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pri:face 

TO   THE    EIGHTH    EDITION. 


In  preparing  the  present   edition  great  care   has   been 
taken  to  retain  as  much  as  possible  of  the  text  of  csrlier 
editions ;  but  it  has  been  found  necessary  to  introduce 
much   new  matter   and   to   re-write   and   re-arrange  a 
considerable  portion  of  the  work.     For  this  method  of 
editing  what  has  been  in  its  time  a  standard  text-book 
some  explanation  is  felt  to  be  due,  and  the  following  is 
submitted  to  the  profession : — Since  the  4th  edition  the 
book  has  contained  little  or  nothing  about  the  law  of 
Negligence,  and  nothing  about   Illegal  Distress.     The 
present  editors  could  not  approve  of  the  arrangement  by 
which    such    important    Torts   were   relegated   to    the 
companion  work  upon  Contracts  ;  accordingly  the  whole 
of  Chapter  VIII.  and  portion  of  Chapter  VII.  are  new. 
Legislation  has  necessitated  certain  further  additions  ;  for 
example,  the  Public  Authorities  Protection  Act,  1893, 
the  Workmen's  Compensation  Act,  1897,  and  the  Trade 
Marks  Act,  1905. 

Moreover,  in  the  life  of  every  text-book  not  written 
originally  upon  broad  principles  there  occur  periods 
when  a  thorough  revision  is  necessary  if  the  book  is  to 
retain  its  standing.  The  Editors  became  convinced  that 
such  a  period  had  occurred  in  the  present  case.  Of  late 
years,, owing  mainly  to  the  work  of  Sir  F.  Pollock,  and 
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of  Messrs.  Clerk  and  Lindsell,  the  law  of  Torts  has  been 
brought  to  an  ordered  system  from  having  been  a 
heterogeneous  collection  of  isolated  pronouncements  to 
be  gathered  with  difl&culty  from  the  earlier  reports.  Mr. 
Addison  conferred  a  great  benefit  upon  the  profession 
by  collecting  into  one  book  this  multitude  of  examples. 
Viewed  in  the  light  of  after  years,  the  defect  in  his  book 
was  that  as  the  statement  of  a  general  principle  he  too 
often  took  the  major  premiss  in  the  judgment  of  some 
reported  case,  which,  however  sufficient  for  the  decision 
of  the  particular  case,  was  inadequate  as  a  statement  of 
principle  applicable  to  all  cases.  Foundations  laid  on 
these  lines  fail  in  time  to  bear  the  superimposed  weight 
of  later  decisions.  It  becomes  necessary  to  lay  them  on 
broader  lines.  The  result  in  this  case  has  been  that  the 
whole  of  Chapter  I.  and  portions  of  the  text  generally 
have  been  re-written. 

With  a  view  to  making  more  clear  and  intelligible 
the  law  relating  to  disturbance  of  Easements  and  Profits 
a  Prendre,  Section  II.  of  Chapter  VII.  has  been  re- 
arranged. In  former  editions  the  various  rights  and 
easements  were  cited  as  examples  to  illustrate  the 
incidents  of  servitudes  generally,  which  was  hardly  their 
proper  position  in  a  work  upon  Torts.  Each  of  these 
rights  has  now  been  made  the  subject  of  separate 
treatment. 

The  index  has  been  enlarged  in  all  its  dimensions. 
Considerably  more  information  has  been  given  as  to  the 
contents  of  the  text  dealing  with  the  subjects  under  the 
main  headings.  This,  it  is  hoped,  will  greatly  facilitate 
reference  to  the  subject-matters  in  question. 

The  bulk  of  the  book  has  been  inevitably  increased 
by  these  additions.  This  might  have  been  reduced  by 
discarding    all    but  passing    reference    to   matters   so 
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foreign  to  the  law  of  Torts  as  the  Bankruptcy  ActSj  the 
Bills  of  Sale  Acts,  and  the  Lands  Clauses  Act,  1845  ; 
but  the  Editors  felt  that  they  had  already  reached  the 
utmost  limits  of  their  mandate,  which  was  as  far  as 
possible  to  re-edit  and  not  to  re-write  the  work.  These 
portions  have  therefore  been  retained  in  the  present 
edition,  although  it  must  be  admitted  that  they  are  not 
conveniently  dealt  with  in  a  book  upon  the  law  of 
Torts. 

All  material  cases  reported  up  to  date  have  been 
included. 

The  Editors  desire  to  express  their  thanks  to  Mr.  J.  S. 
Henderson,  of  the  Middle  Temple,  for  much  valuable 
assistance  given  in  the  revision  of  part  of  the  work,  and 
also  in  adding  and  verifying  the  vast  number  of  duplicate 
references. 

W.  E.  G. 
W.  H.  G. 

August,  1906. 
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.   99 

658 

.  370 

.  331 
240,  244 

.  643 

.  648 

972 

.  105 

.  1041 
1036 
.  1012 
.  1076 
.  710 
1026 
.  1075 
.  1076 
.  1026 
.  1015 
.  1033 
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8  &  9  Viot. 

11  &  12  Viot. 

0. 18,  s.  51   . 

.  1075 

0.  42,  s.  8 

.  936 

s.  52   . 

.  1075 

s.  17   . 

.  249,  938 

s.  62   . 

.  1017 

s.  20   . 

.  938 

s.  63   . 

1014, 1015 

s.  25   . 

938 

s.  68  1012, 1014, 1015, 1026, 

0.  43,  H.  10 

.  936 

1029, 1032, 1033, 1044, 

s.  14 

.  948 

1076 

s.  19 

939,  994 

s.  69   . 

.  1028 

s.  20 

.  939 

s.  85   . 

.  1012 

s.21   . 

944 

s.  92   . 

.  1015 

ss.  21-24 

940 

s.  120  . 

.  1043 

B.  27   . 

.  947 

s.  121  . 

1043,  1044 

s.  35   . 

.  947 

li.  127  . 

1040,  1042 

c,  44,  s.  1   28,  922 

,  923,  924,  929, 

s.  128  . 

.  1042 

946, 

947,  950, 1058 

s.  135 

.  1059 

s.  2   926,  929,  942,  944,  947 

0.  20,  s.  6 

.  1013 

s.  3 

.  152, 948 

s.  16   . 

.  1020 

s.  4 

.  926, 948 

s.  46   . 

743,  815,  816 

s.  5 

948,  949 

s.  47   . 

.  815 

s.  6 

.  949 

s.  48   . 

.  817 

s.  11 

.  1059 

s.  61   . 

.  817,  819 

s.  13   . 

.   152, 947 

s.  68   . 

104,  484,  815 

s.  14 

.  1073 

s.  69   . 

.  104 

ij.  63   . 

.  896,1009 

s.  77   . 

465,  1017,  1018 

s.  189  . 

.  1053 

s.  78   . 

465,  1017,  1018 

s.  144 

1027,  1035 

s.  79   . 

.  1018 

0.  99,  s.  1 

.  423 

s.  81   . 

.  1081 

12  &  13  Vict. 

s.  103  . 

144,  180,  181 

0.  14 

925 

s.  104  . 

.  144,  181 

u.  45,  s.  18   . 

.  909 

s.  105  . 

.  733 

c.  92,  s.  15   . 

.  834 

s.  139  . 

1059 

0.  106,  s.  125  . 

.  552 

0.  75 

.  240 

B.  133  . 

.  276 

0.  93 

.   86 

13  &  14  Viot.  0.  83 

.  1024 

c.  113,  s.  1   . 

.  166 

14  &  15  Viot. 

s.  2   . 

.  184 

u.  19,  s.  11   . 

.  178 

9  &  10  Viot. 

c.  25,  s.  2 

.  328, 332 

0.  42,  s.  5 

.  878 

c.  99,  s.  13   . 

.   166, 258 

0.  93 

.  877,1047 

15  &  16  Viot. 

s.  2 

801 

0.12 

.  643 

s.  5 

.  801 

0.  54,  s.  4 

.  1068 

0.  95 

329 

0.  75,  s.  61   . 

.  232 

10  Viot. 

i;.  83,  s.  43   . 

.  1072 

0.  17,  s.  42   . 

105 

0.85 

.  372 

s.  43   . 

105 

16  &  17  Viot.  u.  59,  s.  19 

.   625, 626 

10  &  11  Vict. 

17  &  18  Viot. 

0. 14,  s.  6 

.  1013 

0.  31,  s.  1 

.  734 

s.  13   . 

.  636 

s.  2 

.  734 

s.  51 

.  1059 

s.  7 

.  734, 736 

0.  15,  s.  11   . 

.  106 

c.  36   . 

.  561 

s.  14   . 

.  331 

0.  60,  s.  1 

.  834 

S.21   . 

.  106 

0.  104  . 

619 

s.  22   . 

.  106 

0.  125,  s.  60  . 

.  281 

S.23   . 

.  106 

s.  68  . 

.  905,  917 

s.  25 

.  106 

18  &  19  Vict. 

0. 16,  s.  103  . 

.  1059 

C.91 

.  620 

0. 17,  s.  6 

1013 

0.  Ill   . 

.  544 

s.  44   . 

.  331 

0.  120,  s.  76  . 

.  318 

s.  84   . 

.  1059 

s.  86  . 

.  1014 

c.  27,  s.  6 

.  1013 

19  &  20  Viot. 

s.  91   . 

.  1059 

u.  60,  s.  1 

955 

c.  34,  s.  19   . 

.  1013 

c.  69,  s.  15   . 

.  996 

s.  24   . 

.  1004 

c.  97,  s.  1 

.  549 

s.  209  . 

.  1059 

s.  10   .   . 

.   96 

c.  65,  s.  6 

1014 

s.  12   . 

.   96 

S.61   . 

1059 

20  Viot.  0.  2,  s.  4  . 

.  996 

c.  89,  B.  IS 

.  178 

20  &  21  Viot. 

s.  72   . 

.  1059 

c.  43 

.  930 

0.  95 

.  643 

0.81 

.  872 

11  &  12  Viot. 

0.  85,  s.  21 

149,  269j  569 

0.  42,  s.  1 

.  936 

s.  25   . 

.  267,569 

CVlll 
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20  &  21  Viot. 

30  &  31  Vict. 

c.  85,  s.  26   . 

.  149,  268,  569 

0.29,8.38   ....   87 

s.  31   . 

.  861 

0.  35,  s.  9 

.  513 

s.  35   . 

.  872 

0.59 

.  655 

s.  59   . 

.  859 

0.  124,  s.  4 

.  105 

21  &  22  Viot. 

s.  5 

.  105 

0.  27,  s.  2 

.  115 

s.  6 

.  105 

c.  57 

370 

c.  127,  s.  4 

.  963 

c.  108,  s.  6   . 

.  268 

s.  6 

.  963 

s.  7   . 

.  269 

s.  7 

.  963 

s.  8   . 

.  268,  269 

s.  9 

.  963 

s.  22  . 

.  874 

0. 131,  s.  38 

832 

22  &  23  Viot.  0.  61,  £ 

.  4    .  873,  875 

0.  141   . 

.  928 

23  &  24  Viot. 

s.  38 

.  835 

0.  32,  s.  2 

.  178 

0.  142,  s.  5 

.  1069 

s.  3 

178 

31  &  32  Viot. 

c.  34 

.  141 

0.47 

.  374 

24  &  25  Viot. 

0.  Ill   . 

.  928 

c.  73 

.  658 

0. 119,  s.  14 

.  737 

0.  96,  s.  100  . 

.  513 

s.  16 

.  736 

s.  103  . 

70,  177,  941,  1050 

s.  24 

.  384 

s.  113  . 

1050,  1057 

ss.  41-43 

.  1013 

c.  97 

.  1073 

32  &  33  Viot. 

s.  41   . 

.  582 

0. 18,  ti.  1 

.  1075 

s.  61   . 

.   70,  177 

i;.  24 

237,  238 

V.  99,  s.  31   . 

70,  177 

0.  62,  s.  4 

.  551 

u.  100,  s.  26  . 

.  954 

s.  5 

2,  266,  978 

s.  31 

.   164,  582,  724 

s.  6 

182,  975 

s.  42 

.  166 

s.  9 

.  954 

s.  45  . 

.  117 

ss.  11-2 

b 

.  954 

c.  101   . 

652,  655 

0.  70 

.  107 

25  &  26  Viot. 

0.  71,  s.  11 

.  555 

0.  61 

.  1010 

s.  15 

656,  567 

0.  63 

.  620 

s.  87 

.  974 

s.  25 

.  758 

s.  91 

.  288 

0.  68 

.  652 

s.  92 

.  294 

ss.  1,  2,  3 

.  655 

ss.  94,  9. 

) 

.  566 

s.  4 

.  654 

s.  126 

.  974 

s.  6 

.  653 

0.  114   . 

.  1024 

s.  7 

.  653 

38  &  34  Viot. 

s.  11   . 

.  653 

0.  78,  s.  43   . 

.  1030 

0.  89,  s.  20   . 

.  680 

0.  93 

91,  267 

s.  87   . 

.  824,  963 

0.  99   . 

.  238 

s.  138  . 

.  324 

34  &  35  Viot. 

s.  163  . 

.  324, 962 

u.  31,  s.  2 

.   36 

3.  164  . 

295 

s.  3 

.   36 

c.  91 

.  915 

u.  32 

.   36 

0.  102,  s.  75  . 

.  318 

u.  41,  s.  9 

.  106 

s.  77  . 

.   85 

s.  18   . 

.  331 

s.  96  . 

.   85 

e.  43,  s.  8 

.  369 

s.  106  . 

1063,  1056 

s.  17   . 

.  369 

s.  107  . 

.  318 

s.  19   . 

.  369 

26  &  27  Viot. 

s.  22   . 

369 

c.  41,  s.  1 

.  725 

s.  23   . 

.  369 

s.  2 

.  725 

ss.  25-28 

.  369 

s.  3 

.  725 

ss.  29-36 

.  370 

u.  92,  s.  31   . 

.  736 

s.  37   . 

.  370 

u.  93,  s.  14   . 

.  331 

s.  45   . 

.  369 

0.  125   . 

.  659 

s.  46   . 

.  369 

27  &  28  Viot. 

s.  47   . 

.  369 

0.  44 

.  269 

H.  53   . 

.  369 

0.  75 

.  895 

s.  68   . 

.  1069 

c.  95 

.   86 

c.  56  s.  2 

.  714 

s.  1 

.  878 

c.  78,  s.  12   . 

.  737 

c.  101,  s.  25  . 

.  895 

0.  79 

.  970 

s.  51  . 

.  895 

s.  1 

.  329 

28  &  29  Viot. 

s.  2 

329 

,  380,  342 

u.  83,  B.  6. 

.  895 

0. 110   . 

.  620 

s.  7 

.  132 

0.  112   . 

.  ]7S 

0.  94,  s.  1 

.  730 

35  &  36  Viot. 

29  &  30  Viot.  c.  118 

.  867 

0.  21 

.  867 
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85  &  36  Viot. 

88  &  39  Viot. 

0.  50 

.  331 

S.  261  : 

;    ;  543 

0.  65 

.  868 

s.  264  ,   1046,  1053, 1059 

0.  73 

.  620 

s.  299  . 

.  1011 

0. 77   : 

.  799 

ss.  305-308  . 

.  1004 

s.  38   ; 

.  786, 791 

s.  308  . 

.  1027,  1035 

s.  41   . 

.  797 

s.  332  , 

.  460 

0.  85,  s.  13   . 

.  817 

0.77 

,  s.  10   . 

.  957 

c.  92,  s.  13   . 

.  837 

0.86 

.  928 

0.  93,  s.  5 

.  750 

s.  3   ! 

.   36 

s.  6 

.  750 

0.  90 

,  s.  10   . 

.  780,782 

s.  16   . 

.  750 

39  &  40  Viot. 

s.  17   . 

.  750 

0.36 

,  s.  56  ; 

i   19 

s.  18   . 

.  750 

s.  73   . 

.  592 

s.  19   . 

.  750 

s.  267  . 

.  604 

s.  22   . 

.  750 

ss.  267-272  . 

.  1000 

s.  24   . 

.  750 

s.  268  . 

.  1052 

s.  25   . 

.  750 

ss.  268-272  . 

.  1059 

s.  27   . 

.  750 

c.  75 

S.3   .   . 

.  1004 

s.  28   . 

.  750 

s.  19   , 

.  1004 

s.  84   . 

.  117 

0.80 

1       .       • 

.  620 

c.  96 

.  369 

40  &  41  Viot.  0.  16,  s.  4 

.  901 

36  &  37  Viot. 

41  Viot.  c 

.  16,  s.  93 

.  795 

c.  12,  s.  1 

.  871 

41  &  42  Viot.' 

s.  2 

.  864 

0.19 

S.4   .   . 

.  875 

0.  38 

.  178 

0.31 

.  520 

0.  48   . 

.  806 

s.  3 

525,  526,  527 

s.  3 

.  734, 793 

s.  4   528,  530 

,  541,  616,  618 

0.  66,  s.  25   . 

31,11 

1,  113,  349, 

s.  5 

.  530,  616 

3 

33,  866,  761 

s.  6 

.  529 

sub-s. 

(6) 

.  1014 

B.  7 

530,  616,  618 

sub-s. 

(8)  9( 

)5,  916,  917 

s.  8 

526,  527,  539 

sub-s. 

(10) 

.  863 

s.  9 

.  539 

s.  49   . 

.  1062 

s.  10   ,  531, 

533,  536,  537, 

s.  89   . 

i    569 

539,  540 

c.  85   . 

.  620 

s.  11   . 

.  537,  538 

s.  17   . 

.  759 

s.  14   . 

536,  537,  538 

37  &  38  Viot. 

s.  20   . 

.  561 

c.  47   . 

.  867 

s.  22   . 

.  536 

0. 50   . 

.   91 

s.  23   . 

.  538 

0.  57,  s.  1 

.  297 

0.33 

•       t 

.  916 

s.  2 

.  297 

0.74 

s.  55   , 

.  1059 

s.  3 

.  300 

0.77 

•   I   • 

.  895,1010 

s.  4 

.  301 

s.  23   . 

90,  897,  1048 

s.  5 

.  300 

42  &  43  Viot. 

38  &  39  Vict. 

0.10 

s.3 

.  876 

c.  36,  s.  20   , 

;  477 

0.49 

•       •       • 

.  938 

c.  55 

.  896 

s.  5 

.  940 

3.4 

.  1010 

s.  6   .   . 

.  940 

s.  13   . 

1004, 1010 

s.  16   . 

.  166 

s.  14   . 

.  488 

sub-s.  (2) 

.  167 

s.  15   . 

1010,  1011 

s.  21   .   . 

.  939, 940 

ss.  15-17 

.  488 

s.  23   . 

.  514 

s.  17  ;. 

.  1011 

s.  24   . 

.  944 

s.  18  ". 

.  488 

s.  25   . 

.  262 

s.  19   . 

488,  1011 

s.  27   . 

.  514 

S.21   . 

.  488 

s.  33   . 

.  930 

s.  22   ; 

.  488 

s.  35   . 

.  940 

ss.  23-26 

,  488 

s.  43   . 

,  939 

ss.  49,  50 

.  488 

s.  44   . 

.  167 

ss.  68-70 

.  460 

c.  59 

•       1       • 

.  359,  1060 

ss.  91-111 

486,  711 

s.  2   1, 

.  240 

ss.  112-115 

.  491 

43  &  44  Viot. 

s.  126  . 

.  771 

0.18 

•   1   • 

.  620 

s.  144  . 

19, 1008 

0.19, 

s.  20   . 

.  1052, 1059 

ss.  144-148 

.  1009 

0.41, 

s.  6 

.  372 

s.  149  . 

.  1010 

0.42 

■       «       1 

.  1065 

ss.  166, 167 

.  636 

s.  1 

.  780,  878 

c.  55,  ss.  166-168 

.  1059 

0.42, 

s.  2 

780,  781,  783 

s.  171  . 

.  1059 

s.3 

.  785 

s.  256  . 

.  543 

s.4 

.  785 

ex 
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43  &  a  Viot. 

45  &  46  Vict. 

s.  8 

782,  783 

787 

3.90   . 

.  629 

s.  11   . 

,       , 

783 

0. 

71,  s.  47   . 

.  284 

c.  43 

,       , 

620 

0. 

75,  s.  1 

91,  96,  109,  265,  300, 

0.  47 

, 

311 

569,  570,  846,  1071 

s.  1 

^       , 

413 

sub- 

3.(2)    .   .  150 
3.(5)    .   .  150 

44  &  45  Viot. 

sub- 

0.  24 

940 

3.2 

91,  265,  267,  569 

0.  25 

, 

369 

s.  3 

.  570 

0.  37,  B.  28   . 

,       , 

496 

s.  5 

.  265, 267 

0.  41,  B.  6 

425, 

433,  438, 

439, 

3.10   . 

.  569 

457 

458,  472 

615 

3.12   . 

.   93, 151,  267 

c.  58,  s.  80,  sub- 

8.(1) 

,       , 

184 

3.13   . 

.   92,  148 

sub- 

B.  2) 

,       , 

184 

3.14   . 

.   92, 148 

sub- 

3.  4) 

(b)   . 

184 

3.15   . 

.  93, 148, 1071 

s.  156  . 

172 

s.  19   . 

.  265, 847 

s.  176  . 

,       , 

184 

46  &  47  Viot. 

u.  60 

, 

238 

c. 

15,  s.  1 

.  1026 

s.  1 

, 

222 

0. 

41 

.  620 

s.  4 

,       , 

222 

0. 

49 

.  115,  281,  1060 

s.  6 

,       , 

117 

sohed.  . 

.  595 

0.  69,  s.  9 

178 

0. 

50,  3.  3 

.  619 

45  &  46  Viot. 

3.4 

.  619 

c.  38,  s.  11   . 

360 

33.  6-22 

.  619 

s.  29   . 

,       , 

360 

S.17   . 

.  619 

s.  35   . 

,       , 

363 

3.41    . 

.  619 

c.  40,  ss.  1,  2,  8 

.  647 

650 

c 

52,  B.  4 

288,  291,  293,  974 

s.  4 

. 

650 

3.6 

.  275 

u.  43,  s.  3 

520,  527 

528 

3.9 

.  551 

s.  4 

523,  531 

616 

3.21   . 

.  270 

3.5 

523 

525,  540 

616 

3.25   , 

182,  295,  954,  975 

3.6 

525,  531 

616 

3.30   . 

.  279 

ss.  4,  5,  6 

J       , 

618 

B.  35   . 

.  278 

3.7 

541 

s.  36   . 

.  670 

s.  8 

525,  527 

539 

3.37   . 

.   95, 275 

s.  9 

520 

521,  523 

531 

s.  42   . 

.  324,  524 

s.  10   . 

,       , 

531 

s.  43 

.  275,  555 

3.  11   . 

523,  533 

537 

3.44  93 

270,277,524,555,567 

s.  12   . 

.  520 

527 

3.45   . 

.  275,  550,  956 

3.13   . 

543 

3.46   . 

550, 957,  974,  975 

3.14   . 

543 

3.48 

.  293 

s.  15   . 

527,  539 

562 

3.49 

275,  276,  292,  556 

s.  16   . 

533 

3.50 

.  270 

3.17   . 

."  520 

530 

3.54 

.  270, 271 

0.  50,  s.  225  . 

911 

3.55 

94,  270,  271,  272 

s.  226  . 

99 

s.  56 

.  270, 273 

0.  52,  3.  47   . 

'.     287 

288 

3.92 

.  604 

0.  56 

1074 

3.119 

.  997 

s.  25   . 

331 

S.124  . 

.  977 

0,  61,  33.  3-10 

626 

3.  125  . 

.  957 

3.24   . 

628 

3.145 

.  549,  972,  975 

3.29   . 

629 

s.  152 

,  569 

3.30   . 

629 

s.  163-lf 

)7   .   .   .  954 

s.  31   . 

630 

3.168 

270,  275,  552,  553, 

3.32   . 

626 

567,  958 

s.  36   . 

628 

8.239 

;   .   .278 

3.38   . 

630 

e 

57 

.  656 

3.52   . 

625 

s.  4 

.  659 

3.54   . 

630 

s.  5 

660,  667 

3.55   . 

630 

3.6 

667,  686 

B.  56   . 

630 

ss.  8-11 

.  667 

s.  58   . 

630 

3.11 

.  661 

s.  60   . 

626 

3.12 

.  660 

3.62   . 

628 

SB.  12-lt 

.  661 

3.69   . 

626 

3.13 

.  669 

s.  70   . 

626 

3.17 

.  662 

3.73   . 

626 

3.18 

.  676 

BS.  76-82 

626 

ss.  18-2 

.  668 

0.  61,  3.  83 

626 

c 

.  57,  3.  20 

.  677 

3.86   . 

630 

3.22 

.  671 

3.88   . 

630 

3.23 

.  669 

TABLE   OF   STATUTES. 


CXI 


46  &  47  Vict. 

49  &  50  Vict. 

s.  25   .   .   .  662,672  | 

s,  8    .   .   .   .640 

s.  26   . 

.  676 

s.  9 

, 

.  640 

s.  27   . 

.  659 

s.  11   . 

64 

9,65 

2,  655,  656 

s.  31   . 

.  1072 

0.  37,  s,  2 

.  667 

s.  32   . 

.  678 

s.  3 

657,  666 

s.  33   . 

.  661 

B.  6 

.  667 

s.  34   . 

.  660 

0.  38,  s.  2 

153, 155 

s.  36   . 

.  662 

s.  3 

.  154 

B.  39   . 

.  666 

s.  4 

.  154 

s.  44   . 

659,  670 

s.  5 

.  154 

S.46   . 

.  662 

B.6 

.  154 

s.  48   . 

.  657 

s.  7 

.  154 

s.  50 

.  657 

0.52 

.  875 

s.  51   . 

.  657 

50  &  51  Vict. 

s.  54 

.  657 

0.19 

892,  896 

S.56   . 

.  657 

0.  28,  s.  2 

.  700 

s.  57 

.  657 

s.  17 

.  679 

s.  58 

657,  658 

c.  55 

.   28 

s.  59 

657,  658 

s.  8 

953,  979 

ss.  62-81 

.  683 

s,  10 

.  982 

s.  63 

.  690 

s.  14 

954,  975 

s.  64 

65 

!3,  684,  691 

s.  15 

.  171 

s.  69 

.  694 

s.  16 

.  978, 979 

s.  73 

.  657 

s.  18 

.  953 

s.  78 

.  697 

s.  20 

.  982 

ss.  85-9£ 

.  683 

s.  26 

.  986 

s.  87 

.  697 

s.  28 

.  981 

s.  90 

.  696 

s.  29 

.  982 

s.  92 

.  695 

0.57 

.  528 

s.  101 

.  688 

0.58 

.  798,  799 

s.  102 

.  683 

s,  8 

.  797 

s.  103 

.  661 

s.  37 

.  711 

s.  104 

,  661 

s.  70 

.  786, 791 

s.  105 

.  688 

S.75 

.  797 

s.  108 

.  683 

0.62 

.  620 

ss.  Ill-] 

l17 

.  683 

c.  71 

.  919 

s.  113 

.  659 

s.  14 

,  953 

s.  116 

.  659 

51  &  52  Vict. 

Sohed.  I 

.  669 

0.  17,  s.  2 

.  650 

0.61 

.  618 

s.  3 

.  650 

s.  2 

.  619 

ss.  3,  4 

.  651 

s.  5 

.  619 

s.  4 

.  650 

s.  34 

.  615 

0.21 

.  320 

s.  44 

.  274 

s.  4 

'.      3 

29,  332,  342 

s.  45 

'.    a 

30,  333,  842 

s.  5 

.  338, 343 

s.46 

.  842 

s.  6 

.  338,  343 

s.  54 

.  323 

s.  7 

.  990 

s.  57 

.  619 

u.  24 

.  620 

s.  61 

.  323 

c.  25,  s,  28 

.  737 

s.  62 

.  619 

c.  41,  s.  11 

."  38 

3,  897, 1010 

47  &  48  Vict. 

c.  43,  s.  33 

.  989 

c.  43 

.  938,  939 

s.  34 

.  989 

0.  61,  s.  17 

.  968 

s.  35 

.  988 

c.  68,  s.  6 

.  874 

s.  43 

.  990 

48  Vict.  0.  13 

.  895 

s.  52 

.  952,  989 

48  &  49  Vict. 

s.  53 

!990 

1053,  1059 

c.  63,  s.  2 

.  660 

s.  54 

.  952,  991 

s.  3 

.  661, 667 

s.  55 

.  991 

s.  4 

.  669 

s.56 

.  852,1065 

s.  5 

.  659 

s.  62 

.  1065 

s.  6 

.  661 

s.  64 

.  852 

s.  12 

.  866 

s.  65 

.  1065 

49  &  50  Vict.  0.  25 

.  185 

s.  66 

.  1065 

li.  27,  s.  2 

.  870,  877 

s.  69 

.  1065 

s.  3 

.  865,  870 

s.  113 

'.         1065,  1071 

s.  4 

.  877 

s.  116  1064,  1065, 1066, 1068, 

s.  5 

.  872 

1069,  1070 

c.  27,  s.  6 

.  877 

0.  43,  s.  119  .   .   .   .  1071 

s.  7 

.  875 

s.  126  .   .   .    .  786 

P.?3    r 

'.  6 

39,  643,  648 

s,  129 

• 

■ 

,   ,  78§ 

cxu 


TABLE  OP  STATUTES. 


51  &  52  Viot. 

53  &  54  Viot. 

s.  180 

.  786 

s.  11 

i  550,  551,  552,  957, 

s.  131 

.  907 

958,  974 

s.  132 

.  786 

B.  12 

.  958,972 

ss.  134- 

136  .   .   .  605 

B.  13 

.  270,  271,  273 

s.  137 

.  606 

B.  20 

.  275,298 

s.  144 

.  989 

s.  28 

.  324 

s.  147 

.  270,329 

oh.  coxliii.  s. 

32   .   .   .  892 

s.  152 

.  956 

54  Viot. 

s.  157 

.  991 

0.  3,  ss.  2,  3,  4    .   .   .  869 

s.  160 

.  989 

0.15 

.  679 

s.  162 

.   69,  932,  933 

54  &  55  Viot. 

s.  167 

.  182 

0.23 

.  867 

c.  50 

.  656 

0.  85,  s.  1 

.  520,528 

s.  2 

.  667 

c.  39,  s.  15 

.  533 

s.  4 

.  661,667 

s.  41 

.  533 

S.5 

.  668, 676 

0.48 

.  841 

ss.  8-20 

.  683 

0.51   . 

.   48,199 

s.  9 

.690 

s.  1 

.  189, 194,  200,  1071 

s.  10 

.   683,  684,  691 

0.76 

.  486,491 

s.  11 

.    .    .    .686 

s.  68 

.  771 

s.  13 

.  694 

55  &  56  Viot. 

ss.  21-2 

5   .    .    .683 

0. 19,  Sohed. 

.  180 

s.  23 

.  696 

0.  27,  s.  1 

.  1041 

0.64 

.  237 

0.87 

.  620 

s.  8 

.   70,  222 

c.  38 

.  841 

s.  4 

.  222 

56  &  57  Viot. 

s.  5 

.  117,  246 

0. 10,  s.  1 

.  996 

s.  6 

.  243 

c.  21,  s.  2 

.  285, 287 

52  &  53  Viot. 

S.3 

.  285, 286 

0.  27,  s.  1 

.  1024 

s.  4 

.  286 

0.29   . 

.  620 

c.  31,  s.  1 

.  1004 

0.45 

.  546 

c.  48   . 

.  867 

s.  1 

.  544 

0.  53,  s.  25 

.  567 

s.  2 

.   515,  516,  544 

c.  60,  s.  503 

.  767 

s.  9 

.   515,  544,  545 

0.61 

.  19,  28,  153,  949 

s.  10 

.  544 

s.  1   9< 

),  185,  938.  991,  1045, 

s.  11 

.  545 

1046,  i047, 1048, 1053; 

s.  13 

.  515 

1063, 1073, 1074, 1075 

s.  14 

.  1070 

B.  2 

152,  646,  991,  995, 

c.  56,  s.  1 

.  868 

1045,  1048,  1053, 

s.  5 

.  868 

1059,  1073 

u.  57,  s.  5 

.  180,  181 

Sohed. 

995,  996,  1000,  1045, 

0.  63,  s.  1 

.  783 

1046,  1052,  1059, 

s.  3 

.  981 

1073 

1   s.  38 

.  794 

o.  63,  s.  2 

.  1072 

0.68 

.  620 

0.  71,  B.  8 

.  518 

0.  72,  s.  8 

.  771 

s.  9 

.  518 

53  &  54  Viot. 

s.  16 

.  518 

0.5   ■. 

.  185,  206 

s.  17   . 

.  518 

B.  11 

.  185 

s.  18   . 

.  518, 563 

s.  331 

.  185,1059 

s.  19 

.  544 

c.  9 

.  620 

s.  21 

512,515,517,547 

0.  21,  s.  28 

.  1052,  1059 

B.  22   . 

.   511,  512,  514 

s.  29 

.  1000 

s.  23   . 

.  510,  516 

s.  38 

.  559 

S.24   . 

.  513 

0.  44,  s.  5 

.  1061 

B.  25   . 

.  517,  545 

c.  53,  s.  1 

.  520,  523 

s.  26   . 

.  549, 955 

s.  2 

.  524 

s.  44   . 

.  544 

0.  59,  ss.  13-1£ 

)   .    .    .894 

s.  47   . 

.  517, 544 

s.  35   . 

.  892 

S:  48   . 

.  546 

0.  64,  s.  8 

.  836 

Sohed.  . 

.  549 

B.  4 

.  838 

c.  73,  s.  5 

.  633 

s.  5 

.  838 

s.  6 

.  633 

0.  70 

.  1028 

s.  19   . 

.  633 

s.  38 '  . 

.  1030 

s.  21   . 

.  896,1010 

0.  71,  s.  1 

.   550,  957,  973 

s.  25   . 

19,  896,  897,  1009 

s.  3 

.  278 

s.  26   . 

.  1010 

0,  71,  s.  7 

.  182,  975 

0.  19 

.  679 

s.  8 

.  279 

0.  38 

.  864 

P.IO   . 

.   .   ,  279 

P.  42,  a,  1 

•  •  .  T?T 

TABLE  OF  STATUTES. 


CXlll 


57  &  58  Viot. 

0.57 

0.  60,  s.  1 
s.  2 
s.  4 
s.  5 
s.  8 
s.  9 
s.  11 
s.  U 
s.  15 
s.  18 
s.  19 
s.  20 
s.  21 
s.  22 
s.  24 
s.  25 
s.  26 
s.  27 
s.  29 
s.  30 
s.  36 
s.  43 
ss.  48-54 
s.  50 
s.  56 
s.  57 
s.  60 
s.  64 
s.  222 
s.  223 
s.  287 
s.  418 
B.  419 
s.  422 
s.  424 
s.  446 
s.  448 
s.  493 
s.  502 
s.  503 
s.  504 
r3.  505 
s.  508 
s.  630 
s.  633 
s.  692 
s.  694 
s.  695 
s.  696 
s.  697 
s.  734 
s.  741 
s.  742 

ch.  coxiii. 
s.  88 
s.  101 

58  &  59  Viot. 

0.  11,  s.  1 


2 
1 

4 
3 
23 


c.  24,  s, 
s. 

0.  27,  s, 

c.  37,  s, 

0.39 

s.  4 
s  5 

0.  39,  s.  6 
s.  7 
69  &  60  Viot.  0 


.  770 

.  620 

,  620 

.  621 

.  620 

,  620 

.  620 

.  621 

132,  621 

.  621 

.  621 

.  621 

.  621 

.  621 

.  621 

.  623 

.  623 

,  623 

.  620 

.  623 

.  623 
528,  553,  561 

.  561 

.  621 

.  621 

.  622 

.  622 

.  620 

132,  622 

.  179 

.  180 

.  179 

757,  758,  766 

758,  759 

.  761 

.  766 

.  740 

.  739 

.  740 

.  738 
38,  767,  768,  879 

.  768 

.  768 

739,  768 

.  901 

.  764 

,  821 

.  622 

.  622 

.  622 

.  622 

.  766 

.  758 

794,  820 

.  383 

.  480 


.  1075 
.  1075 
.  990 

329,  342 
.  615 

795,  799 
.  268 
.  875 
.  876 
.  876 
,  876 
.  793 


59  &  60  Viot. 

0.  48,  s.  13 

60  &  61  Viot. 

0.  37,  s.  1 
s.  2 
s.  3 
s.  4 
s.  5 
s.  6 
s.  7 


s.  9 
Soiled,  i. 

Sohed.  II. 

61  &  62  Viot. 

0.  14,  s.  1         , 

s.  2 
0.  29,  s.  12 

62  &  63  Viot. 

0.  14,  s.  6 

s.  23  (8) 

63  &  64  Viot. 

0.  22,  s.  1 
0.  32,  s.  1 

s.  3 
0.  48,  s.  9 

s.  10 
0.50 


.  1030 

788,  789,  790,  791 
.    790 
.    789 
.     792 
.    789 
.    791 
788,  793,  795,  796,  797, 
798,  799,  800,  805 
.     789 
.     789 
800,  801,  809-811, 
813-815 
790,  813 

763,  767 

.    767 

897,  1048 


0.  62,  s 
1  Edw.  7, 
0.22 


s.  104 
s.  136 
s.  149 
s.  161 
Soiled.  VI. 
Sohed.  VII. 


2  Edw.  7, 

0.  15,  ss.  1,  2 
0.  28,  s.  5 
0.  34,  s. 


4  Edw.  7, 
0.15, 


1 
s.  3 

s.  6 
s.  7 
s.  8 
s.  9 
s.  23 
s.  46 


5  Edw.  7, 
0.  10,  s, 
c.  11,  s, 


s 
s 
s, 
s, 
0.  15,  s 
s, 
s. 


1 
1 

2 
3 

4 
5 
2 
3 

4 
s.  5 
s.  6 
s.  8 
s.  9 
s.  10 
B.  11 
s.  12 
s.  13 
S,  14 


.  1009 
.  633 

788,  789,  793,  800 
.  767 
.  767 
.  832 
.  832 
.  618 
274,  615 
.  619 

793,  798 

794,  799 
.  786 

795,  796 
.  794 

796,  797 
.  794 

.  649 

.  876 

661,  667 

671,  672 

.  867 
867,  868 


.  867 
.  1072 

820,  821,  879 
.  709 
.  710 
.  710 
.  709 
.  709 
.  683 
683,  685,  689,  694 
,  697 
.  688 
.  691 
.  686 

688,  684 
.  686 
,  689 

689,  690 
.  690 
.  694 


CXIV 


TABLE  OF  STATUTES. 


5  Edw.  7, 

0. 15,  s,  15 
s.  16 
s.  17 
s.  18 
s.  19 
s.  20 
s.  21 
s.  22 
s.  23 
s.  24 
s.  25 
s.  26 
B.  27 
s.  28 
s.  29 
s.  30 
s.  31 
s.  32 
s.  33 
s.  34 
s,  35 


.  691 
.  691 
.  691 
.  690 
.  688 
.  688 
.  688 

686,  696 
.  697 

687,  697 
.  687 
.  687 

686,  687,  697 
.  691 
.  692 
.  692 
.  692 
.  694 
.  697 
.  695 
695,  696 


5  Edw.  7, 

c.  15,  s.  36   .   .   .   .696 

s.  37 

.  696 

s.  38 

.  692 

B.  39 

692,  693 

B.  40 

.  693 

s.  41 

.  692, 693 

s.  42 

.  698 

s.  43 

.  698 

s.  44 

.  693 

s.  45 

.  693 

s.  46 

.  690 

s.  59 

.  690 

B.  61 

.  700 

s.  62 

688,  697 

B.  73 

694,  700 

6  Edw.  7, 

0.  32,  s.  1  (1) 

310,  716 

s.  1  (2)  . 

311,  716 

s.  1  4) 

.  714 

s.  7   . 

.  310 

THE  LAW  OP  TORTS. 


CHAPTER  I. 

THE   NATURE   OF   TORTS. 


SECTION  I. 

THE  WRONGFUL   ACT. 

Tort — Description  of. — It  is  well  to  state  at  the  outset  that  there 
is  no  scientific  definition  of  a  tort.     To  say  that  a  tort  is  an 
actionable  wrong  leaves  undefined  the  term  "  actionable  wrong." 
To  say  that  it  is  the  breach  of  a  legal  duty  or  the  invasion  of 
a  legal  right  leaves  it  doubtful  what  are  legal  duties  and  legal 
rights.     These  duties  and  rights  vary  so  much  with  the  particular 
relation  in  which  persons  stand  to  one  another  and  their  nature 
and  extent  depend  so  largely  on  what  is  kaown  as  the  policy  of 
the  law — itself  a  measure  of  expediency  which  cannot  be  defined 
and  which  varies  with  the  development  of  society — that  the  terms 
"  legal  right "  and  its  correlative  "  legal  duty  "  are  incapable  of 
definition.     It  is  the  indefinable  nature  of  legal  rights  and  legal 
duties  that  makes  it  impossible  to  define  a  tort.     All  that  can  be 
said  is  that  the  law  recognizes  in  every  individual,  on  the  one 
hand,  certain  rights  in  respect  of  his  person,  his  property,  his 
freedom  of  action,  and  his  good  name ;  and,  on  the  other,  certain 
duties  in  respect  of  the  persons,  property,  freedom  of  action,  and 
good  name  of  others ;  of  which  rights  and  duties,  for  the  good  of 
the  community,  it  takes  cognizance  and  invasions  or  breaches  of 
which  it  regards  as  actionable  wrongs.     The  rights  of  the  in- 
dividual being  impinged  upon  by  the  opposing  rights  of  his 
neighbours,  the  law  has  to  draw  h  line  of  demarcation  which 
neither  party  may  transgress.     The  transgression  of  this  line  of 
demarcation,  when  drawn  by  the  law  itself  and  not  merely  by 
contract  between  the  parties,  is  a  tort. 

Further,  for  the  convenience  and  general  well-being  of  the 
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public,  the  law,  sometimes  by  common  custom  and  sometimes  by 
statute,  imposes  duties  upon  certain  individuals  and  corporations 
towards  the  public  at  large.  For  breach  of  these  duties  to  the 
general  injury  the  remedy  is  ordinarily  by  indictment;  but  if 
the  breach  causes  special  and  exceptional  damage  to  an  individual, 
it  is  a  tort. 

To  constitute  a  tort  two  things  must  concur  ;  a  wrongful  act 
committed  by  the  defendant,  and  damage  to  the  plaintiff.   Damage 
alone  will  not  suffice  to  give  him  who  suffers  it  a  right  of  action. 
Cases  are  of  daily  occurrence  in  which  the  lawful  exercise  of  a 
right  operates  to  the  detriment  of  another,  necessarily  and  directly, 
without  being  actionable  (a).    If  a  man  sells  a  house  command- 
ing a  fine  view,  and  then  builds  on  his  own  adjoining  land,  so  as 
to  shut  out  the  view,  and  thereby  greatly  diminishes  the  market- 
able value  of  the  house  he  has  just  sold,  a  great  damage  is  done 
to  the  purchaser  thereof;  but  there  is  no  tort,  as  the  purchaser 
has  no  legal  right  to  the  prospect  "  which  is  a  matter  only  of 
delight  and  not  of  necessity/'  and  no  action  lies  for  the  stopping 
thereof  (6).     So  in  an  action  of  nuisance  the  plaintiff  can  recover 
no  damages  for  the  fouling  of  his  ornamental  water  (c).     Again 
it  has  been  held  that  a  landowner  has  a  right  to  sink  a  well  in 
his  own  land,  and  get  as  much  water  as  he  pleases,  although  he 
thereby  seriously  diminishes  the  supply  of  water  to  his  neigh- 
bour's well.   The  only  remedy  for  adjoining  landowners  consists  in 
sinking  deeper  wells  to  enable  them  to  get  back  the  water  (d). 
And  no  action  lies  against  a  person  who  has  wilfully  discharged 
guns  near  his  neighbour's  rookery  and  caused  the  rooks  to  forsake 
the  neighbour's  trees ;  for  no  person  can  claim  a  right  to  have 
rooks  resort  to  his  lands,  nor  can  any  person  become  a  wrong-doer 
by  preventing  their  so  doing  (e).     There  must  be  some  act  which 
the  law  regards  as  wrongful,     A  mine  owner  is  not  liable  for 
damage  to  the  owner  of  the  surface  land  owing  to  subsidence 
caused  by  mining  operations  carried  on  not  by  himself  but  by  his 
predecessor  in  title  (/).     This  is  often  expressed  by  the  maxim. 
Ex  damno  sine  injuria  non  oritur  actio.     The  law  regards  as 


(a)  Sogers  v.  Bajendro  Dutt,  13  Moo.  (d)  Chasemore  v.  Bichardt,  7  H.  L.  C. 

P.  C.  209  at  p.  241.  349;  29  L.  J.  Ex.  81.     Beg.  v.  Metro- 

(6)  Aldred's  Case,  9  Co.  58  6.    Knowlea  politan  Board  of  Works,  3  B.  &  S.  710 ; 

V.  Eiehardson,  1  Mod.  55.    lu  Attorney-  32  L.  J.  Q.  B.  105.    Acton  v.  Blundell, 

GcmeraZv.I'oM9'A«2/,2VeB.senr.,453,Lor(i  12  M.  &  W.  324;   13  L.   J.  Ex.  289. 

Hardwioke  gives  a  better  reason,  -viz.,  Bradford  Corporation  v.  Ficldes,  [1895] 

thatifariglitofprospeotwerereoognized  A.  0.587;  64  L.  J.  Ch.  759. 

by  law  there  would  be  no  great  towns.  (e)  Sannam  v.  Moehett,  2  B.  &  0. 934  • 

"Vide  Dalton  v.  Angus,  6  App.  Gas.  740  2  L.  J.  (O.  S.)  K.  B.  183. 

at  pp.  823,  824 ;  50  L.  J.  Q.  B.  689  at  (/)  Greenwell  v.  Low  Beechburn  Coal 

p.  ^iS.  Co.,  [1897J  2  Q.  B.  165;  66  L.  J.  Q.  B. 

(c) Harrington  (Earl)Y.  Derby  Corpora-  643.    Ball  v.  Norfolk  (DukeX  ndOOl  2 

Hon,  [1905]  I  Oil.  205;  74  L.J.  Ch,  219.  Ch.  493 ;  69  L  J,  Oh.  571. 
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wrongful,   acts   wliich  are:    (1)  Invasious  of  legal   rights;  (2) 
Breaches  of  legal  duties ;  (3)  Fraudulent ;  (4)  Malicious. 

Bights  and  dirties. — To  every  right  there  is  a  corresponding 
duty ;  and  in  jthe  law  of  torts  right  and  duty  are  correlative 
terms.  When  a  person  is  entitled  to  possess  or  enjoy  a  thing,  or 
to  do  a  certain  class  of  acts,  to  the  exclusion  of  all  other  persons, 
it  is  more  convenient  to  speak  of  his  right  to  possess  the  thing  or 
do  the  act.  Where  one  person  is  bound  by  law  to  do  or  abstain 
from  doing  an  act  for  the  benefit  of  another,  it  is  more  couvenient 
to  describe  this  legal  relation  as  the  duty  of  the  former  to  do  or 
abstain  from  doing  the  act  than  as  the  right  of  the  second  to  have 
the  act  done  or  to  prevent  its  being  done. 

Bights. — Legal  rights  are  ordinarily  divided  into  private 
rights,  or  such  as  belong  to  a  particular  person  to  the  exclusion 
of  the  world  at  large — such  as,  for  instance,  the  rights  of  personal 
security  and  liberty,  of  reputation,  and  of  property  ;  and  public 
rights,  or  such  as  belong  in  common  to  the  members  of  the  state 
generally — such  as  the  right  to  use  a  highway  or  navigable 
river. 

The  term  "rights"  is  applicable  to  civil  status  only, military 
status  being  a  matter  depending  entirely  on  the  will  and  pleasure 
of  the  Grown ;  and,  therefore,  although,  where  the  civil  rights  of 
a  pei'son  in  the  military  service  are  affected  by  the  judgment  or 
sentence  of  a  military  tribunal,  the  courts  will  interfere  to  protect 
those  rights,  if  that  military  tribunal  is  acting  without  or  is  ex- 
ceeding its  jurisdiction,  yet,  where  the  military  status  only  of  the 
applicant  is  concerned,  the  courts  have  no  jurisdiction  in  the 
matter  (g).  And,  although  an  officer  is  arrested  and  kept  in  confine- 
ment for  an  iutentional"  act  of  discourtesy  to  his  superior  officer, 
for  several  days,  and  is  not  ultimately  brought  to  a  court-martial, 
no  action  lies,  even  though  it  is  done  maliciously  and  without 
reasonable  or  probable  cause,  if  the  matter  of  complaint  arises 
between  military  men  subject  to  the  Articles  of  War,  and  is  fairly 
cognisable  before  a  military  tribunal  (A). 

An  action  cannot  be  brought  by  a  private  soldier  against  his 
commanding  officer  for  a  malicious  discharge  («'),  or  for  reducing 
him  on  the  field  of  battle  from  a  sergeant  to  the  ranks,  although 
the  act  is  alleged  to  have  been  done  maliciously  and  without 
any  reasonable   and  probable    cause,    for,  flagrante    bello,  the 


(g)  Mansergh,  In  re,  1  B.  &  S.  400;  30  Q.  B.  94;  J9  L.  J.  Q.  B.  53 ;  Freer  v. 

L.  J.  Q.  B.  296.     Johnstone  v.  Sutton,  Marshall,  4  F.  &  P.  485. 

3  T.  E.  510,  548 ;   Sutton  v.  Johnstone,  (h)  Bawkins  v.  Eokeby  (Lord),  4  P,  & 

i  Bro.  P.O.  76;    Floyd  v.    Barker,  12  P.  806;  DaioMus  v.  Paulet  (Lord),!,.  B,. 

Eep.  23 ;   Daickins  v.  Rokthy  (Lard),  4  5  Q.  B.  94  ;  39  L.  J.  Q.  B.  53 ;  post,  p.  999. 

F.  &  F.  806  ;  Keighly  v.  Bell,  4  P.  &  F.  (i)  Freer    v.    Marshall,    4  P.   &    P  . 

763 ;  Bawkins  v.  Paulet  {Lord),  L.  K.  5  485. 
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common  law  does  not  interfere  with  the  army ;  inter  arma  silent 
leges  (k). 

Private  rights — Bights  of  personal  security  and  liberty. — These 
consist  in  the  riglit  to  the  enjoyment  of  life,  limbs,  and  bodily 
health,  and  in  a  man's  right  to  remove  his  body  from  place  to 
place  at  his  pleasure  (so  far  as  he  can  do  so  consistently  with  his 
legal  obligations).  Wherever  personal  security  has  been  violated, 
or  individual  liberty  has  been  infringed,  by  unlawful  restraint 
of  the  person,  an  action  is  maintainable,  although  the  personal 
suffering  may  be  of  the  slightest  character ;  and,  wherever  the 
wrong  is  accompanied  by  circumstances  of  personal  insult,  or  by 
a  false  charge  or  accusation  of  some  crime  or  misdemeanour, 
substantial  damages  will  be  recoverable  (Z).  Invasions  of  these 
rights  give  rise  to  actions  of  assault  and  battery  or  trespass  to 
the  person  (m),  and  false  imprisonment  (n) ;  and  a  negligent 
disregard  of  them  may  be  ground  for  an  action  of  negligence 
or  for  personal  injuries  (o). 

Private  rights — Bights  of  reputation, — The  law  recognizes  in 
every  man  a  right  to  have  the  estimation  in  which  he  stands  in 
the  opinion  of  others  unaffected  by  false  statements  to  his  dis- 
credit or  detriment ;  and,  if  such  false  statements  are  made  with- 
out lawful  excuse,  and  damage  results  to  the  person  of  whom  they 
are  made,  he  has  a  right  of  action.  Eights  of  reputation  are 
founded  on  the  moral  duty  incumbent  on  every  one  to  hurt  no 
one  by  word,  just  as  rights  of  personal  security  and  liberty  are 
founded  on  the  moral  duty  to  hurt  no  one  by  deed.  Invasions 
of  these  rights  give  rise  to  actions  of  libel  (p),  slander  (q),  and 
malicious  prosecution  (r). 

Private  rights — Bights  of  properly. — Eights  of  property  are 
either  rights  which  involve  the  enjoyment  of  some  thing  to  the 
exclusion  of  other  persons,  such  as  rights  to  land  or  goods,  or 
rights  which  do  not  involve  the  enjoyment  of  anything,  and  have 
no  thing  as  their  object,  but  which  enable  their  possessor  to  do  a 
class  of  acts  to  the  exclusion  of  other  persons,  such  as  patent  right 
or  copyright. 

Eights  to  the  enjoyment  of  land  are  of  a  very  complicated 
character,  and  will  be  treated  in  detail  hereafter  (s).  A  right  to 
the  enjoyment  of  land  in  its  simplest  form  is  a  right  to  the  ex- 
clusive possession  of  a  definite  piece  of  land,  which  is  interfered 
with  whenever  another  person  without  authority  enters  upon  or 

(k)  Barwis  v.  Keppel,   2  Wils.  314.  (n)  Post,  p.  167. 

Marais,  Ex  parte  (1902),  A.  0.  109 ;  71  (o)  Post,  pp.  701,  754. 

L.J.  P.  0.42.  (p)  Post,  p.  189. 

(I)  Poet,  p.  186.  (g)  Post,  p.  193. 

(m)  Com.  Dig.  Battery  A.  &C.,post,  (r)  Post,  p.  247. 

P-  158.  (8)  Post,  Oh.  VII.,  s.  II.,  p.  296. 
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injures  such  land.  Eights  to  land  are  capable  of  many  divisions, 
both  in  respect  of  the  nature  and  the  duration  of  the  enjoyment. 
The  right  is  divided  in  its  nature,  for  instance,  when  A  is  entitled 
to  enjoy  a  right  of  pasture  or  a  right  of  way  over  a  particular 
close,  while  B  is  entitled  to  enjoy  all  the  other  rights  of  owner- 
ship over  it.  The  right  is  divided  in  its  duration,  when,  for 
instance,  A  is  entitled  to  enjoy  it  for  a  certain  time,  as  for  a 
certain  number  of  years,  or  for  his  life,  after  which  it  passes  to  B. 

The  person  in  possession  of  land  has  an  action  of  trespass  (i) 
against  him  who  without  authority  enters  upon  or  invades  the 
land.  The  person  entitled  only  in  remainder  or  reversion  has  no 
action  of  trespass,  not  being  in  possession,  but  can  recover  damages, 
if  any,  to  the  extent  of  the  injury  to  his  reversion. 

Acts  which  though  not  amounting  to  trespass  yet  substan- 
tially interfere  with  the  comfortable  enjoyment  of  a  man's 
land,  tenements,  or  hereditaments,  give  rise  to  the  action  of 
nuisance  (it). 

Private  rights. — Bights  to  movables  are  less  complicated  than 
rights  to  land,  but,  nevertheless,  also  admit  of  division.  A  right 
to  a  chattel  in  its  simplest  form  is  a  right  to  the  use  of  it  to  the 
exclusion  of  all  other  persons ;  but  A  may  be  entitled  to  the  use 
of  a  chattel  for  a  determinate  period,  or  for  particular  purposes, 
subject  to  which  right  of  A  it  may  belong  to  B.  Every  meddling 
with  the  goods  of  another,  by  injuring,  or  taking  possession  of 
them,  or  by  laying  hold  of  or  carrying  away  inanimate  things, 
or  by  striking,  chasing,  or  driving  cattle,  sheep,  or  domestic 
animals  in  which  the  owner  has  a  valuable  property,  is  a  violation 
of  his  right  of  property,  and  is  prima  facie  actionable  (v),  giving 
rise  to  (1)  trespass  to  goods,  (2)  trover  and  converaion  (w),  or 
(3)  detinue. 

Actions  of  trespass — Actions  upon  the  case. — 'From  a  historical 
point  of  view  these  actions  are  to  be  assigned  to  two  distinct 
groups,  actions  of  trespass,  and  actions  on  the  case. 

When  a  direct  injury  is  done  to  a  man's  person,  or  to  land  or 
goods  in  his  actual  or  constructive  possession,  an  action  of 
trespass  lies.  To  this  group  belong  trespass  to  the  person, 
including  assault,  battery,  and  (generally)  false  imprisonment; 
trespass  to  land ;  and  trespass  to  goods.  Actions  of  trespass 
date  from  the  earliest  times. 

Actions  on  the  case  derive  their  origin  and  title  from  the 
Statute  of  Westminster  II.  {x),  which  enacted  that  whensoever 
from  thenceforth  a  writ  should  be  found  in  the  chancery,  and  in 

(0  Foit,  pp.  303,  307.  Oo)  Post,  p.  582. 

(m)  Posf,  p.  486.  (a)  13  Edw.  1,  c.  24. 

(a)  Post,  p.  579. 
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a  like  case  {in  eonsimiU  casu)  falling  under  the  same  right, 
and  requiring  like  remedy,  no  precedent  of  a  writ  could  be 
produced,  the  clerks  in  chancery  should  agree  in  forming  a 
new  one ;  and,  if  they  could  not  agree,  it  should  be  adjourned 
till  the  next  parliament,  where  a  writ  should  be  framed  by 
consent  of  the  learned  in  the  law,  lest  it  should  happen  for  the 
future  that  the  court  of  the  king  should  be  deficient  in  doing 
justice  to  the  suitors. 

To  the  class  of  actions  on  the  case  belong  actions  for  injuries 
to  a  man's  reputation — ^libel,  slander,  and  malicious  prosecution  ; 
injuries  to  his  enjoyment  as  distinguished  from  his  possession  of 
his  land — nuisance ;  injuries  to  his  reversion  as  distinguished  from 
his  possession  of  his  goods — trover  and  conversion ;  injuries  to 
incorporeal  property,  e.g.,  obstruction  of  rights  of  way,  water, 
support,  light,  and  air,  and  other  incorporeal  hereditaments  such 
as  profits  0.  prendre — which  gave  rise  to  actions  of  nuisance. 
Injuries  to  reversion  in  land ;  slander  of  title  to  land  or  goods ; 
actions  of  negligence  ;  and  actions  of  fraud ;  all  these  belong  to 
the  class  of  actions  upon  the  case. 

Private  rights. — Disturbance  of  franchises  happens  when  a  man 
has  the  franchise  of  keeping  a  fair  or  market,  of  free  warren,  of 
taking  toll,  of  seising  waifs,  or  estrays,  or  (in  short)  any  other 
species  of  franchise  whatsoever ;  and  he  is  disturbed  or  incom- 
moded in  the  lawful  exercise  thereof.  As  if  another  obstructs 
the  passage  to  my  fair  or  market ;  or  hunts  in  my  free  warren  ; 
or  refuses  to  pay  me  the  accustomed  toll;  or  hinders  me  from 
seising  the  waif  or  estray  whereby  it  escapes  or  is  carried  out  of 
my  liberty ;  in  every  case  of  this  kind,  which  it  is  impossible 
here  to  recite  or  suggest  there  is  an  injury  done  to  the  legal 
owner ;  his  property  is  damnified,  and  the  profits  arising  from 
such  his  franchise  are  diminished.  To  remedy  which,  as  the  lav/ 
has  given  no  other  writ,  he  is  therefore  entitled  to  sue  for  damages 
by  a  special  action  on  the  case ;  or,  in  case  of  toll  may  make  a 
distress,  if  he  pleases  (y). 

Violations  of  patent  rights  and  rights  to  trade  marks  give 
rise  to  actions  for  damages  for  the  infringement  of  those 
rights  (z). 

Private  rights — Bights  of  contract. — Whether  a  man  is  liable 
to  an  action,  who  with  intent  to  injure  tlie  plaintiff,  but  with- 
out the  use  of  violence  or  fraud,  procures  a  third  person  to 
break  a  contract  which  he  has  made  with  the  plaintiff,  was 
for  a  long  time  a  matter  of  doubt.  In  one  case  it  was  alleged 
that  the  lessee  of  a  theatre  had  maliciously  procured  W  (who 
had  agreed  with  the  plaintiff  to  sing  at  his  theatre  and  nowhere 

(y)  Black.  Com.  Bk.  3,  p.  236 ;  po^t,  p.  633.  (»)  See  post,  pp.  658,  679. 
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else  for  a  certain  time),  to  break  her  contract,  and  not  to  sing 
at  the  plaintiff's  theatre,  and  it  was  held  that  an  action  would 
lie.  The  majority  of  the  judges  were  also  of  opinion  that  the 
procurement  of  the  violation  of  a  right  was  in  all  cases  actionable, 
Avhether  the  right  violated  was  a  right  available  against  all  the 
world — such  as  rights  of  property  or  personal  security ;  or  merely 
a  right  available  against  an  individual — such  as  a  right  of  con- 
tract, on  the  ground  that  he  who  procures,  for  instance,  the  non- 
delivery of  goods  according  to  contract,  may  inflict  an  injury,  the 
same  as  he  who  procures  the  abstraction  of  goods  after  delivery, 
and  that  both  on  the  same  ground  ought  to  be  made  responsible, 
"  The  remedy  on  the  contract,"  it  was  added,  "  may  be  inadequate, 
as  where  the  measure  of  damages  is  restricted ;  or  in  the  case  of 
non-payment  of  a  debt,  where  the  damage  may  be  bankruptcy  to 
the  creditor  who  is  disappointed,  but  the  measure  of  damages 
against  the  debtor  is  interest  only ;  or,  in  the  case  of  the  non- 
delivery of  goods,  the  disappointment  may  lead  to  a  heavy  for- 
feiture under  a  contract  to  complete  a  work  within  a  given  time, 
but  the  measure  of  damages  against  the  vendor  of  the  goods  for 
non-delivery  may  be  only  the  difference  between  the  contract  price 
and  the  market  value  of  the  goods  in  question  at  the  time  of  the 
breach.  In  such  cases,  he  who  procures  the  damage  maliciously 
might  justly  be  made  responsible  beyond  the  liability  of  the  con- 
tractor "  (z).  This  case  has  been  recently  approved,  and  the  law 
may  now  be  considered  as  settled  (a).  In  an  action  of  this 
kind  it  is  not  necessary  for  the  plaintifif  to  prove  that  he  has 
actually  sustained  damage ;  it  is  sufficient  if  under  the  circum- 
stances he  must  have  suffered  damage  (&). 

Private  rights— Bights  of  trading,  etc. — In  addition  to  the 
rights  already  discussed,  the  law  recognizes  the  right  of  every 
person  to  endeavour  to  acquire  property  by  carrying  on  any  lawful 
occupation  (c)  ;  and  every  interference  with  this  right  without  law- 
ful excuse  is  a  toit.  Every  person  has  a  right  under  the  law,  as 
between  him  and  his  fellow-subjects  to  full  freedom,  in  disposing 
of  his  own  labour  or  his  own  capital  according  to  his  own  will.  It 
follows  that  every  other  person  is  subject  to  the  correlative  duty 
arising  therefrom,  and  is  prohibited  from  any  obstruction  to  the 
fullest  exercise  of  this  right  which  can  be  made  compatible  with 


(z)  Per  Erie,  J.,  Lvmley  v.  Gye,  2  E.  [1895]  2  Q.  B.  315 ;  64  L.  J.  Q.  B.  593  : 

&  B  at  p  234 ;  22  L.  J.  Q.  B.  at  p.  472.  Exchange  Telegraph  Co.  v.  Central  News 

(a)  Bowen  v.  Hall,  6  Q.  B.  D.  333;  [1897]  2  Ch.  48;  66  L.  J.  Oh.  672. 

50  L   J.  Q.  B.  305 ;  Quinn  v.  Leathern  (6)  Exchange  Telegraph  Co.  v.  Gregory 

(1901),  A.  C.  495 ;  70  L.  J.  P.  0.  76 ;  and  (1896),  1  Q.  B.  147 ;  65  L.  J.  Q.  B.  262. 

Moqul  Steamship   Co.   v.   McGregor,  23  (c)  Hannam  v.  Moehetl,  2  B.  &  C.  934  ; 

Q.  B.  D.  at  p.  614;  58  L.  J.  Q.  B.  at  p.  2  L.  J.  (O.  S.)  K.  B.  183. 
480,  per  Bowen,  L.J.,  Bohb  v.    Green, 
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the  exercise  of  similar  rights  by  others.  Every  act  causing  an 
obstruction  to  another  in  the  exercise  of  the  right  comprised  within 
this  description,  done,  not  in  the  exercise  of  the  actor's  own  right 
but  for  the  purpose  of  obstruction,  would,  if  damage  should  be 
caused  thereby  to  the  party  obstructed,  be  a  violation  of  this  pro- 
hibition, and  the  violation  of  this  prohibition  by  a  single  person 
is  a  wrong  to  be  remedied  either  by  action  or  by  indictment  as 
the  case  may  be  (d).  The  right  of  a  person  to  trade  is,  therefore, 
not  an  absolute  but  a  qualified  right,  conditioned  by  the  like  right 
in  all  his  Majesty's  subjects  ;  a  right  therefore  to  trade  subject  to 
competition  (e).  Competition  exists  when  two  or  more  persons 
seek  to  possess  or  enjoy  the  same  thing :  it  follows  that  the 
success  of  one  must  be  the  failure  of  another.  No  principle  of 
law  admits  of  interference  with  or  moderation  of  that  success  or 
failure  so  long  as  it  is  due  to  mere  competition  (/).  Accordingly, 
interference  with  a  man's  trade  by  fair  competition  is  not  action- 
able (g).  The  loss  in  such  a  case  is  not,  in  fact,  caused  by 
wrong,  but  by  another's  exercise  of  his  undoubted  right ;  and 
in  every  complicated  society  the  exercise  by  each  member  of 
his  particular  rights  can  hardly  fail  to  cause  conflicts  of  interest 
which  will  be  detrimental  to  some.  But  where  a  violent  or 
malicious  act  is  done  to  a  man's  occupation,  profession,  or  way 
of  getting  a  livelihood,  there  an  action  lies  in  all  cases  (A). 
Thus,  where  one  schoolmaster  sets  up  a  new  school,  and  tlie 
old  scholars  are  allured  from  the  old  school  to  come  to  the  new 
school,  an  action  is  not  maintainable  («').  But,  if  a  man  "  should 
lie  in  the  way  with  his  guns  and  fright  the  boys  from  going  to 
school,  and  their  parents  would  not  let  them  go  thither ;  sure 
that  schoolmaster  might  have  an  action  for  the  loss  of  his 
scholars  "  (A.).  If  a  fisherman  fits  out  a  boat  with  nets,  and  goes 
to  fish  in  the  high  seas,  and  another  fisherman  comes  and  fishes 
beside  him,  and  with  tempting  baits  draws  away  the  fish  from 
the  nets  of  the  first  comer,  with  a  view  of  catching  them  himself, 
damage  may  be  done,  but  there  is  no  tort ;  for  the  one  had  as 
much  right  to  fish,  and  use  fair  means  to  catch  fish,  as  the  other. 
But  it  may  be  that  if  the  rival  fisherman  violently  disturbs  the 


(,d)  Sir  W.  Erie  on  Trade  tJnions,  p.  J.  Ch.    293 ;   Mogul  SleamaMp   Co.  v. 

12 ;   approved    in   Quinn    v.   Leathern,  McGregor,  [1892]  A.  C.  25  •    01   L   J 

[1901]  A.  0.  495 ;  70  L.  J.  P.  C.  76.  Q.  B.  295.                                             '     ' 

(e)  Per  Fry,  L.J.,  Mogul  Steamship  UO  Keehle  v.  Bielcerivgill,  11  Baet,  57i 

Co.  V.  McGregor,  23  Q.  B.  D.  598  at  p.  «.     Com.  Dig.  Action  upon  the  Oaso  for 

625 ;  58  L.  J.  Q.  B.  465  at  p.  486.  Misfeasance,  A.  6. 

(/)  Per  Fry,  L.J.,  Mogul  Steamship  (i)  Y.  B.  Hil.  11  Hen.  IV.,  fol.  47,  pi. 

Co.  V.  McGregor,  23  Q.  B.  D.  598  at  p.  21 ;  Mich.  22   Hen.  VI.  fol  14,  nl    23 

626 ;  58  L.  J.  Q.  B.  465  at  p.  486.  (B).                                                  ^ 

(gr)  Pudsey  Coal  Gas  Go.  v.  Bradford  (7()  Per  Holt,  C.  J.,  Keelle  v.  Hicher- 

Corporation,  h.   K.  15  Eq.  167;  42  L.  jng/ii,  1 1  East  at  p.  576. 
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water  and  drives  away  the  fish,  and  prevents  the  first  comer,  by- 
force,  from  exercising  his  occupation,  there  is  then  a  wrong  done 
to  him,  and  he  is  entitled  to  compensation  in  damages  (I).  The 
owner  of  a  decoy  pond  may  maintain  an  action  against  a  person 
who  wilfully  disturbs  the  decoy  by  firing  guns  on  his  own  land. 
"  Suppose  the  defendant  had  shot  in  his  own  ground,  if  he  had 
occasion  to  shoot,  it  would  have  been  one  thing  ;  but  to  shoot  on 
purpose  to  damage  the  plaintiff  is  another  thing  and  a  wrong  "  (m). 
So  it  is  an  actionable  injury  to  fire  off  rockets  to  frighten  your 
neighbour's  grouse,  and  prevent  his  shooting  (n). 

Where  tlie  plaintiff's  declaration  of  his  cause  of  action  set  fortli 
that  he  was  a  mason,  and  possessed  of  a  stone  quarry,  and  quarried 
stones  therefrom,  as  well  to  sell  as  to  build  stone  buildings,  and 
that  the  defendant,  intending  to  deprive  him  of  the  benefit  of  his 
quarry,  disturbed  his  workmen  and  all  comers,  threatening  to 
maim  and  vex  them  with  suits  if  they  worked  or  bought  stones 
there,  whereupon  all  the  buyers  desisted  from  buying  and  the 
workmen  from  working  there,  it  was  held  that  this  was  a  good 
cause  of  action  (o).  And  so  preventing  people  by  the  use  of 
threats  and  intimidation  from  trading  with  the  plaintiff's  vessel  (j>) ; 
or  from  frequenting  his  place  of  business,  whether  by  placing 
obstructions  (g),  or  by  spreading  false  reports  (r),  disparaging  the 
quality  of  his  goods  (s),  or  otherwise,  these  are  wrongful  acts  and, 
if  damage  results,  are  actionable.  Threats  of  legal  proceedings 
have  been  restrained  by  injunction  where  they  are  made  mala  fide 
and  there  is  no  hand  fide  intention  of  following  up  the  threats  by 
taking  proceedings  (t).  And  where  the  defendant  maliciously  and 
without  reasonable  or  probable  cause  induced  certain  persons  who 
had  agreed  to  sell  goods  to  the  plaintiff  to  refuse  to  deliver 
them  by  asserting  that  he  had  a  lien  upon  them  it  was  held 
that  an  action  was  maintainable  («) ;  but  if  there  be  reasonable 
and  probable  cause  and  no  malice  no  action  lies  even  though  the 
defendant's  alleged  claim  is  unfounded  (x).  Where  the  plaintiff's 
declaration  of  his  cause  of  action  set  forth  that  he  exercised  the 
profession  of  an  actor,  and  was  engaged  to  perform  in  the  character 
of  Hamlet,  in  Covent  Garden  Theatre,  and  that  the  defendants 


(0  Young  V.  HicKens,  6  Q.  B,  600.  (r)  Hiding  v.   Smith,  1  Ex.  D.,  01  ; 

(m)  Keeble  v.   Siclieringill,  11   Mod.  45  L.   J.   Ex.   281;    Level's    Case,  Cro. 

74,  Eliz.  289. 

(»)  Ibhotson  V.  Peat,  8  H.  &  0.  G44 ;  (s)  Western   Counties  Manure    Co.   v. 

31  L.  J.  Ex.  118.  Lawes  Chemical   Manure    Co.,  L.    E.  9 

(o)  Garrett  v.  Taylor,  Cro.  Jao.  567.  Ex.  218 ;  43  L.  J.  Ex.  171. 

ip)  Tarleton  v.  McGawley,  1   Peake  (0  Axmann    v.   Lund,  L.  R.  18  Eq. 

270 ;     see     Mogul     Steamship     Co.     v.  330 ;  43  L.  J.  Ch.  655 ;  post,  p.  263. 

McGregor,  [1892]  A.  0.   25;   61   L.   J.  (u)  Green  v.  Button,  2   0.  M.  &   R. 

Q.  B.  295.  707;  5  L.  J.  Ex.  81. 

(g)  Bell  V.  Midland  Railway,  10  0.  B.  (».)  Wren  v.  Weild,  L.  R.  4  Q.  B.  730; 

N.  S.  287 ;  SO  L.  J.  C.  P.  273.  38  L.  J.  Q.  B.  327. 
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and  others  maliciously  conspired  together  to  prevent  the  plaintiff 
from  so  performing,  and  from  exercising  his  profession  in  the 
theatre,  and  in  pursuance  of  the  conspiracy  hired  divers  persons 
to  go  to  the  theatre  and  hoot  the  plaintiif,  and  the  persons  so 
hired  did  in  pursuance  of  the  conspiracy  go  to  the  theatre  and 
hoot  the  plaintiff,  and  interrupted  his  performance,  and  prevented 
him  from  exercising  his  profession,  and  thereby  caused  the 
plaintiff  to  lose  his  engagement  and  divers  gains,  and  to  be 
brought  into  public  scandal,  the  declaration  was  treated  as 
disclosing  a  good  cause  of  action  {y) . 

Private  rights — Mights  in  domestic  relations. — The  common 
law  recognizes  certain  rights  available  against  all  the  world 
arising  from  the  status  of  husband  (z),  parent  (a),  or  master  (6). 
Thus,  a  husband  has  a  right  to  the  society  of  his  wife  so  long  as 
she  is  willing  to  remain  with  him  (c),  and  a  pai'ent  or  master  has 
a  right  to  the  services  of  his  children  or  servants;  and  these 
rights  are  protected  against  intentional  violation. 

Puhlie  rights. — Hitherto  those  private  rights  which,  are  of 
the  most  importance  have  been  enumerated ;  but  besides  these 
private  rights  which  the  individual  possesses  as  an  individual, 
there  are  other  rights  which  each  member  of  the  community  is 
entitled  to  enjoy  in  common  with  all  the  other  members,  such  as 
the  right  to  use  a  public  highway  for  the  purposes  of  passage, 
or  a  navigable  river  for  the  purposes  of  navigation.  For  an 
injury  to  these  rights  which  affects  all  persons  alike,  such  as  an 
obstruction  in  a  public  thoroughfare,  merely  impeding  the  right 
of  passage,  and  renderiug  the  way  less  convenient,  the  only  mode 
of  proceeding  is  by  indictment. 

Public  rights — Actions  for  public  nuisance. — But  whenever  a 
special  or  particular  damage  other  and  greater  than  that  which 
is  suffered  by  all  the  King's  subjects  is  sustained  by  a  private 
individual  from  a  public  nuisance,  an  action  for  damages  is 
maintainable  (d),  provided  the  damage  is  direct  and  substantial  (e). 
It  has  been  held  that  the  prevention  of  customers  from  coming  to 


(«/)  Gregory  v.  Brumwich  {DuTte),  6  34  L.  J.  Q.  B.  257;  affirmed  in  H.  L. 

M.  &  Gr.205 ;  13  L.  J.  C.  P.  34 ;  Clifford  L.  R.  2  H.  L.  175 ;  36  L.  J.  Q.  B.  205  ; 

V.  Brandon,  2  Oampb.  358.  Soltau  v.  De  Held,  2  Sim.,  N.  S.  133, 

(z)  Post,  p.  858.  145  ;  21  L.  J.  Ch.  153,  159  ;  ^Vhelan  v. 

(a)  tott,  p.  849.  Hewson,  Ir.  Kep.  6  0.   L.   283 ;   Frilz 

(6)  Post,  p.  848.  V.  Hohson,  14  Ch.   D.  542 ;   49  L.   J. 

(c)  Reg.  V.  Jackson  (1891),  1  Q.  B.  Ch.  321.  Aa  to  actioQS  by  the  Attorney- 
671 ;  60  L.  J.  Q.  B.  346.  General  on  the  relation  of  a  local  autho- 

(d)  Wilkes  V.  Hungerford  Market  Co.,  rity,  see  Attorney -General  v.  Logan, 
2  Bing.  N.  C.  281;  5  L.  J.  C.  P.  23;  (1891)2  Q.  B.  100;  Boyce  v.  Paddington 
BoseY.  Groves,  5  M.  &  Gr.  613;  12  L.  J.  Borough  Council,  [1903]  1  Ch.  109  ;  72 
C.  P.   251 ;    Simmons  v.   LiVystone,  8  L.  J.  Ch.  28. 

Bxch.  431;  22  L.  J.  Ex.  217;  Rickety.  (e)  Benjamin  v.  Storr,  L    E   9  C  P 

MitrofoUtan  Railway,  5  B  &  S.    156;  400;  43  L.  J.  C.  P.  162. 
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a  colliery  by  obstructing  a  public  higliway,  ;per  quod  the  benefit 
of  the  colliery  was  lost,  and  the  coals  depreciated  in  value,  was 
such  a  special  and  particular  damage  as  would  enable  the  owner  of 
the  colliery  to  maintain  an  action  for  the  private  injury  resulting 
from  the  public  nuisance  (/).  So,  where  the  plaintiff,  a  farmer 
of  tithes,  was  prevented  by  the  defendant's  obstruction  from 
carrying  them  home,  and  was  obliged  to  expend  extra  money  in 
the  discharge  of  his  lawful  calling,  it  was  held  that  an  action 
would  lie  {g).  And  where,  from  the  too  long  standing  of  horses 
and  waggons  of  the  defendants  in  the  highway  opposite  his 
house,  the  free  passage  of  light  and  air  to  the  plaintiff's  premises 
was  obstructed,  and  he  was  in  consequence  obliged  to  have 
gas  nearly  all  day,  it  was  held  that  an  action  would  lie  Qi). 
If  by  reason  of  the  access  to  the  plaintiff's  premises  being 
obstructed  for  an  unreasonable  time  and  in  an  unreasonable 
manner  his  customers  are  prevented  from  coming  to  his  shop, 
and  he  suffers  a  material  diminution  of  trade,  the  question 
whether  the  damage  is  sufficiently  direct  would  seem  to  turn  on 
the  proximity  of  the  obstruction  to  the  plaintiff's  premises  (i). 
A  lessee  of  a  theatre  has  been  held  liable  for  obstruction  to  the 
access  to  adjoining  premises  by  reason  of  crowds  collecting  about 
the  doors  of  the  theatre  (k).  The  question  has  also  to  be  con- 
sidered, whether  the  damage  is  peculiar  to  the  plaintiff  or  common 
to  him  and  his  neighbours  generally.  No  one  can  have  an 
action  for  a  nuisance  or  obstruction  in  a  common  highway  with- 
out assigning  some  particular  damage  to  himself  individually, 
independent  of  the  general  inconvenience  to  himself  as  one  of 
the  public  (Z);  the  expense  of  removing  the  obstruction  is  not 
such  damage,  and  the-  mere  inconvenience  of  having  to  retrace 
one's  steps  because  of  the  obstruction  gives  no  right  of  action, 
for  it  is  an  inconvenience  common  to  the  public  in  general  (m). 

Where  the  plaintiff,  in  an  action  for  damages  from  an  obstruc- 
tion in  a  public  navigable  tidal  river,  declared  that  he  carried  on 
the  business  of  an  innkeeper  in  a  house  abutting  upon  the  rivei-, 
and  that  the  defendant  placed  beams  and  spars  in  the  water  which 

(/^  Iveton  V.  Mowe,  1  Ld.  Eaym.  486 ;  175 ;  36  L.  J.  Q.  B.  205 ;  Bechetl  v.  Mid- 

1  Salk.  15 ;  Carth.  451 ;  Green  v.  Lon-  land  Ry.,  L.  E.  3  0.  P.  82 ;  37  L.  J. 
don  General  Omnibus  Co.,  7  0.  B.  N.  S.  0.  P.  11;  Benjamin  v.  Storr,  L.  E.  9 
290 ;  29  L.  J.  0.  P.  13.  CP.  400 ;  43  L.  J.  0.  P.  162 ;  Fril7.  v. 

(g)  Harty.Bassetl,SirT.  Junes,  156;  Hnbson,   14  Ch.   D.  542;  49  L.  J.  Oh. 

4  Vin.  Abr.  519;   Greaeley  v.  Codling,  321;  Chapliny.Westminster Corporation, 

2  Bing.  263 ;  3  L.  J.  (0.  S.)  C.  P.  262 ;  [1901]  2  Oh.  329 ;  70  L.  J.  Ch.  679. 
BeclceU  v.  Midland  Eailway,  h.  R.  3  C.  (/c)   Barber  v.   Penley  (1893),  2  Oh. 
P.  82 ;  37  L.  J.  0.  P.  11 ;  per  Willes,  J.  447 ;  62  L.  J.  Oh.  623. 

(h)  Benjamin  v.  Storr,  L.  E.  9  0.  P.  (0  Chichester  v.  Lethbridge,  Willes,  at 

400 ;  43  L.  J.  0.  P.  162.  p.  73 ;  Hubert  v.  Groves,  1  Bsp.  148. 

(i)  WilJtes  V.  Hungerford  Marltet  Co.,  (m)    Winterbotlom    v.   Derby   {Lord), 

2  Bing.  N.  0.  281 ;   5  L.  J.  C.  P.  23 ;  L.  H.  2  Ex.  316;  36  L.J.  Ex.  194. 
Bicket  V.  MnlropoUlan  Ry.,  L.  E.  2  H.  L. 
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floated  backwards  and  forwards  with  the  tide,  and  obstructed 
the  access  to  the  house  at  certain  periods,  whereby  the  plaintiff's 
customers  were  prevented  from  coming  to  his  house  to  take  re- 
freshments, it  was  held  that  this  was  a  specific,  particular  damage 
resulting  to  the  plaintiff  from  the  public  nuisance,  which  entitled 
him  to  an  action  for  damages  (n).  And  so,  where  the  plaintifif  was 
navigating  a  public  navigable  river  with  his  barges  laden  with 
goods,  and  the  barges  were  impeded  in  their  progress  by  a  vessel 
which  the  defendant  had  wrongfully  moored  across  the  stream, 
and  the  plaintiff,  in  consequence  of  the  obstruction,  was  com- 
pelled to  unload  his  barges  and  carry  his  goods  by  land  to  their 
place  of  destination,  it  was  held  that  the  plaintiff  was  entitled  to 
recover  from  the  defendant  all  the  expenses  of  the  land  carriage 
of  the  merchandise  (o). 

It  has  been  held  that  there  is  no  general  common  law  right  of 
1  athing  in  the  sea,  and  of  passing  over  every  part  of  the  shore  for 
that  purpose,  independently  of  usage  and  custom;  but  such  a 
right  may  exist  by  prescription  or  custom,  and  may  be  gained 
and  retained  by  the  owners  and  occupiers  of  houses  on  the  sea- 
coast,  or  by  the  inhabitants  of  any  village,  parish,  or  district  (p), 
so  long  as  it  can  be  exercised  without  creating  any  public 
nuisance  (q).  There  is  no  common  law  right  of  draining  into 
the  sea  (qq)  or  of  entering  the  land  of  another  against  his  will  for 
the  purpose  of  the  sport  of  fox-hunting  (r). 

Private  duties — Breach. — There  are  some  torts  which  are 
more  conveniently  regarded  as  breaches  of  the  defendant's  duty 
than  as  invasions  of  the  plaintiff's  rights.  The  duties  imposed 
by  law  may  be  divided  into  private  duties,  such  as  individual 
members  of  the  community  owe  to  other  members,  and  public 
duties,  such  as  are  imposed  by  law  on  certain  members  for  the 
benefit  of  the  community  at  large.  A  breach  of  a  private  duty 
causing  damage  to  the  plaintiff  is  the  subject  of  an  action  of 
tort.  Where  a  person  accepts  an  assignment  of  a  lease  subject 
to  the  payment  of  the  rent  and  the  performance  of  the  covenants, 
but  enters  into  no  express  contract  that  he  will  pay  the  rent  or 
perform  the  covenants,  the  law,  nevertheless,  imposes  that  duty 
upon  him  as  incident  to  the  position  which  he  has  chosen  to 
occupy,  and  if  through  his  neglect  of  that  duty  he  casts  a  burden 
on  the  person  from  whom  he  took  the  assignment,  an  action 

(n)  Boss  V.  Groves,  5  M.  &  G.  613;  12  Shore  (2n(i  ed.),  p.  156,  et  seq. 

1..  J.  0.  P.  251.  (g)  hex  v.  Crunden,  2  Oampb.  89. 

(o)  Sose  V.  Milea,  4  M.  &  S.  101,  (gg)  Hoharf  v.  Southend-on-Sea  Cor- 

( p)  Blundell  y.  Catterall,  5  B.  &  A.  poratioa,  75  L.  J.  K.  B.  305 ;   Foster  v. 

208 ;  Llandudno  Urban  Council  v.  Woods,  Warblington   Rural   Council,   75  L.   j. 

(1899)  2  Oh.  313;   68  L.  J.  Ch.   623;  K.  B.  514;  (1906)  1  K.  B.  648. 

Brinclman  v.  Motley,  [1904]  2  Ch.  313;  (r)  Paul  v.  Summerhayss,  4  Q.  B.  D, 

73  L.  J.  Cb,  6J:2.     See  Hall  on  the  Sea  9 ;  48  L.  J.  M.  C,  33. 
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(vviiich  was  formerly  an  action  on  the  case)  is  maintainable 
against  him  by  the  latter  (s).  A  similar  duty  towards  the 
original  lessee  is  imposed  on  each  successive  assignee,  so  far  as 
regards  any  breaches  of  covenant  during  the  continuance  of  his 
term  (t). 

Under  certain  circumstances  the  law  imposes  a  duty  to  exercise 
reasonable  care  not  to  injure  the  person  or  property  of  another. 
The  breach  of  this  duty  gives  rise  to  an  action  of  negligence. 
Negligence  has  been  described  as  the  omission  to  do  something 
which  a  reasonable  man,  guided  by  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  affairs,  would  do ;  or 
the  doing  something  which  a  prudent  and  reasonable  man  would 
not  do ;  and  it  has  been  said  that  a  man  may  be  liable  for  neg- 
ligence, if,  unintentionally,  he  omits  to  do  that  which  a  reasonable 
person  would  have  done,  or  does  that  which  a  person  taking 
reasonable  precautions  would  not  have  done  (u).  This  description, 
however,  appears  to  be  too  wide,  because  it  omits  the  essential 
element  of  negligence  in  the  legal  sense,  namely,  a  duty  to  be 
careful.  The  action  of  negligence  proceeds  upon  the  idea  of  a 
duty  on  the  part  of  the  defendant  towards  the  plaintiff  to  use 
care  and  a  breach  of  that  duty.to  the  plaintiff's  damage  (v).  The 
circumstances,  under  which  such  a  duty  may  arise  are  so  multi- 
farious that  the  subject  will  be  dealt  with  in  detail  later  (se).  In 
the  present  chapter  it  must  suffice  to  delineate  the  general  aspect 
of  private  duties  the  breach  of  which  will  ground  an  action  of 
tort. 

Out  of  mere  proximity  to  the  person  or  property  of  another 
there  often  arises  a  duty  to  take  reasonable  care  not  to  injure  one 
or  the  other  (y).  He  who  brings  a  dangerous  object  on  to  his 
own  land,  such  as  a  ferocious  animal  (z),  or  a  locomotive  engine 
which  emits  sparks  (a),  must  confine  the  danger  to  his  own  land ; 
and  so  must  the  man  who  builds  a  reservoir  (b),  or  plants 
poisonous  trees  (c),  near  to  his  neighbour's  land.     Again,  if  one 

(s^  Burnett  v.  Lynch  5  B.  &  0.  589 ;  (j/)  Per    Eshcr,  M.E.,   Le   Lieore   v. 

4  L  J  (O  S.)  K.  B.  274.  Oould(,1893),  1  Q.  B.  491 :  62  L.  J.  Q.  B. 

(0  Mouie  V.  Garrett,  L.  E.  5  Bs.  132;  353. 

89   L    J.  Ex.  69 ;   aflSrmed  in  Ex.  Cli.  («)  May  v.  Burdett,  9  Q.  B.  101 ;  16 

L.  R.  7  Ex.  101 ;  41  L.  J.  Ex.  62.  L.  J.  Q.  B.  64. 

(u)  Blvth  V.  Birmingham  Waterworlcs  (a)  Jones  v.   Festiniog  By ,  L.   E.  3 

Go    11  Exoh.  781  ;  25  L.  J.  Ex.  212.  Q.  B.  733;  37  L.  J.  Q.  B.  214  ;   Powell 

(v)  Wilde,  B.,  Swan  v.  North  British  v.  Fall,  5  Q.  B.  D.  597 ;  49  L.  J.  Q.  B. 

^«Wa2ian  Co.,  7  H.&N.  603,  at  p.  636;  428         ,                 n  ,     .7    t     t,    ,  i. 

31  L    J.,  Ex.   425,  at  p.  437.      It  is,  (6)  Fletcher  v.  Bylands  L.  E.  1  Ex. 

therefore,' a  relative  term ;  and  the  term  265;  35  L.  J.  Ex.  154;  affirmed  L.  E. 

"  gross  negligence  "  is,  it  has  been  said,  3  H.  L.  330  ;  37  L.  J.  Ex.  161 ;   Nichols 

only  ordinary  negligence  with  a  vitu-  v.  Marsland,  2  Ex.  D.  1 ;  46  L.  J.  Ex. 

perative  epithet;   see  Grill  v.   General  174.       .                                         „     .  , 

Jron  Screw  Collier  Co.,  L.  E.  1  0.  P.  (c)    Crowhurst  v    Amersham  Burial 

600,  618 ;  85  L.  J.  0.  P.  321,  330.  Board,  4  Ex.  D.  5  ;  48  L.  J,  Ex.  109. 

(k)  Post,  p.  701. 
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man  invites  another  to  enter  his  house  or  place  of  business  (d),  or 
his  ship  (e),  or  cart  (/),  he  is  bound  at  least  to  warn  him  of  any- 
hidden  dangers  of  which  he,  the  invitor,  knows  or  ought  to  know  (g); 
and  if  the  invitation  be  to  enter  a  place  from  which  escape 
is  difficult  the  duty  may  be  higher,  viz.,  to  cause  no  injury  by 
any  careless  act  or  omission  (h).  So  if  one  man  invites  another 
to  use  (i)  or  handle  (k)  personal  property  he  must  warn  him  of 
hidden  dangers  of  which  the  invitor  knows  or  ought  to  know  (I). 
If  I  put  in  motion  a  dangerous  thing,  as  if  I  let  loose  a  dangerous 
animal,  and  leave  to  hazard  what  may  happen,  and  mischief 
ensue  to  any  person,  I  am  answerable.  If  one  put  an  animal  or  a 
carriage  in  motion  which  causes  an  immediate  injury  to  another> 
he  is  the  actor,  the  causa  causans  (m). 

Innkeepers  and  common  carriers  owe  to  those  who  entrust 
tliem  with  goods  for  safe  keeping  and  for  carriage  a  duty  to 
keep  the  goods  in  safety ;  and  bailees  of  goods,  such  as  deposi- 
taries, pledgees,  or  hirers  of  goods,  owe  the  duty  to  take  reason- 
able care  of  the  goods  delivered'to  them  (n).  A  railway  company 
is  bound,  independently  of  any  contract,  to  carry  passengers  with 
reasonable  care  (o).  A  solicitor  (p)  or  an  architect  (q)  is  bound 
to  his  client  or  employer  to  bring  reasonable  care  and  skill  to 
bear  upon  the  work  which  he  is  retained  to  do.  The  same  rule 
applies  to  professional  men  generally  (r). 

Where  two  persons  are  placed  in  such  circumstances  that  the 
law  imposes  on  either  the  duty  to  take  reasonable  care  not  to 
harm  the  person  or  property  of  the  other,  a  breach  of  that  duty 
causing  damage  is  actionable,  and  it  is  no  excuse  to  the  person  iu 


(d)  Indermaur  v.  Dames,  L,  E.  2  C.  P.  (I)  Longmeid  v.  Holliday,  6  Exoh. 
311;  36  L.  J.  C.  P.  181 ;  Co%  v.  Hill,  761;  20  L.  J.  Ex.  430;  Winterbottom 
i  C.  B.  N.  S.  556 ;  27  L.  J.  C.  P.  318.  v.  Wright,  10  M.  &  W.  109 ;  11  L.  J. 

(e)  Smith  v.  Steele,  h.  E.  10  Q.  B.  125 ;  Ex.  415.  Of.  Clarice  v.  Army  &  Navy 
44  L.  J.  Q.  B.  60.  Co-operative  Stores  (1903),  1  K.  B.  155  ; 

(/)  Mlliolt  V.  Ball,  15  Q.  B.  D.  315  ;  72  L.  J.  K.  B.  153. 

64  L.  J.  Q.  B.  518.  (m)  Per  Lord  Ellenborongh.  Leame  v. 

(g)    Indermaur     v.     Dames,    supra.  Bray,  3  East  at  pp.  595,  596. 

Winterloitom  v.    Wright,  10  M.  &  W.  (»)  See  post,  pp.  724,  726,  745,  e«.  seg. 

109;    11  L.  J.   Ex.  415.    Longmeid  v.  (o)    Marshall  v.    Torlc,  Newcastle    & 

MoUiday,  6  Exch.  761;   20  L.   J.  Ex.  Berwick  By.,  11  0.  B.  655;  21  L.  J.  0. 

430.  P.  34;  Austin  v.  G.  W.  By.,!,.  E.  2  Q. 

Qi)  Harris  v.  Perry  &  Go.  (1903),  2  B.  442 ;  36  L.  J.  Q.  B.  201. 

K.  B.  219;  72  L.  J.K.  B.  725  ;  Foullces  (p)  Godefroy  v.  Jay,  7  Bing.  413;  9 

V.  Metropolitan  By.,  5  C.  P.  D.  at  p.  165 ;  L.  J.  (O.  S.)  0.  P.  122  ;  E'ray  v.  Voules, 

49  L.  J.  0.  P.  at  p.  366.  1  E.  &  E.  839  ;  28  L.  J.  Q.  B.  232. 

(i)  George y. 8}iivington,'L.'R.  5 'Exch,  (g)  Columbus  Co.  v.  Clowes  (1903),  1 

1 ;  39  L.  J.  Ex.  8 ;  Longmeid  v.  Holliday  K.  B.  244 ;  72  L.  J.  K.  B.  830. 

6  Exch.  761 ;  20  L.  J.  Ex.  430 ;  McCarthy  (r)  See  the  case  of  a  surgeon  Glad  well 

V.  Young,  6  H  &  N.  329  ;  30  L.  J.  Ex.  v.  Steggall,  5  Bing.  N.  0.  733  ;  8  L.  J.  C. 

227;  Heaven  \.  Fender.llQ.'B.'D.  503;  P.  361;  Pippin  v.  Sheppard,  11  Price 

52  L.  J.  Q.  B.  702.  400 ;   a  farrier  Everard  v.  Eopldns,  2 

(,k)  Warrant  V.  Barnes,  11  C.  B.  N.  S.  Bulstr.  332;    a  water-flnder  Prittv  v 

553;    31   L.   J.   0.  P.   137;    Brass  v.  C7ii7c?,  71  L,  J.  K.  B.  512. 
Maitland,  6  E.  &  B.470  ;  26  L.  J.  Q. B. 49. 
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default  to  say  that  he  meant  no  harm,  or  that  the  damage  was 
imintentional.     Where  to  an  action  of  trespass   the   defendant 
pleaded  that   he  was   a   soldier  of  the  trained  bands,  and  was 
skirmishing  with  muskets  charged  with  powder  for  exercise  in  re 
militari,  and  that  in  discharging  his  musket  he  accidentally  and 
unintentionally  injured  the  plaintiff,  it  was  held  that  the  plea, 
being  a  mere  excuse  and  no  justification,  afforded  no  answer  to 
the  action  (s).     Where,  to  an  action  of  trespass  for  mowing  the 
plaintiff's  land  and  carrying  away  the  grass,  the  defendant  pleaded 
that  he  had  land  adjoining  the  plaintiff's,  and,  in  mowing  his 
own  land,  involuntarily  and  by  mistake  he  mowed  some  of  the 
plaintiff's  land,  intending  only  to  mow  his  own  land,  it  was  held 
that  this  was  no  answer;  for  the  act  was  voluntary,  and  the  know- 
ledge and  intent  of  the  defendant  could  not  be  ascertained  and 
were  immaterial  (t).     In  order  to  excuse  himself  the  defendant 
must  prove  that  his  act  was  neither  intentional  nor  the  result  of 
negligence.     But  if  an   accident   happen   entirely  without  the 
default  of  the  defendant  or  blame  imputable  to  him  an  action 
does  not  lie.     So,  the  defendant  was  held  not  to  be  liable,  where 
the  horse  which  he  was  driving,  being  frightened  by  a  sudden 
noise,  became  ungovernable,  and  injured  the  plaintiff's  horse  («). 
So,  "  if  I  ride  upon  a  horse,  and  J.  S.  whips  the  horse  so  that  he 
runs  away  with  me,  and  runs  over  any  other   person,  he  who 
whipped  the  horse  is  guilty  of  the  assault  and  battery  and  not 
I "  (x).    If  J-'s  horse  runs  away  with  him,  and,  in  spite  of  his  efforts 
to  the  contrary,  strikes  against  the  plaintiff,  A  is  not  liable,  if  he 
is  lawfully  driving  along  a  highway  and  was  not  guilty  of  any 
negligence  (y).     So   where   one   of  a   shooting  party  shot  at  a 
pheasant,  and  one  of  the  pellets  glancing  from  a  tree  struck  and 
injured  another  of  the  party,  it  was  held  that  no  action  lay  (a) , 
If  a  man  who  is  assaulted  and  in  danger  of  his  life,  run  through 
the  close  of  another  without  keeping  in  a  footpath,  an  action  of 
trespass  does  not  lie  (6). 

Tort  independent  of  contract. — At  the  present  day  a  clear  but 
purely  arbitrary  distinction  is  drawn  between  those  duties  which 
are  imposed  by  the  law  itself,  and  those  which  are  imposed 
merely  by  contract,  upon  one  of  two  persons.  Neither  in  their 
nature  nor  in  their  history  are  actions  of  tort  and  actions  on 
contract  mutually  exclusive.    In  ancient  times  the  only  remedy 


(s)  Weaver  v.  Ward,  Hob.  134.  (x)  Oibbons  v.  Pepper,  1  Ld.  Raym.  38. 

(J)  Basehy  v.  Clarlcson,  3  Lev.  37.  (y)  Holmes  v.  Mather,  sup. 

(u)    Wakeman  v.    Bobinson,   1  Bing.  (a)  Stanley  v.  Powell  (1«91),  1  Q.  B. 

2l£l ;  1  L.  J.  (O.  S.)  C.  P.  70 ;  Holmes  v.  86 ;  60  L.  J.  Q.  B.  52. 

Mather,  L.  E.  10  Ex.  261 ;  44  L.  J.  Ex.  (6)  Bac.  Abr.  Trespass  F.;    Vaiidn- 

176.  buigh  v.  Tniax,  i  Denio  46i  (Amer.). 
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fur  breach  of  a  simple  contract  was  by  action  of  assumpsit,  which 
belonged  to   the  class  of  actions  on  the  case,  the  same  class 
which  included  trover,  deceit,  defamation,  and  other  undeniable 
actions  of  tort;   and  until  comparatively  recent  times  what  is 
now  an  action  for  breach  of  warranty  on  the  sale  of  goods  was 
an  action  of  tort  for  deceit  or  fraud  (c).     Wherever  two  persons 
find,  or  have  placed,  themselves  in  such  a  position  or  relation 
to  each  other  that  the  law  imposes  upon  one  of  them  an  obliga- 
tion, without  any  promise  or  contract,  to  act  or  abstain  from 
acting  in  a  particular  way  towards  the  other,  a  breach  of  that 
obligation  gives  rise  to  an  action  of  tort.     If  a  carrier  undertakes 
to  carry  goods,  the  law  imposes  upon  him  an  obligation  to  carry 
them  safely  (d) ;  so  also,  if  a  surgeon  undertakes  to  perform  an 
operation  the  law  imposes  upon  him  a  duty  to  perform  it  with 
reasonable  skill  and  care  (e) ;  and  for  breach  of  either  of  these 
duties  an  action  of  tort  may  be  brought.     But  in  the  case  of 
any  employment,  the  undertaking  of  which  imposes  a  duty,  if 
the  parties  choose  to  express  in  the  form  of  a  contract  a  duty 
co-extensive  with  that  already  imposed  by  law  apart  from  any 
contract,  an  action  for  breach  of  the  duty  will  lie  either  on  the 
express  contract  or  in  tort  (/).     Where  a  relation  exists  between 
the  parties  which  involves  the  performance  of  certain  duties  by 
one  of  them  and  the  payment  of  a  reward  to  him  by  the  other, 
the  law  will  imply,  or  a  jury  may  infer,  a  promise  by  each  party 
to  do  what  is  to  be  done  by  him  (g).    In  such  cases  the  action 
may   be   brought   on   an   implied  contract   (h),   or  in   tort  (i). 
Accordingly  there  is  a  large  group  of  cases  in  which  an  action 
lies  indifferently  either  on  contract  or  in  tort  at  the  election  of 
the  plaintiff,  e.g.,  actions  against  solicitors,  surgeons,  and  other 
professional  men  for  want  of  competent  skill  or  proper  care  in 
the  service  they  undertake  to  render ;  actions  against  common 
carriers  and  other  bailees  of  different  descriptions  for  negligence  (fc). 
But  an  action  of  tort  will  not  lie  for  breach  of  duty  imposed 
not  by  the  law  itself  but  merely  by  agreement  between   the 
parties  (I).    This  distinction  is  well  illustrated  by  a  case  decided 

(c)  Williamson  v.  Allison,  2  East.  446.  (i)  Tatlan  v.  Great  Western  By.,  2  E.  & 

(d)  Coggs  v.  Bernard,  2  Ld.  Kaym.  E.  844;  29  L.  J.  Q.  B.  184;  Taylor  \. 
909;  1  Sm.L.  C.  (11th  ed.)  173;  Pozzjv.  Manchester,  Sheffield,  and  Linoolnshire 
)8Ajpio»,  8Ad.&E.963;  8L.J.  Q.  H.  1.  jBi/.  (1895),  1  Q.  B.  134;  64L.J.Q.B.6; 

(e)  Pippin  v.  Sheppard,  11  Price  400.       Kelly  v.  Metropolitan,  My.  (1895),  1  Q.  b! 
(/)  Courtenay  v.  Earle,  10  0.  B.  73 ;       914 ;  64  L.  J.  Q.  B.  568 ;  Meux  v.  Great 

20.  L.  J.  C.  P.  7.  Eastern  By.  (1895),  2  Q.  B.  387  ;  64  L  J. 

(q)  Morgan  v.  Bavey,  6  H.  &  N.  265  ;  Q.  B.  657. 
30  L.  J.  Ex.  131.  Qi)  Boatman  v.  Brown,  5  Q.  B.  511  • 

(h)  Baylis  v.  Lintott,  L.  E.  8  C.  P.  11  L.  J.  Ex.  437;  11  01.  &  P.  1. 
845;   42  L.  J.  C.  P.  119;   Fleming  v.  (?)  Courtenay  v.  Earle,  10  C.  B.  73; 

Manchester,  Sheffield,  and    Lincolnshire  20  L.  J.  0.  P.  7;    Woods  v.  Finnis   7 

By.,i Q.'B.D.  81;  Foullcesv. Metropolitan  Exoh.  363,  372;  21  L.  J  Ex  138  142 

By.,  5  0.  P.  D.  157;  49  L.  J.  0.  P.  361.  143.  '        ' 
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in  the  year  1827  upon  the  duty  of  a  bailee  (m).  The  plaintiff 
alleged  firstly  that  he  had  delivered  to  the  defendant  certain 
pigs  to  be  safely  kept  and  fed  by  the  defendant,  but  that  the 
defendant  had  conducted  himself  so  carelessly  in  and  about  the 
keeping  and  feeding  of  the  pigs  that  by  the  mere  negligence  of 
the  defendant  the  pigs  were  wholly  lost  to  the  plaintifif ;  secondly, 
the  plaintiff  alleged  that  he  had  delivered  to  the  defendant 
certain  other  pigs  to  be  taken  care  of  by  the  defendant  for 
the  plaintiff  for  reward  to  the  defendant  in  that  behalf  and  in 
consideration  thereof  the  defendant  agreed  to  take  proper  care  of 
the  pigs  and  to  re-deliver  them  to  the  plaintiff  when  requested ; 
that  the  plaintiff  had  requested  the  defendant  to  re-deliver  the  pigs 
but  that  the  defendant  failed  to  re-deliver  them,  and  that  through 
his  negligence  the  pigs  were  lost.  Now  the  duty  imposed  by  law 
upon  the  defendant  was  to  take  care  of  the  pigs  delivered  to  him 
in  order  that  the  plaintiff  might  come  and  take  them  away  ;  he 
was  not  bound,  except  by  contract,  to  re-deliver  them  to  the 
plaintiff;  therefore  the  second  count  which  alleged  a  duty  on  the 
defendant  to  re-deliver  the  pigs  was  held  to  be  an  action  for 
breach  of  contract,  while  the  first  count  which  was  framed  on  the 
duty  imposed  by  the  law  apart  from  any  contract  was  held  to  be 
a  count  in  tort.  Again,  where  the  plaintiff  delivered  a  horse  to 
the  defendant  upon  the  defendant's  undertaking  to  keep  the  horse 
in  a  separate  stall,  it  was  held  that  the  action  for  breach  of  this 
undertaking  must  lie  in  contract  and  not  in  tort  because  the  law 
imposed  no  duty,  apart  from  contract,  to  keep  the  horse  in  a 
separate  stall,  the  only  obligation  by  law  being  to  keep  the  horse 
in  safety  (n). 

Public  duties — Breach. — We  proceed  now  to  deal  with  breaches 
of  public  duties  owing  to  the  community.  Public  duties  which 
exist  at  common  law  are  chiefly  those  attached  to  public  offices 
which  are  either  judicial  (o)  or  ministerial  {f).  There  are  also 
some  quasi-public  offices,  such  as  that  of  a  common  carrier,  or  of 
a  common  innkeeper;  the  former  of  whom  is  obliged  to  carry,  for 
every  person  who  tenders  him  the  proper  charge,  all  goods  which 
he  has  convenience  for  carrying,  and  in  respect  of  which  he  holds 
himself  out  as  a  carrier ;  while  the  latter  is  compelled  to  afford 
shelter  and  accommodation,  provided  he  has  it,  to  all  who  apply, 
and  who  are  able  and  ready  to  pay  the  customary  hire  {q).  The 
duties  of  common  carriers  and  common  innkeepers  are,  however, 

(m)  Corhett  v.  Packington,  G  B.  &  0.  (o)  Post,  pp.  907,  918. 

268;  5  L.  J.  (O.  S.)  K.  B.  142  ;  Turner  (p)  Post,  pp.  907,  950. 

V.  Stallibrass  (1898),  1  Q.  B.  56 ;  67  L.  (q)  M.  v.  Ivens,  7  0.  &  P.  213 ;  Browne 

J.  Q.  B.  52.  V.  Brandt  (1902),  1  K.  B.  COO;  71  L.  J. 

(n)  Per  Martin,  B.,  Legqe  v.  Tucker,  K.  B.  367. 
26  L.  J.  Ex.  71  at  p.  72 ;  1  H.  &  N.  500. 

A.  C 
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very  commonly  limited  by  their  express  contracts  (r).  Every 
breach  of  a  public  duty  working  wrong  and  loss  to  another  is  an 
injury  and  actionable  (s). 

Public  duties — PuUie  officers  (t). — When  a  person  undertakes 
a  public  office,  be  is  bound  to  perform  the  duties  of  the  office ; 
and,  if  he  neglects  or  refuses  so  to  do,  and  an  individual  in  conse- 
quence sustains  injury,  that  lays  the  foundation  for  an  action  to 
recover  damages  (u) ;  for  instance,  if  a  sheriff  or  the  high  bailiff 
of  a  County  Court  neglects  to  levy  execution  (x).  Where,  how- 
ever, the  duty  is  not  absolute,  but  judicial  functions  are  to  be 
performed,  or  a  discretion  has  been  confided,  an  erroneous  exercise 
of  jurisdiction  or  discretion,  however  plain  the  miscarriage  may 
be,  and  however  injurious  the  consequences,  is  not  an  actionable 
wrong.  This  follows  from  the  .very  nature  of  the  thing ;  it  is 
implied  in  the  nature  of  judicial  authority,  and  in  the  nature  of 
discretion  where  there  is  no  such  judicial  authority.  Moreover, 
from  motives  of  public  policy,  a  large  immunity  is  conferred  upon 
judges  of  the  Superior  Courts  of  this  country  (y)  and  of  the 
Colonies  (0).  The  proposition  is  true  to  the  fullest  extent  that 
no  action  lies  for  acts  done  or  words  spoken  by  a  judge  in  the 
exercise  of  his  judicial  office,  although  his  motive  is  malicious 
and  the  acts  or  words  are  not  done  or  spoken  in  the  honest 
exercise  of  his  office.  But  where  the  law  neither  confers  judicial 
power,  nor  any  discretion  at  all,  but  requires  certain  things 
to  be  done,  every  person,  whatever  other  functions  of  a  judicial 
or  of  a  discretionary  nature  he  may  have,  is  bound  to  obey  ; 
and,  with  the  exception  of  the  legislature  and  its  branches, 
everybody  is  liable  for  the  consequences  of  disobedience  (a). 
Thus,  an  action  will  lie  at  the  suit  of  the  party  injured  for  a 
refusal  by  a  public  officer  to  obey  a  writ  of  mandamus,  or  for  a 
false  return  to  the  writ  (b).  And  a  justice  of  the  peace,  who 
is  directed  by  statute  to  do  a  ministerial  act,  is  liable  to  an 
action  if  he  refuses  to  perform  it  to  the  injury  of  the  plaintiff  (c). 
Every  one  who  is  appointed  to  discharge  a  public  duty,  and 
receives  a  compensation,  whether  from  the  Crown  or  otherwise,  is 
constituted  a  public  officer  (cZ).      If  a  bishop,  by  UBglecting  to 

(r)  See  post,  p.  721,  as  to  innkeepers ;  Seott  v.  Stangjield,  L.  R.  3  Ex.  220 ;  37 

and  p.  726,  et  seg.,  as  to  common  carriers.  L.  J.  Ex.  155. 

Addison  on  Contracts  (10th  ed.),  pp.  (2)  Anderson  y.  Gome  (1895),  1  Q.  B. 

702, 9i2.  C68. 

(s)  Sutton  V.  Johnstone,   1  T.  E.  493  (o)  Ferguson  v.  Kinnoul  (,Efirl),  9  CI. 

at  p.  509.  &  P.  at  p.  290. 

(0  As  to  the  duties  of  public  officers,  (i)  Ferguson  t.  Kinnoul  (EarV),  9  CI. 

see  post,  p.  901.  &  F.  at  p.  301. 

(a)  Ferguson  v.  Kinnoul  (Earl),  9  01.  (c)  Oreen  v.  Bucoleohurcltes,  1  Leon 

&  F.  251  at  p.  279 ;  Lane  v.  Cotton,  1  323,  c.  456.     See  also  post,  p.  152. 

Salk.  17.  (d)    Eenly  v.  Lyme  {Mayor),  5  Bing. 

•   (x)  Watson  v.   WhiU,  [1896]  2  Q.  B.  91,  107  et  seq.;  6  L.  J.  (O.  S.)  0,  P.  222, 

9 ;  C5  L.  J.  Q,  B.  492.               '  220  et  scq. 

(!/)  Fray  v  BlacWurn,  3  B.  &  S.  576 ; 
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perform  the  plain  duties  of  his  office,  inflicts  an  injury  upon  another, 
an  action  for  damages  is  maintainable  against  him.  And,  if  a 
clergyman  wrongfully  refuses  to  administer  the  sacrament  to  a 
man,  who  is  thereby  prejudiced  in  his  civil  rights,  or  if  the  regis- 
trar of  births  refuses  to  register  the  birth  of  a  person,  and  so  causes 
him  to  lose  an  estate,  an  action  for  damages  will  be  maintainable. 
If  the  Bank  of  England  were  to  refuse  to  transfer  stock  an  action 
would  lie  against  them.  So,  if  a  lord  of  a  manor  were  to  refuse  or 
neglect  to  hold  a  court,  by  which  a  copyholder  should  be  pre- 
vented from  having  admission  to  his  copyhold,  an  action  for 
damages  would  lie  against  such  lord  (e). 

Particular  care  must  be  taken  to  define  accurately  the  duty 
imposed  by  law  upon  the  public  officer.  Deputy  postmasters  are 
public  officers  and  charged  with  a  great  public  trust  since  the 
legislative  establishment  of  the  post  office.  A  postmaster  is 
bound  to  deliver  letters  at  the  respective  places  of  abode  of  the 
persons  to  whom  they  are  directed,  and  is  liable  to  an  action  for 
substantial  damages  if  he  fails  to  do  so.  If  a  person  to  whom  a 
letter  is  addressed  cannot  be  found  at  the  place  indicated,  it  is 
the  duty  of  the  postmaster  to  make  reasonable  inquiry  after 
him  (/).  So,  if  the  man  who  carries  the  letters  to  the  post  office 
loses  any  of  them,  he  is  answerable;  so  is  the  sorter  in  the 
business  of  his  department ;  so  is  the  postmaster  for  any  fault  of 
his  own  {g).  But  he  is  not  like  a  common  carrier,  liable  for  all 
negligence  or  misconduct  of  his  inferior  officers  in  their  several 
departments  (g).  A  collector  of  customs  is,  in  like  manner, 
responsible  in  damages  to  all  who  sustain  a  direct  and  immediate 
injury  from  a  neglect  by  him  to  execute  the  duties  of  his  office, 
as  for  refusing  to  sign  a  bill  of  entry  which  it  was  his  duty  to  sign, 
or  to  make  an  order  which  it  was  his  duty  to  make  Qi).  But  a 
surveyor  of  highways  is  not  liable  to  an  action  by  reason  of  his 
omission  to  repair  the  highways,  as  he  is  iu  fact  only  the 
servant  of  the  parish,  upon  the  inhabitants  of  which  the  duty  of 
keeping  the  highways  in  repair  really  rests  {i),  a  duty  to  be 
enforced  by  indictment  and  not  by  action  Qc). 

There  is  no  duty  upon  a  member  of  parliament  to  present  a 
petition  to  parliament  at  the  request  of  a  constituent ;  a  member 

(e)  Henly  v.  Lyme  (.Mayor),  supra ;  (0  Young  v.  Davis,  7  H.  &  N.  760 ; 

Ferauson  v.  Kinnoul  (Earl),  9  01.  &  F.  31  L.  J.  Ex.  250 ;  affirmed  iu  Exch.  Oh. 

25i:  2H.  &0.  197;  5&6Wm.4,o.  50,ss.  20, 

( /)  Bowning  v.  Goodchild,  2  W.  Bl.  41.    Powers  and  duties  of  surveyors  are 

906 ;  Smith  v.  Pousdich,  1  Cowp.  182.  vested  in  urban  authorities  by  the  Public 

(g)  Whitfield  v.  Le  Desjpencer  (Lord),  Health  Act,  1875  (38  &  39  Viet.  c.  55), 

2  Cowp  754  at  p.  765.  s.  144,  and  in  Eural  District  Councils  by 

(70  Barry  v.  Arnaud,  10  Ad.  &  E.  the  Local  Government  Act,  1894  (56  & 

646;  9  L.  J.  Q.  B.  226.    See  39  &  40  57  Vict.  c.  73),  s.  25  (1). 

Viot.  c.  36,  s.  56,  and  56  &  57  Vict.  c.  61,  (ft)  Bussell  v.  Men  of  Devon,  2  T.  R. 

as  to  notice  of  action.  667. 

c  2 
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is  not  liable  for  refusing   to  do  so,  and  the  constituent  cannot 
render  the  refusal  actionable  by  alleging  that  it  was  malicious  [l). 
Statutory  rights  and  duties. — In  addition  to  those  rights  and 
duties  which  exist  at  common  law,  there  are  many  rights  with 
their  corresponding  duties  which  are  created  by  statute.     Some- 
times these  duties  are  annexed  to  public  offices  newly  created, 
sometimes  they  are   substituted  for  duties    previously  existing 
at  common  law,  and  sometimes  they  are  imposed  in  exchange 
for  benefits  conferred  by  statute.     A  person  who  accepts  some 
statutory  benefit  to  which  a  burthen  is  attached,  cannot  take 
the  benefit  and  reject  the  burthen.     So  where  the  Grown,  for 
the  benefit  of  the  public,  hag  made  a  grant  of  any  property, 
benefit,  right,  or  privilege,  imposing  at  the  same  time  certain 
public  duties  or  obligations,  and  the  grant  has  been  accepted, 
the  public  may  enforce  the  performance  of  the  duty  by  indict- 
ment, and  individuals,  who   have   been  peculiarly  injured,  by 
action  (m).     Thus,  every  person  who  accepts  a  grant  of  land  from 
the  Crown,  accompanied  by  a  direction  to  repair  and  maintain 
certain  buildings,  sea-walls,  and  sluices,  for  the  benefit  of  the 
public,  takes  the  land  subject  to  the  servitude  imposed  thereon  ; 
and,  if  any  private  individual  sustains  a  private  injury  from  the 
non-repair  of  the  sea-walls,  &c.,  he  is  entitled  to  an  action  against 
the  grantee  or  his  assigns,  who  have  failed  to  fulfil  the  duty 
imposed  upon   him  or  them   (n).     When  statutory  powers  and 
authorities  are  granted  by  permissive  words,  they  are  permissive 
only  so  long  as  the  benefits  they  confer  are  not  taken  under 
them ;   for,  as  soon  as  the  grantee  takes  the  advantage  of  the 
statute,  and  acts  on  its  powers,  he  takes  all  the  burdens  attached 
by  the  Act  to  the  benetits,  and  is  liable  to  an  action  at  the  suit 
of  any  person  who  has  sustained  special  damage  by  the  non- 
performance of  the  statutory  duty  (o).    Where  a  statute  prohibits 
the  doing  of  a  particular  act  affecting  the  public,  no  person  has 
a  right  of  action  against  another  merely  because  he  has  done  the 
prohibited  act.     The  plaintiff  must  prove  some  special  damage, 
some  peculiar  injury,  beyond  that  which  he  may  be  supposed  to 
sustain  in  common  with  the  rest  of  the  King's  subjects  by  an 
infringement  of  the  law  (p). 

Infringement  of  rights — Continuing  injuries. — An  injury  may 
be  of  a  cantinuing  nature,  that  is  to  say,  it  may  be  such  that  the 

(0  Chaffers  v.  Goldmid,  [1894]  1  Q.  p.  226. 

B.  186;  63  L.  J.  Q..B.  59.  (o)  Niclwlt  v.  AUen,  1  B.  &  S.  934; 

(m)  Lyme  Megis  (Mayor)  v.  Henley,  31  L.  J.  Q.  B.  283 ;  affirming  1  B.  &  9. 

1  Bing.  N.  0.  222 ;  2  01.  &  F.  331 ;  8  916;  31  L.  J.  Q.  B.  43. 

Bligh.  (N.  S.)  690.  (p)  Chamberlaine  v.  Cheater  and  Bir- 

(»)  Henty  v.  Lyme  (Mayor),  5  Biug,  kenhead  Railway,  1  Exch.  870,  87G;  18 

p.  107  et  Kiq  ;  0  L.  J.  (0.  S.)  C.  P.  at  L.  J.  Fx.  494,  496. 
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damage  arising  therefrom  is  continuing,  as  where  a  building  has 
been  wrongfully  erected  on  the  plaintiff's  land,  where  the  damage 
continues  as  long  as  the  building  remains  ;  or  the  injury  may  bo 
one  in  which  the  damages,  when  they  accrue,  accrue  once  for  all, 
as  in  the  case  of  an  assault.  A  continuing  obstruction  to  a  watei' 
course  and  flow  of  water  is  a  continuing  injury  {q). 

Fraud  or  deceit. — So  far  torts  have  been  classified  with  refer- 
ence to  a  right  of  the  plaintiff  which  has  been  inf  i-inged  and  a  duty 
on  the  defendant  which  has  been  broken  or  disregarded.  But  that 
classification  is  not  exhaustive.  There  remain  to  be  considered 
certain  torts  which  cannot  be  said  to  be  infringements  of  legal 
rights  or  breaches  of  legal  duties,  the  rights  infringed  or  duties 
violated  being  rather  moral  than  legal.  The  most  important  of 
these  torts  is  Fraud  or  Deceit  (r).  Fraud  and  falsehood  are 
wrongful  in  the  eye  of  the  law  to  this  extent,  that  if  damage 
results  therefrom  a  cause  of  action  arises.  An  action  cannot  be 
supported  for  telling  a  bare  naked  lie,  where  no  loss  or  damage  is 
caused  by  the  lie,  but  if  it  be  attended  with  damage  it  then  be- 
comes the  subject  of  an  action  (s).  Where  a  man  makes  a  state- 
ment false  to  his  knowledge  {t),  intending  another  to  act  upon  it, 
who  does  act  upon  it  to  his  damage,  an  action  of  fraud  or  deceit 
lies  at  the  suit  of  him  who  is  damaged  against  him  who  made 
the  false  statement  (m).  An  action  of  fraud  will  also  lie  in  cer- 
tain cases  at  the  suit  of  one  who  is  damaged  by  a  false  statement 
made,  with  the  knowledge  that  it  is  false,  by  another  to  a  third 
person,  which  is  intended  to  be  and  is  acted  upon  by  him  to  the 
plaintiff's  damage.  Thus  if  the  plaintiff  and  defendant  are 
rival  traders  and  the  defendant  by  falsely  representing  his  goods 
to  be  the  goods  of  the  plaintiff  induces  customers  of  the  plaintiff 
to  purchase  them  as  being  the  plaintiff's  goods,  the  defendant  is 
liable  to  the  plaintiff  in  an  action  of  deceit  (x). 

Malice. — Lastly  there  remains  a  large  class  of  acts  which  are 
wrongful  because  they  are  ""malicious,"  a  word  which  has  a 
highly  technical  meaning.  Where  damage  is  intentionally  done 
to  a  man  by  an  act  or  by  means  (not  amounting  to  a  trespass 
upon  him)  which  cannot  be  legally  justified,  it  is  said  to  be  done 

(g)  Whitehome  v.  Felloweg,  10  0.  B.  hia  actual  knowledge  was  immaterial. 

N.  S.  765 ;  30  L.  J.  0.  P.  305.     See  post.  Now,  if  the  plaintiff  cannot  establish  the 

p_  496.  knowledge  of  the  defendant,  he  must 

(j-)  Post,  p.  822.  hare  recourse  to  an  action  for  breach  of 

(s)  Fer  Kenyan,  C.J. ,  in  Pashyy.  Free-  warranty,  which  is  now  considered  an 

mm,  3  T.  E.  65;   Bailey  v.  Merrell,  3  .  action  of  contract,  though  it  was  formerly 

Bulstr.  95,  Oroke,  J.  an  action  on  the  case  for  deceit. 

(0  Since  the  case  of  Berry  v.  Peek,  1  i  (a)  Gerhard  v.  Bates,  2  E.  &  B.  476  ; 

App.  Cas.  337;  58  L.  J.  Oh.  864,  tho  22  L.  J.  Q.  B.  364. 

knowledge  of  tbe  defendant  is  essen-  (x)  BeMawayy.Banliam(l^QS),A.(j. 

tial  to  the  action  of  fraud  or  deceit.  199;  65  L.  J.  Q.  B.  381.     Of.  Knott  y. 

Formerly,  if  it  was  his  duty  to  know  Morgan,  2  IJeon  213. 
whether  his  statement  was  trup  or  false, 
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maliciously.  The  act  itself  which  immediately  causes  the 
damage  may  be  unjustifiable,  as  where  one  person  damages 
another  by  speaking  false  words  which  cannot  be  justified  (y)  ; 
tlms  where  the  defendant  by  way  of  a  practical  joke  made  a  false 
statement  to  the  plaintiff  causing  a  violent  shock  and  consequent 
injury,  it  was  held  that  an  action  lay  {z).  Or  the  act  may  be 
justifiable;  still,  if  the  means  whereby  it  is  effected  are  unjustifi- 
able a  malicious  wrong  is  done.  It  is  wrongful  to  procure  a 
breach  of  a  contract  without  justification ;  a  solicitor  who  pro- 
cures his  client  to  break  a  disadvantageous  contract  has,  it  is 
conceived,  a  justification;  his  justification,  however,  would  not 
warrant  him  in  beating  or  imprisoning  his  client,  and  if  he  were 
to  procure  the  breach  of  contract  by  those  means  he  would,  it 
is  suggested,  be  guilty  of  a  malicious  wrong.  So  if  one  man 
intentionally  causes  damage  to  another  by  threatening  a  third 
person  with  violence,  he  is  liable  to  the  person  so  damaged ;  the 
threats  do  not  jper  se  give  a  cause  of  action  to  the  person  damaged, 
being  uttered  against  a  third  person,  but  they  cannot  be  justified 
and  are  in  legal  language  "malicious,"  and  for  damage  caused  by 
means  of  them  an  action  lies  (a).  So  a  schoolmaster  has  a  right 
of  action  against  one  who  frightens  children  from  attending  his 
school ;  and  so  has  the  owner  of  a  market  against  one  who  beats 
his  servant  and  prevents  him  collecting  the  tolls,  or  obstructs 
a  customer  on  his  way  to  the  market  and  prevents  him  from 
selling  goods  and  the  market  owner  from  earning  the  dues  (b). 

The  damage  to  the  plaintiff  must  be  intentional,  i.e.,  actually 
intended  in  fact  or  caused  with  knowledge  of  the  plaintiff's 
susceptibility  to  damage,  so  that  an  intention  to  injure  him  will 
be  inferred.  "  Intentionally  to  do  that  which  is  calculated  in  the 
ordinal  y  course  of  events  to  damage,  and  which  does  in  fact 
damage,  another  in  that  other  person's  property  or  trade  is 
actionable  if  done  without  just  cause  or  excuse.  Such  intentional 
action  when  done  without  just  cause  or  excuse  is  what  the  law 
calls  a  malicious  wrong  "  (e).  "  Malice,"  says  Bayley,  J.,  "  in 
common  acceptation  means  ill  will  against  a  person,  but  in  its 

(y)    Level's    Gate,    Cro.    Eliz.    289 ;  Garret  v.  Taylor,  Cro.  Jao.  567. 

Sheperd  v.  Walceman,  1  Sid.  79 ;  Biding  (6)    Keeble  v.  Hiekeringill,   11   East 

V.  Smith,  1  Ex.  D.  91 ;  45  L.  J.  Ex.  281 ;  574  n.    See  also  Mogul  Steamihip  Co. 

Western  Counties  Manure  Co.  v.  Lawes  v.   McGregor,  23  Q.  B.  D.  at  p.   614; 

Chemical  Manure  Co.,!!.  B.  9  Ex.  218;  58  L.  J.  Q.  B,  at  p.  480,  per  Boweri, 

43  L.  J.  Ex.  171,  distinguiehing  Young  L.J. ;  Allen  v.  Flood  (1898),  A.  C.  at  p. 

V.  Macrae,  3  B.  &  S.  264,  269 ;  32  L.  J.  74,  per  Lord  Halabury ;  at  p.  104,  per 

Q.  B.   6,   8;    White    v.   Mellin,  [1895]  Lord  Walson;    at    p.    135,   per    Lord 

A.  0.  154;  64  L.  J.  Oh.  308.    See  also  Herschell;  67  L.  J.  Q.  B.  at  pp.  159, 

pott,  p.  193.  174,  190. 

(z)  Wilkinton   v.   Dovmton,  [1897]  2  Cc)  Per  Jiownn,  li.J .,  Mogul  Steamthip 

Q.  B.  57;  66  L.  J.  Q.  B.  493.  Co.  v.  McGregor,  23  Q.  B.  D.  698  at  p. 

(a)  1  Bol.  Abr.  108  pi.  21 ;  Tarleton  613  ;  58  L.  J.  Q.  B.  465  at  p.  479. 
V.    McGawley,    1    Peabe   N.    P.   270; 
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legal  sense  it  means  a  wrongful  act,  done  intentionally,  without 
just  cause  or  excuse  "  (d).  This  definition  is  open  to  objection 
in  that  it  speaks  of  a  wrongful  act  done  without  just  cause  or 
excuse  and  so  suggests  that  there  may  be  a  just  cause  or  excuse 
for  a  wrongful  act,  a  contradiction  in  terms  which  may  be  a 
source  of  fallacy  (e)  ;  but  the  definition  has  the  merit  of  eliminat- 
ing the  motive  of  the  actor,  except  in  the  limited  number  of  cases 
in  which  the  law  only  justifies  the  act  when  done  from  a  good 
motive.  In  ancient  books  of  precedents  in  pleading  the  word 
"  maliciously  "  was  commonly  used  in  declarations  in  actions  on 
the  case  of  slander ;  for  bringing  groundless  actions ;  for  interrupt- 
ing a  right  of  light,  or  obstructing  a  watercourse,  or  a  right  of 
w-ay,  or  for  any  other  nuisance ;  for  enclosing  a  common ;  for 
disturbing  a  pew;  for  breach  of  a  duty  to  repair  fences;  for 
interfering  with  a  tradesman  in  the  exercise  of  his  trade,  or  with 
the  owner  of  an  ancient  mill  or  a  manor  by  threatening  tenants 
at  will  of  the  manor  if  they  continued  to  render  suit  to  the  mill. 
It  was  also  used  in  actions  of  assumpsit  against  a  vendor  for 
delivering  worthless  goods ;  against  an  innkeeper  for  refusing  to 
accommodate  a  guest,  or  a  common  carrier  for  not  delivering 
articles  entrusted  to  him  for  delivery ;  against  a  debtor  for  with- 
holding a  disputed  debt.  It  is  usually  found  in  connection  with 
such  phrases  as  "contriving  to  injure"  or  "contriving  to 
defraud  "  the  plaintiff  (/).  In  the  case  of  maliciously  bringing 
an  action  the  words  "without  any  cause"  appeared  in  the  declara- 
tion ;  but  as  a  rule  those  words  did  not  appear  unless  a  just  cause 
suggested  itself  as  an  obvious  defence,  and  a  good  cause  of  action 
was  stated  without  alleging  the  absence  of  just  cause.  It  was  for 
tlie  defendant,  if  he  did  not  deny  the  acts  alleged  in  toio,  to 
establish  that  he  had  just  cause  or  excuse  for  what  he  had  done. 
He  could  not  establish  this,  except  in  a  few  cases,  by  merely 
showing  that  his  motive  was  good ;  he  could  only  repel  the 
allegation  of  malice  by  showing  a  right  at  law  to  do  the  acts 
complained  of.  Thus  the  term  "maliciously"  came  to  mean 
"without  just  cause  or  excuse,"  or  "  without  legal  justification." 
Accordingly  in  actions  for  malicious  torts  the  justification  of  the 
defendant  becomes  all-important.  It  is  impossible  to  give  an 
exhaustive  account  of  the  various  circumstances  which  will 
justify  the  defendant  in  all  the  possible  cases  in  which  the 

(d)  Bromage  v.  Prosser,  4  B.  &  0.  247      p.  739 ;  71 L.  J.  K.  B.  994,  999. 

at  p.  255 ;  3,  L.  J.  (O.  R.)  K.  B.  203  at  (/)   In  early  times  there  seems  to 

p.  206 ;   Capital  and  Counties  Banh  v.  have  been  little,  if  any,  difference  in 

nenty,  7  App.  Cas.  741  at  p.  772 ;    52  meaning  between  the  words   "  fraudu- 

L.  J.   Q.  B.  232  at  p.   249,  per  Lord  lently"  and    "maliciously."    Harman 

Blackburn.  v.  Fishdr,  Lofft,  472_at  p.  476,  arguendo. 

(e)  Bead  v.  Friendly  Society  of  Opera-  Fraud  aad  malice  seem  to  share  the 
live  Stone  Masons  (1902),  2  K.  B.  732  at  ground  covered  by  dolus  in  Eoman  law. 
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plaintiff  complains  of  a  wrong  done.  All  that  can  be  done  is  to 
state  the  general  principle  and  give  a  few  examples.  The  general 
rule  is  that  the  defendant  is  justified  by  any  right  in  him  to  do 
the  act  complained  of  which  is  equal  or  superior  to  the  right  for 
breach  of  which  the  plaintiff  claims  {g).  If  the  defendant  confines 
himself  within  the  limits  of  the  authority  which  the  law  gives  him, 
he  is  justified;  if  he  transgresses  those  limits  he  fails  to  establisli 
any  justification  and  becomes  either  a  trespasser  ah  initio  (h) 
where  the  act  without  the  justification  would  be  a  trespass,  or  the 
author  of  a  malicious  or  otherwise  wrongful  act  where  the  act 
without  the  justification  would  give  ground  for  an  action  on  the 
case. 

Motive  immaterial  where  right  absolute, — Wherever  the  autho- 
rity conferred  by  the  law  is  an  absolute  authority  to  do  an  act 
irrespective  of  the  frame  of  mind  in  which  it  is  exercised,  it  is  a 
mere  truism  to  say  that  the  motive  with  which  the  authority  is 
exercised  is  immaterial.  In  these  cases  it  is  true  to  say  that 
"  Courts  of  justice  have  no  concern  with  the  motives  of  parties 
who  assert  a  legal  right ''  (i).  There  are  many  absolute  autho- 
rities of  this  description.  For  example,  the  law  gives  the  land- 
lord the  right  to  distrain  when  his  tenant's  rent  is  in  arrear,  and 
does  not  inquire  into  the  motive  with  which  he  distrains  (k) ;  and 
even  if  he  distrains  for  more  than  is  due,  yet  this  is  not  action- 
able (I)  if  there  be  rent  in  arrear,  for  the  landlord  is  not  bound 
to  inform  the  tenant  of  the  amount  in  arrear  (m).  And  so  where 
the  defendant  seized  three  cows  of  the  plaintiff  admittedly  in 
order  to  compel  payment  of  a  debt  and  costs  and  justified  under 
a  right  to  seize  chattels  of  the  plaintiff  to  compel  appearance  in 
the  County  Court;  and  the  judge  at  the  trial  left  it  to  the  jury 
to  say  whether  the  defendant  entered  for  the  mere  purpose  of 
compelling  an  appearance,  or  for  the  purpose  of  compelling  pay- 
ment of  the  debt  and  costs ;  this  was  held  to  be  a  misdirection, 
Lord  Kenyon  saying,  "  I  never  understood  that  a  man  was  obliged 
to  justify  a  distress  for  the  cause  which  he  happened  to  assign  at 
the  time  it  was  made.  If  he  can  show  that  he  had  a  legal  justifi- 
cation for  what  he  did  that  is  sufficient.  A  man  may  distrain 
for  rent  and  avow  for  heriot  service  "  (n).     If  a  man  has  a  legal 

(3)  See  Bead  v.  Friendly  Soeiely  of  (i)   Wilbran,  Sz   parte,   5    Madd.    1, 

Stone  Masone,  [1902]  2  K.   B.   88,  96;  approved  in  King  v.  Henderion  (1898), 

71  L.  J.  K.  B.  634,  638,  per  Darling,  J.,  A.  0.  720  ;  67  L.  J.  C.  P.  184. 

approved  in  Olamorgan  Coal  Co.  v.  South  (le)  Stevenson  v.  Newnham,  13  C.  B. 

Wales  Miners  Federation  (1903),  2  K.  B.  285 ;  22  L.  J.  0.  P.  110. 

.^15  at  p.  570 ;   72  L.  J.  K.  B.  893  at  (0  Unless  tlie  distress  be  oxoessivo. 

p.  903,  per  Vaughan  Williams,  L.J. ;  See  post,  p.  344. 

aflSrmed  in  H.  L.  sub.  rum.  South  Wales  (m)  Tonered  v.   Leyland,   16   Q.   B. 

Miners  Federation  v.   Olamorgan  Coal  669 ;  20  L.  J.  Q.  B.  316. 

Co.  (1905),  A.  C.  239  ;  74  L.  J.  K.  B.  525.  (n)  Growther  v.  Hamtboitom,  7  T    E 

Qi)  8  Co.  Bep.   146  a.    1  Sm.  L.  C,  G54  at  p.  657, 

(Uth  Ed.),  p.  133.  *^ 
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aad  also  an  illegal  warrant  and  seizes  goods  by  virtue  of  the  illegal 
warrant  yet  he  may  justify  by  virtue  of  the  legal  one ;  for  it  is 
not  what  he  declares  but  the  authority  which  he  has  is  his  justifi- 
cation (o).  Similarl)^  the  right  of  a  judgment  creditor  to  levy 
execution  is  quite  independent  of  the  motive  which  prompts  him 
to  exercise  it  (p).  To  render  him  liable  some  definite  act  outside 
his  authority  must  be  proved ;  if  it  is  shown,  for  instance,  that 
goods  seized  under  a  writ  of  fi.  fa.  are  dealt  with  in  a  manner 
different  from  that  required  by  the  writ,  the  person  at  whose  suit 
the  writ  was  issued  will  be  a  trespasser  ab  initio  (p).  In  advising 
the  House  of  Lords  in  the  case  of  Lucas  v.  Nockells  (q)  Parke,  J., 
said,  "  I  take  it  to  be  perfectly  clear  and  settled  law,  that  if  a 
man  has  a  legal  authority  by  writs  or  otherwise  to  do  all  that  he 
does,  it  is  quite  immaterial  whether  he  intends  to  use  that  autho- 
rity or  not ;  or  even  declares  that  he  does  not  intend  to  use  it. 
If  he  is  authorized  by  a  writ,  or  in  any  way,  to  do  a  particular 
thing,  and  he  does  it  in  the  manner  in  which  he  is  authorized,  he 
does  it  by  authority  of  the  writ,  or,  which  is  the  same  thing, 
'  under  and  by  virtue  or  by  force  of '  the  writ."  Groenvelt  v. 
Burwell  (r)  and  Growther  v.  Bamsbqttom  (s)  "  clearly  establish  the 
general  proposition,  that  if  a  man  is  authorized  to  do  an  act 
which  he  does,  he  is  justified  in  doing  it,  whatever  his  object  or 
intention  may  be  at  the  time  he  does  it ;  and,  therefore,  where  a 
sheriff  has  a  writ  authorizing  the  seizure  of  certain  goods,  and  he 
seizes  those  goods,  he  has  a  right  to  say,  in  point  of  law,  that  he 
seized  under  the  writ.  ...  If,  indeed,  the  authority  of  the  writ 
be  not  pursued,  but  some  act  be  done  by  the  party  who  has  it, 
inconsistent  with  its  authority  and  an  abuse  of  it,  then  the  law 
adjudges  by  the  subsequent  act  quo  animo  the  party  did  the  thing 
complained. of,  and  the  defendant  will  derive  no  justification  from 
the  authority  which  he  had — Six  Carpenters'  Case  (t)."  A  creditor 
after  an  act  of  bankruptcy  has  been  committed  is  entitled  to  file 
a  bankruptcy  petition,  and  his  motive  in  so  doing  will  not  be 
inquired  into  (u).  A  householder  has  a  right  to  remove  from  his 
house  anybody  who  is  creating  a  disturbance  there,  even  though 
his  motive  for  removing  the  disorderly  person  is  not  for  the  sake 
of  peace  and  quiet  but  in  pursuance  of  an  old  grudge  (x).  He  is 
not  liable  unless  he  uses  more  force  than  is  reasonably  necessary 
to  remove  the  disorderly  person.     "  I  should  have  thought,"  said 

(o)  Grenville  v.  College  of  Physicians,  (r)  1  Ld.  Raym.  454. 

12  Mod.  386.     Secus,  if  he  arrests  a  (s)  7  T.  E.  654. 

person,  Hooper  v.  Lane,  6  H,  L.  0.  443  ;  («)  8  Co.  Eep.   146a ;   1    Sm.  L.  C. 

27  L.  J.  Q.  B.  75,  post,  p.  976.  (11th  ed.),  p.  132. 

(p)  Lucas  V.  Nockells,  4  Bing.   729,  («)  King  v.  Henderson  (1898),  A.  C. 

10  Bing.  157;  Bristol  Poor  (^Governors)  v.  720 ;  67  L.  J.  P.  0.  134. 

Wait,  1  Ad.  &  B.  264 ;  3  L.  J.  M.  C.  71.  (k)  Oalees  v.  Wood.  2  M.  &  W,  791 ;  6 

(j)  10  Bing.  at  p.  171,  et  leq.  U  J.  Ex.  200, 
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Parke,  B.,  "  that  if  the  defendant  had  a  justifiable  cause  for  turn- 
ing the  party  out  the  motive  was  wholly  immaterial," 

So  the  right  to  put  in  suit  a  legal  cause  of  action  is  an  abso- 
lute right,  and  the  motive  with  which  the  action  is  brought  will 
not  be  inquired  into.  Where  a  person  took  an  assignment  of 
the  debts  due  to  several  creditors  with  a  view  to  making  the 
debtor  a  bankrupt  and  so  making  him  ineligible  to  serve  on  a 
board  of  directors  of  a  company,  it  was  held  that  an  action  to 
recover  the  debts  assigned  was  justified  (y). 

Motive  immaterial — Selling  goods  of  a  manufacturer  at  an 
undervalue. — So  a  man  has  a  right  to  sell  at  what  price  he 
pleases  goods  manufactured  by  another,  and  the  latter  has  no 
cause  of  action  though  he  suffers  damage  by  reason  of  his  goods 
being  offered  for  sale  at  a  very  low  figure.  The  motive  of  the 
vendor  in  so  selling  cannot  be  inquired  into  (z). 

Motive  immaterial — Natural  user  of  land. — Another  right 
which  the  law  confers  absolutely  is  the  right  of  a  landowner  to 
put  his  land  to  natural  uses  provided  he  commits  no  legal  wrong 
to  his  neighbour.  He  may  sink  a  pit  in  his  own  land  though  by 
so  doing  he  diverts  from  his ,  neighbour's  land  water  percolating 
through  the  soil  in  undefined  channels,  to  which,  his  neighbour 
has  by  law  no  legal  right  (a).  And  a  landowner  may  do  this 
whatever  his  motive  may  be,  whether  lond  fide  to  improve  his 
own  land,  or  with  a  sinister  object  of  diverting  the  water  from 
his  neighbour's  land.  This  has  been  finally  decided  in  the 
House  of  Lords,  and  to  hold  otherwise  would  be  to  restrict  the 
uses  of  property  unwarrantably  (6). 

Motive  immaterial — Defamatory  hut  true  statements. — Again, 
apart  from  the  criminal  law  a  man  has  an  absolute  right  to 
publish  defamatory  statements  of  his  neighbour,  provided  the 
statements  are  true  in  substance  and  in  fact,  and  the  motive  with 
which  he  publishes  them  is  quite  immaterial.  There  is  no  action 
for  libel  or  slander  unless  the  statements  written  or  spoken  are 
false  (c).  In  the  foregoing  and,  it  may  be,  other  cases,  in  which 
the  law,  upon  the  ground  of  expediency,  gives  the  defendant  full 
authority  to  do  the  act  complained  of  without  inquiry  into  his 
motives,  it  is  true  to  say  that  "  an  act  which  does  not  amount  to 
a  legal  injury  cannot  be  actionable  because  it  is  done  with  a  bad 
intent "  (^),  This  principle  formed  the  basis  of  the  decision  of 
the  House  of  Lords  in  a  case  where  the  delegate  of  a  trade  union 

iy)  Fitzroy  v.  Cave,  [1905]  2  K.  B.  (1895),  A.  0.  587;  64  L.  J.  Ch.  759. 

361 ;  7i  L.  J.  K.  B.  829.  (c)  Bromage  v.  Frosier,  4  B.  &  0.  247, 

(«)  Ajello  V.  Worsley,  [1898]  1  Ch.  274  ;  257 ;  3  L.  J.  (O.  S.)  K.  B.  203,  207. 

67  L.  J.  Ch.  172.  (d)  Per  Parke,  B.,  Stevenson  v.  Newn- 

(a)  Chaserr.ore  v.  Sicharde,  7  H.  L.  C.  ham,  13  C.  B.  285,  297;  22  L.  J   C   P 

349 ;  29  L.  J.  Ex.  81.  110,  113. 
1   (6)  Bradford    Corporalion  v.  Pivlchs 


SECT.  I.]  THE  WRONGFUL   ACT.  27 

of  workmen  informed  au  employer  that  unless  he  dismissed  two 
of  his  workmen  the  remainder  would  leave  the  works  on  strike, 
in  consequence  of  which  communication  the  two  workmen  were 
dismissed  ;  it  being  held  that,  as  the  delegate  in  making  the 
communication  had  done  no  more  than  the  law  allowed  him,  the 
motive  with  which  he  made  it  was  immaterial,  and  that  conse- 
quently no  action  would  lie  against  him  at  the  suit  of  the  two 
workmen  who  had  been  dismissed  (e). 

Motive  material. — But  there  are  acts  which  the  law  only 
allows  conditionally  upon  their  being  done  lond  fide  and  without 
malice  in  the  popular  sense.  In  these  cases,  if  the  defendant 
fails  to  establish  his  bona  fides  he  fails  to  establish  any  justifica- 
tion, and  leaves  the  plaintiff  with  a  cause  of  action.  For  example 
may  be  taken  the  case  of  a  returning  officer  refusing  to  receive 
a  good  vote ;  if  he  does  this  bond  fide  he  is  not  liable  to  an 
action,  but  if  he  does  it  mala  fide  he  is  (/) ;  and  in  such  a  case 
malice  may  be  proved  by  evidence  of  personal  hostility  and  spite 
or  of  any  other  corrupt  and  improper  motive  (g).  Thus,  if  a 
i'ree  burgess  having  a  right  at  law  to  give  his  vote  at  an  election 
of  a  burgess  to  serve  in  parliament,  is  maliciously  hindered  in 
the  exercise  of  his  right,  an  action  for  damages  is  maintainable 
against  the  disturber.  "  By  my  consent,"  said  Holt,  C.  J.,  "  if 
such  an  action  comes  to  be  tried  before  me,  I  will  direct  the 
jury  to  make  him  pay  well  for  it "  (h).  Any  person  has  a  right  to 
stand  for  a  place  in  parliament,  or  to  offer  himself  as  a  candidate 
for  a  vacant  office  ;  and,  if  an  election  takes  place,  and  it  becomes 
difficult  to  determine  who  has  the  majority, he  is  entitled  to  demand 
a  poll ;  and,  if  the  public  officer  who  ought  to  have  granted  the 
poll  maliciously  denies  it,  he  is  liable  to  an  action  for  substantial 
damages  (i).  In  order  to  maintain  the  action,  the  plaintiff  must 
show  that  the  refusal  was  founded  in  malice;  for,  if  the  re- 
turning officer  has  acted  "honestly  and  uprightly,  according 
to  the  best  of  his  judgment,  he  is  not  amenable  in  an  action 
for  damages "  (h).  In  the  celebrated  case  of  Ashbij  v.  White, 
where  an  action  was  brought  against  a  returning  officer  for 
maliciously  hindering  an  elector  in  the  enjoyment  of  his  electoral 
right,  by  refusing  to  receive  his  vote  at  an  election.  Lord  Holt 
observed, "  I  do  not  find  that  the  defendants  did  by  force  of  arms 
drive  the  plaintiff  away  from  the  election,  nor  by  menaces  deter 

(e)  Alkn  v.  Flood  (1898),  A.  C.  1 ;  67  L.  J.  Q.  B.  151. 

L.  .J.  Q.  B.  119.     See  Quinn  v.  Leathern  (h)  Holt,  O.J.,  Ashhy  v.  White,  2  Ld. 

(1901),  A.  0.  495  at  p.  508 ;  70  L.  J.  Eaym.  951,  958 ;  1  Sm.  L.  0.  255,  266 

F.  C.  76  at  p.  83,  per  Lord  Macnaghten.  (11th  ed.)- 

(_/)  AMy  V;  White,  2  Ld.  Eaym.  938 ;  (i)  Starling  v.  Turner,  2  Lev.  50. 

1  Sm.  L.  0.  (Uth  ed.)  240;  Herring  v.  (70  Abbott,  O.J.,  Cullen  v.  Morris,  2 

Finch,  2  Lev.  250.  Stark  at  p.  5S7. 

((7)  Tozer  v.  Child,  7  E.  &  B.  377 ;  26 
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him,  but  I  flad  they  did  maliciously  hinder  him ;  and  so  it  is 
charged  by  the  plaintiff  in  the  declaration,  and  so  found  by  the 
jury,  that  they  did  it  by  fraud  and  malice,  and  so  the  defendants 
are  offenders  within  the  very  words  of  the  Statute  of  West- 
minster I."  (I).  Upon  a  somewhat  similar  principle,  a  sheriff  who 
exacts  move  poundage  than  is  due  is  liable  to  a  penalty  under  the 
Sheriffs  Act,  1887  (m),  if  he  does  so  maliciously,  but  not  if  he 
does  so  under  a  honafide  mistake  {n).  Again,  "  it  is  not  a  wrong- 
ful act  for  any  person  who  honestly  believes  that  he  has  reason- 
able and  probable  cause,  though  he  has  it  not  in  fact,  to  put  the 
criminal  law  in  motion  against  another ;  but  if  to  the  absence  of 
such  reasonable  and  probable  cause  a  malicious  motive  operating 
upon  the  mind  of  such  prosecutor  is  added,  that  which  would 
have  been  a  rightful,  in  the  sense  of  a  justifiable,  act  if  done 
without  malice  becomes,  with  malice,  wrongful  and  actionable. 
...  Of  course  if,  when  he  instituted  criminal  proceedings,  the 
prosecutor  knew  he  had  no  reasonable  ground  for  the  steps  he 
was  taking,  the  definition  of  malice  given  by  Bayley,  J.,  in 
Bromage  v.  Prosser  (o),  would  distinctly  apply,  and  no  further 
proof  of  malice  would  be  required ;  but  if  he  really  believed  he 
had  such  reasonable  cause,  although  in  fact  he  had  it  not,  and 
was  actuated  not  by  such  belief  alone,  but  also  by  personal  spite 
or  a  desire  to  bring  about  the  imprisonment  of  or  other  harm  to 
the  accused,  or  to  accomplish  some  other  sinister  object  of  his 
own,  that  personal  enmity  or  sinister  motive  would  be  quite  suffi- 
cient to  establish  the  malice  required  by  law  to  complete  a  cause 
of  action — that  is  if  such  malice  was  found  as  a  fact  by  the 
jury"  (p).  So  also  under  certain  circumstances  a  person  has  a 
right  to  publish  a  libel  concerning  another  provided  the  publica- 
tion is  hond  fide  and  without  malice  ia  the  popular  sense.  The 
circumstances  must  constitute  what  is  called  a  privileged  occasion  ; 
one  kind  of  privileged  occasion  being  where  there  is  some  duty, 
legal  or  social,  upon  the  defendant  to  publish  the  defamatory 

(0   Per  Lord  Holt,  Ashby  v.    White,  129;  Page  v.  WipU,3  East  31  i.     With 

supra,  oiled  in  Tozer  v.  Child,  7  B.  &  B.  regard  to  actions  against  justices  of  the 

at  p.  381 ;  26  L.  J.  Q.  B.  at  p.  152.    As  peace,  see  11  &  12  Vict.  o.  44,  s.  1 ;  Taylor 

a  matter  of  fact  the  word  "  malice,"  or  v.  Neffield,  3  E.  &  B.  724 ;  23  L.  J.  M.  C. 

its  equivalent,  does  not  occur  in  the  169 ;  Itatt  v.  Parlcinson,  20  L.  J.  M.  0. 

original  statute,  though  it  does  in  Euff-  208  ;  Somerville  v.  Mirehouse,  1  B.  &  S. 

head's  translation.    See  further  Cooper  652;  Public  Authorities  Protection  Act, 

V.  Booth,  3  Bap.  135 ;  Scheibel  v.  Fairbain,  1893  (56  &  57  Vict.  c.  61). 

1  Bos.  &  P.  388  ;  Crozer  v.  Pilling,  4  B.  (m)  50  &  51  Vict,  c .  55. 

&  0.  26;   3  L.  J.  (0.  S.)  K.  B.  131;  (n)  ice  v.  Dajsj/ar,  [1892]  2  Q.  B.  337 ; 

Porter  v.  Weston,  5  Bing.  N.  C.  715 ;  8  61  L.  J.  Q.  B.  780 ;  Shoppee  v.  Nathan, 

L.  J.  0.  P.  349  ;  Lewis  v.  Morris,  2  Or.  &  [1892]  1  Q.  B.  245. 

M.  712;  4  L.  J.  Bx.  264;   Mitchell  v.  (o)  4  B.  &  C.  247;   3  L.  J.  (0.  S.) 

Jenkins,  5  B.  &  Ad.  588;  3  L.  J.  K.  B.  K.  B.  203.                         * 

35;    Spencer  v.   Jacob,  M.  &  M.  183;  (jj)    Per  Lord    Brampton,   Quinn  v. 

£faa;on  V.  C'asfe,  6  Ad.  &  E.  652 ;  6  L.  J.  Leathern,  .[IdOl^  A.   C.   at  p,  524  ;    70 

K.  B.  177 ;  Gibson  v.  Chaters,  2  Bos.  S(  P.  L.  J.  P.  C  at  p.  88, 
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statement.  For  example,  if  one  person  about  to  engage  a  servant 
write  to  a  former  master  for  a  character  of  the  servant,  the  former 
master  may,  provided  he  acts  bond  fide  and  without  malice  in  the 
popular  sense,  state  what  he  believes  to  be  the  servant's  character, 
even  though  the  statement  is  defamatory.  But  if  he  defames  the 
servant  out  of  spite  and  not  bond  fide  in  pursuance  of  the  social 
duty  he  is  liable  to  an  action  of  libel  or  slander  (q). 

Malicious  process. — If  a  man  has  a  valid  cause  of  action  he 
may  put  it  ia  suit,  no  matter  what  his  motive  may  be ;  and  so,  if 
there  is  reasonable  and  probable  cause  for  supposing  that  he  has 
a  valid  cause  of  action  though  he  has  it  not  in  fact.  But  if  he 
brings  an  action  without  reasonable  and  probable  cause  and  out 
of  spite  towards  the  defendant  or  other  sinister  motive,  of  which 
the  absence  of  reasonable  and  probable  cause  is  evidence,  then  the 
defendant  has  a  cause  of  action  to  recover  such  legal  damage  as 
he  may  have  sustained  (r).  Such  actions  are  rare  owing  to  the 
absence  of  legal  damage;  but  they  are  not  unheard,  of;  and  if 
the  process  leads  to  legal  damage,  e.g.  trespass  to  goods  even 
without  substantial  damage,  an  action  will  lie  (s).  There  is  a 
great  difference  in  this  respect  between  the  bringing  of  an  action 
and  indicting  maliciously  and  without  cause.  The  common  law 
in  order  to  hinder  malicious  and  frivolous  suits,  provided  that 
every  plaintiff  should  find  pledges,  which  were  amerced  if  the 
claim  was  false.  But  that  method  became  disused,  and  then 
to  supply  it  the  statutes  gave  costs  to  the  successful  defendants. 
But  there  was  no  amercement  upon  indictments,  and  the  party 
had  not  any  remedy  to  reimburse  himself  but  by  action.  In  an 
ordinary  civil  action  the  taxed  costs  of  a  successful  defendant 
usually  represent  the  measure  of  damage  to  which  he  has  been 
put ;  and  in  such  cases  he  can  recover  nothing  more ;  but  where 
he  can  prove  damage  beyond  this,  an  action  lies.  Thus  where  his 
reputation  or  trade  credit  is  affected  (t),  or  he  is  deprived  of 
the  use  of  his  property  (u),  an  action  lies.  In  order,  however,  to 
prove  a  want  of  reasonable  and  probable  cause,  the  proceedings 
must  be  set  aside  before  the  commencement  of  the  action  ;  for  the 
very  existence  of  a  commission  of  bankruptcy  has  been  held  to 
be  evidence  of  probable  cause  (x).  The  mere  fact,  however,  of  the 
proceedings  having  been  set  aside,  does  not  of  itself  establish  the 
fact  of  the  want  of  probable  cause  for  them ;  and  the  plaintiff 

(?)  Post,  p.  210.  &  B.  493 ;  24  L.  J.  Q.  B.  241. 

Or)  isavile  v.  Roberts,  1   Ld.   Eaym.  (u)  Bedway  v.   McAndrew,   h.  E.  9 

374 ;  1  Salk.  13 ;  12  Mod.  208.  Q.  B.  74. 

(8)  The  Walter  D.   Walleit  (1893),  P.  (a;)  Whilworth  v.  Ball,  2   B.  &  Ad. 

202 ;  62  L.  J.  P.  88.  695 ;   9  L.  J.  (O.  S.)  K.  B.  297  ;  Metro- 

(t)  Chapman  v.  Piehersgill,  2  Wils.  politan  Banlc  v.  Pooley,  10  App.   Caa. 

145;    Craig  v.  Ilasell,  4  Q.TJ.  481  ;   12  210;  54  L.  J.  Q.  B.  449. 
L.  J.  Q.  B.  181  ;  Farley  v.  Dunks,  4  E. 
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must  give  some  prima  facie  evidence  of  want  of  probable  cause,  in 
order  to  put  the  defendant  upon  proof  of  tbe  existence  of  probable 
cause  (y). 

Malicious  presentation  of  winding-up  petition. — An  action  for 
malicious  prosecution  will  lie  against  a  person  for  falsely  and 
maliciously,  and  without  reasonable  and  probable  cause,  presenting 
a  petition  to  wind  up  a  trading  company  under  tbe  Companies 
Acts,  1862  and  1867,  even  although  no  pecuniary  loss  or  special 
damage  to  the  company  can  be  proved,  as  the  presentation  of  the 
petition  is  calculated  to  injure  the  credit  of  the  company  {z). 

Maintenance  and  champerty. — If  one  person  from  motives 
which  the  law  does  not  approve  induces  and  assists  another,  who 
is  to  his  knowledge  insolvent  and  unable  to  pay  costs,  to  prose- 
cute an  action  without  reasonable  and  probable  cause  against  a 
third  person,  that  person,  if  he  gets  an  award  of  costs  in  his  favour 
and  cannot  recover  tliem  from  the  insolvent  plaintiff  in  the  action, 
may  recover  them  against  the  promoter  in  an  action  of  mainte- 
nance (a).  Maintenance,  which  was  originally  an  offence  at 
common  law  punishable  by  fine  and  imprisonment,  is  an  officious 
intermeddling  in  a  suit  that  no  way  belongs  to  one,  by  maintain- 
ing or  assisting  either  party  with  money  or  otherwise  to  prose- 
cute or  defend  it  (6).  But  the  motive  must  be  malicious  or  the 
action  does  not  lie.  A  man  may  maintain  the  suit  of  his  near 
kinsman,  servant,  or  poor  neighbour  out  of  charity  and  compas- 
sion, with  impunity  (c) ;  and  a  common  interest  in  the  matter  of 
the  suit  negatives  malice  (d).  The  costs  of  defending  the  suit 
which  has  been  improperly  maintained  may  be  recovered  in  the 
action  of  maintenance  (e). 

In  old  days,  before  choses  in  action  were  legally  assignable, 
the  Courts  regarded  with  great  suspicion  an  assignment  of  a  debt 
or  any  other  chose  in  action  made  merely  for  the  purpose  of  allow- 
ing the  assignee  to  sue  upon_it,  where  this  was  in  truth  only  a 

(y)  Hay  v.  Weakhy,  5  C.  &  P.  361 ;  Pooley,  10  App.  CaB.  210 ;  54  L.  J.  Q.  B. 

Cotton  V.  James,  1  B.  &  Ad.  128;  7  L.  J.  449. 

(O.  S.)  K.  B.  125 ;  Johnson  v.  Emerson,  L.  Q))  Blackst.  Com.,  Bk.  4,  p.  134. 

E.  6  Ex.  329;  40  L.  J.  Ex.  201 ;  Quartz  (e)  Blackst.  Com.,  ubi  sup.     Harris  v. 

mil  Gold  Mining  Co.  v.  Eyre,  infra.  Brueoe,  17  Q.  B.  D.  504;  55  L.  J.  Q.  B. 

(z)  Quartz  Eill  Gold  Mining  Co.  v.  423. 

Eyre,  11  Q.  B.  D.  674 ;    52  L.  J.  Q.  B.  (d)  Bradkmgh  v.  Niwdegate,  11  Q.  B. 

488;  TFt/aHv.PaZmej-(1899),2Q.  B.106;  D.  1 ;  52  L.  J.  Q.  B.  454.    Cf.  Breayy. 

68  L.  J.  Q.  B.  709.  Boyal  British  Nurses  Association  (1897), 

(a)  Williams,  J.,  in  Cotterell  v.  Jones,  2  Oh.  272 ;  66  L.  J.  Ch.  587. 

11  C.  B.  730 ;  21  L.  J.  0.  P.  2.     1  Eoll.  (e)  Alalaster  v.  Harness  (1895),  1  Q.  B. 

Abr.  Action  stjr  Case,  H.  pi.  1,  p.  101.  389 ;  64  L.  J.  Q.  B.  76.    A  solicitor  oan- 

Attwood  V.  Monger,  Styles  378 ;  Waterer  not  object  to  a  client's  applioatioB  for  the 

V.  Freeman,  Hob.  266 ;   Savile  v.  Edberts,  delivery  of  his  bill  of  costs  that  the 

I  Ld.  Kaym.  378 ;  12  Mod.  208  ;  1  Salk.  conduct  of  the  client  in  prosecuting  the 
13  ;  Pechell  v.   Watson,  8  M.  &  W.  691 ;  ligitatiou  was  illegal  on  the  ground  of 

II  L.  J.  Ex.  225 ;  Flight  v.  Leman,  4  Q.  maintenance  and  champerty :  Jacquessv. 
B.  883 ;  12  L.  J.  Q.  B.  353 ;  Bam  Coomar  Thomas  (1894),  1  Q.  B.  747 ;  63  L.  J.  Q. 
Coondoo  V.  CImnder  Canto  Moolcerjee,  2      B,  572. 

Ajip.   Cas.  186 ;   Metropolitan  Bank  v. 
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means  of  maintaining  the  assigaor  in  his  suit.  Bat  since  the 
Judicature  Act,  1873  (/),  the  motive  with  which  a  person  takes 
an  assignment  of  a  debt  will  not  be  inquired  into  (g). 

Champerty  is  a  species  of  maintenance  (h),  being  a  bargain 
between  the  promoter  and  the  insolvent  plaintiff  to  divide  the 
land  or  other  matter  sued  for  in  the  action  for  which  there  is  no 
reasonable  and  probable  cause.  Circumstances  which  would  afford 
a  defence  to  an  action  of  maintenance  are  also  available  in  an 
action  of  champerty.  In  order  to  render  an  agreement  to  assist 
in  the  recovery  of  property  void  on  the  ground  that  it  is  in  the 
nature  of  champerty,  it  is  not  necessary  that  it  should  amount 
strictly  to  champerty  as  a  punishable  offence  (i). 

Maliciously  issuing  execution. — No  man  can  be  sued  for  the 
exercise  of  his  legal  right  to  issue  execution  on  a  judgment, 
although  it  is  averred  that  he  acted  maliciously,  and  without 
reasonable  and  probable  cause  {j).  Nor  can  the  judgment  creditor 
be  rendered  responsible  in  damages  for  issuing  execution  for  more 
than  is  due  upon  the  judgment,  unless  some  actual  damage  can 
be  shown  to  have  been  sustained  by  the  plaintiff  therefrom.  "  But 
it  would  not  be  creditable  to  our  jurisprudence,"  observes  Lord 
Campbell,  "if  the  debtor  bad  no  remedy  by  action,  where  his 
goods  have  been  taken  in  execution  for  a  larger  sum  than  remained 
due  upon  the  judgment,  this  having  been  done  by  the  creditor 
maliciously  and  without  reasonable  and  probable  cause,  i.e.,  the 
creditor  well  knowing  that  the  sum  for  which  execution  is  sued  out 
is  excessive, and  his  motive  being  to  oppress  or  injure  the  debtor  "(/c). 
Whoever  makes  use  of  the  process  of  the  court  for  some  private 
purpose  of  his  own,  not  warranted  by  the  exigency  of  the  writ  or 
tlie  order  of  the  court,  is  amenable  to  an  action  for  damages  for 
an. abuse  of  the  process  of  the  court.  Thus,  where  the  defendant 
having  instituted  legal  proceedings  against  the  plaintiff,  and  caused 
a  writ  to  be  issued  against  him,  employed  the  officer  charged  with 
the  execution  of  the  process  to  do  a  specific  thing  which  he  was 
not  warranted  by  the  writ  to  do,  viz.,  to  use  it  as  a  means  of  com- 
pelling the  plaintiff  to  give  up  a  ship's  register,  it  was  held  that 
the  defendant  was  responsible  in  damages  to  the  plaintiff  for 
causing  him  to  be  arrested  and  detained  until  he  had  given  up 
the  register,  and  for  the  injury  he  had  sustained  in  being  deprived 

(/)  36  &  37  Vict.,  c.  66,  s.  25,  sub-a.  6.  5  D.  &  L.  371. 

(o)  Fitzroy  v.  Gave,  [1905]  2   K.  B.  Qi)  OhuraUll  v.  Sigjeri,  3  E.  &  B.  929, 

36i;  74  Li  J.  K.  B.  829.  938;    23  L.  J.  Q.  B.  308;   Jenings   v. 

(70    See    further    on    this-  subject,  Floi-ence,  2  0.  B.  N.  S.  467;  26  L.  J. 

Addison  on  Contracts  (10th  ed.),  pp.  74,  0.  P.  277  ;  Wentworth  v.  BuUen,  9  B.  & 

73  •  ^  ^'  i-i-       '  ^_  g^Q ;  9  L.  J.  (0.  S.)  K.  B.  33 ;  Saxon 

(i)  Bees  v.  De  Bermrdy  (1896),  2  Ch.  v.  Castle,  6  Ad.  &  E.  652;  6  L.  J.  K.  B. 

-437,-  65  L.  J.  Ch.  656.  177;  Craig  v.  Basell,  4  Q.  B.  499;    12 

0')  noret  V.  LewU,  17  L.  J.  Ex.  99 ;  L.  J.  Q.  B.  181. 
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of  the  register  which  he  had  given  up  to  obtain  his  release  from 
custody.  And,  when  the  complaint  is  that  the  process  of  the  law 
has  been  abused,  it  is  immaterial  whether  or  not  it  issued  for  a 
just  cause  of  action,  or  whether  the  suit  was  legally  terminated 
or  not  (Z). 

Conspiracy. — 'The  crime  of  conspiracy  is  complete  if  two,  or 
more  than  two,  should  agree  to  do  an  illegal  thing;  that  is,  to 
eEfect  something  in  itself  unlawful,  or  to  effect  by  unlawful  means 
something  which  in  itself  may  be  indifferent  or  even  lawful.  The 
gist  of  the  offence  of  conspiracy  is  the  bare  engagement  and 
association  to  break  the  law,  whether  any  act  be  done  in  pursuance 
thereof  by  the  conspirators  or  not  (m).  A  conspiracy  to  effect 
an  unlawful  purpose  or  to  effect  a  lawful  purpose  by  unlawful 
means  is,  by  the  common  law  of  England,  an  indictable  offence ; 
and  it  is  fit  that,  if  several  persons  deliberately  plot  mischief  to 
an  individual  or  to  the  State,  they  should  be  liable  to  pxinishment, 
although  Ihey  may  have  done  no  act  in  execution  of  their  scheme. 
Where  they  have  actually  done  what  they  intended  to  do,  it  may 
be  more  proper  to  prosecute  them  for  their  illegal  acts ;  but  in 
point  of  law  they  remain  liable  for  the  offence  of  entering  into 
the  conspiracy  (w). 

The  writ  of  conspiracy  and  the  action  on  the  case  in  the 
nature  of  a  conspiracy  lay  for  damage  done  to  the  plaintiff 
by  a  conspiracy.  The  writ  of  conspiracy  would  only  lie  against 
two  or  more  defendants,  and  it  was  necessary  to  allege  damage 
done  by  the  conspiracy  of  the  defendants — conspiratione  inter  eos 
Jiabitd,  The  action  in  tiie  nature  of  a  conspiracy  would  lie 
against  one  defendant.  In  either  case  it  was  necessary  to  allege 
that  the  act  done  causing  the  damage  was  done  falsely  and 
maliciously  (o).  Both  forms  of  action  were  originally  used 
almost  exclusively  as  the  remedy  for  malicious  prosecution,  and 
are  to  that  extent  superseded  at  the  present  day  by  the  action 
of  malicious  prosecution.  But  they  were  occasionally  used  as 
remedies  for  other  wrongs.  An  action  in  the  nature  of  con- 
spiracy lies  against  husband,  wife,  and  servants,  for  giving  money 
severally  to  an  apprentice  to  spoil  his  master's  goods  in  the 
making,  to  ruin  his  trade  (p).  If  a  man  brings  rude  persons 
into  a  vintner's  house  and  procures  them  and  the  mob  to  cry 
"  bawdy  house,"  by  which  the  mob  throw  stones  and  break  the 


(I)  Grainger  y.EillyiBiTtg.lii. 0.212;  Q.  B.  465   at  p.  481;  Beg.  v.  Parnell, 

7  L.  J.  C.  P.  85.  U  Cox  C.  0.  508. 

(m) Per  Tindsl,  C.J. ,0' Connelly. Beg.,  (n)  Per  Lord  Campbell,  O'Connell  r. 

n  CI.  &  F.  at  p.  233 ;  Mulcahy  v.  Beg.,  Beg.,  11  CI.  &  P.  at  p.  403. 

L.  E.  3  H.  L.  306  at  p.  317.    Per  Bowen,  (o)  Com.  Dig. :  Action  on  the  Case  of 

L.  J.,  Mogul  S'eamship  Go,  v.  McGregor,  Conspiracy. 

23   Q.  B.  D.  598  at  p.  616 ;   58  L.  J.  (p)  Bex  v.  Cope,  1  Stra.  144. 
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windows,  an  action  in  the  nature  of  conspiracy  lies  (q).  So  alsoi 
if  persons  conspire  together  to  procure  a  forgery  of  title-deeds, 
and  give  them  in  evidence  on  a  particular  trial,  and  any  person's 
land  is  thereby  lost,  all  the  parties  to  the  conspiracy  are  liable 
to  an  action  for  damages  (r).  But  though  the  combination  is 
the  gist  of  the  crime,  it  is  not  the  gist  of  the  action.  An  action 
will  not  lie  for  a  conspiracy  unless  something  has  been  done 
upon  it  and  the  party  damaged  (s).  If  the  damage  does  not 
flow  from  the  conspiracy  the  action  does  not  lie.  Where  the 
plaintififs  declaration  set  forth  that  the  defendant  and  another 
person  unlawfully  and  maliciously  conspired  together  to  procure 
possession  of  a  portion  of  the  plaintiff's  premises,  and  set  up 
thereon  a  secret  still  for  distilling  spirits ;  that  in  pursuance  of 
such  conspiracy  they  induced  the  plaintiff  to  let  to  them  a  portion 
of  the  premises,  by  representing  that  they  wanted  them  for  the 
purpose  of  carrying  on  the  business  of  ink  manufacturers ;  and 
that  having  thereby  got  possession  of  that  part  of  the  premises, 
they  set  up  thereon  certain  private  stills,  and  illegally  distilled 
spirits,  and  caused  it  to  appear  that  the  plaintiff  had  himself  set 
up  the  stills,  and  was  illegally  distilling  upon  his  premises,  and 
that  the  plaintiff  in  consequence  thereof  was  arrested,  convicted, 
fined,  and  imprisoned,  and  it  was  averred  that  the  plaintiff  was 
wholly  ignorant  of  the  stills  being  on  his  premises ;  it  was  held 
that  the  action  was  not  maintainable,  as  it  did  not  appear  that 
the  arrest,  conviction,  and  imprisonment  of  the  plaintiff  wera 
the  direct  result  of  the  wrongful  act  of  the  defendant  and  the 
other  person,  or  that  the  plaintiff  should  in  anywise  be  made 
responsible  for  the  illegal  acts  contemplated  by  them.  The 
defendant's  act  of  conspiring,  it  was  observed,  merely  enabled 
him  to  obtain  possession  of  part  of  the  plaintiff's  premises.  The 
only  ground  of  damage  was  the  plaintiff's  being  illegally  con- 
victed. And,  if  it  could  have  been  shown  that  the  conspiracy 
was  entered  into  for  the  purpose  of  procuring  a  conviction  of  the 
plaintiff  for  having  possession  of  a  secret  still,  or  for  unlawfully 
distilling,  the  only  remedy  wauld  have  been  an  action  for 
malicious  prosecution;  and  to  such  an  action  the  conviction  of 
the  plaintiff  would  be  an  answer,  for  it  must  be  assumed  that 
the  facts  relied  upon  by  him  were  brought  before  the  tribunal 
for  his  exculpation,  and  were  decided  against  him  (t). 

It  follows  from  what  has  been  said  that  a  conspiracy  to  do 
any  act  which  would  be  wrongful  if  done  by  an  individual  is  an 

(q)  Fortesoue,  211,  cited  Com.  Dig. :  (s)  Savile  v.  Roberts,  1  Ld.  Eaym.  374, 

Action  upon  the  Case  for  Conspiracy  (A.),  378. 

p.  340,  n.  (/).  (0  Sarher  v.  Lesiter,  7  C.  B.  N.  S. 

(j)  Fitzherbert,  N.  B.  116,  D.  175 ;  29  L.  J.  C.  P.  161. 
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illegal  conspiracy.  If  such  act  is  done  in  conspiracy  and  the 
plaintiff  is  damaged  he  has  a  cause  of  action.  But  there  are 
acts  which,  though  innocent  when  done  by  an  individual,  become 
actionable  if  done  in  combination,  for  the  practical  reason  that 
a  combination  may  make  oppressive  or  dangerous  that  which,  if 
it  proceeded  from  a  single  individual,  would  give  no  cause  for 
alarm.  A  conspiracy  to  do  an  act  of  this  nature  in  combination 
is  a  conspiracy  to  do  an  unlawful  act  within  the  meaning  of  the 
definition  of  conspiracy  given  above.  For  one  person  to  hiss  an 
actor  on  the  stage  is  not  actionable ;  but  for  many  in  combination 
to  hiss  him  is  actionable  (w),  and  even  indictable  (a;).  "All 
confederacies  whatsoever  wrongfully  to  prejudice  a  third  person 
are  highly  criminal  at  common  law;  as  where  divers  persons 
confederate  together  by  indirect  means  to  impoverish  a  third 
person"  {y). 

Conspiracy — Innocent  acts. — There  are,  however,  other  acts 
innocent  when  done  by  an  individual  which  are  equally  innocent 
when  done  by  several  in  combination  although  they  cause  damage 
to  a  third  person.  A  body  of  traders  whose  motive  object  is  to 
promote  their  own  trade  can  combine  to  acquire,  and  thereby  in 
so  far  to  injure,  the  trade  of  competitors,  provided  they  do  no 
more  than  is  incident  to  such  motive  object,  and  use  no  unlawful 
means  (z).  The  line  of  demarcation  between  acts  done  in  com- 
bination causing  damage  which  are  innocent  and  those  which  are 
wrongful  is  not  at  present  clear.  It  may,  however,  be  stated  in 
general  terms  that  acts  done  in  combination  and  causing  damage 
are  actionable  unless  the  actors  can  show  some  legal  justification 
not  only  for  the  acts  themselves  but  also  for  the  means  whereby 
they  have  been  effected.  The  question  then  is,  what  constitutes  a 
legal  justification  ? 

Combination — Justification — Common  interest. — Persons  havin  g 
an  interest  in  common  of  which  the  law  takes  notice  may  combine 
together  for  the  protection  or  furtherance  of  that  interest ;  for 
example,  their  lives,  their  property,  their  reputation,  or  their 
trade  or  labour ;  and,  provided  their  combined  acts  go  no  further 
than  is  reasonably  necessary  to  protect  or  further  those  interests, 
their  acts  are  not  wrongful. 

In  the  leading  case  on  this  point  (a)  a  number  of  shipowners 

(«)  Gregory  v.  Brunswick  {Dulce),  6  by  Leach,  p.  121) ;  3  EusB.  on  Crimes 

M.  &  G.  205,  953;  13  L.  J.  C.  P.  34;  (6tli  ed.),  p.  491;  compare  Sex  v.  Btar- 

Bee   'per  '&o-fien,  Ji.J .,  Mogul  Steamsliip  Zing,  1  Keb.  650 ;  Vertuex.  Clive  (,Lord), 

Co.  V.  McGregor,  23  Q.  B.  D.  at  p.  614 ;  4  Burr.  2476 ;  Bex  v.  Eccles,  1  Leach 

58  L.  J.  Q.  B.  at  p.  480 ;  and  per  Lord  0.  C.  274,  276. 

Halsbury,  Allen  v.  Flood  (1898),  A.  0.  (z)  Mogul  Steamship  Co.  v.  McGregor 

at  p.>.,74 ;  67  L.  J.  Q.  B.  at  p.  159.  (1892),  A.  0.  25  at  p.  50 ;  61  L.  J.  Q.  B. 

(x)  Clifford    V.   Brandon,  2    Campb.  295  at  pp.  305,  306,  per  Lord  Morris. 

372  «.  (a)  Mogul  Steamship  Co.  v.  McGregor 

Cy-)  2  HawkP.  C.  c.  72,  e.  2  ;  (7th  ed.  (1892),  A.  C.  25  ;  61  L.  J.  Q.  B.  295. 
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formed  among  tliemselves  a  combination  to  get  into  their  own 
hands  the  whole  of  the  trade  of  shipping  tea  from  Hankow  on 
the  Yangtsekiang  river  to  London;  with  a  view  to  this  they 
offered  to  all  shippers  of  tea  from  Hankow  who  shipped  cargoes 
by  the  vessels  of  the  defendants  a  certain  rebate  on  the  freight  ; 
no  shipper  who  had  during  the  previous  half-year  shipped  tea  on 
any  vessel  not  owned  by  the  defendants  or  some  of  them  was 
allowed  the  rebate ;  they  also  sent  vessels  to  Hankow  and  under- 
bid all  other  shipowners  for  the  carriage  of  tea ;  the  plaintiffs, 
who  were  shipowners  employing  their  vessels  in  this  trade,  were 
obliged  in  consequence  of  the  defendants'  acts  to  carry  cargoes 
of  tea  at  ruinously  unremunerative  rates  of  freight ;  they  brought 
an  action  for  damages  and  for  an  injunction  to  restrain  the 
defendants  from  conspiring  to  prevent  the  plaintiffs  from  obtain- 
ing cargoes  and  inducing  shippers  to  refrain  from  shipping 
cargoes  on  the  plaintiffs'  vessels  and  refusing  to  accept  cargoes 
from  shippers  except  on  the  terms  that  such  shippers  refused  to 
ship  cargoes  by  the  plaintiffs'  vessels  ;  under  these  circumstances 
it  was  held  that  all  that  the  defendants  had  done  was  in  the  way 
of  justifiable  trade  competition,  and  that  the  plaintiffs  had  no 
legal  cause  of  complaint  (b).  But  if  the  evidence  had  shown  that 
the  object  of  the  defendants  was  to  injure  the  plaintiffs  without 
reference  to  their  own  advantage,  there  would  have  been  no  legal 
justification  for  their  acts,  which  would  then  have  been  malicious, 
and  therefore  actionable. 

Combination — Trade  unions. — The  same  principles  apply  to 
"  the  sacred  right  of  a  workman  to  support  himself  and  his  family 
by  the  work  of  his  hands  "  (e).  The  law  has  long  recognized  the 
right  of  workmen  to  combine  for  their  own  protection  and  to 
obtain  such  wages  as  they  choose  to  demand.  And  the  exercise 
of  freewill  and  freedom  of  action,  within  the  limits  of  the 
law,  is  also  secured  equally  to  the  masters.  The  intention  of 
the  law  is  to  allow  either  of  them  to  follow  the  dictates 
of  their  own  will  with  respect  to  their  own  actions  and  their 
own  property,  and  either  has  a  right  to  study  to  promote 
his  own  advantage,  or  to  combine  with  others  to  promote 
their  own  advantage  (d). 

Combination — Trade  unions — Strikes. — Accordingly  every  work- 
man, so  long  as  he  is  not  bound  by  any  contract,  is  entitled,  when 
in  the  service  of  an  employer,  to  the  free  and  unfettered  exercise  of 

(6)  Mogul  Steamship  Co.  v.  McGregor,  81.   Per  Curiam,  Hilton  v.  Mckersley,  6 

supra.    See  also  Kearney  v.  Lloyd,  26  E.  &  B.  74, 75 ;  25  L.  J.  Q.  B.  199.    Per 

L  E  Ir  268.  Cockbiirn,  O.J.,  WaUhy  v.  Anley,  3  E.  & 

(c)  Leathern  v.  Craig  (1899),  2  Ir.  667.  B.  516 ;  30  L.  J.  M.  C.  121,  cited  by 

(d)  Per  Erie,  J.,  Beg.  v.  Rowland*,  17  Hawkins,  J.,  in  Allen  v.  Flood  (1898), 
Q.  B.  671  at  p.  687,  «;  21  L.  J.  M.  C.  A.  C.  at  p.  23;  67  L.  J.  Q.  B.  at  p.  129. 
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his  own  discretion  whether  he  will  remain  in  that  service  in 
conjunction  with  any  other  workman  with  whom  he  may  not  choose 
to  serve  (e).     But  though  masters  or  workmen  might  combine  for 
their  several  and  respective  advantage,  the  law  would  not  formerly 
recognize  any  agreement  by  members  of  either  party  binding 
themselves  not  to  withdraw  from  the  combination.     Such  agree- 
ments were  considered  against  public  policy  as  being  in  restraint 
of  trade  and  were  void,  if  indeed  they  were  not  also  indictable, 
at  common  law  (/).     To  establish  the  position  of  such  combina- 
tions the  Trade  Union  Act,  1871  {g),  was  passed.     By  section  2 
the  purposes  of  any  trade  union  are  not,  by  reason  merely  that  they 
are  in  restraint  of  trade,  to  be  deemed  to  be  unlawful  so  as  to  render 
any  member  of  such  trade  union  liable  to  criminal  prosecution 
for  conspiracy  or  otherwise  ;  and  by  section  3  the  purposes  of  any 
trade  union  are  not,  by  reason  merely  that  they  are  in  restraint 
of  trade,  to  be  unlawful  so  as  to  render  void  or  voidable  any 
agreement  or  trust.     To  define  the  extent  of  the  legal  powers  of 
a  trade  union  some  reference  must  be  made  to  the  Conspiracy  and 
Protection  of  Property  Act,  1875  Qi),  section  3  of  which  provides 
that  an  agreement  or  combinalion  by  two  or  more  parsons  to  do 
or  procure  to  be  done  any  act  in  contemplation  or  furtherance  of 
a  trade  dispute  between  employers  and  workmen  is  not  to  be  in- 
dictable as  a  conspiracy  if  such  act  committed  by  one  person 
would  not  be  punishable  as  a  crime  («').     The  result  of  these  en- 
actments is  that  strikes  and  trade  unions  have  now  been  legalized, 
so  far  at  all  events  as  the  doctrines  of  restraint  of  trade  are  con- 
cerned, and  a  strike  can  be  conducted  up  to  a  certain  point  with 
perfect  legality.    Workmen  can  not  only  decline  individually  to 
work  for  an  employer  except  upon  terms  which  they  desire  to 
obtain,  but  Ihey  can  do  so  in  combination.     They  can  combine 
to  leave  the  employer ;  they  can  strike  unless  he  will  raise  their 
wages  up  to  what  they  desire;  and  trade  unions  can  lawfully 
assist  them  in  withdrawing  their  labour,  declining  to  work,  and 
supporting  themselves  during  a  strike  (k).    Employers  similarly 
may  refuse  to  employ  men,  and  both  employers  and  men  may 
do  certain  things  with  a  view  of  making  their  combination  effec- 
tive Q).   For  instance,  if  for  their  own  benefit  they  refuse  to  employ 
or  to  work  for  members  of  a  particular  association,  they  may 

(e)  Per    CookburD,  C.J.,    Waia>y   v.  (A)  38  &  39  Vict.  c.  86,  s.  3. 

Anley,  supra.  (i)  Among  otlier  acta  so  punisliablo, 

(/)  Biltnn  v.  Ecleersley,6  E.  &  B.  47  ;  see  those  specified  in  the  Criminal  Law 

25  L.  J.  Q.  B.  199;    Keg.  v.  Lodes,  1  Amendment  Act,  3871  (34  &  33  Vict. 

Leach  C.  0.  274.     But  see  per  Bowen,  c.  32). 

L.J.,  Mogul  Steamship  Co.  v.  McGregor,  (7c)  Lyons  v.   Wilkins  (No.  1)  (1896), 

23  Q.  B.  D.  at  p.  619;  58  L.  J.  Q.  B.  at  1  Oh.  811,  822;  65  L.  J.  Oh.  601. 

p.  482.  Q)  Lyons  v.  WUhins  (No.  1),  supra, 

(g)  34  &  35  Vict.  c.  31,  ss.  2,  3.  *^ 


SECT.  I.]  THE  WRONGFUL  ACT.  37 

publish  a  list  of  the  members  of  the  association  to  which  they 
object  (m).  The  officers  of  a  trade  union  may  inform  the  members 
of  the  union  concerning  the  nature  and  particulars  of  a  dispute 
between  employers  and  men,  and  may  counsel  them  how  they 
should  act,  provided  the  course  recommended  is  reasonably 
necessary  to  protect  the  interests  of  the  men  in  the  particular 
crisis.  And  it  would  seem  that,  like  other  persons  in  a  consulta- 
tive or  advisory  position,  e.^.,  a  medical  adviser  or  a  solicitor,  they 
may  without  liability  advise  a  breach  of  contract  between  em- 
ployer and  workmen,  provided  the  advice  is  honest  and  bona 
fide  and  reasonably  necessary  for  the  protection  of  the  men's 
interests  (n).  But  here  the  trade  union  reaches  the  limit  of  its 
justification  as  at  present  defined.  There  may  yet  be  debateable 
ground  before  the  absolute  limit  is  ascertained,  and  questions  may 
arise  which  must  be  left  to  the  good  sense  of  the  tribunal  which 
has  to  decide  them,  to  analyse  the  circumstances  and  discover 
on  which  side  of  the  line  each  case  may  fall  (o).  The  law  only 
recognizes  combinations  for  the  benefit  or  protection  of  employers 
or  men  so  far  as  the  purpose  of  the  combination  is  to  obtain  a 
protection  or  benefit  which  can  be  lawfully  claimed.  It  gives  no 
sanction  to  combinations  which  have  for  their  immediate  object 
the  hurt  of  another  (p).  That  is  a  combination  to  do  an  unlawful 
act.  It  is  no  justification  that  the  injury  done  to  the  plaintiff 
will  ultimately  redound  to  the  benefit  of  the  defendants  ;  for  that 
is  at  the  best  to  effect  a  lawful  act  by  unlawful  means.  On  failure 
of  a  strike  to  obtain  benefits  which  the  workmen  may  lawfully 
claim,  the  trade  union  to  which  the  men  belong  may  not  gain 
their  ends  by  the  publication  of  libels  (q) ;  or  by  issuing  placards 
enjoining  workmen  (not  members  of  tlie  union)  not  to  work  for 
the  employer  until  the  dispute  between  him  and  the  union  has 
been  settled  (r)  ;  or  by  watching  or  besetting  the  premises  of  the 
employer  with  whom  they  have  the  dispute  for  the  purpose  of 
persuading  or  otherwise  preventing  persons  from  working  for 
him  (s);   or   by   publishing  "black   lists,"  not   for  the   purpose 

(m')  Jenkinsonv.  Nidd,  8  TimeaL/B,.  p.  482,  per  Bowen,   L.  J. ;    Glamorgan 

510.  Coal  Co.  V.  South  Wales  Miners  Federa- 

(n)  Glamorgan  Coal  Go.  V.  South  Wales  tion  (1903),  2  K.  B.  515  at  p.  574;  72 

Miners    Federation     (1903),    2    K.    B.  L.  J.  K.  B.  893  at  p.  904,  per  Eomer, 

545 ;   72  L.  J.  K.  B.  893 ;  affirmed  in  L.J. ;  aefirmed  in  H.  L.  sub.  nom.  South 

Honse  of  Lords  (1905),  A.  C.  239  ;   74  Wales  Miners  Federation  v.  Glamorgan 

L.  J.  K.  B.  525 ;   Wallter  v.  Cronin,  107  Coal  Co.  (1905),  A.  0. 239  ;  74  L.  J.  K.  B. 

Mass.  E.  555  (Amer.),  cited  with  ap-  525. 

pioval  by  Lord  Halsbury,  L.C.,  in  Allen  (.p)  Per  Erie,  J.,  Beg.  v.  Eowlands,  17 

V.  Flood  (1898),  A.  0.  at  p.  78 ;   67  L.  J.  Q.  B.  671  at  p.  687,  n. ;  21  L.  J.  M.  C.  81. 

Q.  B.  at  p.   161.      See  further  Giblan  (q)  Collard  v.  Marshall  (1892),  1  Ch. 

V.    National    Almalgamated    Labourers  571 ;  61  L.  J.  Ch.  268. 

Union  (1903),  2  K.  B.  600 ;  72  L.  J.  K.  (r)  Springhead  Spinning  Co.  v.  Biley, 

B.  907.  L.  K.  6  Eq.  551 ;  87  L.  J.  Oh.  889. 

(o)  Mogul  SteamMp  Co.  v.  McGregor,  («)  Lyons  v.  WilMns  (No.   2)  (1899), 

23  Q.  B.  D.  at  p.  618  ;  58  L.  J.  Q.  B.  at  1  Ch.  255 ;  68  L,  J.  Ch.  140, 
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of  merely  informing  the  membera  of  the  union,  but  for  the 
purpose  of  injuring  the  persons  named  in  the  lists  (t) ;  or  by 
effecting  a  strike  against  a  third  person  who  deals  with  the 
employer  with  whom  they  have  a  trade  dispute  in  order  to 
induce  the  third  person  to  cease  dealings  with  the  employer, 
and  so  bring  additional  pressure  to  bear  upon  him  in  order  to 
effect  the  objects  of  the  abortive  strike.  A  trade  dispute,  how- 
ever bond  fide  with  one  employer,  does  not  justify  a  strike  against 
another  (u).  A  trade  union  can  legally  effect  a  strike  only  in 
case  of  a  bond  fide  trade  dispute  between  the  men  called  out  and 
their  employer.  Where  a  trade  union  brought  about  a  strike  in 
order,  in  one  case,  to  force  upon  an  employer  their  view  of  the 
construction  of  their  rules  (x),  and,  in  another  case,  to  compel 
payment  of  a  debt  from  one  who  had  been  a  member  of  the 
union  (y),  the  union  was  held  liable. 

Waiver  of  tort — Money  had  and  received. — Money  obtained 
wrongfully  may  be  recovered  in  an  action  for  money  had  and 
received  (z).  Thus  where  a  man,  having  a  claim  or  lien  to  a 
certain  amount  on  goods  and  securities  in  his  possession,  unlaw- 
fully refuses  to  give  them  up  without  receiving  more  than  he  is 
strictly  entitled  to  claim,  or,  having  no  lien  at  all  upon  them, 
wrongfully  refuses  to  give  them  up  without  beiug  paid  for  so 
doing,  and  the  owner,  in  order  to  get  the  goods  or  securities,  is 
obliged  to  satisfy  the  extortionate  demand  (a) ;  where  a  railway 
company  or  carrier  makes  excessive  charges  for  the  conveyance 
of  goods,  and  the  consignor  in  order  to  procure  them  to  carry  the 
goods,  or  the  consignee,  in  order  to  get  possession  of  the  goods, 
pays  the  extortionate  demand  Q)) ;  where  a  man  claims  and 
receives  rents  or  money  under  a  pretended  authority  (c),  or 
under  the  coercion  of  threatened  legal  proceedings  {d) ;  or  wrong- 
fully usurps  the  office  of  another,  and  receives  the  fees  (e) ; 
where  a  steward  of  a  manor  demands  an  extravagant  charge,  as 

(<)    Trollops    V.     London     Building  (6)  Ashmole  v.  Wainwrighl,  2  Q.  B. 

Traders  Federation,  72  L.  T.  312.  837 ;  11  L.  J.  Q.  B.  79 ;  Kent  v.  G.  W. 

(u)    TempeHon  v.   Biissell  (1893),   1  Railway,  3  O.B.IU;  IG  L.  J.  C.P.72  ; 

Q.  B.  715;  62  L.  J.  Q.  B.  412;  Lyons  Parlier  v.  Bristol  &  Exeter  Railway. Co., 

V.  Wilklns  (No.  1)  (1896),  1  Oh.   811 ;  6  Excli.  702;  20  L.  J.  Ex.  442;  Baxen- 

65  L.  J.  Ch.   601 ;   Quinn  v.  Leaihim  dale  v.  G.  W.  Railway  Co.,  16  0.  B.  N. 

(1901),  A.  0.  495 ;  70  L.  J.  P.  0.  76.  S.  137 ;  33  L.  J.  0.  P.  197 ;  Tamvaco  v. 

(aj)  Bead  v.  Friendly  Society  of  Opera-  Simpson,  L.  R.  1  0.   P.  363  ;  35  L.  J. 

live  Stone  Xasons  (1902),  2  K.  B.  732 ;  C.   P.  196 ;    G.   W.  Railway  v.  Sutton, 

71  L.  J.  K.  B.  994.  L.  R.  4  H.  L.  226 ;  38  L.  J.  Ex.  177. 
(y)  Criblan  v.  National  Amalgamated  (c)  Rdbson    v.    Eaton,  1    T.   R.    62; 

Labourers  Union  (1903),  2  K.  B.  600 ;      Jiupen  v.  Keeling,  4  C.  &  P.  102. 

72  L.  J.  K.  B.  907.  id)  Unwin  v.  Leaper,  1  M.  &  G.  752 ; 
(z)  Neate  v.  Harding,  6  Exoh.  349 ;       10  L.  J.  C.  P.  41. 

20  L.  J.  Ex.  250 ;  Chowne  v.  Baylis,  31  (e)  Howard  v.   Wood,  T.  Jones,  126 ; 

Beav.  351 ;  31  L.  J.  Oh.  757.  Arris  v.  Stukeley,  2  Mod.  260  at  p.  262 ; 

(a)  Astley  v.  Reynolds,  2   Str.   915;  Hall y.  SwansealMayor), 5  Q.B.  526 -,13 

Shaw  V.  Woodcoah,  7  B.&  0.  73;  5  L,  J.  L.  J.  Q.  B.  117.     Soe  also  Adilisaii  on 

(O.  S.)  K.  B.  291.  Contracts,  p.  429  et  seq.  (10th  eJ.). 
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the  condition  of  his  producing  deeds  and  court  rolls  in  his  cus- 
tody, which  the  party  paying  the  money  could  not  do  without, 
and  which  the  steward  ought  to  have  produced  on  tender  of  a 
reasonable  compensation  (/);  where  a  broker  in  possession  of 
goods  under  a  distress  demands  unauthorized  charges  {g) ;  where 
a  distrainor  demands  an  excessive  sum  to  release  an  impounded 
animal  (A) ;  where  a  sheriff  exacts  a  larger  fee  than  the  law  allows 
for  executing  the  King's  writ  {i),  or  obtains  money  under  the 
pressure  of  an  illegal  arrest  {k),  or  under  a  threat  to  sell  goods 
seized  under  a  fi.  fa.  which  he  has  no  right  to  sell  (I) ;  where  a 
justice  of  the  peace  exacts  a  fee  from  a.  publican  as  the  condition 
of  granting  him  a  licence  (m) ;  where  a  toll-collector  exacts  an 
unauthorized  toll  {n) ;  where  an  overseer  of  the  poor  levies  money 
by  seizing  and  selling  goods  upon  a  magistrate's  conviction  which 
is  afterwards  quashed  (o) ;  where  a  revenue  officer  unlawfully 
seizes  goods  as  forfeited,  and  detains  them,  and  takes  money 
which  he  has  no  right  to  take  as  the  condition  of  their  release  (p). 
Such  an  action  also  lies  against  all  persons  who  extort  money  for 
doing  what  they  are  by  law  bound  to  do  without  payment  or 
reward  {q),  or  who  receive,  and  wrongfully  detain,  the  money  of 
another ;  "  for,"  as  it  has  been  observed,  "  no  man  will  venture  to 
take,  if  he  knows  that  he  is  liable  to  refund "  (r).  But  for 
a  mere  gratuity  received  the  action  will  not  lie  (s).  Where 
money  has  been  obtained  through  the  medium  of  a  tort,  as 
where  goods  wrongfully  detained  are  sold  {t)  or  pledged  {u), 
the  owner  at  his  election  may  sue  for  unliquidated  damages 
for  the  tort,  or,  waiving  the  tort,  sue  for  money  had  and 
received. 

Statutory  exemption  from  liability. — No  action  will  lie  for  doing 
that  which  the  legislature  has  authorized,  if  it  be  done  without 
negligence,  although  it  occasions  damage  to  others  (cc) ;  but  an 
action  does  lie  for  doing  that  which  the  legislature  has  authorized, 

(/)  Spry  V.  Piggott,  citei  2  Esp.  723.  (p)  Irving  v.   Wilson,  4  T,  E.   485 ; 

(g)  Hills  V.  Street,  2  Moo.  &  P.  93,  Atlee  v.  BaeJchou?e,  3  M.  &  W.  045 ;  7 

103;  6  L.  J.  (0.  S.)  C.  P.  215.  L.  J.  Ex.  234. 

(ft)  Green  v.  Duekelt,  11  Q.  B.  D.  275  ;  (q)  Parker  v.  Great  Western  Rj/.,  7  Sc. 

52  L.  J.  Q.  B.  435.  N.  K.  835,  874 ;  13  L.  J.  0.  P.  105. 

(i)  Dew  V.  Parsons,  2  B  &  Aid.  502.  (r)  Jones  v.  JBarldey,  2  Doug.  690. 

(h)  Payne  'v.  Chapman,  4  Ad.  &  E.  (s)  Bmjter  v.  Dodsioorth,  6  T.  E.  681. 

364;  Mesnil  {Baron  de)  v.  DaJdn,  L.  E.  (t)  Lamine  v.  Dorrell,  2  Ld.  Kaym. 

3  Q  B   18-37  L.  J.  Q.  B.  42.  1210 ;  Edwards  v.  Scarsbrooh,  3  B.  &  S. 

(/)  Valvil  V.   Manley,  1   C.   B.  594  ;  280 ;    32  L.  J.  Q.  B.   45 ;   Bodgers  v. 

14  L.  J.  C.  P.  204.  Maw,  15  M.  &  W.  444  ;    10  L.  J.  Ex. 

(to)  Morqanx.  Palmer,  2  B.  &  C.  729  ;  137;  Bice  v.  Reed  (1900),  1  Q.  B.  54  ; 

2  L.  J.  (0.  S.)  K.  B.  145.  69  L.  J.  Q.  B.  33. 

(n)  Lewis  v.  Hammond,  2  B.  &  Aid.  (a)  Allansonv.AtJcinson,l'Mi.&,Si. 583. 

206 ;  Waterliouse  v.  Keen,  4  B.  &  0.  200 ;  (x)  See  East  Freemanile  Corporation 

6  D.  &  E.  257.  V.  Annois  (1902),  A.  0.  213 ;  71  L.  J. 

(o)  Fellham    v.    Terry,  Bull.   N.    P.  P.   0.  39.     Westminster   Corporation  v. 

131  a ;  cited  1  T.  E.  887 ;  Cowp.  414,  L.  &  N.  W.  By.  (1905),  A.  C.  426 ;  74  L. 

419  J.  Ch.  626. 
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if  it  be  done  negligently  {y).  Where  the  legislature  authorized 
a  railway  company  to  lay  down  a  railway  alongside  a  public 
highway,  it  was  held  that  the  legislature  must  be  presumed  to 
have  contemplated  the  possibility  that  the  railway  would  be  a 
nuisance  to  persons  using  the  highroad,  and  that  such  persons 
must  submit  to  the  inconvenience  necessarily  resulting  from  the 
working  of  the  railway,  so  long  as  every  precaution  was  taken 
consistent  with  its  use  {z).  And,  where  a  railway  company 
was  authorized  to  lay  down  a  railway  across  a  public  thorough- 
fare, and  have  gates  across  the  highroad  to  prevent  persons  from 
passing  along  the  road  at  the  time  when  it  would  be  dangerous  by 
reason  of  trains  being  near  at  hand,  it  was  held  that  a  person,  who 
had  been  delayed  in  his  journey  along  the  highroad  by  reason  of 
the  necessary  closing  of  the  gates,  had  no  right  of  action  against 
the  railway  company.  Neither  has  the  owner  of  an  estate  any 
right  of  action  against  a  railway  company  for  laying  down  a 
railway  across  a  highroad  close  to  the  entrance  of  his  estate 
under  the  powers  of  an  Act  of  Parliament,  by  means  -whereof  he 
is  hindered  in  going  from  and  returning  to  his  house,  and  his 
horses  may  be  frightened  by  the  noise  of  the  trains  (a).  And 
■where  a  railway  company  were  by  their  Act  authorized  to  carry 
cattle,  and  to  provide  places  for  keeping  them,  and  they  used  land 
adjoining  one  of  their  stations  as  a  cattle  yard,  and  the  noise  was 
a  nuisance  which,  but  for  the  Act,  would  have  been  actionable,  it 
was  held  that  the  adjoining  owners  were  not  entitled,  in  the 
absence  of  negligence,  to  an  injunction  (h).  But  when  a  tramway 
company  was  empowered  to  construct  a  tramway  and  conveniences 
connected  therewith  and  they  erected  stables  for  two  hundred 
horses  near  the  plaintiff's  house,  it  was  held  that  the  plaintiff  was 
entitled  to  an  injunction  to  restrain  a  nuisance  caused  thereby  (c). 
It  has  been  held  that,  if  a  canal  company  has  been  authorized  by 
statute  to  make  a  canal,  and  the  canal  is  made  in  the  usual 
manner,  and  water  leaks  out  and  comes  upon  the  plaintiff's 
premises,  without  any  negligence  on  the  part  of  the  canal  company, 
the  company  will  not  be  responsible  in  damages  for  the  injury  (i^). 

{y)  Per  Lord  Blaokbuin,   Geddia  v.  2  L.  J.  M.  C.  26 ;  Vaughan  v.  Taff  Vale 

Bann  Reservoir  Commiisioneri,  3  App.  By.,  5  H.  &  N.  679;  29  L.  J.  Ex.  247; 

Cas.  at  pp.  455,  456 ;  Sutton  v.  Clarice,  6  Mammersmilh  By.  v.  Brand,  L.  K.  4  H.  L. 

Taunt.  29 ;  Grocers  Co.  v.  Donne,  3  Bing.  171  ;  38  L.  J.  Q.  B.  265 ;  Geddis  v.  Bann 

N.  0.  34 ;   5  L.  J.  0.  P.  307 ;   L.  &  N.  Beservoir  Proprietors,  3  App.  Cas.  430  ; 

W.  By.  V.  Bradley,  3  Mao.  &  G.  341 ;  Canadian    Pacifie   By.  v.   Boy,  [1902] 

Caledonian  By.  v.  Ogilvy,  2  Maoq.  229  ;  A.  G.  220 ;  71  L.  J.  P.  0.  51.  ' 
Boulton  V.  Oivwder,  2  B.  &  0.  703 ;  2  (a)  Caledonian  By.  v.  Ogilvy,  2  Maoq. 

L.  J.  (0.  S.)  K.  B.   139;  Craeknell  v.  H.  L.  229  (So.). 

Thetford  {Mayor),  L.  E.  4  C.  P.  629;  38  (6)  L.  B.  &  8.  C.  By.  v.  Truman,  11 

L.  J.  C.  P.  353 ;  Duncan  v.  Findlater,  App.  Cas.  45 ;  55  L.  J.  Oh.  354. 
6  CI.  &  F.  894,  907 ;  National  Telephone  (c)  Bapier  v.  London  Tramway  Co., 

Co.  V.  Baker  (1893),  2  Ch.  186  ;  62  L.  J.  [1893]  2  Ch.  588  ;  63  L.  J.  Ch.  36. 
Gil.  699.  (d)  Whitehouse  v.  Birmingham  Canal 

(z)  Ilex  V.  Pease,  4  B.  &  Ad.  30,  42 ;  Co.,  27  L.  J.  Ex.  25. 
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The  question  whether  the  legislature  has  legalized  a  nuisance 
in  any  particular  case  turns  upon  the  construction  of  the 
particular  statute ;  and  the  burden  lies  on  those  who  seek  to 
establish  that  the  legislature  intended  to  take  away  the  private 
right  of  individuals  to  show  that  by  express  words,  or  by  necessary 
implication,  such  an  intention  appears  (e).  Where  a  trading 
company  were  incorporated  for  the  purpose  of  manufacturing  gas 
and  the  statute  provided  that  they  should  be  liable  for  nuisance 
as  if  it  had  not  been  passed,  it  was  held  that  the  statute  did  not 
authorize  the  company  to  make  gas  so  as  to  create  a  nuisance,  and 
therefore  that  they  were  liable,  notwithstanding  the  statute,  to  an 
action  for  damages  for  making  gas  so  as  to  create  a  nuisance  (/). 
If  no  compensation  is  given,  that  affords  a  reason,  though  not  a 
conclusive  one,  for  thinking  that  the  intention  of  the  legislature 
was,  not  that  the  thing  should  be  done  at  all  events,  but  only  that 
it  should  be  done,  if  it  could  be  done  without  injury  to  others  (g). 
Where  the  legislature  merely  authorized  the  use  of  traction 
engines  on  highways  under  the  Locomotive  Acts,  it  was  held  that 
the  owners  of  the  traction  engines  were  not  relieved  from  their 
liability  at  common  law  for  a  nuisance  (h).  Where  a  canal  com- 
pany were  empowered  to  take  the  water  of  a  certain  brook,  which 
was  then  pure,  but  subsequently  became  polluted  by  drains,  &c., 
and  the  company  by  using  and  penning  back  the  water  of  the 
brook  in  the  canal  after  it  had  become  so  polluted  created  a 
nuisance,  it  was  held  that  they  were  responsible,  though  the  un- 
foreseen pollution  of  the  water  prevented  them  from  carrying  on 
the  business  of  a  canal  company  without  creating  a  nuisance  {i). 

Statutory  powers — Excessive  and  negligent  exercise. — If  the 
statutory  powers  are  exceeded,  an  action  lies.  Thus  where  a 
corporation  were  empowered  with  the  consent  of  the  Admiralty 
to  interfere  with  the  bed  of  a  river  and,  without  such  consent, 
placed  piles  into  it,  one  of  which  injured  the  plaintiff's  vessel,  it 
was  held  that  he  had  a  cause  of  action  (J).  And  so  also  if  the 
statutory  powers  are  not  strictly  pursued.     Where  a   tramway 


(e)  Metropolitan  Atylum    Dhtrict    v.  nuisance  to  the  highway,  even  though 

Hill,  6  App.   Cas.   193  at  p.  208 ;    50  all   statutory    requiremeuts    had   been 

L.  J.  Q.  B.  353 ;  Canadian  Facific  By.  compiled  with.  Attorney-General  v.  Scott 

V.  Par/ce,  [1899]  A.  0. 535  i  68  L.  J.  P.  0.  (1904),  1  K.  B.  404;  73  L.  J.  K.  B, 

89.  196. 

(/)  Broadbent  v.  Imperial  Gas  Co.,  26  (i)  Reg.  v.  Bradford  Navigation  Co., 

L.  J.  Ch.  276,  280;  7  De  G.  M.  &  G.  6  B.   &  S.  631;  84  L.    J.   Q.   B.  191 ; 

436.  Geddis  v.  Bann  lieservoir  Proprietors,  o 

(g)   Metropolitan  Asylum  District  v.  App.  Cas.  430. 
Hill,  6  App.  Cas.  193    at  p.  201 ;    50  (j)  Brownlow  v.  Metropolitan  Board 

L.  J.  Q.  B.  353.  of  Worlis,  16  C.  B.  N.  S.  546 ;  33  L.  J. 

(K)  Fowell  V.  Fall,  5  Q.  B.  D.  597  ;  49  C.  P.  233  ;     Beg.   v.  Darlington   Local 

L.  J.  Q.  B.  428.  SeeJefferyY.Sl.Pancras  Board,  5  B.  &  S.  515;   33  L.  J.  Q.  B. 

Vestry,   63  L.  J.  Q.  B.  618,  as  to  tho  305;  0  B.  &  S.  562;  35  L.  J.  Q.  B.  45. 
owners  of  a  steam-roller,  ■which  was  a 
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company,  authorized  by  statute  to  run  tramcars  along  a  highway, 
suffered  the  tramway  to  be  in  a  defective  condition,  in  consequence 
of  which  a  tramcar  ran  off  the  line  and  injured  a  person  who  was 
passing  along  the  highway,  it  was  held  that  the  tramway  com- 
pany were  liable,  because  their  statutory  powers  did  not  authorize 
them  to  run  their  cars  over  a  defective  line,  and  therefore  that 
they  were  doing  an  unlawful  act  which  caused  the  injury  {It).    If 
the  acts  authorized  are  negligently  done  an  action  lies  for  damage 
caused  by  the  negligence.     And,  if  by  a  reasonable  exercise  of 
the  powers,  either  given  by  statute  to  the  promoters,  or  which 
they  have  at  common  law,  the  damage  could  be  prevented,  it  is 
negligence  within  this  rule  not  to  make  such  reasonable  exercise 
of  their  powers  (Z).    But  they  are  not  bound  to  do  more  than  make 
a  reasonable  use  of  their  powers  in  order  to  mitigate  the  damage ; 
they  cannot  be  called  upon  to  exercise  in  relief  of  a   person 
aggrieved  by  the  operation  of  the  statute  powers  given  not  with 
a  view  of  mitigating  damage  but  merely  as  ancillary  to  the  main 
purpose  of  the  statute  (m).     In  accordance  with  these  principles, 
where  a  canal  company  was  authorized  by  a  statute  to  intersect 
highways  with  their  canal,  carrying  the  highway  over  the  canal 
by  means  of  bridges,  it  was  held  that  they  were  bound  to  erect 
proper  bridges,  sufficient  for  all  the  requirements  of  an  increasing 
traffic,  and  were  bound  to  put  up  proper  lights,  fences,  and  guards 
for  the  protection  of  the  public ;  and  that,  if  they  erected  a 
swing-bridge,  they  must  use  all  proper  precautions  for  the  pro- 
tection of  the  public  while  the  bridge  was  open.     And  if  such  a 
bridge  is  left  open  by  boatmen  using  the  canal,  and  a  passenger 
traversing  the  highway  falls  into  the  canal  and  is  injured,  the 
canal  company  will  be  responsible  for  the  injury  in  an  action  for 
negligence.     If  Parliament  empowers  persons  to  interfere  with  a 
public  highway  they  may  do  it,  but  not  so  as  to  prejudice  the 
lives  and  limbs  of  the  public.    For  instance,  a  gas  company  or  a 
water  company  may  put  pipes  through  streets,  but  must  not  do 
it  in  such  a  way  as  shall  prejudice  persons  passing  by  ;  they  may 
make  trenches  in  streets,  but  are  bound  at  night  to  place  lights, 
&c.,  so  as  to  prevent  the  King's  subjects  being  injured.     That  is 
the  principle — the  power  must  be  exercised  reasonably  and  not 
to  the  prejudice   of  the  public   (w).     It  does  not  follow  that, 
because  a  railway  company  is  authorized  to  carry  its  railway 
across  or  alongside  a  public  carriage-road,  it  is  thereby  authorized 

Qi)  Sadler     v.     South     Staffordshire  (m)  Southwarle  &  Vauxhall  Water  Go. 

Tramways  Co.,  23  Q.  B.  D.  ]7;  58  L.  J.  v.    Wandsworth  District  Board,  [1898] 

Q.  B.  421.  2  Ch.  603;  67  L.  J.  Ch.  657. 

(I)  Per  Lord  Blackburn,   Oeddis  v.  (n)  Per    Watson,   B.,  Manley  v.   St. 

Bann  Reservoir  Proprietors,  3  App.  Gas.  Helen's  Canal  &  Rij.  Co.,  2  H.  &  N.  810 

430, 456 ;  Evans  v.  Man.  Sheff.  &  L.  Uy.,  at  p.  852 ;  27  L.  J.  Ex.  159,  164. 
36  Oh.  D.  626;  57  L.  J.  On.  153. 
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to  conduct  its  traffic  so  as  to  create  an  unnecessary  nuisance.  If 
the  engine-driver  unnecessarily  puts  on  the  whistle,  or  unneces- 
sarily lets  off  steam,  or  discharges  mud  or  water  when  crossing 
or  running  alongside  a  public  carriage-road,  and  by  so  doing 
frightens  horses  lawfully  traversing  the  highway,  and  causes  them 
to  upset  a  carriage,  the  railway  company  will  be  responsible  for 
the  damage  done  (o).  But  where  the  blowing  off  of  steam  is  not 
unnecessary  or  improper,  the  company  are  not  liable.  There  is  no 
obligation  upon  them  to  screentheir  line  from  the  public  road(p). 
Where  a  railway  company  were  authorized  to  make  an  embank- 
ment for  carrying  their  railway  across  a  valley,  through  which 
the  waste  waters  from  the  adjoining  land  flowed  away,  and  the 
embankment  was  made  without  proper  openings  for  the  passage 
of  the  waste  water,  so  that  the  flood  water  was  penned  back  after 
lieavy  rains,  and  injured  the  plaintiff's  crops,  it  was  held  that  he 
was  entitled  to  an  action  for  damages,  because  the  company 
might,  by  executing  their  works  with  proper  caution,  have 
avoided  the  injury  which  he  had  sustained  ;  and  the  want  of  such 
caution  was  sufiScient  to  sustain  the  action  {q).  And  this  duty 
to  take  proper  precautions  is  a  duty  of  which  the  person  on  whom 
it  lies  cannot  divest  himself  by  procuring  competent  contractors 
to  execute  the  work  authorized  by  the  statute.  Where  a 
municipal  corporation  were  authorized  by  statute  to  lay  down 
gas-pipes,  and  an  action  was  brought  against  them  for  an  injury 
to  the  plaintiff's  eye,  by  reason  of  the  negligence  of  a  servant 
of  the  corporation,  who  had  been  employed  by  them  to  chip  a 
gas-pipe,  and  the  corporation  pleaded  that  the  injury  was 
done  in  the  execution  of  their  Local  Government  Act,  and 
without  any  neglect  or  mismanagement  of  the  defendants 
otherwise  than  by  their  workman,  and  that  the  workman 
employed  by  them  was  well  skilled  and  qualified,  it  was 
held  that  the  plea  was  no  answer  to  the  action  (r).  Where  an 
Act  of  Parliament  imposed  upon  a  waterworks  company  the 
duty  of  repairing,  renewing,  and  keeping  certain  fire-plugs  in 
proper  order,  it  was  held  that  it  was  no  answer  to  an  action  for 
damages  resulting  from  a  breach,  of  this  duty,  to  show  that  the 
fire-plugs  were  the  property  of  another  public  body  which  was 
required  to  pay  the  costs  and  charges  of  keeping  them  in 
repair  (s).      If   the   company   do    not    perform    their  statutory 

(o)  Manchester  South  Junction  Bail-  6.  W.  My.,  2  B.  &  S.  402;  31  L.  J.  Q.  B. 

way  V.  Fullarlon,  14  0.  B.  N.  S.  54.  101. 

( p)  Simkin  v.  J.  <fe  N.  W.  By.,  21  (r)  Scott  v.  Manchester  (Mayor),  2  H. 

Q.  B.  D.  453.  &  N.  204 ;  26  L.  J.  Ex.  406. 

(g)  Laiorence  v.  O.  N.  By.,  16  Q.  B.  («)  Bayley  v.   Wolverhampton    Waler- 

C43 ;   20  L.  J.  Q.  B.  293 ;  Broadbent  v.  loorlts  Co.,  6  H.  &  N.  241  ;  30  L.  J.  Ex. 

Imperial  Gas  Co.,  26  L.  J.  Oh.  276  at  57. 
p.  282;   7  De  G.  M.  &  G.  436 ;  Bnne  v. 
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obligations  they  will  be  liable  for  injury  caused  by  their  default, 
even  though  the  injury  might  not  have  happened  but  for  the 
fault  of  others  in  not  performing  an  obligation  which  they  as 
well  as  the  company  were  bound  to  perform  (t).  If  the  property 
of  the  plaintiff  adjoining  a  railway  has  been  set  on  fire  by  a 
spark  from  a  locomotive  engine  and  furnace,  which  the  railway 
company  is  authorized  by  statute  to  use  on  their  railway,  it  would 
seem  that  there  is  a  prima  facie  case  of  negligence  on  the  part 
of  the  company  (w),  throwing  on  them  the  burden  of  proving 
that  they  have  taken  all  reasonable  precautions  to  avoid  the 
damage ;  for  the  Acts  of  Parliament  authorizing  railway  com- 
panies to  run  locomotive  engines  through  the  country,  do  not 
authorize  them  to  scatter  sparks  or  lighted  coals  upon  the 
adjoining  land,  to  the  injury  of  the  owners,  if  by  due  care  their 
engines  can  be  prevented  from  so  doing  (x).  But  railway  and 
other  companies  will  not  be  held  liable  for  the  consequences  of 
acts  done  under  their  statutory  powers  merely  because  they 
have  not  adopted  the  latest  inventions  of  scientific  discovery  (y). 

Joint  torts. — All  who  aid  or  counsel,  direct  or  join  in,  the 
commission  of  a  tort  are  joint  tortfeasors  (z).  "If  divers  do 
a  trespass  it  is  joint  and  several  at  the  will  of  him  to  whom  the 
wrong  is  done  "  (a),  that  is  to  say,  he  can  sue  any  one  or  more 
of  them  at  his  election,  and  those  who  are  sued  cannot  insist  on 
having  the  others  joined  as  defendants. 


SECTIOK  II. 

THE  DAMAGE. 

The  damage — generally. — In  all  cases  where  a  man  has  tem- 
poral (h)  loss  or  damage  by  the  wrong  of  another  he  may  have 
an  action  upon  the  case  to  be  repaired  in  damages  (c).  It  is  not 
always  necessary  to  show  that  actual  pecuniary  damage  has  been 

■ "  (0  Earrison  v.  G.  N.  By.,  3  H.  &  C.  post,  p.  709. 

231 ;  33  L.  J.  Ex.  266.  (z)  Petrie  v.  Lamont,  Car.  &  M.  93  at 

(u)  Piggot  v.   Eastern  Counties  By.,  p.  96,  per  Tindal,  C.J. 

3  C.  B.  229 ;  15  L.  J.  0.  P.  235  ;  Gibnon  (a)  Co.  Lit.  232  a. 

V.  South  Eastern  By.,  1  F.  &  P.  23.  (6)  Boberts  v.  Boberts,  5  B.  &  S.  381 ; 

(x)  As  to  what  are  reasonable  pre-  33  L.  J.  Q.  B.  249 ;  Davies  v.  Solomon, 

cautions,  see  Freemantle  v.  L.  &  N.  W.  L.   E.   7   Q.   B.    112 ;   41   L.  J.  Q.  B. 

By.,  10  C.  B.  N.  S.  89  ;  31  L.  J.  C.  P.  10.     Loss  of  consortium  appears  to  be 

1 2 ;  Dimmoch  v.  North  Staffordshire  By.,  sufficient  in  an  action  of  slander ;  Lynch 

4  F.  &  P.  1058.  T.  Knight,  9  H.  L.  C.  577. 

(y)  National  Telephone  Co.  v.  Balcer  (c)  Com.  Dig. :  Action  upon  the  Case 

(1893),  2  Ch.  186 ;  62  L,  J.  Ch.  699.  See       (A). 
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sustained  in  order  to  establish  a  right  of  action  in  tort;  for  a 
party  may  be  legally  damnified  although  he  has  sustained  no 
pecuniary  loss.  This  is  sometimes  expressed  by  saying  that 
there  are  some  acts  or  omissions  which  ara  actionable  per  se. 
For  example,  assault  and  battery  or  trespass  to  the  person,  false 
imprisonment,  malicious  prosecution,  trespass  to  land,  trespass  to 
goods,  libel,  slander  of  a  man  in  the  way  of  his  trade,  slander 
which  imputes  a  contagions  disease  or  an  indictable  offence,  any 
invasion  of  a  legal  right,  and  any  breach  of  a  private  duty  where 
the  action  would  lie  indifferently  either  on  contract  or  in  tort; 
in  all  these  cases  an  action  may  be  brought  without  proof  of 
pecuniary  damage. 

Trespass  to  the  person. — "  If  a  man  gives  another  a  cuff  on  the 
ear,"  observes  Lord  Holt,  "though  it  cost  him  nothing,  no,  not 
so  much  as  a  little  diachylon,  yet  he  shall  have  his  action,  for  it 
is  a  personal  injury  "  (d). 

False  imprisonment. — "Every  restraint  of  a  man's  liberty 
under  the  custody  of  another,  either  in  a  gaol,  house,  stocks,  or 
in  the  street,  is  in  law  an  imprisonment ;  and  whenever  it  is  done 
without  a  proper  authority,  is  false  imprisonment,  for  which  the 
law  gives  an  action ;  and  this  is  commonly  joined  to  assault  and 
battery;  for  every  imprisonment  includes  a  battery,  and  every 
battery  an  assault "  (e). 

Malicious  prosecution. — "  There  are  three  sorts  of  damages,  any 
of  which  would  be  sufficient  ground  to  support  this  action.  1.  The 
damage  to  a  man's  fame,  as  if  the  matter  whereof  he  is  accused  be 
scandalous.  ...  2.  The  second  sort  of  damages  .  .  .  are  such 
as  are  done  to  the  person ;  as  where  a  man  is  put  in  danger  to 
lose  his  life,  or  limb,  or  liberty,  which  has  always  been  allowed 
a  good  foundation  of  such  an  action.  ...  3.  The  third  sort  of 
damages,  which  will  support  such  an  action,  is  damage  to  a 
man's  property,  as  where  he  is  forced  to  expend  his  money  in 
necessary  charges,  to  acquit  himself  of  the  crime  of  which  he  is 
accused  "  (/).  If  ignoramus  be  returned  where  the  indictment 
neither  contains  matter  of  scandal,  nor  cause  for  imprisonment, 
or  loss  of  life  or  limb,  no  action  will  lie  (g). 

Trespass  to  land. — "  So  a  man  shall  have  an  action  against 
another  for  riding  over  his  ground,  though  it  do  him  no  damage  ; 
for  it  is  an  invasion  of  his  property,  and  the  other  has  no  right  to 
come  there  "  (h).  And  if  the  entry  is  made  after  notice  not  to 
trespass,  or  is  a  wilful  invasion  upon  a  man's  domestic  privacy, 

(d)  Ashby  v.  White,  2  Ld.  Baym.  at      374  at  p.  378. 

p.   955;   1  Sm.  L.  0.  (llth  ed.)  at  p.  (gr)  26.,  at  p.  381. 

261.  CO  -^My  V.   White,  supra;   Twyman 

(e)  Buller  N.  P.,  p.  22.  v.  Knowles,  13  0.  B.  222 ;  22  L.  J.  0.  P. 
(/)  Savile  v.  Roberts,  1  Ld.   Eaym.  143. 


46  THE  NATURE  OF  TOETS.        [CHAP.  I. 

or  an  insulting  invasion  of  his  proprietary  rights,  exemplary- 
damages  may  be  recovered  (i). 

Trespass  to  goods. — Wliere  a  plaintiff's  goods  were  attached 
under  an  invalid  order,  it  was  held  in  the  Privy  Council  that  he 
was  entitled  at  the  least  to  nominal  damages.  "  The  principle 
ordinarily  applied  to  actions  of  tort  is,  that  the  plaintiff  is  never 
precluded  from  recovering  ordinary  damages  by  reason  of  his 
failing  to  prove  the  special  damage  he  has  laid,  unless  the  special 
damage  is  the  gist  of  the  action.  Thus  in  an  action  of  slander  for 
words  actionable  per  se,  when  the  plaintiff  lays  special  damage 
and  fails  to  prove  it,  he  is  nevertheless  entitled  to  such  damages 
as  the  jury  think  right  to  give  him.  It  would  be  otherwise  if  the 
words  were  not  actionable  per  se.  In  the  present  case  the  gist  of 
the  action  is  not  the  special  damage,  but  the  unlawful  attach- 
ment ;  and  the  plaintiff  would  not  have  been  precluded  from 
recovering  ordinary  damages  for  that  actionable  wrong,  even  if 
he  had  wholly  failed  to  prove  the  special  damage  laid  "  (Zc).  And 
so  where  the  defendant  seized  the  goods  of  the  plaintiff  under 
a  wrongful  distress  and  placed  a  man  in  possession  of  them  for 
fourteen  days,  at  the  end  of  which  time  he  restored  them  to  the 
plaintiff,  having  in  the  mean  time  allowed  him  the  free  use  of  the 
goods,  it  was  held  that  the  seizure  of  the  goods  and  the  placing 
a  man  to  keep  possession  of  them,  without  whose  permission  tbe 
plaintiff  could  not  have  used  them,  and  whose  permission  might 
have  been  withdrawn,  altogether  constituted  an  injury  for  which 
the  plaintiff  was  entitled  to  damages  (I).  In  an  action  for  tres- 
pass to  goods  consisting  in  an  illegal  distress  for  rent  the  plain- 
tiff may  recover  damages  for  annoyance  and  injury  to  credit 
and  reputation  in  his  trade  (m). 

Libel  and  slander. — "  In  an  action  for  slanderous  words,  though 
a  man  does  not  lose  a  penny  by  reason  of  the  speaking  them,  yet 
he  shall  have  an  action "  (o).  In  early  times  there  was  no  dis- 
tinction between  libel  and  slander  in  this  respect,  and  words 
which  were  not  actionable  if  merely  spoken  were  no  more  action- 
able if  written  or  printed.  But  in  the  time  of  Charles  II.  a  dis- 
tinction appears  to  have  been  made  (p) ;  arid  for  the  last  century 
it  has  been  well  settled  that  any  words  written  and  published 
throwing  contumely  upon  a  person  are  actionable  without  proof 

Qi) Searty. Lyons,2Sta,^k.Sn ;  Merest  See  also  The  Walter  D.  Walleit,  [1893] 

V.  Harvey,  5  Taunt.  442.  P.  202 ;  62  L.  J.  P.  88. 

(&)  Per   Sir    E.   Vaugban  Williams,  (m)  Smith  v,  bright,  63  L.  J.  Q.  B. 

Do88  V.  Doss,  14  L.  T.  646  at  p.  648.  220. 

SaylUs  V.   Fisher,    7    Biug.    153,  s.c.  (o)   Ashby  v.  White,  2  Ld.  Eaym.  at 

JBayliss  v.    Usher,  4  M.  &  P.  790;  9  L.  p.  955:   1  Sm.    L.  0.  (lltTi  ed.)  at  p. 

J.  (0.  B  )  C.  P.  43.  261. 

(0  Per  Sir    E.   Vauglian    Williams,  (p)  Thorley  v.  Kerry  (Lord),  i  Taunt. 

Voss   V.  Doss,  14  L.  T.  646  at  p.  648.  355. 
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of  special  damage  (q).  Words  imputing  a  criminal  offence  (r) ; 
a  contagious  disease  (s) ;  or  dishonesty  (i)  or  misconduct  in  a 
man's  profession  or  business  (u),  are  actionable  per  se  whether 
written  or  spoken  (x). 

Invasion  of  legal  right. — There  are  certain  rights  which  the 
law  confers  upon  a  man  absolutely,  such  as  the  right  of  a  free 
burgess  to  vote,  or  a  franchise  {y)  such  as  a  right  of  market  (0), 
a  several  fishery  (a),  a  right  of  common  (?/),  an  easement  or 
profit  a  prendre  (b),  a  right  of  ferry  (e).  The  invasion  of  these 
rights  is  technically  known  as  an  injury.  "Every  injury  imports 
a  damage,  though  it  does  not  cost  the  party  one  farthing  .  .  .  for 
a  damage  is  not  merely  pecuniary,  but  an  injury  imports  a  damage 
when  a  man  is  thereby  hindered  of  his  right"  (d).  Whenever 
any  act  injures  another's  right  and  would  be  evidence  in  future  in 
favour  of  the  wrong-doer,  an  action  may  be  maintained  for  an  in- 
vasion of  the  right  without  any  proof  of  pecuniary  damage  (e)  ;  for 
whenever  a  plaintiff  establishes  some  legal  right  or  title  in  him- 
self which  has  been  invaded  by  the  unlawful  act  of  the  defendant, 
there  is  a  wrong  and  damage  in  law  resulting  therefrom,  in  respect 
of  which  an  action  is  maintainable,  though  no  actual  pecuniary 
loss  can  be  proved  (/).  Where  a  man  is  entitled  to  have  a 
stream  of  water  flowing  through  his  land,  he  may  maintain  au 
action  for  the  diversion  of  the  water,  though  he  has  not  used,  and 
does  not  want  to  use,  the  water  {g). 

Au  action  of  waste  lies  without  proof  of  special  damage.  So, 
where  a  tenant  makes  material  alterations  in  property  demised 
to  him,  by  opening  new  doors,  putting  up  new  buildings,  taking 
down  partitions,  or  changing  the  form  and  appearance  of  a  house 
without  the  consent  of  the  landlord,  he  is  responsible  in  damages 
for  infringing  upon  the  proprietary  rights  of  the  latter,  although 
the  premises  may  be  improved  by  the  alterations  (h). 

(g)  Bell  V.  Slone,  1  Bos.  &  P.  331.  p.  261. 

(r)  Webb  v.  Beavan,  11  Q.  B.  D.  609;  (e)  Bonomi  v.  Bucldiome,  E.  B.  &  E. 

52  L.  J.  Q.  B.  5i4.  622,  646 ;  28  L.  J.  Q.  B.  378. 

(s)  .BZoo(?i(iorf/j  V.  Gray,  8  Sc.  N.  E.  9 ;  (f)  Ashby  y.    While,   2    Ld.    Eaym. 

7  M.  &  G.  334.  938  at  p.  955 ;  1  Sm.  L.  0.  (11th  ed.) 

(t)  Ingram  v.  Lawson,  6  Bing.  N.  C.  at  p.  261 ;    Enibrey  v.    Owen,   6  Exch. 

212 ;  9  L.  J.  0.  P.  145.  353 ;  20  L.  J.  Ex.  212 ;  Bower  v.  Hill, 

(u)  Foulger  v.  Newaomb,  L.  R.  2  Ex.  1  Bing.  N.  0.  549 ;  4  L.  J.  0.  P.  153 ; 

327  ;  36  L.  J.  Ex.  169.  ■  Bochdale  Canal  Co.  v.  King,  14  Q.  B. 

(a;)  Post, -p.  195,  etscg.  122;    18  L.  J.   Q.  B.    293;   Cooper  v. 

(«)  Ashby  V.  White,  2  Ld.  Eaym.  938  CraUree,  20  Ch.  D.  589 ;  51  L   J.  Ch. 

at  p.  955;  1  Sm.  L.  0.  (11th  ed.)  240  389;    Well  v.  Portland  Manufacturing 

at  p.  262.  Co.,  3  Sumner's  Eep.  189, 197  (Amef.)  ; 

(z)  Post,  p.  635.  Niclclin  v   Williams,  10  Exch.  259 ;  23 

(a)  Post,  p.  395 ;  Patrich  v.  Greemmy,  L.  J.  Ex.  335.  But  see  this  case  corn- 
cited  in  1  Wms.  Saund.  346  a,  and  in  mented  upon  in  Barley  Main  Coll.  Co. 
Kidgill  v.  Moor,  9  0.  B.  at  p.  370 ;  19  v.  Mitchell,  11  App.  Gas.  127 ;  55  L.  J. 
L.  J.  0.  P.  177.  Q-  B.  529 ;  Harrop  v.  Hirst,  L.  E.  4  Ex. 

(i)  Post,  p.  428.  43 ;  38  L.  J.  Ex.  1.   See  also  post,  p.  468. 

(c)  Post,  p.  634.  (?)  Embrey  v.  Ou>en,  6  Exch.  353 ;  20 

Id)  Ashby  v.  White,  2  Ld.  Eaym.  988  L.  J.  Ex.  212.    Poet,  p.  459. 
at  p.    955;  1  Sm.  L.  C.   (11th  ed.)  at  (ft)  Cole  v.  Green,  1  Lev.  339. 
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la  certain  cases  of  fraud  where  damage  must  necessarily 
follow  from  the  defendant's  acts  an  action  will  lie,  and  nominal 
damages  may  be  recovered,  though  no  special  damage  is  proved ; 
as  where  the  defendant  palms  off  his  own  goods  as  the  goods  of 
the  plaintiff  (?'). 

Breach  of  private  duty. — In  an  action  of  tort  against  a  banker 
for  refusing  to  honour  a  customer's  cheque,  having  funds  of  the 
customer  in  his  hands,  Lord  Tenterden,  0. J.,  said,  " I  think  that 
the  plaintiff  is  entitled  to  have  a  verdict  for  nominal  damages, 
although  he  did  not  prove  any  actual  damage  at  the  trial.  I 
cannot  think  that  there  can  be  any  difference,  as  to  the  con- 
sequences resulting  from  a  breach  of  contract  by  reason  of  that 
contract  being  either  express  or  implied.  The  only  difference 
between  an  express  and  an  implied  contract  is  in  the  mode  of 
substantiating  it.  An  express  contract  is  proved  by  an  actual 
agreement ;  an  implied  contract  by  circumstances,  and  the  general 
course  of  dealing  between  the  parties ;  but  whenever  a  contract 
is  once  proved,  the  consequences  resulting  from  the  breach  of  it 
must  be  the  same,  whether  it  be  proved  by  direct  or  circum- 
stantial evidence."  (/ )  So  for  breach  of  duty  by  a  solicitor  (Jc)  or 
an  architect  (l)  the  plaintiff  is  entitled  to  at  least  nominal 
damages. 

Actual  or  special  damage. — In  distinction  to  those  acts  which 
are  actionable  per  se  there  are  many  acts  and  omissions  which 
are  not  actionable  unless  actual  damage  can  be  proved.  Care- 
lessness, and  even  fraud,  give  no  cause  of  action  until  some  one 
suffers  actual  damage.  In  cases  of  slander,  where  the  words 
spoken  do  not  convey  any  imputation  of  an  indictable  offence, 
contagious  disease,  or  dishonesty,  or  misconduct  in  his  business, 
there  is  no  cause  of  action  in  respect  of  them,  unless  the  injured 
party  has  sustained  some  pecuniary  loss,  or  has  been  deprived  of 
some  gainful  employment,  or  has  been  injured  in  his  trade  or 
means  of  livelihood,  or  has  lost  a  marriage  by  reason  of  the 
slander  (m).  Before  the  Slander  of  Women  Act,  1871,  an  im- 
putation on  the  chastity  of  a  modest  matron  or  pure  virgin  was 
not  actionable  without  proof  that  it  had  actually  produced  special 
temporal  damage  to  her  (n).  It  is  not  now  actionable  to  call  a 
man  a  swindler  or  a  cheat,  a  blackguard  or  a  rogue,  or  to  say 

(j)  Blofield  V.  Payne,  4  B.  &  Ad.  410 ;  L.  J.  Q.  B.  232. 

2  L.  J.  K.  B.  68 ;  Hodgers  v    Nowill,  5  (I)  Columbus  Co.  v.  Clowes  (1903),  1 

C.  B.  109;   17  L.  J.  0.  P.  52  ;  Braham  K.  B.  244  ;  72  L.  J.  K.  B.  330. 

V.  BeaeUm  or  Beatichamp,  7  Ch.  D.  848 ;  (m)  Pott,  p.  194-203. 

47  L.  .T.  Ch.  348.  (»)  54  &  55  Viet.  c.  51;    Lynch  v. 

Cj^  Marzetti  V.  WilUams,  1  B.  &  Adi.  Knight.    9  H.    L.    C.    577;    Wilby    v. 

415  at  p.  423;  9  li.  J.  (0.  S.)  K.  B.  42  Elston,  8  C.  B.  142  ;  18  L.  J.  C.  P.  320  ; 

at  p.  46.  Davies  v.  Solomon,  L.  E.  7  Q.  B.  112  ; 

(7c)  Fray  v.  Vonles,  1  E,  &E.  839 ;  28  41  L.  J.  Q.  B.  10. 
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that  he  is  a  low  fellow,  a  disgrace  to  the  town,  aad  unfit  for 
decent  society,  unless  it  can  be  proved  that  aotual  legal  damage 
has  resulted  to  the  plaintiff  from  the  slander  (o). 

It  is  not  actionable,  without  proof  of  damage,  to  publish 
disparaging  words  of  the  goods  of  a  rival  tradesman,  however 
falsely  and  maliciously  {f),  unless  indeed  the  words  imply  an 
imputation  upon  the  plaintiff  in  his  character  as  a  tradesman  (g) ; 
but  when  special  damage  results,  the  publication  is  actionable  (r). 
In  cases  where  special  damage  is  alleged  it  is  sufficient  to  prove 
facts  from  which  damage  must  be  inferred  (s). 

Damages  generally. — Damages  recoverable  in  an  action  of  tort 
must  be  the  necessary,  probable,  or  intended  consequence  of  some 
unlawful  act  or  of  some  act  not  unlawful  ^er  se  but  done 
negligently  or  maliciously. 

Where,  as  is  almost  always  the  case,  substantial  damages,  i.e., 
more  than  merely  nominal  damages,  are  claimed,  and  in  all  cases 
where  the  act  of  the  defendant  is  not  actionable  unless  it  causes 
special  damage,  the  amount  of  damages  recoverable  has  to  be 
considered.  In  actions  of  tort  a  greater  latitude  is  allowed  by 
the  court  to  the  jury  in  the  assessment  of  damages  than  is 
allowed  in  actions  of  contract  (t).  It  is  impossible  to  lay  down 
any  definite  rule  as  to  how  the  damages  in  case  of  a  tort  are 
to  be  measured.  All  that  can  be  done  is  to  lay  down  a  few 
general  rules  and  give  examples. 

Exem^plary  damages. — The  amount  of  damages  recoverable 
varies  greatly  with  the  intention  of  the  defendant  in  committing 
the  wrongful  act.  A  person  about  to  commit  a  wilful  trespass 
should  not  be  allowed  to  measure  his  own  liability  by  the  standard 
of  his  o\Yn  contemplation,  or  even  of  that  of  a  reasonable  man. 
"  Suppose,"  said  Gibbs,  C.  J.,  "  a  gentleman  has  a  paved  walk  in 
his  paddock,  before  his  window,  and  that  a  man  intrudes  and 
walks  up  and  down  before  the  window  of  his  house,  and  looks  in 
while  the  owner  is  at  dinner,  is  the  trespasser  to  be  permitted 
to  say,  '  Here  is  a  halfpenny  for  you,  which  is  the  full  extent  of 
all  the  mischief  I  have  done  '  ?  Would  that  be  a  compensation  ? 
I  cannot  say  that  it  would  be  "  {u). 

In  all  cases  of  malicious  injuries  and  trespasses  accompanied  by 
personal  insult,  or  oppressive  conduct,  juries  are  told  to  give  what 

(o)  Toit,  p.  194  et  seq.     But  a  mere  Lawes  Chemical  Manure  Go.,  L.   K.  9 

risk  of  temporal  loss  is  not  sufficient  Ex.  218;  43  L.  J.  Ex.  171. 

special  damage  to    support    an  action  («)  Exchange  Telegraph  Co.  v.  Gregory, 

for  slander.     Chamberlam  v.  £oyd,  11  [1896]  1  Q.  B.  147 ;  65  L.  J.  Q.  B.  262. 

Q.  B.  D.  407 ;  52  L.  J.  Q.  B.  277.  (0  De  Grey,  C.  J.,  Sharp  v.  Brice,  2 

(p)  White  V.  Mellin,  [1895]  A.  C.  154;  W.  Bl.  942;  iraclde  v.  Money,  2  Wils. 

64  L.  J.  Oh.  308.  205 ;  Williams  v.  Carrie,  1  0.  B.  at  p. 

(2)  Harman  v.  Delaney,  1  Barnard,  818. 

289 ;  2  Stra.  898.  W  Merest  v.  Barvey,  5  Taunt.  442 ; 

(r)  Western  Counties  Manure  Co.  v.  Sears  v.  Lyons,  2  Stark.  317. 

A.  E 


5  b  THE  NATUEE  OF  TORTS-  [CHAP.  I. 

are  called  exemplary  damages,  although  the  actual  personal  injuiy, 
measured  by  any  pecuniary  standard,  may  be  but  small.  "I  re- 
member," observes  Heath,  J.,  "  a  case  where  a  jury  gave  500?. 
damages  for  merely  knocking  a  man's  hat  off,  and  the  court 
refused  a  new  trial.  It  goes  to  prevent  the  practice  of  duelling,  if 
juries  are  permitted  to  punish  insult  by  exemplary  damages  "  (v). 
"  Where,"  observes  Gibbs,  0.  J.,  "  a  man  is  disposed  to  disregard 
every  principle  which  actuates  the  conduct  of  gentlemen,  what 
is  to  restrain  him  except  large  damages?"  (x).  So,  where 
an  action  was  brought  by  the  plaintiff  for  the  seduction  of  his 
daughter,  and  damages  were  recovered,  and  a  motion  for  a  new 
trial  was  grounded  on  circumstances  showing  the  damages  to  be 
excessive,  Wilmot,  C.J.,  stated  that  "actions  of  this  sort  are 
brought  for  example's  sake  ;  and  although  the  plaintiff's  loss  in 
this  case  may  not  really  amount  to  the  value  of  20s.,  yet  the  jury 
have  done  right  in  giving  liberal  damages  "  (y). 

Wherever  the  injury  is  of  a  grievous  nature,  or  is  accompanied 
with  a  deliberate  intention  to  injure,  or  with  words  of  abuse,  the 
jury  are  authorized  in  giving,  and  may  be  told  to  give,  vindictive 
damnges  (z).  Thus,  where,  in  an  action  against  a  colonel  of 
militia  for  ordering  the  plaintiff,  a  common  soldier,  to  be  whipped, 
it  appeared  that  the  colonel  had  acted  illegally,  and  out  of  mere 
spite,  and  the  jury  gave  1501.  damages,  and  a  new  trial  was  moved 
for  on  the  ground  that  the  man  appeared  to  have  been  moderately 
punished,  and  not  much  hurt,  and  that  the  damages,  were  dis- 
proportioned  to  his  sufferings,  the  court  refused  the  application, 
because  the  man  was  disgraced  by  such  a  punishment  (a). 

Wherever  injury  has  been  done  to  the  reputation  of  the  plain- 
tiff, juries  are  generally  invited  to  give,  and  are  justified  in  giving, 
such  a  sum  as  marks  their  sense  of  the  maliciousness  of  the  wrong- 
doer in  offering  the  insult,  their  belief  in  the  groundlessness  of  the 
charge,  and  their  desire  to  vindicate  the  character  of  the  plain- 
tiff (h).  Thus,  in  all  actions  of  libel  and  slander,  where  the  object 
of  the  plaintiff  is  to  clear  himself  from  aspersions  that  have  been 
cast  upon  him,  the  jury  are  in  tlie  habit  of  giving  large  damages, 
with  a  view  of  vindicating  the  plaintiff's  character.  And  in  an 
action  for  oral  slander,  where  the  cause  of  action  rests  upon  special 
damage,  the  jury,  in  assessing  the  damages,  are  not  limited  to 
the  amount  of  special  damage  proved,  but  may  give  their  verdict 

(v)  Merest  v.  Harvey,  5  Taunt.  442,  C.  P.  at  p.  281 ;   Emblen  v.  Myers,  6  H. 

443.  &  N.   54;     30  L.  J.  Ex.  71.     As  to 

(x)  Merest  v.  Harvey,  5  Taunt.  442.  vindictive    damages    in    an    action    of 

(»/)  Tullidge  v.  Wade,  3  Wila.  18,  19 ;  detinne,  see  Dreyfus  v.  Peruvian  Quano 

Hucltle  V.  Money,  2  Wils.  205.  Co.,  [1892]  A.  C.  16G  ;  61  L.  J.  Ch.  749. 

(z)  Thomas  v.  Harris,  27  L.  J.  Ex.  (a)  Benson  v.  Frederick,  3  Burr.  1845. 

353.     Willes,  J.,  Bell  v.  Midland  Bail.  (,b)  Dos  v.  FilUler,  13  M.  &  W,  at  v. 

Co.,  10  0.  B.  N.  S.  at  p.  307;  30  L.  J.  51 ;  13  L.  J,  Ex.  at  p.  276. 
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for  general  damages,  which  would  in  their  judgment  be  the  natural 
and  probable  result  of  it.  In  an  action  for  breaking  and  entering 
the  plaintiff's  dwelling-house,  and  assaulting  and  beating  him. 
Lord  EUenborough  allowed  the  plaintiff  to  give  in  evidence  that 
his  wife  was  so  terrified  by  the  conduct  of  the  defendant  that  she 
was  immediately  taken  ill  and  died  soon  afterwards,  not  as  a 
substantive  ground  of  damage,  but  for  the  purpose  of  showing 
how  outrageous  and  violent  had  been  the  conduct  of  the  de- 
fendant (c).  Where  the  defendant  broke  and  entered  the  plai'n- 
tiiFs  house  under  a  false  charge  that  the  plaintiff  had  stolen 
goods  in  her  house,  it  was  held  that  the  jury  might  take  into 
consideration  the  damage  done  to  the  plaintiff's  reputation  (d). 
In  cases  of  repeated  and  continuous  acts  of  trespass  or  nuisance, 
exemplary  damages  may  also  be  given. 

Bemoteness  of  damage. — Apart  from  the  amount  awarded  for 
exemplary  damages  in  such  cases  as  above  mentioned,  and  in  all 
cases  where  the  element  of  aggravation  is  absent,  the  rule  of  our 
law  is  that  the  immediate  cause,  the  causa  pvxima,  of  the  damage, 
and  not  the  remote  cause,  is  to  be  looked  at ;  for,  as  Lord  Bacon 
says :  "It  were  infinite  for  the  law  to  judge  the  causes  of  causes 
and  their  impulsions  one  of  another ;  therefore  it  contenteth  itself 
with  the  immediate  cause,  and  judgeth  of  acts  by  that  without 
looking  to  any  further  degree  "  (e).  The  general  rule  of  law  is, 
that  whoever  does  an  illegal  or  wrongful  act  is  answerable  for  all 
the  consequences  that  ensue  in  the  ordinary  course  of  events, 
though  those  consequences  be  immediately  and  directly  brought 
about  by  the  intervening  agency  of  others,  provided  the  inter- 
vening agents  were  set  in  motion  by  the  primary  wrong-doer,  or 
provided  their  acts  causing  the  damage  were  the  necessary  or 
legal  and  natural  consequence  of  the  original  wrongful  act.  If 
the  wrong  and  the  legal  damage  are  not  known  by  common 
experience  to  be  usually  in  sequence,  and  the  damage  does  not, 
according  to  the  ordinary  course  of  events,  follow  from  the  wrong, 
the  wrong  and  the  damage  are  not  sufficiently  conjoined,  as  cause 
and. effect,  to  support  an  action  (/),  unless  it  is  shown  that  the 
wrong-doer  knew,  or  had  reasonable  means  of  knowing,  that  con- 
sequences not  usually  resulting  from  his  act  were,  by  reason  of 
some  existing  cause,  likely  to  intervene  so  as  to  cause  damage  to 
another  (g).  Where  there  is  no  reason  to  expect  it,  and  no  know- 
ledge in  the  person  doing  the  wrongful  act,  that  such  a  state  of 
things  exists  as  to  render  the  damage  probable,  if  injury  does 

(e)  Muxhy  v.  Serg,  1  Stark,  98.  2  B.  &  B.  476,  490 ;  22  L.  J.  Q.  B.  3G4, 

(d)  Bracegirdle  v.  Orford,  2  M.  &  S.      -370. 

77.  (ff)  Sliarp  v.  Powell,  L.  E.  7  0.  P. 

(e)  Bac.  Max.  Bog.  1.  253 ;  41  L.  J.  C.  P.  95  ;  Smith  v.  Green, 
(/)  Ld,  Campbell,  Gerliard  v.  Bates,       1  0,  P,  D,  92  ;  45  L.  J.  0.  P.  28. 
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result  it  is  generally  considered  that  the  wrongful  act  is  not  the 
proximate  cause  of  the  injury,  so  as  to  render  the  wrong-doer 
liable  to  an  action.  An  agister  of  cattle  to  whom  a  mare  had 
been  delivered  for  agistment,  having  put  her  into  a  field  separated 
from  an  adjoining  field  by  a  wire  fence,  negligently  left  open  a 
gate  between  the  two  fields  through  which  the  mare  strayed  into 
the  adjoining  field.  While  some  persons  in  a  careful  and  proper 
manner  were  trying  to  drive  her  back  through  the  gate  she  ran 
against  the  wire  fence  and  was  injured  ;  and  it  was  held  that  the 
injury  was  the  natural  consequence  of  the  agister's  negligence  in 
leaving  the  gate  open  (h). 

In  torts  of  commission  the  defendant  is  liable  for  all  the  con- 
sequences of  his  illegal  act  where  they  are  not  so  remote  as  to 
have  no  direct  connection  with  the  act  (i).  "  If  a  man  receives 
a  wound  which  is  not  in  itself  mortal,  but  either  for  want  of 
helpful  applications,  or  neglect  thereof,  it  turns  to  a  gangrene 
or  a  fever,  and  that  gangrene  or  fever  be  .the  immediate  cause 
of  his  death,  yet  this  is  murder  or  manslaughter  in  him  that 
gave  the  stroke  or  wound,  though  it  were  not  the  immediate 
cause  of  his  death,  yet  if  it  were  the  mediate  cause  thereof 
and  the  fever  or  gangrene  was  the  immediate  cause  of  his  death, 
yet  the  wound  was  the  cause  of  the  gangrene  or  fever,  and  so 
consequently  is  causa  eausati."  But  "  if  the  wound  or  hurt  be 
not  mortal,  but  with  ill  applications  by  the  party,  or  those  about 
him,  of  unwholesome  salves  or  medicines  the  party  dies,  if  it  can 
clearly  appear  that  this  medicine,  and  not  the  wound,  was  the 
cause  of  his  death,  it  seems  it  is  not  homicide  "  (Jc).  The  same 
principles  apply  in  the  case  of  civil  injuries.  Thus  in  Scott  v. 
Shepherd  (J),  the  defendant  threw  a  lighted  squib  into  a  market- 
house  where  several  persons  were  assembled.  It  fell  upon  a 
standing,  the  owner  of  which,  in  self-defence,  took  it  up  and 
threw  it  across  the  market-house.  It  then  fell  upon  another 
standing,  the  owner  of  which,  in  self-defence,  took  it  up  and 
threw  it  to  another  part  of  the  market-house  ;  and  in  its  course 
it  struck  the  plaintiff,  exploded,  and  put  out  his  eye.  The 
defendant  was  held  liable,  although,  without  the  intervention  of 
a  third  person,  the  squib  would  not  have  injured  the  plaintiff. 
"All  the  injury,"  observed  De  Grey,  C.J.,  "was  done  by  the 
first  act  of  the  defendant  .  .  .  for- 1  conceive  all  the  facts  of 
throwing  the  squib  must  be  considerel  as  one  single  act,  namely 

(Ji)  Halestrap  v.    Gregory  (1895),   1  v.   Hewilt,  5  Exch.  240 ;    19  L.  J.  Ex. 

Q.  B.  .^61 ;  64  L.  J.  Q.  B.  415.  291. 

(i)  Per  Quain,  J.,  Sneesby  v.  Lanca-  (k)  1  Hule,  Pleas    of  the  Crown,  p. 

ehire  &  YorkeMre  Ry.,  L.  K.  9  Q.  B.  263,  428. 

267 ;  43  L.  J.  Q.  B.  69,  72 ;  affirmed  1  (/)  3  Wils.  403,  412  ;  2  W.  Bl.  892. 

Q.  B.  D.  42;  45  L.  J.  Q,  B.  1;  Bighy 
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the  act  of  the  defendant;  the  same  as  if  it  hal  been  a  cracker 
made  with  gunpowder  which  had  bounded  and  rebounded  again 
and  again  before  it  had  struck  out  the  plaintiff's  eye  "  (m).  In 
Clark  V.  Chambers  (n),  the  defendant  was  in  the  occupation  of 
certain  premises  abutting  on  a  private  road,  consisting  of  a 
carriage  and  footway,  which  he  used  for  the  purpose  of  athletic 
sports,  and  had  erected  a  barrier  across  the  road  to  prevent 
persons  driving  vehicles  up  to  the  fence  surrounding  his  premises, 
and  overlooking  the  sports.  In  the  middle  of  this  barrier  was  a 
gap,  which  was  usually  open  for  the  passage  of  vehicles,  but 
which,  when  the  sports  were  going  on,  was  closed  by  means  of  a 
pole  let  down  across  it.  It  was  admitted  that  the  defendant  had 
no  legal  right  to  erect  this  barrier.  Some  person,  without  the 
defendant's  authority,  removed  a  part  of  the  barrier  with  spikes 
from  the  carriage-way,  where  the  defendant  had  placed  it,  and 
put  it  in  an  upright  position  across  the  footpath.  The  plaintiff, 
on  a  dark  night,  was  lawfully  passing  along  the  road,  when  his 
eye  came  in  contact  with  one  of  the  spikes,  and  was  injured.  It 
was  held  that  the  defendant,  having  unlawfully  placed  a  dangerous 
instrument  in  the  road,  was  liable. 

In  an  action  for  fraudulent  misrepresentation  the  plaintiff  may 
recover  damages  for  any  injury  which  is  the  direct  and  natural 
consequence  of  his  acting  on  the  faith  of  the  defendant's  mis- 
representation. Where  a  cattle  dealer  sold  to  the  plaintiff  a 
cow,  and  fraudulently  misrepresented  that  it  was  free  from  in- 
fectious disease,  and  the  plaintiff  placed  the  cow  with  five  others 
which  caught  the  disease  and  died,  it  was  held  that  the  plaintiff 
was  entitled  to  recover  as  damages  the  value  of  all  the  cows  (o). 
But  where,  relying  on  the  fraudulent  representation  of  the  defen- 
dant, the  plaintiff  took  it  upon  himself  to  sue  a  third  person 
without  any  previous  communication  with  him,  and  was  defeated 
and  had  to  pay  the  costs  of  that  action,  it  was  held  that  he  could 
not  recover  those  costs  in  an  action  subsequently  brought  against 
the  defendant  {f).  Where  the  defendant  by  way  of  a  practical 
joke  falsely  represented  to  the  plaintiff,  a  married  woman,  that 
her  husband  had  been  seriously  injured  in  an  accident  and  the 
plaintiff,  believing  the  statement  to  be  true,  suffered  a  violent 
shock  and  became  seriously  ill,  it  was  held  that  she  was  entitled 

(m)  So,  in  an  American  case,  where  Denio  (Amer.)  464. 

the  defendant,  having  had  a  quarrel  («)  3  Q.  B.  D.  327 ;  47  L.  J.  Q.  B. 

■with  a  hoy  in  the  street,  took  up  a  pick-  427. 

axe,  and  pursued  the  boy,  and  the  boy  (o)  MuOett  v.  Maeon,  L.  R.  1  C.   P. 

ran  for  safety  into  a  wine-shop,  and  up-  559  ;  35  L.  J.  0.  P.  299.   See  also  Smith 

set  a  cask  of  wine,  it  was  held  that  the  v.   Green,  1   0.   P.    D.  92  ;    45  L.   J. 

defendant,  the  pursuer  of  the  boy,  was  0.  P.  28. 

responsible  in  damages  for  the  loss  of  (p)  Sichardson  v.  Dunn,  8  C.  B.  N.  S. 

the  wino.      Vanderburgh  v.    Truax,  4  655;  30  L,  J.  C.  P,  44, 
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to  substantial  damages  (q).  It  is  not  the  natural  consequence 
of  libelling  a  man's  wife  that  she  should  fall  ill  and  die  (r). 
Where  the  manager  of  a  theatre  brought  an  action  against  the 
defendant  for  a  libel  on  an  opera-singer,  who  had  been  engaged 
by  him  to  sing  at  his  theatre,  and  who  had  been  deterred  from 
singing  by  reason  of  the  publication  of  the  libel,  whereby  the 
plaintiff  lost  the  benefit  of  her  services,  it  was  held  that  the 
damage  was  too  remote,  and  was  not  recoverable  by  the  plaintiff ; 
for  the  opera-singer  was  deterred  from  singing,  not  directly  in 
consequence  of  anything  done  by  the  defendant,  but  in  conse- 
quence of  her  fear  that  what  he  did  might  induce  some  one  else 
to  assault  and  ill-treat  her  (s). 

In  actions  for  malicious  wrongs,  which  are  not  actionable  with- 
out special  damage,  it  has  been  held  that  the  special  damage 
must  be  the  legal  as  well  as  the  natural  consequence  of  the 
malicious  act ;  and  therefore  that  damage  caused  by  a  breach 
of  contract  following  upon  the  utterance  of  defamatory  words  (t), 
or  by  the  repetition  of  the  words  by  others  not  designed  by  the 
defendant  (u),  is  too  remote.  Thus,  in  actions  for  slander,  where 
a  defendant  is  proved  to  have  uttered  slanderous  words  in  respect 
of  the  plaintiff,  not  actionable  per  se,  and  creating  a  cause  of 
action  only  in  case  the  utterance  of  the  slander  has  caused 
special  damage  to  the  plaintiff,  and  no  such  damage  has  accrued 
to  the  plaintiff  directly  from  the  utterance  of  the  words,  and  they 
would  have  failed  to  produce  any  special  damage  to  the  plaintiff 
if  they  had  not  been  repeated  by  another  person,  the  injury 
resulting  from  the  intervention  of  that  other  person  cannot  be 
visited  upon  the  defendant  («).  But  the  true  rule  would  seem  to 
be  that,  "to  make  the  words  actionable,  by  reason  of  special 
damage,  the  consequence  must  be  such  as,  taking  human  nature 
as  it  is,  with  its  infirmities,  and  having  regard  to  the  relationship 
of  the  parties  concerned,  might  fairly  and  reasonably  have  been 
anticipated  and  feared  would  follow  from  the  speaking  the 
words,  not  what  would  reasonably  follow  or  we  might  think 
ought  to  follow "  («/).  It  has  been  held  that  it  is  not  the 
natural  consequence  of  slandering  a  man's  wife  that  she  should 
fall  ill  (z). 

(_q)  Wilkinson  v.  Bownion  (1897),   2  1  H.&  C.  153;  31  L.  J.  Ex.  331;  Dixon 

Q.  B.  57;  66  L.  J.  Q.  B.  493.  v.  Smilh,  5  H.  &  N.  450;  29  L.  J.  Ex. 

(r)  Guy  V.  Gregory,  9  C.  &  P.  584.  125. 

(«)  Ashley  v.  Earrison,  1  Esp.  48.  See  (x)  Post,  p.  200  et  seq. 

also  Haddon  v.  Lott,  15  0.  B.  4U  ;  24  (t/)  Lynch  v.  Knight,  9  H.  L.  0.  at  p. 

L.  J.  0.  P.  49,  where  the  damage  was  600,  per  Lord  Wensleydalc  ;  Biding  v. 

held  to  be  too  remote.  Smith,  1  Ex.  D.  91 ;  45  L.  J.  Ex.  281. 

(0  Vicars  v.  Wilcoaks,  8  East  1,  pod,  (z)  Allsop  v.  Allsop,  5  H.  &  N.  534  ; 

p.  200.  29  L.  J.  Ex.  315.     Bat  see  Wilkinson  v. 

(«)  Ward  V.   Weeks,  7  Bing.  211 ;  9  Downton  (1897),  2  Q.  B.  57 ;    66  L.  J. 

L.  J.  (O.  S.)  C.  P.  6  ;  Parkins  v.  Scott,  Q.  B.  493, 
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Inactions  of  negligence,  where  the  plaiiitifi' alleges  an  omis- 
sion to  take  reasonable  care,  it  has  been  suggested  that  the 
liability  of  the  wrong-doer  may  be  less  extensive  than  in  cases  of 
wrongs  of  commission.  "I  entertain,"  observed  Pollock,  O.B., 
"  considerable  doubt,  whether  a  person  who  is  guilty  of  negligence 
is  responsible  for  all  the  consequences  which  may  under  any 
circumstances  arise,  and  in  respect  of  mischief  which  could  by  no 
possibility  have  been  foreseen,  and  which  no  reasonable  person 
would  have  anticipated.  Whenever  that  case  shall  arise,  I  shall 
certainly  desire  to  hear  it  argued,  and  to  consider  whether  the 
rule  of  law  be  not  this :  that  a  person  is  expected  to  anticipate 
and  guard  against  all  reasonable  consequences,  but  that  he  is  not, 
by  the  law  of  England,  expected  to  anticipate  and  guard  against 
that  which  no  reasonable  man  would  expect  to  occur  "  (a).  But 
it  may  be  doubted  whether  the  same  result  is  not  arrived  at 
by  the  liberal  interpretation  which  has  been  given  to  the  words 
"  reasonable  consequences."  The  following  case  is  an  example : 
Workmen  employed  by  a  railway  company,  after  cutting  the  grass 
and  trimming  the  hedges  bordering  the  railway,  placed  the 
trimmings  in  heaps  between  the  hedge  and  the  line,  and  allowed 
them  to  remain  there  for  fourteen  days  during  very  hot  weather. 
Sparks  from  the  company's  engines  set  fire  to  some  of  the  heaps 
of  trimmings  and  to  the  hedge,  and  the  fire  spread  to  a  stubble 
field  beyond ;  from  thence  it  was  carried  by  a  high  wind  across 
the  stubble  field  and  over  a  road,  where  it  burnt  the  plaintiff's 
cottage,  situate  about  two  hundred  yards  from  the  place  where 
the  fire  first  broke  out.  The  jury  found  that  the  company  were 
guilty  of  negligence  in  leaving  the  heaps  of  trimmings  where 
they  were,  and  the  court  held  the  company  liable  for  the  damage 
done  to  the  plaintiff's  cottage,  though  they  could  not  have 
reasonably  anticipated  that  their  negligence  would  have  caused 
the  damage  (b).  It  is  impossible  to  give  any  general  rule  for 
deciding  when  one  circumstance  is  the  reasonable  consequence 
of  another  ;  but  numerous  examples  may  be  given.  The  question 
has  to  be  decided  by  the  court,  and  almost  always  arises  upon  an 
objection  taken  to  the  admissibility  of  evidence  concerning  the 
alleged  consequence  of  the  defendant's  negligent  act.  If  by  the 
misconduct  of  A,  B  is  placed  in  such  a  position  as  to  oblige  him 
either  to  remain  in  a  position  of  danger  or  to  incur  danger  in 
attempting  to  escape  from  that  position,  and  B  adopts  the  latter 

(a)   Greenland  yr  Chaplin,  5  Exeh.  (b)  Smith  v.  London  &  South- Western 

243  at  p.  248  ;  19  L.  J.  Ex.  293  at  p.  Railway,  L.  E.  5  0.  P.  98 ;  39  L.  J.  C.  P. 

295;  Bighyy.  Hewitt,  5  Exoh.  240;  19  68;  in  Ex.  Oh.  L.  B.  6  0.  P.  14;   40 

L.  J.    Ex.   291;    Sank  of  Ireland  v.  L.  J.  C.  P.  21.    See  Bughes  v.  Maefie; 

Evans'  Charities  (Trustees),  5  H.  L,  C.  Abbot  v.   Macfle,   2  H.  &  0.  744  ;   33 

389  at  p.  411.  L,  J.  Ex.  177..   See  jpos?,  p.  709. 
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alternative,  and  is  injured  in  endeavouring  to  escape,  A  will  be 
liable  (c) ;  but,  if  B  is  only  suffering  sonae  inconvenience,  and  to 
avoid  that  he  voluntarily  runs  into  danger,  and  injury  ensues,  that 
cannot  be  said  to  be  the  result  of  A's  misconduct  (d).  Where  the 
defendant's  vessel,  owing  to  the  negligence  of  his  servants,  struck 
on  a  sand-bank,  and  becoming  from  that  cause  unmanageable, 
was  driven  by  the  vrind  and  tide  upon  a  sea-wall  of  the  plaintiff, 
which  it  damaged,  it  was  held  that  the  defendant  was  liable  for 
the  damage  so  caused  (e).  So,  too,  where  a  brig,  by  the  negli- 
gence of  those  on  board  her,  came  into  collision  and  damaged 
a  barque,  and  the  wind  increasing  in  violence,  the  barque  was 
driven  ashore  the  following  day,  and  some  of  her  crew  were 
drowned,  it  was  held  the  loss  of  life  was  occasioned  by  the 
collision  (/) ;  and  where  a  steamer  and  a  barque  came  into 
collision  solely  through  the  negligence  of  the  steamer,  and  the 
barque  made  for  a  port  of  safety,  but,  having  lost  all  her  instru- 
ments of  navigation  in  the  collision,  grounded  without  any  fault 
of  her  captain  or  crew,  it  was  held  that  this  was  a  natural  conse- 
quence of  the  collision,  and  that  the  owners  of  the  steamer  were 
liable  for  it  (g).  Where,  by  the  negligence  of  the  servants  of 
a  railway  company,  the  plaintiff's  cattle,  as  they  were  crossing 
the  line  on  the  level,  were  frightened,  so  that  the  plaintiff's  drovers 
lost  control  over  them,  and  some  of  them  ran  into  danger  and 
were  killed  before  they  could  be  got  back  under  control,  it  was 
held  that  their  death  was  a  natural  consequence  of  the  negligence 
which  caused  the  drovers  to  lose  control  over  them  (h). 

If  the  owner  of  a  horse  not  kuown  to  be  vicious  negligently 
allows  him  to  stray,  it  is  not  the  reasonable  consequence  of  such 
negligence  that  the  horse  should  kick  a  child  (i) ;  but  the  owner 
is  bound  to  contemplate  the  possibility  of  the  horse  under  similar 
circumstances  kicking  another  horse  (k).  Whether  illness  through 
nervous  shock  is  too  remote  a  consequence  of  the  defendant's 
negligent  act  is  a  doubtful  question.  Where  a  gate-keeper  in 
the  employment  of  a  railway  company  negligently  allowed  a 
trap,  in  which  the  plaintiff  was  riding,  to  cross  a  level  crossing 
while  a  train  was  approaching,  as  a  result  of  which  a  collision  was 

(c)  Jones  V.  Soyce,  1  Stark.  493;  The  (g)  The  City  of  Lincoln,  15  P.  B.  15 ; 
Bywell  Caetle,  i  P.  D.  219 ;  Glayards  v.       59  Ij.  J.  P.  1. 

Dethich,  12  Q.  B.  439.  (/j)  Bneesby  v.  Lanoashire  &  YorhMre 

(d)  Adams  v.  Lancashire  &  TorhsUre  By.,  L.  R.  9  Q.  B.  263 ;  43  L.  J.  Q.  B. 
By.,  L.  E.  4  C.  P.  739, 742 ;  38  L.  J.  0.  P.  69 ;  affirmed  1  Q.  B.  D.  42 ;  45  L.  J. 
277;   but  see  Gee  v.  Metropolitan  By.,  Q.  B.  1. 

L,  E.  8  Q.  B.  161 ;  42  L.  J.  Q.  B.  105.  (i)  Cox  v.  Burhridge,  13  C.  B.  N.  S. 

(e)  Bailiffs  of  Bomney  Marsh  v.  430 ;  32  L.  J.  C.  P.  89.  Seo  also  Bead 
Trinity  House,  L.  E.  7  Ex.  247;  41  v.  Edwards,  17  0.  B.N.  8.24:5 ;  34  L.  J. 
L.  J.  Ex.  106.  0.  P.  31. 

if)  The  George  *  Richard,  h.  E.  3  (Ji)  Lee  v.  Biley,  18  0.  B,  N,  S.  722; 

A.  &E.  466.  34  L.  J.  0.  P.  212. 
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narrowly  escaped,  it  was  held  in  the  Privy  CouQcil  that  the  plain- 
tiff could  not  recover  damages  caused  by  illness  consequent  on 
nervous  shock  (?).  But  this  case  has  not  beeu  followed  either  in 
this  country  or  in  Ireland  (m),  and  it  would  seem  to  be  the  better 
opinion  that  damages  for  nervous  shock  may  be  recovered  in  an 
action  of  negligence  when  suffered  by  the  person  in  relation  to 
whom  the  defendant  has  failed  in  duty  to  take  reasonable  care  (ra). 
But  where  the  plaintiff  suffers  from  nervous  shock  consequent  on 
the  defendant's  negligence  towards  a  third  person  it  seems  that 
the  plaintiff  cannot  recover  (o). 

There  is,  as  might  not  unnaturally  be  expected,  considerable 
difficulty  in  applying  the  foregoing  principles,  where  the  act  com- 
plained of  would  not  have  occasioned  any  injury  but  for  the 
intermediate  act  of  some  third  party.  In  Dixon  v.  Bell  (p),  the 
defendant,  having  left  a  loaded  gun  with  another  man,  sent  a 
young  girl  to  fetch  it,  with  a  message  to  the  man  in  whose  custody 
it  was,  to  remove  the  priming,  which  the  latter,  as  he  thought, 
did,  but,  as  it  turned  out,  did  not  do  effectually.  The  girl  brought 
it  home,  and  thinking  that  the  priming  having  been  removed  the 
gun  could  not  go  off,  pointed  it  at  the  plaintiff's  son,  a  child,  and 
pulled  the  trigger.  The  gun  went  off  and  injured  the  child.  The 
defendant  was  held  liable.  "  As  by  this  want  of  care,"  said  Lord 
Ellenborougb,  that  is,  by  leaving  the  gun  without  drawing  the 
charge  or  seeing  that  the  priming  had  been  properly  removed, 
"the  instrument  was  left  in  a  state  capable  of  doing  mischief,  the 
law  will  hold  the  defendant  responsible."  In  Elidge  v.  Goodwin  (q), 
the  defendant's  cart  and  horse  were  left  standing  in  the  street 
without  anyone  to  attend  to  them,  A  person  passing  by  whipped 
the  horse,  which  caused  it  to  back  the  cart  against  the  plaintiff's 
window.  It  was  urged  that  the  man  who  whipped  the  horse,  and 
not  the  defendant,  was  liable.  It  was  also  contended  that  the 
bad  management  of  the  plaintiff's  shopman  had  contributed  to 
the  accident.  But  Tindal,  C.J,,  ruled  that,  even  if  this  were 
believed,  it  would  not  avail  as  a  defence.  "  If,"  he  said,  "  a  man 
chooses  to  leave  a  cart  standing  in  the  street,  he  must  take  the 
risk  of  any  mischief  that  may  be  done."  In  Lynch  v.  Nurdin  (r), 
Lord  Denman  observed,  "if  I  am  guilty  of  negligence  in  leaving 

(I)  Victorian  Railway  Commimoners  (p)  5  M.  &  S.  198.     See  also  Sullivan 

V.  Goultas,  13  App.  Oas.  222  ;  57  L.  J.  v.  Creed  (1904),  2  Jr.  E.  317. 

p  0  69  (q')5  G.&T. 190;  Engelharty.Farrant 

(m)  Bell  V.   Great  Northern  By.   of  (1897),  1  Q.  B.  240 ;  66  L.  J.  Q.  B.  122. 

Ireland,  26  L.  K.  Ir.  428.  (r)  1  Q.  B.  29,  35 ;  10  L.  J.  Q.  B.  73, 

(m)  DuUeu  v.   White,  [1901]  2  K.  B.  75 ;  Harrold  v.  Watney  (1898),  2  Q.  B. 

669 ;   70  L.  J.   K.  B.  837 ;   Cooper  v.  320 ;  67  L.  J.  Q.  B.  771 ;  Engelhart  v. 

Caledonian  Ely.,  4  Fras.  880  (Sc).  Farrant  (1897),  1  Q.  B.  240 ;  66  L.  J. 

■   (o)  Smith  V.  Johnson,  cited  by  Wright,  Q.  B.  122  ;  McDowally.  G.W.  Ely.  (1903), 

J.,  Wilkinson  v.  Downton,  [1897]  2  Q.  B.  2  K.  B.  331 ;  72  L.  J.  K.  B.  052. 
57  ;  06  L.  J.  Q.  B.  493. 
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anything  dangerous  in  a  place  where  I  know  it  to  be  extremely 
probable  that  some  other  person  will  unjustifiably  set  it  in  motion 
to  the  injury  of  a  third,  and  if  that  injury  should  be  so  brought 
about,  I  presume  that  the  sufferer  might  have  redress  by  action 
against  both  or  either  of  the  two,  but  unquestionably  against  the 
first."  And  then  by  way  of  illustration,  the  Chief  Justice  put 
the  case  of  a  gamekeeper  leaving  a  loaded  gun  against  a  wall  in 
the  play-ground  of  school-boys  who  he  knew  were  in  the  habit 
of  pointing  toys  in  the  shape  of  guns  at  one  another, ■^nd  one  of 
the  boys  in  play  letting  it  off  and  wounding  another.  "  I  think 
it  will  not  be  doubted,"  said  Lord  Denman,  "that  the  game- 
keeper must  ansAver  in  damages  to  the  wounded  party."  In 
Daniels  v.  Potter  (s),  the  defendants  had  a  cellar  opening  to  the 
street.  The  flap  of  the  cellar  had  been  set  back  while  the  defen- 
dant's men  were  lowering  casks  into  it,  as  the  plaintiff  contended, 
without  proper  care  having  been  taken  to  secure  it.  The  flap 
fell  and  injured  the  plaintiff.  The  defendant  maintained  that 
the  flap  had  been  properly  fastened,  but  also  set  up  as  a  defence 
that  its  fall  had  been  caused  by  some  children  playing  with  it. 
But  the  only  question  left  to  the  jury  by  Tindal,  O.J.,  was 
whether  the  defendant's  men  had  used  reasonable  care  to  secure 
the  flap.  His  direction  implies  that  in  that  case  only  would  the 
intervention  of  a  third  party  causing  the  injury  be  a  defence.  In 
Abbott  V.  Macjie  (t),  the  defendants  had  a  cellar  opening  to  the 
street.  Their  men  had  taken  up  the  flap  of  the  cellar  for  the  pur- 
pose of  lowering  casks  into  it,  and,  having  reared  it  against  the 
wall  nearly  upright,  with  its  lower  face,  on  which  there  were 
cross-bars,  towards  the  street,  had  gone  away.  A  child  five  years 
old  got  upon  the  cross-bars  of  the  flap,  and  in  jumping  off  them 
brought  down  the  flap  on  himself  and  another  child,  the  plaintiff, 
so  as  to  injure  both  of  them.  It  was  held  that  the  plaintiff 
could  recover,  provided  he  had  not  been  playing  with  the  other 
child  so  as  to  be  a  joint  actor  with  him.  In  Hill  v.  New  Biver 
Company  (u),  the  defendant  created  a  nuisance  in  a  public  high- 
way by  allowing  a  stream  of  water  to  spout  up,  open  and  un- 
fenced,  in  the  road.  The  plaintiff's  horses  passing  along  the  road 
with  his  carriage,  took  fright  at  the  water  thus  spouting  up,  and 
swerved  to  the  other  side  of  the  road.  It  so  happened  that  there 
was  in  the  road  an  open  ditch  or  cutting,  which  had  been  made 
by  contractors,  who  were  constructing  a  sewer,  and  which  had 
been  left  unfenced  and  unguarded,  which  it  ought  not  to  have 
been.  Into  this  ditch  or  cutting,  owing  to  its  being  unfenced, 
the  horses  fell  and  injured  themselves  and  the  carriage.     It 

(s)  4  0.  &  P.  262.  („)  9  B.  &  S.  303. 

(0  2  H.  &  0.  741 ;  33  L.  J.  Ex.  177. 
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was  contended  that  the  remedy,  if  any,  was  against  the  con- 
tractors; but  it  was  held  that  the  plaintiff  was  entitled  to  recover 
against  the  company.   In  Collins  v.  3Iiddle  Level  Commissioners  (x), 
the  defendants  were  bound  under  an  Act  of  Parliament  to  con- 
struct a  cut  with  proper  walls,  gates,  and  sluices,  to  keep  out  the 
waters  of  a  tidal  river,  and  also  a  culvert  under  the  cut,  to  carry 
off  the  drainage  of  the  lands  lying  east  of  the  cut,  and  to  keep 
the  same  open  at  all  times.     In  consequence  of  the  defective 
construction   of  the  gates  and  sluices,  the  waters  of  the  river 
flowed  into  the  cut,  and  bursting  its  western  bank,  flooded  the 
adjoining   lands.      The   plaintiff  and  other  proprietors  on  the 
eastern  side  closed  the  culvert,  and  so  protected  their  lands ;  but 
the  proprietors  on  the  western  side,  to  lessen  the  evil  to  them- 
selves, re-opened  the  culvert,  and  so  increased  the  overflow  on 
the  plaintiff's  land,  and  caused  injury  to  it.     The   defendants 
sought  to  ascribe  the  injury  to  the  act  of  the  western  proprietors 
in  removing  the  obstruction  which  those  on  the  other  side  had 
placed  at  the  culvert.     But  it  was  held  that  the  negligence  of 
the  defendants  was  the  substantial  cause  of  the  mischief.     "  The 
defendants,"   said   Montague   Smith,  J.,  "cannot  excuse  them- 
selves from  the  natural  consequences   of  their  negligence,  by 
reason  of  the  act,  whether  rightful  or  wrongful,  of  those  who 
removed  the  obstruction  placed  in  the  culvert  under  the  cir- 
cumstances found  in  this  case."     "  The  primary  and  substantial 
cause  of  the  injury,"  said  Brett,  J.,  "  was  the  negligence  of  the 
defendants;  and  it  is  not  competent  to  them  to  say  that  they  are 
absolved  from  the  consequences  of  their  wrongful  act,  by  what 
some  one;  else  did."     In  Harrison  v.  Great  Northern  Railway  (y), 
the  defendants  were  bound  under  an  Act  of  Parliament  to  main- 
tain a  delph  or  drain  with  banks  for  carrying  off  water  for  the 
protection  of  the  adjoining  lands.     At  the  same  time  certain  com- 
missioners, appointed  under  an  Act  of  Parliament,  were  bound  to 
maintain  the  navigation  of  the  river  Witham,  with  which  the  delph 
communicated.     There  having  been  an  extraordinary  fall  of  rain, 
the  water  in  the  delph  rose  nearly  to  the  height  of  its  banks, 
when  one  of  them  gave  way,  and  caused  the  damage  of.  which  the 
plaintiff  complained.     It  was  found  that  the  bank  of  the  delph 
was  not  in  a  proper  condition ;  but  it  was  also  found,  and  it  was  on 
this  that  the  defendants  relied  as  a  defence,  that  the  breaking  of 
the  bank  had  been  caused  by  the -water  in  it  having  been  penned 
back,  owing  to  the  neglect  of  the  commissioners  to  maintain  in  a 
proper  state  certain  Avorks  which  it  was  their  duty  to  keep  up 
under  their  Act.    Nevertheless  the  defendants  were  held  liable. 

(a;)  L.  E.  4  0.  P.  279,  287,  288;  38  (y)  3  H.  &  C.  231 ;  33  L.  J,  Ex.  266. 

L.  J.  C.  P.  236. 
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On  the  other  hand,  in  Sharp  v.  Powell  (z),  the  defendant  had, 
contrary  to  the  provisions  of  the  Metropolitan  Police  Act,  1839 
(a),  Avashed  a  van  in  the  street,  and  suffered  the  water  used  for 
the  purpose  to  flow  down  a  gutter  towards  a  sewer  at  some  little 
distance.  The  weather  being  frosty,  a  grating,  through  which 
water  flowing  down  the  gutter  passed  into  the  sewer,  had  become 
frozen,  over,  in  consequence  of  which  the  water  sent  down  by 
the  defendant,  instead  of  passing  into  the  sewer,  spread  over  the 
street  and  became  frozen,  rendering  the  sti-eet  slippery.  The 
plaintiff's  horse  coming  along  fell  in  consequence,  and  was  in- 
jured. It  was  held  that,  as  there  was  nothing  to  show  that  the 
defendant  was  aware  of  the  obstruction  of  the  grating,  and  as  the 
stoppage  of  the  water  was  not  the  necessary  or  probable  conse- 
quence of  the  defendant's  act,  he  was  not  responsible  for  what  had 
happened;  But  the  defendant  will  be  liable  for  the  consequence, 
no  matter  how  improbable,  which  he  in  fact  contemplates  (&)  as 
following,  or  intends  (e)  shall  follow,  from  his  wrongful  act  or 
negligent  omission.  Damage  caused  through  the  felony  of  a 
third  person  is  not  necessarily  too  remote.  A  bailee  who  receives 
remuneration  for  the  safe  custody  of  goods  (d),  and  even  a 
gratuitous  bailee  (e),  may  be  liable  for  the  loss  of  tlie  goods 
through  theft. 

Remoteness  of  damage — Costs  of  legal  proceedings. — In  an  action 
for  running  down  a  ship,  in  which  it  appeared  that  the  plaintiff 
had  been  obliged,  in  consequence  of  the  injury,  to  employ  a 
steam-tug,  the  owners  of  which  had  demanded  15  01.  for  salvage, 
and  had  commenced  a  suit  in  the  Admiralty  Court  against  the 
plaintiff,  who  had  paid  201.,  and  the  court  ultimately  had  decreed 
the  payment  of  45Z.,  with  costs,  to  the  salvors,  and  the  plaintiff 
sought  to  recover  these  costs  as  part  of  the  damage  he  had 
sustained,  it  was  held  that  the  proper  question  for  the  jury  was, 
whether  the  plaintiff,  in  paying  only  201.  into  court,  and  risking 
the  costs  of  the  action,  had  pursued  the  course  which  a  prudent 
and  reasonable  man  would  take  in  his  own  case,  and  that,'if  the 
jury  thought  he  had,  the  costs  of  the  suit  might  be  recovered  (/) ; 
but  "  no  person  has  a  right  to  inflame  his  own  account  against 

(z)  L.  B.   7    0.  P.  253 ;    41    L.  J.  726. 

C.  P.  95.  (d)  United  Service  Go., In  re;  Johnston's 

(a)  2  &  3  Vict.  c.  47,  s.  54.  Claim,  L.  E.  6  Oh.  212 ;  40  L.  J.  Oh.  286. 

(6)  Sharp  v.  Powell,  L.  B.  7  0.  P.  253 ;  (e)  Doorman  V-  Jenkins,  2  Ad.  &  B. 

41  L.  J.  C.  P.  95.  256;    4    L.   J.  K.   B.   29;     Oiblin    v. 

(c)  Gerhard  v.  Bates,  2  E.  &  B.  476,  McMullen,  L.  B.  2  P.  C.  317 ;  38  L.  J. 

490 ;  22  L.  J.  Q.  B.  364,  370 ;  Langridge  P.  0.  25 ;  Ultzen  v.  NicoU  (1894),  1 Q.  B. 

V.  Levy,  2  M.  &  W.  519  at  p.  632 ;  6  92  ;  63  L.  J.  Q.  B.  289. 

L.   J.  Ex.  137,  140 ;   4  M.  &  W.  337,  (/)  Tindall  v.  Bell,  11  M.  &  W.  228 ; 

338 ;  7  L.  J.  Ex.  387,  388  ;  Kendillon  v.  12  L.   J.  Ex.   160 ;    Mors-le-Blanoh  v. 

Maltby,  Car.  &  M.  402,  dissented  from,  Wilson,  L.  E.  8  C.  P,  227 ;  42  L.  J. 

but  not  on  this  point,  in  Munster  v.  C.  P.  70, 
Lamb,  11  Q.  B.  D.  588 ;  52  L.  J.  (}.  B, 
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another  by  incurring  expense  in  the  unrighteous  resistance  to  an 
action  which  he  cannot  defend"  (g).  If  the  costs  have  been 
taxed,  the  taxed  costs  only  can  be  recovered  (7i).  But  if  the 
costs  incurred  in  legal  proceedings  are  no  part  of  the  con- 
sequences of  the  wrong  done,  they  cannot  be  recovered  (i)  ;  thus 
where  the  plaintiff's  goods  had  been  seized  under  an  invalid 
warrant  of  attorney  and  he  brought  an  action  of  trespass  to  the 
goods,  it  was  held  that  he  could  not  recover  in  that  action  the 
costs  he  had  incurred  in  setting  aside  the  warrant  (/<;).  The 
expense  incurred  by  a  plaintiff"  in  consulting  a  solicitor  and 
obtaining  a  legal  opinion  upon  the  validity  of  his  claim,  is  not 
recoverable  as  part  of  the  damages.  "  Parties  must  do  what  they 
think  is  right ;  and  the  expanse  of  getting  the  experience  of 
attorneys  to  advise  is  not  to  be  repaid  by  the  otlier  party. 
Nothing  of  that  sort  can  be  allowed  in  damages  ;  and  everything 
of  that  nature  that  a  plaintiff  is  entitled  to  will  be  allowed  in  the 
taxation  of  costs  "  (I). 

Remoteness  of  damage — Medical  exiyenses. — Where  the  plaintiff 
had  been  wounded  by  the  negligence  of  the  defendant  in  the 
management  of  a  gun,  and  had  employed  a  surgeon  and  physician 
for  the  cure  of  the  injury  he  had  sustained,  Lord  Ellenborough  told 
the  jury,  that  as  to  the  surgeon's  bill  they  were  to  consider  the 
amount  as  paid  by  the  plaintiff,  since  the  surgeon  could  compel 
the  payment  of  it  as  a  legal  debt  (m). 

Remoteness  of  damage — Prosjoective  damages. — Although  a 
plaintiff  is  not  to  be  compensated  for  uncertain  and  doubtful  conse- 
quence which  may  never  ensue,  yet  he  is  entitled  to  compensation 
for  losses  which  will  "  almost  to  a  certainty  happen."  The  jury 
may  take  into  their  consideration,  in  making  up  their  minds  on  the 
damages,  losses  which  will  in  all  probability  be  sustained  by  the 
plaintiff.  "But  here,"  said  Best,  O.J.,  "the  cause  of  action  is 
complete,  for  the  whole  thing  has  but  one  neck,  and  that  neck 
was  cut  off  by  one  act  of  the  defendant  which  entitled  the  plaintiff 
to  maintain  this  action.  It  would  be  most  mischievous  to  say — 
it  would  be  increasing  litigation  to  say — you  shall  not  have  all 
you  are  entitled  to  in  your  first  action,  but  you  shall  be  driven  to 
bring  a  second,  a  third,  or  a  fourth  action  "  («). 

(3)  Ld.  Denman,  C.J.,  Short  v.  Kallo-  li  L.  J.  Q.  B.  ]43. 

way,  11  Ad.  &  E.  28  at  p.  31  ;  Bonne-  (I)  Clare  v.  Maynard,  7  C.  &  P.  at  p, 

herq  v.  Falldand  Islands  Co.,  17  C.  B.  743. 

N.  S.  1 ;  34  L.  J.  0.  P.  34.  (m)  Dixon  v.  Bell,  1  Stark.  287,  28.1; 

(h)  Grace  v.  Morgan,  2  Bing.  N.  C.  Loosemoore  v.  Radford,  9  M.  &  W.  G57 ; 

534;   2  So.   790;   5   L.   J.   C.   P.    180.  11  L.  J.  Ex.  284;  Sparh  \.  neslop,lB. 

Bat'  see  per  Martin,  B.,  in  Howard  v.  &  E.  563 ;  28  L.  J.  Q.  B.  197. 

Loveqrove,  L.  E.  6  Ex.  43  at  p.  45 ;  40  («)  Best,  C.J.,  Richardson  v.  Mellish, 

L  J  Ex.  13  at  p.  15.  2  Bing.  229  at  p.  240 ;  Hodsoll  v.  Stalle- 

(i)  Fow  V.  Davis,  1  B.  &  S.  220;  30  brass,  11  Ad.  &  E.  301;  9  L.  J.  Q.  B. 

L.  J.  Q.  B.  257.  1^2. 

(&)  Hollou-ay  v.  Turner,  6  Q.  B,  928 ; 
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In  all  cases  of  assault  the  jury  should  take  into  their  con- 
sideration, in  assessing  the  damages,  the  probable  future  injury 
that  will  result  to  the  plaintiff  from  the  act  of  violence  ;  for  the 
damages,  when  given,  are  taken  to  embrace  all  the  injurious  con- 
sequences of  the  wrongful  act,  unknown  as  well  as  known,  which 
may  arise  hereafter,  as  well  as  those  which  have  arisen,  so  that 
the  right  of  action  is  satisfied  by  one  recovery.  Thus,  where  the 
plaintiff  had  received  a  blow  on  the  head,  and  sustained  little 
apparent  injury,  and  recovered  small  damages,  and  afterwards  a 
portion  of  his  skull  came  away,  and  it  then  appeared  that  the 
skull  had  been  fractured,  and  he  then  brought  a  second  action, 
which  was  attempted  to  be  supported  on  the  ground  that  the 
former  recovery  was  for  a  mere  battery  and  this  for  maihem,  it 
was  held  that  no  action  lay,  for  there  was  but  one  blow,  and  that 
was  the  cause  of  action  in  both  suits,  and  not  the  consequences. 
And  the  distinction  was  pointed  out  between  this  case  and  one  of. 
continuing  nuisance,  where  each  continuance  is  a  fresh  nuisance  (o). 
No  fresh  action,  therefore,  arises  by  reason  of  subsequent  new 
damage  resulting  from  the  wrongful  act,  if  the  act  itself  was 
actionable  ;  for,  if  the  action  was  brought,  all  the  damages  which 
he  could  recover  for  that  injury  could  be  recovered  by  the  plaintiff 
in  that  action  if  he  succeeded  (p). 

In  estimating  the  damages  in  an  action  for  a  libel  against  a 
trader,  the  jury  may  take  into  consideration  the  prospective  injury 
which  will  probably  accrue  to  the  trader  from  the  publication  of 
the  libel  (q).  It  has  been  said  that  the  damage  sustained  at  the 
time  of  the  commencement  of  the  action  is  all  that  the  plaintiff 
can  recover,  and  that  the  jury  cannot  take  into  account  the  pro- 
spective injury;  "but  it  appears  to  me,"  observes  Bosanquet,  J., 
"  that  the  jury  were  warranted  in  proportioning  the  damages  to 
the  amount  of  injury  that  would  naturally  result  from  the  act  of 
the  defendant,  though  it  might  not  affect  him  until  a  subsequent 
period  "(r).  And  the  jury  may,  it  seems,  give  damages  for  the 
mental  suffering  arising  from  the  apprehension  of  the  future 
consequences  of  the  publication  of  the  libel  (s). 

Where  in  consequence  of  a  collision  a  ship  was  unable  to  fulfil 
a  contract  it  was  held  that  her  owners  were  entitled  to  recover 
such  damages  as  would  fairly  represent  the  loss  of  her  earnings 
under  such  contract  (t). 

In  an  action  for  injury  to  the  plaintiff's  land  and  buildings,  by 

(o)  Fetter  v.  Seal,  1  Ld.  Eaym.  339,  (r)  Ingram  V.  Lawson,  8  Sc.  471  at  p. 

G92;  1  Salk.  11.  477;   6  feing.  N.  0.  212;  9  L.  J.  0.  P. 

(p)  Coleridge,  J.,  Bonomi  v.  Bad;-  145. 

Iwuse,  E.  B.  &  E.  022  at  p.  641 ;  27  L.  J.  (s)  GosUn  V.  Carry,  7  M.  &  G.  342 ;  8 

Q.  B.  378  at  p.  :!90.  So.  iST.  R.  21. 

(q)  Gregory  v.  Williams,   I   0.  &  K.  (0  Tlie  Arqentino,  14  App.  Cas.  519 ; 

568.  59  L.  J.  P.  17. 
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removal  of  support  through  mining  operations  carried  on  by  the 
defendant,  it  was  held  that  damage  was  recoverable  in  the  action 
for  a  fresh  subsidence  occurring  fourteen  years  after  compensation 
had  been  made  for  the  original  subsidence  («). 

Mitigation  of  damages — Evidence. — Circumstances  which  fall 
short  of  a  complete  justification,  and  do  not  amount  to  a 
defence  to  the  action,  may  be  given  in  evidence  in  mitigation 
of  damages,  as  establishing  a  less  aggravated  case  against  the 
defendant  (x).  Thus,  in  an  action  for  an  assault,  the  circum- 
stances which  led  to  the  assault  are  admissible  in  evidence  in 
reduction  of  the  damages  (ij). 

In  an  action  for  assaulting  the  plaintiff  and  seizing  his  goods 
it  may  be  shown  in  mitigation  of  damages  that  the  defendant  was 
a  custom-house  officer,  and  that  the  plaintiff  was  going  away 
from  a  vessel  with  goods  liable  to  duty,  without  paying  the  duty, 
whereupon  the  defendant  detained  him  and  took  possession  of  his 
goods  (s).  Where  the  defendant  gave  the  plaintiff  in  charge  for 
stealing  fat,  and  it  appeared  that  there  was  no  legal  evidence  of 
any  felony,  but  the  defendant  bond  fide  believed  that  his  fat  had 
been  stolen,  and  that  the  plaintiff  had  stolen  it,  and  there  was 
reasonable  ground  for  his  belief,  Best,  C.J.,  allowed  the  grounds 
of  suspicion  to  be  given  in  evidence  in  mitigation  of  damages  (a). 

Where  the  defendant  wrote  a  novel,  and  the  plaintiff  in 
reviewing  it  went  beyond  the  bounds  of  fair  criticism  and 
libelled  the  defendant  and  his  family,  and  the  defendant 
thrashed  the  plaintiff,  who  brought  an  action  for  the  assault, 
it  was  held  that  the  libel  might  be  given  in  evidence  in 
mitigation  of  damages,  although  it  was  the  subject  of  another 
action  by  the  defendant  against  the  plaintiff;  but  the  jury  were 
told  that,  as  the  defendant  had  chosen  his  remedy  for  the  libel 
by  his  action  for  damages,  he  could  not  fairly  be  allowed  to  take 
much  advantage  of  it  in  mitigation  of  damages  in  the  action  for 
the  assault  (&). 

Where  the  plaintiff  painted  a  picture,  which  he  designated 
"  The  Beauty  and  the  Beast,"  and  caused  it  to  be  exhibited  in 
Pall  Mall  for  money,  where  crowds  went  to  see  it,  and  the 
defendant  went  and  cut  the  picture  in  pieces,  and  the  plaintiff 
claimed  the  full  value  of  the  picture  and  compensation  for  the 

(u)  Barley  Main  CulUery  Co.  v.  Mit-  (y)  Linford  v.  Lalte,  3  H.  &  N.  27G  ; 

Ml,  11  App.  Cas.  127 ;   55  L.  J.  Q.  B.  27  L.  J.  Ex.  334. 

529  •  and  per  Cockburn,  C.J.,  Lamb  v.  (z)  De  Gondouinv.  Lewis,  10  Ad.  &  E. 

Wallier,  3  Q.  B.  D.  389 ;  47  L.  J.  Q.  B.  117 ;  9  L.  J.  Q.  B.  148. 

451  (a)  Chinn  v.  Morris,  2  0.  &  P.  331. 

(x)  Tindal,  C.J.,  PerUns  v.  Vaughan,  As  to  evidence  in  mitigation  of  damages 

5  Sc.  N.  E.  88 1  at  p.  886 ;  4  M.  &  G.  in  actions  of  libel  and  slander,  see  post, 

989  ;  12  L.  J.  0.  P.  38  ;  Speck  v.  Fhillips,  p.  243. 

5  M.  &  W.  279  ;   7  Dowl.  470;  8  L.  J.  (6)  Frasen-  v.  BerTceley,  7  C.  &  P.  G21. 
Ex.  249,  277. 
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loss  of  the  exhibition,  the  defendant  was  permitted  to  show  in 
mitigation  of  damages  that  the  picture  was  a  scandalous  libel 
upon  the  defendant's  brother  and  sister,  and  the  exhibition  of  it 
a  pubh'c  nuisance.  "  If,"  observes  Lord  Ellenborough,  "  it  [the 
picture]  was  a  libel  upon  the  persons  introduced  into  it,  the  law 
cannot  consider  it  valuable  as  a  picture.  Upon  an  application  to 
the  Lord  Chancellor,  he  would  have  granted  an  injunction  against 
its  exhibition ;  and  the  plaintiff  was  both  civilly  and  criminally 
liable  for  having  exhibited  it.  The  jury,  therefore,  in  assessing 
the  damages  must  not  consider  this  as  a  work  of  art,  but  must 
award  the  plaintiff  merely  the  value  of  the  canvas  and  paint 
which  formed  its  component  parts."  (e) 

In  actions  for  damages  for  seizing  goods  under  irregular  or 
void  process,  it  is  no  ground  for  mitigation  of  damages  that  a 
regular  judgment  had  been  recovered  against  the  plaintiff. 
Parties  are  not  to  extort  even  what  is  justly  due  by  the  improper 
execution  of  a  warrant;  and,  wherever  goods  are  seized  under 
process  in  a  place  to  which  the  process  does  not  run,  the  full 
value  of  the  goods  and  all  provable  damage  are  recoverable,  {d) 

Damages  ivlien  plaintiff  is  insured  against  loss,  or  has  received 
full  indemnity  under  a  contract  of  insurance. — The  recovery  by 
the  plaintiff  of  full  compensation  for  the  loss  or  damage  his 
property  has  sustained  under  a  contract  witli  insurers,  cannot  be 
given  in  evidence  in  reduction  of  damages  in  an  action  against 
the  wrong-doer  who  has  done  the  mischief.  The  plaintiff's  con- 
tract with  the  underwriters  or  insurers  is  res  inter  alios  acta,  of 
which  the  defendant  cannot  avail  himself.  If  it  were  not  so,  the 
wrong-doer  would  take  the  benefit  of  a  policy  of  insurance  with- 
out paying  the  premium  (e).  Thus,  in  an  action  for  an  injury 
done  to  the  plaintiff's  vessel  from  negligence  in  running  it  down 
at  sea,  the  fact  of  the  plaintiff's  having  received  from  the  under- 
writers the  amount  of  the  loss  was  held  to  be  no  answer  to  the 
plaintiff's  claim  for  damages  (/).  So,  in  an  action  for  personal 
injuries  caused  by  the  defendant's  negligence  a  sum  received  by 
the  plaintiff  on  a  policy  of  insurance  against  accidents  cannot  be 
taken  into  account  in  reduction  of  damages  (g).  A  plaintiff, 
however,  who  has  received  a  full  indemnity  for  his  loss  under  a 
contract  of  insurance,  and  has  afterwards  recovered  compensation 
in  an  action  for  damages  against  the  wrong-doer,  is  not  entitled 
to  a  double  satisfaction ;  but,  as  soon  as  he  has  received  from  the 

(c)  Du  Bod  V.  Seree/ord,  2  Campb.  (e)  Tales  v.  WTitjte,  i  Bing.  N.  C.  272 ; 

511.  5  Sc.  640 ;  7  L.  J.  C.  P.  116. 

(i)  Sowell  V.  Champion,  6  Ad.  &  E.  (/)  Yates  v.  TTAafe,  4  Bing.  N.  C.  272 ; 

407;  7  L,  J.  Q.  B.  197  ;  Edmondson  v.  5  Sc.  640 ;  7  L.  J.  C.  P.  116. 

NuUall,  17  C,  B.  N.  S.  280 ;  34  L.  J.  C.  P.  (g)  Bradburn  v.  Great  Western  Bail- 

102.  way,  L.  R.  10  Ex.  1 ;  44  L.  J.  Ex.  9. 
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underwriter  or  insurer  the  amount  for  whicb  he  has  insured,  he 
becomes  a  trustee  for  the  latter  in  respect  of  any  compensation 
paid  or  payable  by  the  wrong-doer,  and  is  bound  to  hand  over  to 
the  insurer  whatever  money  he  receives  from  the  wrong-doer  over 
and  above  the  actual  loss  he  has  sustained,  after  taking  into 
account  the  amount  he  has  received  under  the  contract  of  in- 
surance. The  insurer,  moreover,  who  has  paid  the  loss,  is  entitled 
to  sue  in  the  name  of  the  insured,  for  the  purpose  of  recovering 
from  the  wrong-doer  full  compensation  for  the  injury  (h).  Thus, 
where  certain  insurers  had  paid  the  amount  of  the  loss  occasioned 
by  the  demolition  of  a  house  by  rioters,  it  was  held  that  they 
might  maintain  an  action  in  the  name  of  the  insured  against  the 
hundred,  under  the  statute,  to  recover  compensation  for  the 
injury  («).  But  the  right  of  the  insurer  is  merely  to  make  such 
claim  for  damages  as  the  insured  could  have  made ;  and,  when 
the  latter  cannot  assert  a  claim  for  damages  against  the  wrong- 
doer, neither  can  the  insurer  do  so  (k). 

Double  and  treble  damages. — Various  statutes  give  double  and 
treble  damages  against  persons  who  violate  their  provisions  (Z). 
In  these  cases,  it  should  be  ascertained  at  the  trial  whether 
the  amount  of  damage  assessed  by  the  jury  is  the  actual 
damage  sustained,  or  the  statutory  damage  of  double  or  treble 
the  actual  damage;  for,  if  the  jury  assess  the  damages  gene- 
rally at  a  certain  sum,  and  there  is  nothing  to  show  that  the 
jury  have  found  only  the  single  value,  the  court  is  bound  to  con- 
clude that  the  jury  have  taken  into  their  consideration  and  have 
assessed  all  the  damages  that  the  plaintiff  is  entitled  to  recover. 
But,  if  the  jury  find  the  actual  or  single  damage  expressly,  then 
the  plaintiff  may  apply  to  have  the  judgment  entered  up  for 
double  or  treble  value  according  to  the  statute  (m). 

(h)  Uandal  v.  Cochran,  1  Vea.  sen.  98.  post,  p.  333 ;  or  the  rescuing  a  distresa 

(t)  Mason  v.  Sainshury,  3  Doug.  61 ;  (2   W.  &  M.,  Sesa.  1,  c.  5,  s.  4\  post, 

Clark  V.  Mything,  2  B.  &  C.  254 ;  3  D.  p.  337 ;  or  the  selling  a  distress  when  no 

&  E.  489 ;  2  L.  J.  (O.  S.)  K.  B.  7.  rent  is  owing  (ib.  s.  5),  post,  p.  339. 

(k)  Simpson  v.  Tliompson,  3  App.  Cas.  (m)  Baldwyn  v.  Qirries,  Godb.  245  ; 

279  ;  Midland  Insurance   Co.  v.  Smith,  Sandford  v.  Clarice,  2  Chitt.  351 ;  Buckle 

6  Q.  B.  D.  561 ;  50  L.  J.  Q.  B.  329.  v.  Bewes,  4  B.  &  C.  154 ;  Baher  v.  Brown, 

(i)  Such  are  the  statutes  prohibiting  2  M.  &  W.  199 ;  6  L.  J.  Ex,  11 ;  Masters 

and  punishing  the  improper  impounding  v.  Farris,  1  C.  B.  715. 
of  a  distress  (1  &  2  Ph.  &  M.  c.  12,  s.  1), 
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SECTION  III. 

JUSTIFICATION   OF  DEFENDANT. 

Justifieation  generally, — It  may  conduce  to  the  better  under- 
standing of  the  nature  of  a  tort  if  the  matter  is  now  regarded 
from  the  opposite  standpoint,  i.e.,  the  justification  of  the  defend- 
ant. To  give  a  complete  account  of  what  will  justify  an  act 
under  any  conceivable  state  of  circumstances  would  be  to  state 
the  whole  law  of  torts.  In  the  present  section  the  general  rule 
and  some  of  the  more  important  examples  will  be  given,  and  tlie 
matter  will  be  further  dealt  with  under  the  various  wrongs  to 
which  the  justifications  are  applicable. 

Conflict  of  rights. — Unless  they  were  modified  by  law,  the 
rights  of  different  individuals  would  in  certain  cases  necessarily 
clash  with  one  another.  To  prevent  inconveniences  of  this 
nature,  the  law  regulates  these  conflicting  rights,  sometimes 
subordinating  one  to  the  other,  and  at  other  times  allowing  both 
to  exist  togetlier  on  the  terms  that  either  right  shall  only  be 
exercised  hona  fide  and  with  due  care.  Thus,  the  right  of  A  to 
dig  a  hole  in  his  own  land  is  subordinated  to  the  right  of  B  to 
have  his  land  supported  by  the  adjoining  land  of  A  ;  and,  if  A 
digs  a  hole  at  the  edge  of  his  land  and  so  near  to  B's  that  the 
surface  of  E'a  land  gives  way  and  subsides,  A  is  responsible  for 
the  damage  thereby  caused  to  B.  On  the  other  liand,  the  right 
of  A  to  use  a  public  liighway  is  not  subordinated  to,  but  exists 
concurrently  Avith,  the  right  of  B  to  use  it,  the  only  restriction 
being,  that  each  shall  use  the  way  hona  fide  and  with  due  care. 
A,  therefore,  is  not  responsible  for  an  injury  done  to  B  by  his 
tise  of  the  highway,  provided  he  uses  it  lona  fide  and  with  due 
care.  If,  however,  A,  driving  along  a  highway,  drives  negligently 
so  as  to  come  into  collision  with  B,  he  is  responsible  for  the 
damage  done ;  and  he  is  also  liable  to  an  action,  if,  under  pre- 
tence of  using  the  highway  himself,  he  maliciously  obstructs  B 
in  the  use  of  it  {n). 

The  due  regulation  and  subordination  of  conflicting  rights 
constitute  the  chief  part  of  the  science  of  law.  It  is  impossible 
to  give  any  rule  applicable  to  all  cases  which  may  arise  except 
the  general  one  that,  whenever  damage  is  caused  by  one  man  to 
another,  the  law,  in  deciding  which  shall  bear  the  loss,  is 
governed  by  principles  of  expediency  modified  by  public  senti- 
ment. An  act  which,  immafiacie,  would  appear  to  be  innocent, 
may  become  tortious,  if  it  invades  the  superior  right  of  another 
person.     A  familiar  instance  is  the  erection  on  one's  own  land 

(»)  Green  v.  London  General  Omnibm  Co.,  7  C,  B.  N.  S.  290  ;  29  L.  J,  C.  P.  13. 
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of  anything  wkicli  obstructs  the  light  of  a  neighbour's  liouse. 
Prima  facie,  it  is  lawful  to  erect  what  one  pleases  on  one's  own 
land;  but,  if  by  twenty  years'  enjoyment  the  neighbour  has 
acquired  the  right  to  the  unobstructed  transmission  of  the  light 
across  that  land,  the  erection  of  any  building  which  substantially 
obstructs  it  is  an  invasion  of  the  right,  and  so  not  only  does 
damage,  but  is  injurious  (o). 

General  rule. — The  general  rule  is  that  when  the  plaintiff 
complains  that  an  act  of  the  defendant  is  wrongful,  the  latter 
may  justify  the  act  by  showing  a  right  to  do  it  equal  or  superior 
to  the  right  of  the  plaintiff  to  be  protected  against  it  {p). 

The  right  of  the  defendant  to  do  the  act  complained  of  may 
be  a  right  recognized  by  the  common  law,  or  conferred  upon  him 
by  the  plaintiff,  or  by  statute. 

Trespass  to  the  person. — Prima  facie  both  parties  have  an 
equal  right  to  the  security  of  their  persons  and  property ;  there^ 
fore  if  one  invades  the  right  of  the  other  he  cannot  complain  if 
the  latter  takes  certain  steps  for  his  own  protection.  Accordingly 
the  defendant  may  justify  an  assault  on  the  ground  that  the 
plaintiff  first  assaulted  him,  and  that  he  thereupon  necessarily 
committed  the  alleged  assault  in  his  own  defence  (q).  The 
assault  by  the  defendant  must  be  commensurate  with  that  by 
the  plaintiff  (r),  for  "hitting  a  man  a  little  blow  with  a  little 
stick  on  the  shoulder  is  not  a  reason  for  him  to  draw  a  sword  and 
cut  and  hew  the  other  "  (a).  To  justify  an  assault  the  provocation 
must  be  immediate  (t).  So  he  may  justify  an  assault  in  defence 
of  his  land  by  proving  that  he  was  possessed  of  land  whereon  the 
defendant  was  trespassing  and  doing  damage ;  that  he  requested 
the  defendant  to  leave  the  land,  which  the  defendant  refused  to 
do;  and  that  thereupon  the  plaintiff  gently  laid  his  hands  on  the 
defendant  in  order  to  remove  him,  doing  no  more  than  was  neces- 
sary for  that  purpose.  This  will  justify  the  defendant  himself,  and 
also  his  servants,  acting  by  his  orders  in  removing  the  plaintiff  (m). 
So  a  person  in  possession  of  a  house  may  justify  laying  hands 
upon  a  trespasser  who  will  not  go  peaceably  (x)    If  the  trespasser 

(o)  Rogers  v.  Eajendro  Butt,  13  Moo.  200. 

P.  C.  209  at  p.  237.  U)  Cochroft  v.  Smith,  1 1  Mod.  43 ;  2 

(p)  Read  v.   Friendly  Soc.   of  Slone  Salk.  641 ;  Cooh  v.  Becde,  1  Ld.  Eaym. 

Mcifons,  [1902]  2  K.  B.  88  at  p.  96;  71  176.     See  Dean  v,  Taylor,  11  Exoli.  68. 

L.  J.  K.  B.  634  at  p.  638,  :per  Darling  (<)  Oocliroft  v.  Smith,  11  Mod.  43;  2 

J.;  approved  j3er  Vaughan  WillianaB,  Salk. 641 ;  JJegi.  v. DmcoK, Car. &  M. 241. 

L.J.,    Glamorgan     Coal    Co.    v.   South  (u)  Bush  v.  Parker,  1  Bing.  N.  0.  72  ; 

Wales  Miners'  Federation,  HM3]  2K.B.  3  L.  J.  C.  P.  242;  Figgott  v.  Kemp,l 

645  at  p.  570 ;  72  L.  J.  K.  B.  893  at  p.  C.  M.  &  E.  197  ;  Holmes  v.  Bagge,  1  E. 

903.  &  B.  782;  22  L.  J.  Q.  B.  301 ;  Jdayling 

(g)  BuUen  &  Leake,  Prec.  (3rd  ed.),  v.  Okey,  8  Exch.  531 ;  22  L.  J.  Ex.  139. 

p.  792.  (a;)   Weaver   v.   Bush,   8    T.   E.   78 ; 

(r)  Dale  v.  Wood,  7  Moore  33 ;  Oahes  Gregory  v.  Hill,  8  T.  E.  299 ;  Timothy 

V.  Wood,  2  M.  &  W.  791 ;  6  L,  J.  Ex.  v.  Simpson,  1  0.  M.  &  B.  757;  4  L.  J. 
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enters  forcibly,  the  person  in  rightful  possession  may  lay  hands 
upon  him  without  previously  requesting  him  to  depart  (y). 

A  man  may  also  justify  an  assault  in  defence  of  the  possession 
of  his  goods  (z).  A  wife  may  justify  an  assault  in  defence  of  her 
husband,  and  so  may  a  servant  in  defence  of  his  master  (a),  A 
man  may  justify  an  assault  in  defence  of  his  wife  (b),  his  servant  (c), 
his  father  and  mother,  or  children  within  age  (d). 

A  master  may  moderately  chastise  his  apprentice  for  dis- 
obedience (e),  so  may  a  father  his  infant  son  (/)  or  a  headmaster 
his  pupil  (g).  > 

By  the  common  law  the  master  of  a  ship  has  authority  over 
all  the  mariners  on  board  the  ship,  and  it  is  their  duty  to  obey  his 
commands  in  all  lawful  matters  relating  to  the  navigation  of  the 
ship  and  the  preservation  of  good  order  (h).  In  case  of  dis- 
obedience or  disorderly  conduct  he  may  lawfully  correct  them  in 
a  reasonable  manner  (i).  And  he  may  take  reasonable  means  to 
detain  a  seaman  in  custody  on  probable  cause  of  suspicion  of  his 
having  committed  a  felony  (k),  and  may  put  him  in  irons  (l),  and 
even  flog  him  (m)  if  he  is  mutinous  and  the  safety  of  the  ship 
and  those  on  board  demand  it. 

An  arrest  may  be  justified  for  the  purpose  of  bringing 
criminals  to  justice.  A  private  person  is  justified  in  making  an 
arrest  if  a  felony  has  been  committed  and  he  has  reasonable  and 
probable  cause  for  supposing  that  the  person  arrested  is  tho 
felon  (n).  A  constable  is  justified  in  arresting  on  a  reasonable 
suspicion  of  a  felony  having  been  committed  and  of  the  person 
arrested  being  guilty  of  it  (o). 

Ex.  81 ;  Oalces  v.  Wood,  2  M.  &  W.  791 ;  (ff)  Fitzgerald  v.  Northcote,  4  F.  &  F. 

6  L.  J.  Ex.  200 ;    Webiter  v.  Walts,  11  656. 

Q.  B.  311 ;  17  L.  J.  Q.  B.  73.  (h)    Abbott   on   Merchant    Shipping 

(!/)  Polkinghorn  v.    Wright,  8  Q.   B.  (14th  ed.),  p.  238.     He  has  a  similar 

197;  15  L.  J.  Q.  B.  70.    See  further  authority  over  the  passengers ;  Boyce  y. 

Manning  v.   Eastern   Counties  Ry.,   12  Bayliffe,  1  Campb.  58. 

M.  &  W.  237 ;  13  L.  J.  Ex.  265  ;  Glover  («)  See  Watson  v.  Christie,  2  B.  &  P. 

V.  London  &  8.    W.  By.,  L.  R.  3  Q.  B.  221;  The  Agincourt,  1  Hagg.  271. 

25 ;  37  L.  J.  Q.  B.  57.  (7c)    Broughton  v.  Jackson,  18  Q.  B. 

(z)  BUdes  V.  Higgs,  10  0.  B.  N.  S.  378 ;  21  L.  J.  Q.  B.  265. 

713  ;  30  L.  J.  C.  P.  347.     See  Chamhers  (J.)   Boyoe  v.  Baylife,  1  Campb.  58  ; 

V,  Miller,  13  0.  B.  N.  S.  125  ;  32  L.  J.  Murray  v.  Moutrie,  6  C.  &  P.  471. 

C.  P.  30 ;    Gaylard  v.  Morris,  3  Exch.  (m)  Lamb  v.  Burnett,  1  Cr.  &  J.  291 ; 

C95 ;  18  L.  J.  Ex.  297  ;  Polkinghorn  v.  9  L.  J.  (0.  S.)  Ex.  35. 

Wright,  8  Q.  B.  197 ;  15  L.  J.  Q.  B.  70 ;  (»i)  Bechmth  v.  Fhilby,  6  B.  &  C.  635 ; 

Meld  V.  Adames,  12  Ad.  &  E.  649 ;  10  5  L.  J.  (O.  S.)  M.  C.  132 ;   Sailes  v. 

L.  J.  Q.  B.  2.     See  post,  p.  608.  Marks,  7  H.  &  N.  56  ;   30  L.  J.  Ex. 

(a)  Leward  v.  Baseley,  1  Ld.  Eaym.  389 ;   Ferryman  v.  Lister,  L.  E.  3  Ex. 

62;  1  Salk.  407.  197;  37  L.  J.  Ex.  166;  L.  E.  4  H.  L. 

(6)  Y.  B.  Mich.  19  Hen.  VI.  f.  31,  B.  521 ;  39  L.  J.  Ex.  177 ;  Currie  v.  Almond, 

pi.  60.  5  Bing.  N.  C.  224;  8  L.  J.  C.  P.  103. 

(c)  Roll  Abr.  Trespass,  D.  (o)  Beckwith  v.  Fhilby,  6  B.  &  C.  635 ; 

fd)  3  Salk.  46.  5  L.   J.  (O.  S.)  M.  0.   132;    Davis  v. 

(e)  Fenn  v.  Ward,  2  Cr.  M.  &  R.  338;  Mussell,  5  Bing.  354;  7  L.  J.  (O.  S.)  C. 

4  L.  J.  Ex.  304.  P.  52;  Hogg  v.  Ward,  3  H.  &  N.  417; 

(/)  Winterburn  v.  Brooks,  2  C.  &  K.  27  L.  J.  Ex.  443. 
216. 
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For  the  sake  of  the  preservation  of  the  peace  any  individual 
who  sees  it  broken  may  restrain  the  liberty  of  him  whom  he  sees 
breaking  it,  so  long  as  his  conduct  shows  that  the  public  peace  is 
likely  to  be  endangered  by  his  acts  ;  and  he  may  detain  him  till 
his  passion  has  cooled  and  his  desire  to  break  the  peace  has  ceased, 
and  then  deliver  him  to  a  peace  officer,  who  may  carry  him 
before  a  justice  of-  the  peace,  that  he  may  find  sureties  for  the 
peace  (f). 

Legal  process. — The  process  of  a  competent  court  justifies  all 
who  act  under  it,  even  though  the  judgment  or  order  of  the  court 
be  erroneous  in  point  of  law  ;  and  though  it  be  afterwards  reversed 
or  set  aside  for  error  in  law,  yet  it  justifies  all  acts  done  under  it 
before  it  is  reversed  or  set  aside  {q) ;  the  error  being  the  fault  of 
the  court  and  not  of  the  party  (r). 

Where  the  process  is  irregular,  e.g.,  where  it  has  issued 
although  some  necessary  preliminary  condition  or  direction  has 
not  been  observed,  it  justifies  acts  done  under  it  until  it  is  set 
aside  (s),  but  after  it  has  been  set  aside  it  ceases  to  be  a  justifica- 
tion to  anybody,  except  the  officers  of  the  court  who  have 
executed  it,  for  acts  done  under  it  whether  before  or  after  it  has 
been  set  aside  Q).  But  it  still  protects  the  sheriff  or  his  officer 
or  any  persons  acting  on  their  mandate  (m). 

Where  the  process  is  void  {x),  for  example,  where  the  court 
has  no  jurisdiction  {y),  it  affords  no  justification  to  the  parties 
enforcing  it,  except  the  officer  of  the  court  who  executes  it;  and 
it  justifies  him  only  when  the  defect  is  not  plain  on  the  face  of 
the  warrant  or  writ  of  execution  (z). 

Judges  of  the  Supreme  court  have  power  to  commit  to  prison 
persons  guilty  of  contempt  of  court,  whether  the  contempt  is 
committed  in  the  face  of  the  court  or  out  of  court  {a).  Inferior 
courts  of  record  have  power  to  imprison  for  contempt  committed  in 
the  face  of  the  court ;  but  they  have  no  authority  at  common  law 
to  punish  for  contempt  not  committed  in  the  face  of  the  court  (h) . 

(p)  Timothy  v.  Simpson,  1  0.  M.  &  E.  v.  aarJc,  5  B.  &  Aid.  744. 

757  at  p.  762 ;  4  K  J.  Ex.  81 ;  Ingle  v.  (a;)  Broohs  v.  Hodgkinson,  4  H.  &  N. 

Bell,  1  M.  &  W.  516  -  5  L.  J.  Ex.  85 ;  712 ;  29  L.  J.  Ex.  93 ;  Parsons  v.  Lloyd, 

Grant  v.  Moser,5  M.  &  G.  123 ;  12  L.  J.  3  Wils.  841. 

C.  P.  146 ;  Baynes  v.  Brewster,  2  Q.  B.  {y)  See  post,  pp.  152,  922. 

375 ;  11  L.  J.  M.  C.  5 ;  Price  v.  Seeley,  (z)  Watson  v.  Bodell,  14  M.  &  W.  57 ; 

10  CI.  &  F.  28.  14  L.  J.  Ex.  281 ;  Andrews  v.  Marris,  1 

(o)  Prentice  v.  Harrison,  4  Q.  B.  852  ;  Q.  B.  3 ;  10  L.  J.  Q.  B.  225 ;  Carralt  v. 

12  L.  J.  Q.  B.  315 ;  Smith  v.  Sydney,  Morley,  1.  Q.  B.  18 ;  10  L.  J.  Q.  B.  259 ; 
L.  E.  5  Q.  B.  203;  39  L.  J.  Q.  B.  144.     '  Thomas  v.  Hudson,  14  M.  &  W.  353;  14 

(r)  See  Philips  v.  Biron,  Stra.  509.  L.  J.  Ex.  283  ;  16  M.  &  W.  885 ;  17  L.  J. 

(g)  Middell  v.  Palceman,  2  Cr.  M.  &  E.  Ex.  365.    See  post,  pp.  152,  167,  9.')). 

30.  (a)  See  ^os«,  pp.  181,  921. 

(0  Codritigton  v.   Lloyd,  8  A.  &  E.  (6)  Reg.v.Lefroy,  L.  E.  8  Q.  B.  134; 

449 :   7   L.  J.    Q.   B.   196 ;    Collett  v.  42  li.  J.  Q.  B.  121.     Post,  pp.  182,  932. 

Foster,  2  H.  &  N.  356 ;  26  L.  J.  Ex.  412.  Such  a  power  may,  however,  be  conllirred 

(m)  Philips  V.  Biron,  Stra.  509 ;  Woolley  by  statute,  soe  51  &  52  Vict,  c,  43,  s.  162. 
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By  act  of  the  'plaintiff. — Tlie  defendant  may  justify  an  alleged 
assault  by  showing  that  the  act  complained  of  was  done  by  the 
leave  and  licence  of  the  plaintiff  (e). 

By  statute. — There  are  various  statutes  which,  under  various 
circumstances,  justify  assaults  and  imprisonments,  for  example, 
the  Larceny  Act,  1861  {d),  the  Coinage  Offences  Act,  1861  (e), 
the  Malicious  Damage  Act,  1861  (/),  and  many  others  ig). 

Defamation — Justification  at  common  law. — The  defendant  in 
an  action  of  libel  or  slander  may  show  that  the  words  written  or 
spoken  were  true  in  substance  and  in  fact  (h) ;  or  that,  if  false, 
they  were  written  or  spoken  bond  fide  in  pursuance  of  some  duty 
or  upon  some  otber  occasion  which  would  negative  any  implica- 
tion of  malice,  and  without  malice  in  fact  (i).  No  action  lies  ia 
respect  of  anything  sworn  or  stated  in  the  course  of  a  judicial 
proceeding  before  a  court  of  competent  jurisdiction  (j). 

Justification  hy  statute. — By  statute  (Jc)  actions  in  respect  of 
the  publication  of  reports  and  proceedings  published  under 
the  authority  of  Parliament  will  be  stayed  upon  production 
of  the  certificate  of  the  Speaker  of  either  House  that  the 
reports,  etc.,  were  so  publislied ;  and  extracts  from  the  same  may 
bo  published  if  the  publication  is  made  bond  fide  and  without 
malice. 

By  the  law  of  Libel  Amendment  Act,  1888  (I),  fair  and  accurate 
reports  in  newspapers  of  proceedings  publicly  heard  before  any 
court  exercising  judicial  authority  are  privileged  if  published 
contemporaneously  with  the  proceedings,  and  provided  the  reports 
are  not  blasphemous  or  indecent ;  and  so  are  similar  reports  of 
proceedings  of  any  public  meeting  or  meeting  of  a  town  council, 
school  board,  board  of  guardians,  local  autliority,  etc. 

Malicious  prosecution. — In  an  action  of  malicious  prosecution 
the  plaintiff,  in  order  to  succeed,  must  prove  that  the  prosecution 
was  instituted  without  reasonable  and  probable  cause.  If  he 
l«aves  that  matter  in  doubt  he  fails  in  his  action.  A  fortiori  if 
the  defendant  proves,  to  the  satisfaction  of  the  judge,  that  he 
had  reasonable  and  probable  cause,  that  is  a  justification  for  the 
prosecution  (m). 

The  plaintiff  must  also  prove  that  the  defendant  in  prosecut- 
ing was  actuated  by  malice.     If  he  cannot  do  this,  he  fails ;  it 

(c)  Cliristopherson  v.  Bare,  11  Q.  B.  (gr)  Seejjost,  pp.  177-181. 
473 ;    17  L.   J.   Q.   B.   109 ;   Latter  v.          (A)  See  post,  p.  238. 
Braddell,  50  I;.  J.  Q.  B.  16G,  448.     This          (j)  Seepoit,  pp.  204-231. 

defence  was  formerly  raised  under  tlie  ( /)  Mun$ter  v.   Lamb,.  11   Q.   B.  D. 

general  plea  of  not  guilty.  588  ;  52  L.  J.  Q.  B.  726.     Post,  p.  204. 

(d)  24  &  25  "Vict.  c.  96,  s.  103.    See  (Je)  3  &  4  Vict.  c.  9. 

post,  p.  177.  (I)  51  &  f,2  Vict.  c.  64,  s.  3.    See  post, 

(e)  24  &  25  Vict,  i.^  99,  s.  31.  p.  222. 

(/)  24  &  25  Vict.  c.  97,  s.  61.  (m)  See  post,  p.  249. 
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follows  that  if  the  defendant  establishes  his  bona  fides  to  the 
satisfaction  of  the  jury  he  is  entitled  to  judgment  (n). 

Trespass  to  land. — A  man  has,  of  course,  a  right  to  enter  upon 
his  own  freehold  (liberum  tenementum)  provided  he  is  entitled  to 
the  possession  of  it  as  against  the  plaintiff;  and  though  he  may 
be  indicted  under  the  statute  of  5  Ric.  2,  c.  7,  for  a  forcible  entry, 
he  cannot  be  treated  as  a  trespasser  (o).  The  defendant  in  an 
action  of  trespass  may  justify  his  entry  upon  the  plaintiff's  land 
by  proving  that  at  the  place  where  the  trespass  is  alleged  to 
have  been  committed  the  land  was  subject  to  a  public  right  of 
way  along  which  he  was  lawfully  passing  (p)  ;  and  it  seems  that 
he  may  deviate  on  to  the  plaintiff's  land  if  the  latter  has  ob- 
structed the  highway  so  that  the  defendant  cannot  otherwise  use 
it  (q).  An  entry  is  also  justifiable  in  exercise  of  a  private  right 
of  way  (r).  The  defendant  may  also  enter  to  remove  an  obstruc-^ 
tion  to  his  right  of  way  (s),  or  of  light  (t),  or  to  maintain  and 
repair  the  support  of  his  house  if  he  has  the  right  of  support  (m), 
or  to  repair  any  other  easement  (x).  The  defendant  may  also 
justify  an  entry  in  order  to  take  a  profit  a  prendre  to  which  he  is 
entitled  (y),  as,  for  example,  a  right  of  pasture  (z),  common  of 
vicinage  (a),  common  of  turbary  (b),  sporting  rights  (c),  a  right 
of  fishing  (d),  a  right  to  search  for  minerals  (e),  a  right  to  take  a 
heriot  (/),  a  custom  for  the  lord  of  the  manor  to  seize  quousque  (g) ; 

(»)    Seo    post,    p.    254.      Brown    v.  (t)  Thompson  v.  Eastwood,  8  Excli.  69. 

Hawhes,  [1891]  2  Q.  B.  718  ;  60  L.  J.  As  to  the  right  to  light,  boo  posi,  p.  470. 

Q.  B.  332.  (a)  Bullen  &  Leake,  Tieo.  (3rd  ed.), 

Co)  Harvey  v.  Brydges,   14  M.  &  W.  p.   789.      As  to  the  rigli  t  of  support,  sco 

437 ;  1  Exch.  261 ;  14  L.  J.  Ex.  272.  post,  p.  461. 

(}))  Seo  Rouse  v.  Bardie,  1  H.  Bl.  351 ;  (x)  Pomfret  v.  Bicroft,  1  Wms.  Saund. 

Petrie  v.  NtittaU,  1 1  Exch.  569 ;  25  L.  J.  323 ;  Gerrard  v.  Goohe,  2  B.  &  P.  N.  E. 

Ex.200;  Pipev.Fulclier,  1  E.&E.  Ill  ;  109;  Colehech  v.  Girder's  Co.,  1  Q.B.D. 

28  L.  J.  Q.  B.  12 ;  Harrison  v.  Eutland  234 ;  45  L.  J.  Q.  B.  230. 

(Duhe),  [1893]  1  Q.  B.  142 ;   62  L.  J.  (y)  As  to  profits  a  prendre,  seo.  post, 

Q.  B.  117 ;  Hickman  v.  Maisey,  [1900]  p.  392. 

1  Q.  B.  752;  69  L.  J.  Q.  B.  511.  (z)  ArUtt  v.  Elli^,  7  B.  &  0.  346 ;  5 
(q)  Absor    v.   French,    2    Show.    28 ;  L.  J.  (O.  S.)  K.  B.  391 ;   9  B.  &  0.  671 ; 

Arnold  v.  Holbrook,  L.  E.  8  Q.  B.  96;  Parry  v.  Thomas,  5  Exeh.  37;  19  L.  J. 

42  L.  J.  Q.  B.  40 ;   Dawes  v.  Hawkins,  Ex.  198 ;  Welcome  v.  Upton,  6  M.  &  W. 

8  0.  B.  N.  S.  848 ;  29  L.  J.  0.  P.  343.  536 ;  9  L.  J.  Ex.  154. 

(r)  Holford  v.   Hankinson,    5   Q.  B.  (a)  Pritchardy.  Powell,  W  Q,.'B.5S9; 

584;  13  L.  J.  Q.  B.  115  ;   Lowe  v.  Car-  15  L.  J.  Q.  B.  166;  Jones  v.  JRoUn,  10 

penter,  6  Exch.  825 ;  20  L.  J.  Ex.  374 ;  Q.  B.  620 ;  17  L.  J.  Q.  B.  121. 

Winship  v.  Hudspeth,  10  Exch.  5 ;  23  (6)  Grant  v.  Gunner,  1  Taunt.  435. 

L.  J.  Ex.  268;  Williams  v.  James,  L.  E.  (c)  Wickham  v.  Hawlcer,  11  M.  &  W. 

2  0.  P.  577  ;  36  L.  J.  C.  P.  250 ;  Parker  63  ;  10  L.  J.  Ex.  153. 

V.  Mitchell,  1 1  Ad.  &  E.  788 ;  9  L.  J.  (d)  See  Goodman  v.  Saltash  Corpora- 

Q.  B.  194 ;  Monmouth  Canal  Co.  v.  Hctr-  tion,  7  App.  Oas.  633 ;  52  L.  J.  Q.  B. 

ford,  1  0.  M.  &  B.  614 ;  4  L.  J.  Ex.  43 ;  193. 

Bennison  v.  Cartwright,  5  B.  &  S.  1 ;  33  (e)  Cardigan  {Earl)  v.  Armitage,  2  B. 

L  J.  Q.  B.  137;  Band  v.  Kingscote,  6  &  0.  197;  Rogers  v.  Taylor,  1  H.  &  N. 

M.  &W.  174;  9  L.  J.  Ex.  279.    As  to  706;  26  L.  J.  Ex.  203. 

rights  of  way  generally,  se&  post,  p.  434.  (/)  Price  v.  Woodhouse,  16  M.  &  W. 

(«)  Webler  v.  Sparlses,  10  M.  &  W.  1 ;  16  L.  J.  Ex.  41. 

485 ;   12  L.  J.  Ex.  41.     See  the  plea  in  (_g)  Phypers  v.  Eburn,  3  Bing.  N.  C. 

Dawes  v.  Hawkins,  8  0.  B.  N.  S,  848;  250;  6  L.  J.  C.  P.  20. 
29  L.  J.  C.  P.  343. 
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a  custom  entitling  the  defendant  to  use  a  well  {h)  ;  a  custom  to 
hold  horse  races  on  a  particular  day  {%),  or  to  hold  a  fair  {k),  or 
to  beat  the  parish  bounds  (Z).  He  may  justify  an  entry  for  the 
purpose  of  removing  an  obstruction  to  his  enjoyment  of  a  right 
of  common  {m)  or  other  profit  a  prendre  to  which  he  is  entitled. 
He  may  also  enter  to  abate  a  nuisance  after  giving  notice,  or 
without  notice  where  the  nuisance  is  dangerous  or  the  plaintiff 
himself  is  the  author  of  it  (w). 

It  is  not  a  trespass  to  enter  a  neighbour's  land  in  flying  from 
a  pressing  danger  (o),  or  to  recover  one's  property  which  is  upon 
the  land  of  another  through  the  act  or  default  of  the  latter  {p). 
The  defendant  may  deposit  upon  the  plaintiff's  land  goods  wrong- 
fully placed  by  the  latter  on  the  land  of  the  former  {q).  A 
landlord  or  his  duly  certified  bailiff  may  enter  to  distrain  for 
rent  (r). 

Legal  process. — The  sheriff  or  his  officers  may  in  order  to 
execute  a  writ  oi  fieri  fadas  enter  the  land  of  a  judgment  debtor, 
or  of  any  other  person  on  to  whose  land  the  goods  have  been 
removed  to  avoid  execution  (s).  In  executing  a  writ  of  possession 
the  sheriff  or  his  officers  may  break  and  enter  a  house  {t). 

A  private  person  may  break  and  enter  the  house  of  another 
to  prevent  the  latter  from  committing  a  murder  (w),  and  may 
enter  the  house  of  another  for  the  purpose  of  giving  him  in 
charge  on  a  reasonable  suspicion  of  his  having  committed  a 
felony  (ti). 

Act  of  the  party — Grant  of  right  to  enter. — The  defendant 
may  justify  entering  upon  the  plaintiff's  land  by  virtue  of  a 
grant  by  the  plaintiff  to  the  defendant  of  the  right  so  to  enter. 
The  grant  may  be  made  in  express  terms  {x),  or  it  may  be 
implied  (y),  or  it  may  be  presumed  from  long  user  (s).    The  grant 


(/i)  Baee  v.  Ward,  4  E.  &  B.  702 ;  7  0.  P.  81 ;    Wood  v.  Manhy,  11  A.  &  E. 

B.  &  B.  348 ;  26  L.  J.  Q.  B.  133.  34 ;  9  L.  J.  Q.  B.  27 ;   Williams  v.  Morris, 

(i)  Mounsey  v.  Ismay,  1  H.  &  0.  729 ;  8  M.  &  W.  488;  11  L.  J.  Ex.  126,  and 

32  L.  J.  Ex.  94 ;  34  L.  J.  Ex.  52.  post,  p.  314. 

(7c)  Tyton  v.  Smith,  6  Ad.  &  E.  745 ;  6  (o)  Eea  v.  Sheward,  2  M.  &  W.  424 ; 

L.  J.  K.  B.  189 ;  9  Ad.  &  E.  406 ;  Elgood  6  L.  J.  Ex.  125. 

V.  Bulloch,  6  Q.  B.  383;   13  L.  J.  Q.  B.  (r)  See  post,  p.  318. 

330.  («)  Semayne's  Case,  5  Co.  Eep.  91 ;  1 

(0  Taylor  v.  Devey,  7  Ad.  &  B.  409;  Sm.  L.   0.  (11th  ed.)  104.    See  post, 

7  L.  J.  M.  0.  11.  p.  316. 

(m)  Arlett  v.  Ellis,  7  B.  &  C.  346 ;  5  («)  See  poet,  pp.  317,  959. 

L.  J.  (O.  S.)  K.  B.  391.  («)  Handcoch  v.  Baker,  2  Bos.  &  P. 

(«)  Bavies  v.  Williams,  16  Q.  B.  546;  260. 

20  L.  J.  Q.  B.  330  ;  Jones  v.  Williams,  (»)  Smith  v.  Shirley,  3  0.  B.  142 ;  15 

11  M.  &  W.  176 ;  12  L.  J.  Ex.  249.  L.  J.  C.  P.  230. 

(o)  Vandenburgh  v.  Truax,  4  Denio  (a;)  Senhouse  v.   Christian,   X   1\   E. 

(Amer)  464.  561. 

ip)  Balricle  v.  Coleriek,  3  M.  &  W.  (j/)  Pinnington  v.  Galland,  9  Exoh.  1 ; 

483 ;  7  L.  J.  Ex.  135 ;  Wehh  v.  Beavan,  22  L.  J.  Ex.  349. 

6  M.  &  G.    p.  1056,  note.     See  also  (z)  Camphell  v.  Wilson,  3  East  294, 
Anthcny  v.  Haney,  8  Bing.  186  ;  1  L.  J, 
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may  be  made  by  will  (a)  or  by  deed ;  if  made  otherwise  it  opeiates 
as  a  licence  (h). 

Leave  and  lieenee. — The  defendant  commits  no  wrong  if  ho 
enters  the  plaintiff's  land  by  the  leave  and  licence  of  the 
latter  (c). 

Justification  hy  statute.— M&ny  private  Acts  of  Parliament 
embody  the  Lands  Clauses  Acf,  1845,  and  thereby  empower 
statutory  bodies,  such  as  railway  and  canal  companies  or  gas 
and  water  companies,  to  enter  upon  lands  (making  compensation) 
for  the  purposes  of  their  undertaking.  While  acting  within 
their  statutory  powers  they  are  justified  (d). 

Trespass  to  goods. — If  the  goods  of  the  plaintiff  are  upon  the 
defendant's  land  without  leave  the  latter  may  remove  them  (e). 
If  the  plaintiff's  cattle  are  trespassing  upon  the  defendant's  land 
the  latter  may  remove  them  (/),  or  detain  them  (g),  or  distrain 
them  damage  feasant  (h).  If  through  the  plaintiff's  own  default 
his  goods  have  become  inseparably  mixed  and  mingled  with  the 
goods  of  the  defendant,  the  latter  may  justify  taking  possession 
of  the  whole  of  the  confused  mass  {i).  But  if  they  have  become 
so  mixed  by  the  act  of  a  third  party,  then  both  the  owners  are 
tenants  in  common  of  the  mass  (h). 

A  landlord  may  justify  distraining  goods  of  the  plaintiff 
upon  the  premises  demised  to  the  tenant  provided  the  goods 
are  not  by  law  privileged  from  distress  (Z). 

An  execution  creditor,  the  sheriff,  and  the  bailiff  may  justify 
seizing  the  goods  of  the  plaintiff  under  an  execution  (m). 

Leave  and  licence. — In  an  action  for  trespass  to  goods  or  trover 
or  detinue,  the  defendant  may  prove  that  he  did  the  acts  com- 
plained of  by  the  leave  and  licence  of  the  plaintiff  (w). 

(a)  Pearson  v.  Spencer,  1  B.  &  S.  571 ;  plea  in  Melling  v.  Leak,  16  0.  B.  652  ; 

3  B.  &  S.  761.  24  L.   J.  0.  P.   187 ;  and  Holding   v. 

(6)  Wood  V.  LeadbUter,  13  M.  &  W.  Pigott,  7  Bing.   465;   9  L.  J.  (O.  S.) 

838 ;    14  L.  J.  Ex.   161.    It  must  be  0.  P.  25. 

regarded  as  doubtful  whether  a  right,  (/)  Tyrringham's  Case,  4  Co.  Bep.  88, 

as  diatinguished  from  a  licence,  to  enter  6. ;  Ilea  v.  Sheward,  2  M.  &  W.   424  ; 

the  plaintiff's  land,  can  be  granted  by  6  L.  J.  Ex.  125 ;  Carruthers  v.  HoUis, 

a  mere  verbal  gift  or  sale  of  chattels.  supra. 

See  Wood  v.  Manley,  11  Ad.  &  E.  34;  ig)  Goodwyn  v.  Cheveley,  4  H.  &  N. 

9  L.  J.  Q.  B.  27;   Williams  v.  Morris,  631;  28  L.  J.  Ex.  298. 

8  M.  &  W.  488;    11  L.  J.   Ex.   126;  (A)  See  post,  p.  102. 

Wood  V.  LeadUtkr,  13  M.  &  W.  838 ;  14  (i)  See  the  plea  in  Wyatt  v.  While, 

L.  J.  Ex.  161.  29  L.  J.  Ex.  193 ;  5  H.  &  N.  371. 

(c)  AdamsY.Andrews,15Q..Ti.iBi:  20  (/c)  Spencev.  Union  Marine  Insurance 
L.  J.  Q.  B.  33,  and  see  post,  pp.  312,  385,  Co.,  L.  E.  3  0.  P.  427;   37  L.  J.  0.  P 

(d)  See  for  example  Knapp  v.  London,  169. 

Chatham  &  Dover  By.,  2  H.  &  0.  212 ;  (0  See  post,  pp.  318,  325. 

32  L.  J.   Ex.   236.     See  further  post,  (m)  Semayne's  Case,  5  Co.  Eep.  91 ; 

p.  1012;  and  cf.  Westminster  Corporation  1  Sm.  L.  0.  (llth  ed.),  104;  TJnwin  v. 

V.  L.  &  N.  W.  By.  (1905),  A.  0.  426;  74  St.  Quintin,  11  M.  &  W.  277 ;  12  L.  J. 

L.  J.  Oh.  629.  Ex.  209 ;  Andrews  v.  Marris,  1  Q.  B.  3 ; 

(e)  Bea  v.  Sheward,  2  M.  &  W.  424;  10  L.  J.  Q.  B.  225;  and  see  post,  p.  316. 
6  L.  J.  Ex.  125.  See  also  Carruthers  v.  (»)  Bingham  y.  Clements,  12  Q.  B. 
Hollii,  8  A.  <fc  E.  113;  aud  the  form  of  260;  17  L.  J.  q.  B.  289. 
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Nuisanee. — To  an  action  of  nuisance,  whether  for  carrying  on 
a  noisy  or  offensive  trade  (o),  or  for  nuisances  of  a  similar 
kind  (p),  or  for  obstructing,  diverting,  or  fouling  a  water- 
course (q),  the  defendant  may  show  that  he  had  a  right  by 
prescription  to  commit  the  nuisance  complained  of. 

And  what  may  be  claimed  by  prescription  may  be  claimed 
by  grant. 

The  defendant  can  also  show  that  he  had  the  leave  and 
licence  of  the  plaintiff  to  commit  the  nuisance  complained 
of  (r). 

Justification  hy  statzUe. — There  are  numerous  cases  in  which 
the  legislature  has  for  the  public  benefit  permitted  acts  which 
but  for  the  statutory  sanction  would  be  private  or  even  public 
nuisances.  As  has  been  already  stated  (s)  no  action  lies  for 
merely  doing  that  which  the  legislature  has  authorized. 

Justification  in  other  cases. — Besides  the  justifications  mentioned 
above  as  being  appropriate  to  various  well-defined  causes  of 
action  there  are  others  so  indefinite  that  they  cannot  at  present 
be  classified.  Such  are  justifications  for  injuries  done  to  others 
by  trade  combinations  (t).  The  principle  which  justifies  such  acts 
is  the  reasonable  measure  of  self-protection  allowed  by  law.  How 
far  parties  may  proceed  in  protecting  themselves  is  a  question 
which  must  be  left  to  the  good  sense  of  the  tribunal  which  has  to 
decide  (u).  The  following  instances  will  help  to  indicate  where 
the  line  is  to  be  drawn.  An  act  of  force,  for  example,  done  in 
necessary  self-defence,  causing  injury  to  an  innocent  bystander, 
is  damnum  sine  injuria;  for  no  man  does  wrong,  or  contracts 
guilt,  in  defending  himself  against  an  aggressor  (a-).  Thus,  if  a 
lighted  firework  is  thrown  into  a  coach  full  of  company,  and  is 
flung  out  again  in  necessary  self-defence,  and  falls  against  and 
burns  a  bystander,  or  explodes  in  his  face  and  blinds  him,  the 
person  throwing  out  the  firework  is  not  answerable  for  the 
damage,  as  he  was  acting  in  self-defence,  and  has  done  no  wrong ; 
the  wrongdoer  is  the  party  who  originally  threw  the  burning 

(o)  St.  Belens  Smelting  Co.  v.  Tipping,  Case,  9  Co.  Eep.  58. 

11  H.  L.  C.  642 ;   35  L.  J.  Q.  B.  66;  (r)  Daviets  v.  Mar/hall,  10  0.  B.  N.  S. 

Sturges  v.  Bridgman,  11  Oh.  D.   852;  697;  31  L.  J.  0.  P.  61. 

48  L.  J.  Oh.  785.  («)  Ante,  p.  39  et  geg.,  where  several 

(p)  See  Bliss  v.  Halt,  4  Bing.  N.  0.  instances  of  statutory  justification  will 

183 ;  7  L.  J.  0.  P.  120.  be  found. 

(g)    Bealey  v.    Shaw,    6   East    208 ;  (t)  Ante,  p.  34  et  seq. 

Carlyon  v.  hovering,  1  H.  &  N.  784 ;  (»)  Mogul  Steamship  Co.  v.  McGregor, 

26  L.  J.  Ex.  251 ;    Wood  v.   Waud,  3  23  Q.  B.  t).  at  p.  618 ;  58  L.  J.  Q.  B.  at 

Exch.  748 ;  18  L.  J.  Ex.  305.    Sems  of  p.  482,  per  Bowen,  L.J. ;  Glamorgan  Coal 

a  public  navigable   river :    Vooght   v.  Co.  Y.  South  Wales  Miners'  Federation, 

Winch,  2  B.  &  Aid.  662.    But  the  owner  [1903]  2  K.  B.  545,  at  p.  574 ;  72  L.  J. 

of   the    servient   tenement    cannot  by  K.  B.  893,  at  p.  904,  per  Romer,  L.J. 

prescription  acquire  a  right  to  obstruct  (x)  De  Grey,  O.J.,  Scott  v.  Shepherd, 

a  right  of  way,  for  that  would  be  to  3  Wils.  403  at  p.  412;   2  W.  Bl.  892. 

derogate  from  his  own  grant :  Aldred's  See  ante,  p.  67. 
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material  into  the  coach ;  and  as  against  hitn  there  is  that  con- 
junction of  damage  and  wrong  which  constitutes  a  tort,  and  will 
support  an  action  (y).  So,  where  the  owners  of  a  canal,  in  pro- 
tecting themselves  from  an  overflow  of  water  from  a  neighbouring 
river,  augmented  the  damage  to  their  neighbours,  it  was  held 
that  the  latter  had  no  right  of  action,  as  the  canal  owners  in  no 
sense  brought  the  water  or  caused  it  to  come  to  the  place  where 
the  damage  happened,  and  were  entitled  to  protect  themselves 
against  the  common  enemy  (z).  If  a  landowner  whose  land  is 
exposed  to  inroads  of  the  sea,  erects  sea-walls  or  dams  for  the 
protection  of  his  land,  and  by  so  doing  causes  the  tide  or  the 
waves  to  flow  against  the  land  of  his  neighbour  and  cover  it  with 
water,  the  landowner  so  causing  an  injury  to  his  neighbour  is 
not  responsible  in  damages  to  the  latter,  as  he  has  done  no  wrong, 
having  acted  in  self-defence,  and  having  a  right  to  protect  his 
land  from  inundation  (a).  But,  if  he  runs  out  a  wharf  or  em- 
bankment into  the  stream,  and  encroaches  upon  the  waterway  of 
a  navigable  river,  for  the  mere  purpose  of  improving  the  value 
of  his  property,  and  thereby  gives  a  new  direction  to  the  current, 
and  causes  his  neighbour's  land  to  be  washed  away,  he  commits  a 
tort  or  wrong,  and  is  responsible  for  all  its  injurious  consequences ; 
for,  if  an  individual,  for  his  own  benefit,  makes  an  improvement 
on  his  own  land,  and  thereby  unwittingly  injui'es  his  neighbour, 
he  is  answerable  (6). 

And  so  where  by  reason  of  an  unprecedented  rainfall  a  quantity 
of  water  accumulated  against  one  side  of  a  railway  embankment, 
and  the  railway  company,  to  preserve  their  embankment,  which 
they  were  bound  by  statute  to  maintain,  cut  trenches  in  it  and  so 
discharged  the  water  on  to  the  land  of  the  plaintiff  on  a  lower 
level  it  was  held  that  although  they  had  not  brought  the  water 
on  to  their  own  land  they  were  nevertheless  liable  (e) ;  for  though 
the  rain  while  falling  was  a  common  enemy,  after  it  had  become 
collected  by  the  defendants'  embankment  it  ceased  to  be  a 
common  enemy  and  became  a  private  grievance,  of  the  railway 
company  of  which  they  were  not  justified  in  relieving  themselves 
by  inflicting  it  upon  their  neighbours. 

Limits  of  justification — Defendant  must  not  transgress — Tres- 
pass ab  initio. — If  the  defendant  pleads  a  right  by  law,  and  not 
merely  a  permission  by  the  plaintiff,  to  do  the  acts  complained 
of,  the  right  which  he  pleads  must  completely  cover  all  the  acts 

(y)  Gould,  J.,  Scott  v.  Shepherd,  2  W.  Taunt.  29,  at  p.  44.     Whalley  v.  Lane. 

Bl.  892,  898;  3  Wils.  403  at  p.  411.  &  York.  Railway,  13  Q.  B.  1).  131 ;  53 

(js)  Nield  V.  L.  &  N.  W.  Railway,  L,  L,  J.  Q.  B.  285,  ;post,  p.  490. 
E.  10  Ex.  4 ;  44  L.  J.  Ex.  15.  (c)  Whalley  v.  Lane.  &  York.  Rail- 

(a)  Rex  V.  Paqham  Commissioners,  8  way,  13  Q.  B.  D.  131 ;  53  L.  J.  Q.  B. 

B.  &  C.  355  ;  6  L.  J.  (0.  S.)  388.      '  285. 

(6)  Gibbs,  C.J.,  Sutton   v.  ClarJte,   6 
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complained  of;  otherwise  it  is  no  justification  at  all.  It  was 
decided  in  the  Six  Carpenters'  Case  (d)  that "  when  entry  authority 
or  licence  is  given  to  anyone  by  the  law,  and  he  doth  abuse  it,  he 
shall  be  a  trespasser  ah  initio  .  .  .  And  the  reason  is  that  in  the 
case  of  a  general  authority  or  licence  of  law,  the  law  adjudges  by 
the  subsequent  act,  quo  animo,  or  to  what  intent  he  entered,  for 
acta  exteriora  indicant  tnteriora  seereta  (e)  .  .  .  And  therefore 
the  law  gives;  authority  to  enter  a  common  inn  or  tavern ;  so  to  the 
lord  to  distrain ;  to  the  owner  of  the  ground  to  distrain  damage 
feasant ;  to  him  in  reversion  to  see  if  waste  be  done ;  to  the 
commoner  to  enter  upon  the  land  to  see  his  cattle  and  such 
like  (/).  But  if  he  who  enters  into  the  inn  or  tavern  doth  a 
trespass,  as  if  he  carries  away  anything ;  or  if  the  lord  who  dis- 
trains for  rent,  or  the  owner  for  damage  feasant,  works  or  kills 
the  distress  ;  or  if  he  who  enters  to  see  waste  break  the  house,  or 
stays  there  all  night ;  or  if  the  commoner  cuts  down  a  tree ;  iu 
these  and  the  like  cases  the  law  adjudges  that  he  entered  for 
that  purpose :  and  because  the  act  which  demonstrates  it  is  a  tres- 
pass he  shall  be  a  trespasser  ah  initio,  as  it  appears  in  all  the  said 
books.  So  if  a  purveyor  takes  my  cattle  by  force  of  a  commission,  for 
the  King's  house,  it  is  lawful :  but  if  he  sells  them  in  the  market, 
now  the  first  taking  is  wrongful ;  and  therewith  agrees  18  Hen.  6. 
19,  b.  Et  sic  de  similibus  "  (g).  Thus  in  an  action  of  trespass  to  land 
the  defendant  pleaded  that  the  land  was  a  public  highway  and  that 
he,  as  a  member  of  the  public,  had  a  right  to  be  there.  Now  tlie 
law  gives  to  the  public  a  right  to  use  t^he  highway  merely  for  the 
purpose  of  passing  along  it.  The  facts  were  that  the  defendant 
had  been  walking  up  and  down  within  a  short  space  for  a  con- 
siderable time  making  notes  of  the  trials  of  certain  racehorses 
which  were  intended  by  the  owner  of  the  horses  to  be  kept  secret ; 
and  it  was  held  that  the  defendant  had  exceeded  the  authority 
which  the  law  gave  him,  and  that  he  was  a  trespasser  (h).  So  if 
the  defendant  relies  upon  a  statute  as  allowing  him  to  do  the  act 
complained  of  he  must  keep  himself  strictly  with  the  limits  of  the 
statute  (i).  And  all  cases  in  which  the  defendant  seeks  to  justify 
an  alleged  wrongful  act  would  seem  to  fall  within  the  analogy  of 

(d)  8  Co.  Eep.  146  a. ;  1  Sm.  L.  C.      B.  752 ;   69  L.  J.  Q.  B.  511 ;  Harriton 
(11th  ed.),  p.  132.  v.  Rutland  (_Du7ce)  (1893),  1  Q.  B.  142; 

(e)  Y.  B.  11  Hen.  IV.  75  b.  62  L.  J.  Q.  B.  117;  Cp.  Manley  v.  SI. 
(/)    Y.  B.  12  Ed.  IV.  8  b;  21  Ed.      Jlelem,  dc,  By.,  2  H.  &  JS".  840 ;  27  L.  J. 

IV.  19  &;  5  Hen.  VII.  11  a;  9  Hen.  VI.  Ex.  159;  Geddis  v.  Sann  Reservoir 
29  6;  11  Hen.  IV.  75  6;  3  Hen.  VII.  (Proprietors),  3  App.  Cas.  430;  Evans 
15  6;  28  Hen.  VI.  5  6.  v.  M.  8.  &  L.  By  ,  36  Ch.  D.  626 ;  57 

(g)  Six  Carpenters'  Case,  8  Co.  Eep.  L.  J.  Ch.  1515. 

146  a;  1  Sm.  L.  C.  (11th  ed.),  132  ;  Dye  (i)  Sadler  v.  South  StafordsUre  Tram- 

V.  Leatlierdale,  3  Wils.  20  ;  Beed  v.  jcaas  Co.,  23  Q.  B.  D.  17  ;  58  L.J.  Q.  B. 
Harrison,  2  W.  Bl.  1218.  421. 

(Ji)  Hicleman  v.  Maisey  (1900),  1  Q. 
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the  Six  Carpenters'  Case  (J).  If  the  defendant  confines  himself 
within  the  limits  of  the  authority  which  the  law  gives  him  he  is 
justified ;  if  he  transgresses  them  he  fails  to  establish  any  justifica- 
tion and  becomes  a  trespasser  ah  initio  or  the  author  of  a  malicious 
act,  as  the  case  may  be  (k). 

Act  of  God. — There  are  two  other  defences,  which,  though  not 
strictly  speaking  justifications,  may  yet  conveniently  be  mentioned 
here.  These  are  vis  major,  or  the  Act  of  God,  and  inevitable 
accident. 

An  injury  inflicted  by  the  defendant  upon  the  plaintiff  may 
be  excused  upon  the  ground  of  inevitable  accident.  Moreover, 
where  the  accident  is  caused  by  what  is  called  vis  major,  or  the 
"act  of  God,"  the  defendant  is  not  liable.  Instances  of  this  are 
to  be  found  in  cases  of  unusual  floods,  snow  storms,  &c.  (I).  The 
express  language,  however,  of  a  statute  may  impose  a  liability 
upon  persons  for  even  an  inevitable  accident,  provided  the  language 
is  clear  to  that  effect  (m).  A  carriage  proprietor  or  shipowner 
is  not  liable  for  a  collision  arising  from  inevitable  accident  (n), 
nor  is  the  latter  generally  for  collisions  where  a  compulsory 
pilot  is  on  board  (o). 

Oontrilutory  Negligence. — Where  the  tort  complained  of  turns 
out  to  be  really  the  act  of  the  plaintiff  himself  he  cannot  of 
course  recover.  This  point  arises  in  questions  of  negligence, 
where  the  plaintiff  alleges  that  he  has  been  injured  by  the  negli- 
gence of  the  defendant,  to  which  the  defendant  replies  that  the 
plaintiff  has  been  guilty  of  "  contributory  negligence,"  which  is 
as  much  as  to  say  that  his  act  was  the  cause  of  the  injury  (p). 

It  seems  hardly  necessary  to  add  that  when  the  act  com- 
plained of  is  not  the  act  of  the  defendant  he  is  not  liable  {q). 
But  where  the  defendant  has  been  guilty  of  an  act  of  negligence 
towards  the  plaintiff,  the  fact  that  injury  is  caused  by  the  con- 
tributory act  of  a  third  person  is  no  excuse  if  the  act  of  the 
defendant  was  an  efficient  cause  of  the  injury  (r). 

(j)  8  Co.  Eep.  146  a;    1  Sm.  L.  C.  (m)  Biver    Wear    Commissioners    v. 

(llth  ed.),  p.  132.  Adamion,  2  App.   Caa.  743;    47  L.  J. 

(k)  In  Weslminsler  Corporation  v.  L.  Q.  B.  193. 
&  N.  W.  By.  (1905),  A.  0.  426;  74  L.  J.  (n)  The  Marpesia,  L.K.  4  P.  C.  212. 

Ch.  629  Lord  Lindley  declined  to  apply  (o)  See  post,  p.  764. 

this  doctrine  to  a  case  where  statutory  (p)  See  post,  p.  772. 

powers  had  been  exceeded,  so  as  to  make  (g)  Sox  v.  Jabb,  4  Ex.  D.  76  ;  48  L.  J. 

all  the  acts  done  under  those  powers  Ex.  417 ;   Wilson  v.  Newberry,  L.  R.  7 

wrongful.     In  that  case  the  excess  of  Q.  B.  31  ;  41  L.  J.  Q.  B.  81 ;  Carstairs 

the    powers   could  be,  and  had  been,  v.  Taylor,  L.  E.  6  Ex.  217 ;  40  L.  J.  Ex. 

remedied  by  the  terms  of  the  mandatory  129. 
injunction  under  appeal.  (r)  Engelhart  v.  Farrant  (1897),  1  Q. 

(0  Nicholls  V.  Marsland,  2  Ex.  D.  1 ;  B.  240;  66  L.  J.  Q.  B.  122;  McDowall 

46  L.  J.  Ex.  174 ;   Nugent  v.  Smith,  1  v.  Great  Western  By.,  (1903)  2  K.  B. 

C.  P.  D.  423 ;  45  L.  J.  0.  P.  697 ;  Buck  331 ;  72  L.  J.  K.  B.  652.    Of.  Burrows  v. 

V.  Williams,  27  L.  J.  Ex.  357  at  p.  361  ;  March  Gas  Co.,  h.  B.  7  Ex.  96 ;  41  L.  J. 

3  H.  &  N.  308.  Ex.  46. 
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CHAPTER  11. 

THE   DISCHARGE   OE   TOETS, 

Discharge  hj  act  of  imrties —  Waiver  of  torts. — If  a  man  has  taken 
possession  of  property,  and  disposed  of  it  without  lawful  autho- 
rity, the  owner  may  either  disaffirm  his  act,  and  treat  him  as  a 
wrong-doer,  or  he  may  affirm  his  act,  and  treat  him  as  his  agent, 
and  claim  the  benefit  of  the  transaction  (a).  Thus,  if  one  man 
takes  and  wrongfully  pledges  (Z>),  or  sells,  the  goods  of  another, 
and  receives  the  price,  the  latter  may  maintain  an  action  to  recover 
the  money  so  received  (e).  But  if  he  has  once  affirmed  the  acts  of 
the  wrong-doer  and  treated  him  as  an  agent,  he  cannot  afterwards 
treat  him  as  a  wrong-doer ;  nor  can  he  affirm  his  acts  in  part,  and 
avoid  them  as  to  the  rest.  If,  therefore,  goods  have  been  sold,  or 
minerals  or  the  produce  of  the  soil  have  been  wrongfully  severed 
and  converted  into  money,  by  a  wrong-doer,  the  owner  may  sue 
for  the  sum  for  which  they  were  sold  {d) ;  but  if  he  thinks  fit  to 
receive  the  price  or  part  thereof,  he  ratifies  the  transaction,  and 
cannot  afterwards  treat  it  as  a  wrong  (e). 

A  difficult  question  often  arises  as  to  whether  a  particular  act 
is  to  be  treated  as  an  election  to  waive  the  tort.  Upon  general 
piinciples  it  would  seem  that  no  act  can  be  so  treated  which  does 
not  affect  the  position  of  the  wrong-doer ;  the  principle  on  which 
the  doctrine  rests  is  that  a  man  cannot  say  at  one  time  that  a 
transaction  is  valid  and  thereby  obtain  some  advantage  to  wliich 
he  could  only  be  entitled  on  the  footing  that  it  is  valid,  and 
at  another  time  say  that  it  is  void  for  the  purpose  of  securing 
some  further  advantage  (/).  If  the  party  electing  has  done — 
whether  he  intended  it  or  not — an  unequivocal  act,  i.e.  an  aci 
which  would  be  justifiable  if  he  had  elected  one  way  and  would 

(a)  Pmiyl  v.  Bees,  7  Ad.  &  E.  42G  ;  (e)  Smith  v.  Eodson,  2Sm.  L.  C.  (11th 

8   L.  J.   Q.  B.  47;   Bailey  v.  Birtles,  ed.),  146.    Brewer  \:  8parrow,T  B.  &  0.. 

T.  Eaym.  71 ;  Ferlcinson  v.  Gilford,  Cro,  310 ;  6  L.  J.  (O.  S.)  K.  B,  1 ;  Lythgoe  v. 

Car.  539.  Vernon,  5  H.  &  N.  180 ;  29  L.  J.  Ex.  164 ; 

(6)  AUanson  v.  AlUnton,  1  M.  &  S.  Smith  v.  Baher,  L.  R.  8  0.  P.  350 :  42 

583.  L.  J.  C.  P.  155. 

(e)  Lamnie  v.  Dorrell,  2  Ld.  Eaym.  (/)  Per  Honyman,  J.,  Sm,ith  v.  Baher, 

1216.  L.  R.  8  C.  P.  350  at  p.  857 ;   42  L.  J. 

id)  Mogera  v.  Maw,  15  M.  &  W.  at  p.  C.  P.  155;  Boe  v.  Mutual  Loan  Fund,. 

448;  16  L.  J.  Ex.  at  p.  139,  19  Q.  B.  D.  347;  56  L.  J.  Q.  B.  541. 
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not  be  justifiable  if  lie  had  elected  the  other,  the  fact  of  his 
having  done  that  unequivocal  act  to  the  knowledge  of  the  person 
concerned  is  an  election  (g).  But  it  would  seem  that  mere  com- 
munication to  the  other  party  without  any  alteration  of  his 
position  would  not  be  sufficient.  Thus,  an  unsuccessful  applica- 
tion to  a  court  founded  on  the  basis  that  the  claimant  is  entitled 
to  recover  for  money  had  and  received  does  not  preclude  an 
action  for  trover  (h) ;  but  a  successful  application  on  the  same 
basis  has  that  effect  (i) ;  and  a  demand  lor  the  proceeds  of  goods 
wrongfully  sold  without  receipt  is  not  (/<;),  but  a  receipt  of  the 
proceeds  is  {1}  an  election.  Where  one  of  two  joint  tort  feasors  is 
an  agent  of  the  injured  person  and  has  received  the  proceeds  of 
the  wrongful  act,  he  holds  those  proceeds  to  the  use  of  his 
principal  by  the  law  of  agency,  and  quite  apart  from  any  ques- 
tion of  election  or  waiver  of  tort ;  accordingly,  if  the  principal 
receives  from  him  the  proceeds  of  the  wrongful  act,  he  does  not 
by  that  mere  fact  waive  the  tort,  but  may  afterwards  sue  the 
other  wrong-doer  (m). 

Discharge  hy  act  of  parties — Release, — A  cause  of  action  in 
tort,  like  any  other  cause  of  action,  may  be  released  (n).  A 
release  may  be  either  by  act  of  the  party  or  by  act  of  the  law. 
A  release  by  act  of  the  party  must  be  by  deed(o).  A  covenant 
not  to  sue,  if  unlimited  in  time,  may,  to  avoid  circuity  of  action, 
be  pleaded  as  a  release ;  otherwise  the  amount  recovered  from 
the  wrong-doer  could  immediately  be  recovered  by  him  in  an 
action  on  the  covenant  (p).  But  a  covenant  not  to  sue  for  a 
limited  time  is  no  defence  (q).  If  a  bill  of  exchange  or  pro- 
missory note,  with  a  period  of  credit,  is  given  in  respect  of  a 
cause  of  action  it  operates  as  an  agreement  not  to  sue  during  tlie 
period  of  credit,  and  not  as  a  release  (r) ;  and  a  document  which 
purports  to  be  a  release  may,  if  it  appears  to  be  the  intention  of 
the  parties,  be  construed  as  a  covenant  not  to  sue  (s)  ;  because  a 
light  of  action  if  released  for  an  hour  is  gone  for  ever  («).     A 

(g)  Per    Lord    Bkokturn,  Soar/  v.  60  L.  J.  Q.  B.  33. 

Jurdine,  7  App.  Gas.  3-15  at  p.  361;  51  (n)  See  f or  oxa.mple  Phillips  V.Clagget, 

L.  J.  Q.  B.  t;l2  at  p.  G21;    Glough  v.  11  M.  &  W.  84;  12  L.  J.  Ex.  275. 

London  &  N.  W.  By.,  L.  E.  7  Ex.  26  ;  41  (o)  Co.  Lit.  s.  445,  p.  264  b. 

L  J  Ex  17.  (p)  Ford  v.  Seech,  11  Q.  B.  842  at  p. 

(70  Morris  v.  Buhinson,  3  B.  &  C.  19G ;  871 ;  17  L.  J.  Q.  B.  1 14  at  p.  1 17. 

Curtis  V.  Williamson,  L.  E.  10  Q.  B.  57 ;  (?)  Thimblehy  v.  Barren,  3  M.  &  W. 

44  L.  J.  Q.  B.  27.  210 ;  7  L.  J.  Ex.  128. 

(i)  Smith  V.  Baker,  L.  E.  8  C.  P.  SCO ;  (r)  Ford  v.  Beech,  11  Q.  B.  812  ;  17 

42  L.  J.  0.  P.  155.  L.  J.  Q.  B.  114. 

(7;)  Valpy  v.  Sanders,  5  C.  B.  886 ;  17  (s)  Solly  v.  Forlen,  2  B.  &  B.  38 ;  4 

L  J   0   P  249.  J-  B.  Moore  448  ;  Duck  v.  Mayeu,  [1892] 

0)  Brewer  v.  Sparrmo,  7  B.  &  C.  310 ;  2  Q.  B.  511 ;  62  L.  J.  Q.  B.  69  ;  Uiec  v. 

6  L   J.  (O.   S.)  K.  B.  1 ;   Lythgoe  v.  Seed  (1900),  1  Q.  B.  54;  69  L.  J.  Q.  B. 

Vernon,  5  H.  &  N.  180;  29  L.  J.  Ex.  33. 

164  (0  Ford  v.  Beech,  11  Q.  B.  842 ;  17 

(m)  Bice  V.  Beed  (1900),  1  Q.  B.  54  ;  L.  J.  Q.  B.  114. 
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covenant  or  parol  agreement  not  to  sue,  if  there  be  good  con- 
sideration for  them,  might  be  ground  for  a  perpetual  injunction 
and  in  that  case  would  afford  a  defence. 

Discharge  by  act  of  parties — Accord  and  satisfaction. — When- 
ever the  plaintiff  has  consented  to  receive,  and  has  actually 
received  satisfaction  for  the  injury  he  has  sustained,  the  cause 
of  action  is  discharged,  although  the  satisfaction  was  not  one 
hundredth  part  of  the  value  of  his  loss ;  for,  by  his  own  accord 
and  agreement,  the  injury  is  dispensed  with ;  and  in  all  actions  in 
which  nothing  but  amends  are  to  be  recovered  in  damages,  there 
a  concord  carried  into  execution  is  a  good  plea  («).  But  the  satis- 
faction must  have  been  given  and  accepted  in  respect  of  the  iden- 
tical cause  of  action  complained  of;  for,  where  a  plaintiff  who  had 
received  some  inteinal  injury  in  a  railway  collision,  but  was  not 
aware  of  it,  accepted  a  small  sum  of  money  as  compensation  for 
damage  done  to  his  clothes,  and  then  brought  an  action  for  the 
injury  to  the  person,  it  was  held  that  that  cause  of  action  was 
untouched  by  the  accord  and  satisfaction  in  respect  of  the  injury 
to  the  clothes  (a;).  And  in  cases  where  the  person  injured  has 
been  induced  by  the  false  representations  of  the  medical  officers 
of  the  railway  company  to  accept  an  inadequate  sum  in  full  of  all 
demands,  and  to  give  a  receipt  for  the  same,  there  is  no  accord 
and  satisfaction  (y).  A  receipt  for  money  expressed  to  have  been 
received  in  full  satisfaction  and  discharge  of  a  cause  of  action, 
as,  for  instance,  of  injuries  received  in  a  railway  collision,  is  not 
conclusive  proof  of  an  accord  and  satisfaction.  The  receipt  is  not 
an  estoppel ;  and  the  question  still  remains  whether  the  mind  of 
the  plaintiff  went  with  the  terms  of  the  receipt,  that  is,  was  he 
aware  of  their  effect  at  the  time  he  signed  the  receipt  (a). 

Either  money  or  chattels,  railway  bonds  or  negotiable  securities 
or  an  estate  or  interest  in  land,  or  a  mere  agreement  only  may  be 
given  and  accepted,  by  way  of  compensation  for  the  damages  that 
may  have  been  sustained.  If  goods  of  the  defendant  are  in  the 
hands  of  the  plaintiff,  and  it  is  agreed  between  the  plaintiff  and 
defendant  that  the  plaintiff  shall  retain  these  goods  as  his  own 
property,  in  satisfaction  and  discharge  of  the  cause  of  action,  and 
the  goods  are  accordingly  accepted  by  the  plaintiff  ia  satisfaction, 
this  is  a  valid  accord  executed  (a).  But  the  delivery  and  accept- 
ance of  a  man's  own  goods  and  chattels  constitute  no  satisfaction, 
Thus,  in  an  action  of  trespass  against  a  defendant  in  respect  of  an 
entry  by  him  upon  the  plaintiff's  land,  the  defendant  said  that 

(«)  Andrew  v,  Boughey,  Dyer,  75  h.  (z)  Lee  v.  Lancashire  &  Torheliire  Bail- 

(x)  Boberls  v.  Eastern  Counties  Bail-  way,  L.  K.  6  Ch.  527 ;  Bideal  v.  Great 

way,  1  F.  &  F.  460.  Western  Kailicay,  1  P.  &  P.  706. 

(y")  Stewart  v.  Great  Western  Baihiiay,  (a)  Jones  v.  Sawlein',  5  C.  B.  142 ;  17 

2  De  G.  J.  &  S.  319.  L.  J.  0.  P.  92. 
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after  entry  there  was  an  accord  between  them  that  the  plaintiff 
should  re-enter  into  the  same  land,  and  should  enjoy  it  without 
interruption  by  the  defendant,  and  that  the  defendant  should  de- 
liver to  the  plaintiff  all  the  title  deeds  concerning  the  said  land, 
that  the  plaintiff  had  re-entered,  and  that  the  defendant  had  de- 
livered the  title  deeds ;  and  it  was  held  that  this  was  no  answer, 
for  it  must  be  intended  that  the  title  deeds  were  the  plaintiff's 
own  title  deeds,  and  then  to  deliver  him  his  own  deeds,  and  put 
him  in  possession  of  his  own  land,  was  no  satisfaction  of  the  wrong 
done  before  in  keeping  him  out ;  but  it  was  admitted  that,  if  the 
defendant  had  shown  any  title  in  himself  to  the  possession  of  the 
deeds,  then  his  delivering  them  up  would  have  been  a  good  bar 
to  the  action  (h). 

The  meaning  of  an  accord  and  satisfaction  is,  that  there  has 
been  an  agreement  for  something  to  be  done  in  satisfaction  and 
discharge  of  the  cause  of  action,  and  that  the  agreement  has  been 
completely  performed  (c).  It  is  not  sufficient  that  the  defendant 
should  merely  be  ready  and  willing  to  perform  it  (d).  Where 
the  defendant  had  slandered  the  plaintiff,  and  after  the  utterance 
of  the  slander  the  plaintiff  and  defendant  met,  and  it  was  agreed 
that  certain  letters  in  the  handwriting  of  the  plaintiff,  in  the 
possession  of  the  defendant,  containing  certain  proofs  against  the 
plaintiff  of  the  truth  of  the  charges  made  by  the  defendant, 
should  be  burnt,  and  that  no  action  should  be  brought,  and  the 
letters  were  burnt,  but  the  plaintiff,  nevertheless,  brought  an 
action,  it  was  held  that  the  accord  executed  was  a  bar  to  the 
action  (e).  The  act  to  be  done  in  satisfaction  may  be  the  mere 
undertaking  as  distinguished  from  the  performance  of  a  con- 
tractual obligation.  Which  of  these  two  is  intended  is  a  question 
of  the  intention  of  the  parties  to  be  gathei-ed  from  all  the  cir- 
cumstances (/). 

Discharge  hj  operation  of  law —Judgment  recovered  (g). — 
Whenever  judgment  has  been  recovered  in  an  action  of  tort,  the 
judgment  is  a  bar  to  any  subsequent  action  for  the  same  wrong ; 
"  for  you  shall  not  bring  the  same  cause  of  action  twice  to  a  final 
determination  ;  nemo  debet  lis  vexari  pro  eddem  causa :  and  what 
is  meant  by  the  same  cause  of  action  is,  where  the  same  evidence 
will  support  both  the  actions,  although  the  actions  may  happen  to 

(6)  Bro.  Abr.  Accokd,  1.  As  to  an  agreement  for  the  making  and 

(c)  Gabriel  v.  Dresser,  15  0.  B.  622 ;  acceptance  of  a  public  apology,  Boosey 
24  L.  J.  G.  P.  81.  V.  Wood,  3  H.  &  0.  484 ;  34  L.  J.  Ex.  65. 

(d)  Allies  V.  Prohyn,  2  0.  M.  &  K.  408  ;  (/)  Eoans  v.  Powie,  1  Exch.  601 ;  Hall 
4  li.  J.  Ex.  227 ;  Wray  v.  Milestone,  5  v.  Flockton,  16  Q.  B.  1039 ;  20  L.  J. 
M.  &  W.  21 ;  9  L.  J.  Ex.  39 ;  Colling-  Q.  B.  208. 

borne  v.  Mantell,  5  M.  &  \V.  289 ;  8  L.  J.  (g)  As  to  the  effect  of  a  foreign  judg- 

Ex    251  •   Gabriel  v.  Dresser,  15  C.  B.  ment  in  rem,  see  Gastrique  v.  Imrie,  b. 

622 :  24  L.  J.  0.  P.  81.  K.  4  H.  L.  414 ;  39  L.  J.  C.  P.  350. 

(e)  Lane  v.  Applegate,  1   Sta'k.  97. 

A.  O 
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be  grounded  on  different  writs ;  this  is  the  test  to  know  whether  a 
final  determination  in  a  former  action  is  a  bar,  or  not,  to  a  subse- 
quent action  "  (h).  But  by  allowing  judgment  to  go  by  default  in 
an  action  to  which  there  is  a  good  defence,  the  defendant  is  not 
precluded  from  setting  up  such  defence  in  any  subsequent  actiou 
in  which  the  matter  may  arise  between  the  same  parties  (i).  In 
an  action  for  slander  you  cannot  have  an  action  twice  over  against 
the  same  person  for  the  utterance  of  the  same  words  on  the  same 
occasion ;  but  every  fresh  publication  of  the  slander  creates  a 
fresh  cause  of  action,  so  that  you  may  have  two  actions  for  words 
spoken  at  different  times,  conveying  distinct  imputations  upon 
the  plaintiff;  and  judgment  recovered  in  the  first  action  would  be 
no  bar  to  the  second  action.  The  recovery  of  damages  from  a 
servant  for  leaving  the  service  of  his  master  has  been  held  to  be 
a  bar  to  a  second  action  against  another  person  for  seducing  the 
servant  away  from  his  master's  service,  because  the  damage  for 
the  loss  of  service  was  compensated  for  in  the  first  action  (f). 
And  accepting  a  sum  of  money  awarded  by  a  magistrate  under 
the  Hackney  Carriages  Act,  1843,  was  held  a  bar  to  an  action 
against  the  owners  of  an  omnibus  for  negligence  (k). 

Whenever  the  cause  of  action  in  the  two  suits  is  identical,  the 
recovery  of  judgment  in  the  one  is  a  bar  to  the  other  (I).  A 
judgment,  therefore,  in  a  county  court  is  a  bar  to  an  action  on  the 
same  subject-matter  in  any  other  court  (m) .  But  where  damage  to 
goods  and  injury  to  the  person  were  caused  by  the  same  wrongful 
act,  recovery  in  the  county  court  in  an  action  for  compensation  for 
damage  to  the  goods  was  held  no  bar  to  an  action  subsequently 
commenced  in  the  High  Court  for  injury  to  the  person  (w).  A 
judgment  obtained  upon  some  technical,  collateral  point,  not 
touching  the  substantial  cause  of  action  between  the  parties,  is  no 
bar  to  a  subsequent  action.  "  Where  the  declaration  in  the  second 
action  is  framed  in  such  a  manner  that  the  causes  of  action  may 
be  the  same  as  those  in  the  first  suit,  it  is  incumbent  on  the  party 
bringing  the  second  action  to  show  that  they  are  not  the  same  "  (o). 
The  plaintiff  who  brings  a  second  action,  ought  not  to  leave  it  to 
nice  investigation  to  see  whether  the  two  causes  of  action  are  the 

(h)  Kitchen  v.  Campbell,  3  Wils.  304;  judgment  was  recovered  in  the  former 

W.  Bl.  827.  action,  the  record  at  once  disproves  the 

(i)  Howlett  V.  Tarte,  10  0.  B,  N.   S.  plea,  and  the  plaintiff  will  be  entitled 

813 ;  31  L.  J.  C,  P.  140.  to  a  verdict.     Wadtwortji,  v.  Bentley,  23 

0')  Bird  V.  Bandall,  3  Burr.  13io.  L.  J.  Q.  B.  3 ;  1  B.  0.  0.  203. 

ill)  Wright  V.  General  Omnibm  Co.,  2  (m)  Austin  v.  Mills,  9  Exch.  288;  23 

Q.  B.  D.  271 ;  45  L.  J.  Q.  B.  429.  L.  J.  Ex.  40. 

(V)  Blade's  Case,  4  Co.  94  6.     Fhillips  («)  Brunsden  v.  Humphrey,  U  Q.  B. 

V.  Berryman,  8  Doug.  286.  If  the  recoril,  D.  141 ;  53  L.  J.  Q.  B.  476. 

when  produced,  shows  on  the  face  of  it  (o)  Bagot  (Lord)  v.  WiUiams,  3  B,  & 

that  the  cause  of  action  in  the  second  C.  at  p.  239. 
suit  is  not  the  same  as  that  for  which 


CHAP.  IL]        DISCHARaE  BY  OPERATION  OF  LAW.  83 

same ;  he  ought  to  show,  beyond  all  controversy,  that  the  second 
is  a  different  cause  of  action  from  the  first.  Whenever  the  same 
point  was  not  in  issue  in  the  prior  action,  the  judgment  can  have 
no  effect  upon  the  second  action  (p) ;  but,  when  the  pleading 
and  the  state  of  the  record  are  such  that  the  plaintiff  might,  if  he 
had  thought  fit,  have  recovered  his  whole  demand  in  the  first 
action,  he  cannot  afterwards  be  allowed  to  recover  it  in  a  second 
action. 

A  plea  of  the  recovery  of  judgment  and  damages  in  an  action 
for  a  false  imprisonment  upon  a  charge  of  felony,  is  no  answer  to 
an  action  for  a  malicious  prosecution  for  the  same  felony.  "  It 
is  altogether,"  observes  Parke,  B,  "a  different  cause  of  action. 
The  taking  a  man  up  on  a  charge  of  felony  is  distinct  from  going 
before  a  grand  jury  and  falsely  and  maliciously  taking  an  oath 
to  get  a  bill  found  against  him,  and  then  going  before  a  petty 
jury  and  trying  to  induce  them  to  find  him  guilty  "  (q). 

Where  the  second  action  is  founded  upon  some  special  damage 
flowing  from  the  original  wrong,  the  judgment  recovered  in  an 
action  for  the  original  wrong  will  be  a  bar  to  the  second  action, 
unless  the  special  damage  is  shown  to  constitute  a  new  cause  of 
action  (r).     There  is  a  distinction  between  those  cases  where  the 
act  of  the  defendant  is  actionable  per  se,  as  in  cases  of  trespass, 
and  those  where  it  is  not  actionable  until  damage  accrues.     In 
the  case  of  a  single  act  of  trespass,  over  and  done,  the  causes  of 
action,  if  more  than  one,  accrue  there  and  then,  £(nd  all  damages 
present  as  well  as  future  must  be  recovered  once  for  all.     Thus, 
where  the  plaintiff  in  his  declaratioii  alleged  that  the  defendant 
beat  the  plaintiff's  head  against  the  ground,  and  that  the  plaintiff 
brought  an  action  of  assault  and  battery  for  that  and  recovered 
damages,  and  that  since  the  recovery  of  those  damages,  by  reason 
of  the  same  battery,  a  piece  of  the  plaintiff's  skull  had  come  out, 
and  the  defendant  pleaded  in  bar  the  recovery  mentioned  in  the 
declaration,  and  averred  it  to  be  for  the  same  assault  and  battery, 
and  the  plaintiff  demurred,  and  it  was  urged  that  this  subsequent 
damage  was  a  new  matter  which  could  not  be  given  in  evidence 
in  the  first  action,  when  it  was  not  known,  it  was  held  that  the 
recovery  of  damages  in  the  first  action  was  an  absolute  bar  to  any 
subsequent  action  for  the  same  battery  (s) ;  for  unless  the  trespass 
is  a  continuing  trespass  there  is  no  duty  upon  the  defendant  to 
repair  the  injury  otherwise  than  as  a  court  of  law  may  direct  (t). 

(p)  Carter  v.  James,  13  M.  &  W.  137 ;  13  B.  529. 

L.  J.   Ex.  373.     Howlett  v.   Tarte,   10  •    (s)  Fetter  v.  Beale  ISalk.  11  ;  1  Ld. 

C.  B.  N.  S.  813 ;  31  L.  J.  0.  P.  146.  Eaym.  339,  692. 

(?)  Guest  Y.  Warten,  23  L.  J.  Ex.  121;  (f)  See  Clegg  v.   Dearden,  12   Q.   B. 

9  Exoh.  379.  576 ;  17  L.  J.  Q.  B.  233 ;  and  the  in- 

(?•)  Aa  in  Darky  Main  Colliery  Co.  v.  stances  put  arguendo  by  the  Court. 


Mitchell,  11  App.  Cas.  127;  55  L.  J.  Q. 
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Discharge  ly  operation  of  law — Continuing  injuries. — But, 
where  the  injuiy  is  of  a  continuing  nature,  the  bringing  of  an 
action  and  the  recovery  of  damages  for  the  perpetration  of  the 
original  wrong  do  not  prevent  the  injured  party  from  bringing  a 
fresh  action  for  the  continuance  of  the  injury.  Thus,  if  a  building 
has  been  wrongfully  erected  upon  the  plaintiff's  land,  and  the 
plaintiff  has  brought  an  action  and  recovered  damages  for  the 
trespass,  he  is  not  thereby  precluded  from  bringing  a  fresh  action 
and  recovering  fresh  damages  for  the  continuance  of  the  erection. 
If  the  defendant,  for  example,  has  deposited  his  goods  upon  the 
land  of  the  plaintiff,  and  leaves  them  there,  the  defendant  is 
responsible  from  day  to  day  until  they  are  removed.  Thus, 
where  the  trustees  of  a  turnpike  road  built  buttresses  on  the  land 
of  the  plaintiff  to  support  the  road,  and  the  plaintiff  thereupon 
sued  them  and  their  workmen  in  trespass  for  such  erection,  and 
accepted  money  paid  into  court  in  full  satisfaction  of  the  trespass, 
it  was  held  that,  after  notice  to  the  defendants  to  remove  the 
buttresses,  and  a  refusal  to  do  so,  the  plaintiff  might  bring  another 
action  of  trespass  against  them  for  continuing  the  buttresses  on 
the  land,  to  which  the  former  recovery  was  no  bar  {u). 

So,  where  an  action  was  brought  against  the  defendant  for 
obstructing  an  ancient  window  of  the  plaintiff's  house,  by  keeping 
and  continuing   a  certain  roof  before  then  wrongfully  erected 
adjoining  the  said  house,  to  the  injury  of  the  plaintiff's  reversion, 
and  a  former  judgment  recovered  by  the  plaintiff  against  the 
defendant  for  the  same  grievances  was  pleaded  in  bar,  and  the 
plaintiff  replied  that  the  grievances  were  not  the  same,  and  issue 
was  joined  thereupon,  and  it  appeared  that  on  a  former  trial, 
between  the  same  parties,  of  an  action  for  an  injury  to  the  plain- 
tiff's reversion  in  the  same  premises  by  erecting  and  keeping  up 
the  roof,  the  plaintiff  recovered  damages,  it  was  held  that  such 
recovery  was  no  bar  to  the  second  action  ;  for,  if  the  erection  of  the 
roof  in  the  first  instance  was  an  injury  to  the  reversion,  the  con- 
tinuance of  it  subsequently  to  the  first  action  was  a  fresh  injury 
to  the  reversioner,  in  respect  of  which  a  fresh  action  was  main- 
tainable (v).    The  reason  seems  to  be  that  the  continuance  of  the 
wrongful  act  may  ultimately  establish  a  title  in  the  defendant 
either  to  the  land  itself,  if  the  wrong  be  trespass,  or  to  an  ease- 
ment over  it,  if  the  wrong  be  a  nuisance.     For  it  is  to  be  re- 
membered that  a  verdict  in  an  action  of  trespass  {x)  or  nuisance  (y) 

(«)  Molmee  v.   Wilson,  10   Ad.  &  B.  Bowyer  v.   Cook,  4  C.  B.  236 ;  16  L  J. 

503.     See  post,  pp.  346,  496.  0.  P.  177. 

(«)  Shadwell  v.  ButcUmon,  2  B.  &  {y)  Shel/er  v.  City  of  London.  Elenlrie 

Ad.  97.  SoG  also  Whitehome  v.  Felhwes,  Lighting  Go.  (1895),  1  Ch.  287  •  64  L  J 

10  C.  B.  N.  S.  765:  30  L.  J.  0.  P.  305.  Ch.  216;  Cowper  v.  Laidler,  [19031  2 

(i)  Uo'mesv.  Vra«on,10Ad.&E.  503;  Ch.  337;  72  L.  J.  Ch.  578, 
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does  not  operate  as  a  conveyance  of  the  land  or  as  the  grant  of  an 
easement.  And  so  if  a  man  has  dug  a  pit  in  another's  land,  and 
an  action  has  been  brought  and  damages  have  been  recovered  for 
the  injury,  the  recovery  of  damages  is  a  complete  satisfaction  for 
the  wrong  done  in  cutting  into  the  plaintiff's  land  (z).  But, 
where  a  man  digs  a  trench  or  deepens  a  ditch  in  his  own  land, 
which  has  the  efifect  of  injuriously  diverting  water  from  his 
neighbour's  stream,  or  of  diminishing  the  supply  of  water  to  a 
neighbour's  mill,  then  there  is  a  continuing  injury  so  long  as  the 
trench  remains  open,  and  the  ditch  deepened,  and  the  diverted 
water  is  allowed  to  run  through  it  to  the  injury  of  the  neighbour- 
ing proprietor.  Where  damages  had  been  recovered  for  injury 
to  houses  by  a  subsidence  of  land  through  coal  workings,  and 
after  fourteen  years  there  was  another  subsidence,  it  was  held  that 
this  was  a  new  cause  of  action,  and  that  the  Statute  of  Limitations 
did  not  apply  (a).  The  same  has  been  held  to  be  the  case  where 
the  subsidence  is  continuous  (b). 

Discharge  hy  operation  of  law — Double  remedy. — Wliere  there 
is  a  remedy  both  in  personam  and  in  rem,  a  person  who  has 
resorted  to  one  of  the  remedies  may,  if  he  does  not  get  thereby 
fully  satisfied,  resort  to  the  other  (c). 

Under  the  Metropolis  Local  Management  Act  (25  &  26  Vict, 
c.  102),  ss.  77  and  96,  which  make  certain  paving  expenses  re- 
coverable by  the  vestry  (now  the  borough  council)  against  the 
present  or  future  owner  of  the  premises,  or  from  any  tenant  who 
subsequently  occupies  them,  an  unsatisfied  judgment  against  a 
former  owner  is  no  bar  to  an  action  against  the  occupying  tenant 
of  a  succeeding  owner  (d). 

Discharge  by  operation  of  law — Discharge  by  death. — It  was  a 
maxim  of  the  common  law  that  a  personal  action  for  which 
damages  only  could  ba  recovered  did  not  survive  on  the  death, 
either  of  the  person  who  did,  or  of  the  person  who  sustained,  the 
wrong — actio  personalis  moritur  cum  persona  (e) ;  that  maxim 
applies  to  causes  of  action  in  tort  which  are  founded  on  the  mal- 
feasance or  misfeasance  to  the  person  or  property  of  another, 
which  latter  are  annexed  to  the  person,  and  die  with  the  person 
except  where  the  remedy  is  given  to  the  personal  representative 
by  the  statute  law  (/) ;  in  the  absence  of  statutory  provision  to 

(z)  Cleaa  v.  Dearden,  12  Q.  B.  576 ;  (d)  Bermondsey  Vestry  v.  Ramsay,  L. 

17  L.  J.  Q  B.  233.  E.  6  C.  P.  247 ;  40  L.  J.  G.  P.  206. 

(a)  Barley  Main  Colliery  Go.  v.  Mit-  (fi)  1  Wms.  Saund.  216  a.    Note  in 

chell,  11  App.  Cas.  127;   55  L.  J.  Q.  B.  Wheatley  v.  Lam. 

529.  (/)  Fer  Curiam.  Raymond  v.  Fitch,  2 

(6)  Crumbie  v.  Wallsend  Local  Board  Or.  M.  &  R.  588  at  p.  597 ;  5  L.  J.  Ex, 

(1891),  1  Q.  B.  503;  60  L.  J.  Q.  B.  392.  45  at  p.  47.    For  tUo  history  of  thia, 

(e)  Tlie  Orient,  L.  R.  3  P.  0.  696;  40  maxim  see  Finlay  v.  Cliirnsy,  20  Q.  B, 

L.  J.  Ad.  29 ;  Nelson  v.  Couch,  15  C.  B.  D.  494 ;  57  L.  J.  Q.  B.  247. 
N.  S.  99 ;  33  L.  J.  0.  P.  46. 
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the  contrary,  it  still  prevails,  unless  the  estate  is  affected  by  the 
tort(^). 

Discharge  hy  operation  of  law — Death  of  person  injured. — In 
consequence  of  this  maxim  executors  and  administrators  cannot 
maintain  an  action  for  an  assault  upon  or  false  imprisonment  of 
their  deceased  testator  or  intestate,  or  for  a  libel  upon  him,  or  for 
any  act  of  negligence  or  violence  not  ending  in  death  (Ji).  So, 
formerly,  when  damage  done  to  real  property  accrued  wholly  in 
the  lifetime  of  the  testator,  the  heir-at-law,  devisee,  or  remainder- 
man, could  not  sue  in  respect  of  it;  neither  could  the  personal 
representative,  in  consequence  of  the  old  maxim  of  the  common 
law  actio  personalis  moritur  cum  persona.  Thus,  if  trespassers 
entered  upon  the  land  and  cut  down  trees,  or  carried  away  and 
sold  growing  crops  and  fruit,  or  set  fire  to  buildings,  and  caused 
them  to  be  utterly  consumed,  the  heir  could  not  sue,  because  the 
damage  was  sustained  in  the  lifetime  of  the  ancestor,  and  the 
personal  representatives  could  not  recover  the  damages  that  had 
been  sustained,  because  they  were  personal  to  the  deceased,  and 
the  remedy  died  with  him  (i).  But  by  3  &  4  Wm.  4,  c.  42,  s,  2, 
reciting  that  there  was  no  remedy  provided  by  law  for  injuries  to 
the  real  estate  of  any  person  deceased,  committed  in  bis  lifetime,  it 
is  enacted  that  an  action  of  trespass  or  case  may  be  maintained  by 
the  executors  or  administrators  of  any  person  deceased  for  any 
injury  to  the  real  estate  of  such  person,  committed  in  his  lifetime, 
for  which  an  action  might  have  been  maintained  by  such  person, 
so  as  such  injury  shall  have  been  committed  within  six  calendar 
months  before  the  death  of  such  deceased  person,  and  provided 
such  action  shall  be  brought  within  one  year  after  the  death  of 
such  person. 

On  the  death  of  an  owner  of  chattels  which  are  in  the  hands 
of  bailees  and  depositaries,  the  right  of  property  in  the  chattels 
vests  in  the  personal  representatives;  and  the  personal  repre- 
sentatives may  demand  possession  of  them ;  and,  if  the  bailee 
wrongfully  refuses  to  deliver  them,  he  may  be  sued  for  the 
detention  or  conversion  of  the  property  (k).  The  personal  repre- 
sentatives of  the  deceased,  being  themselves  the  owners  of  the 
property  on  the  death  of  the  testator  or  intestate,  are  the  proper 
persons  to  sue  in  respect  of  trespasses  committed  by  persons  who 
take  the  goods  out  of  their  actual  or  constructive  possession,  or 

(Sf)  Tioyeross  v.  Grant,  4  C.  P.  D.  40 ;  Act  of  1864  (27  &  28  Vict.  c.  95),  post, 

48  L.  J.  0.  P.  1 ;  Ashley  v.  Taylor,  10  Ch.  p.  877. 

r>.  768 ;  48  L.  J.  Ch.  406.  (i)  Adam  v.  Bristol,  2  Ad.  &  E.  389  ; 

(7j)  In    case  of   negligence    causing  Raymond  v.  Fitcli,  2  C.  M.  &  E.  588; 

death,  see  Fatal  Accidents  Act,  1846  5  L.  J.  Ex.  45. 

(8  &  9  Vict.  c.  93),  better  known  as  (/s)  Hollis  v.  Smith,  10  East,  293. 
Lord  Campbell's  Act,  and  the  amending 
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out  of  the  custody  of  their  servants  or  agents  (I).  Moreover,  if 
the  goods,  having  been  taken  away  in  the  lifetime  of  the  testator, 
continued  after  his  death  in  the  hands  of  the  wrong-doer  in 
specie,  the  executors  might  recover  the  specific  goods  in  an 
action  of  detinue,  or  their  value  in  an  action  for  money  had  and 
received  (m),  but  they  could  not,  at  common  law,  sue  in  respect 
of  any  detention  or  conversion  of  the  property  in  the  lifetime  o{ 
the  deceased  owner,  nor  for  a  trespass  in  taking  it  away,  by  reason 
of  the  maxim  actio  personalis  moritur  cum  persona.  To  remedy 
this  it  was  enacted  by  the  4  Ed.  3,  c.  7,  that  executors  shall  have 
actions  for  a  trespass  done  to  their  testators  in  respect  of  tho 
goods  and  chattels  of  the  said  testators  carried  away  in  their 
lifetime,  and  recover  their  damages,  in  like  manner  as  they 
whose  executors  they  be  should  have  had  if  they  were  in  life. 
By  the  25  Ed.  3,  c.  5,  the  benefit  oi  this  statute  is  extended  to 
the  executors  of  executors ;  and  administrators  are  within  the 
equity  of  the  statute.  These  statutes,  being  remedial  in  their 
nature,  have  been  construed,  very  liberally,  so  that  an  executor 
or  administrator  now  has  the  same  actions  for  any  injury  done  to 
the  personal  estate  of  the  testator  or  intestate  in  his  lifetime, 
whereby  it  becomes  less  beneficial  to  the  executor  or  adminis- 
trator, as  the  testator  or  intestate  himself  might  have  had,  what- 
ever the  form  of  the  action  may  be  (w).  It  has  been  held  that 
an  action  is  maintainable  by  executors  under  this  statute  against 
a  defendant  for  tlie  value  of  timber  or  crops  of  wheat  cut  down 
and  carried  away  from  the  testator's  land  in  his  lifetime  (o).  It 
has  also  been  held  that,  under  these  statutes,  an  action  will  lio 
at  the  suit  of  an  executor  against  a  sheriff  for  a  false  return  in 
the  lifetime  of  the  testator  (ji),  and  also  for  an  escape  {q),  on  the 
ground  that  by  these  wrongs  the  value  of  the  testator's  personal 
estate  is  diminished.  So,  where  an  action  had  been  brought  to 
recover  from  the  promoters  of  a  public  company  the  price  paid 
by  the  plaintiff  for  shares  which  had  proved  valueless,  on  the 
ground  that  the  prospectus  issued  by  them  omitted  (in  breach  of 
sect.  38  of  the  Companies  Act,  1867)  to  disclose  certain  con- 
tracts which  had  been  specified  therein,  and,  after  judgment  and 
pending  an  appeal  to  the  House  of  Lords,  the  plaintiff  died,  it 
was  held  that  the  plaintiff's  interest  in  the  action  survived  and 
was  capable  of  transmission  to  his  personal  representatives  (r). 


(0  Adams  v.  Cheverel,  Cro.  Jac.  113.  Williams  v.  Sreedon,  1  B.  &  P.  329. 

(m)  Sir  W.  Jones,  173,  174 ;   Cowp.  (p)  Williams  v.  Gary,  i  Mod.  403  ; 

37i;    1    Wms.    Saund.    217;   note    to  12  Mod.  71. 

Wheatley  v.  Lane.  (g)  Berwick  v.  Andrews,  2  Ld.  Eaym. 

(n)  1    Wms.    Saund.    217;    note    to  971,973. 

Wheatley  v.  Lane.  00  Tivycross  v.  Grant,  4  0.  P.  D.  40 ; 

(o)  Emerson  V.  limenon,  1  Vent.  187 ;  48  L.  J.  (J.  P.  1. 
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But  an  executor  cannot  sue  in  respect  of  damage  to  his  testator's 
es^te,  such  as  loss  of  wages  sustained,  and  medical  expenses 
incurred  by  the  testator  in  consequence  of  personal  injuries 
arising  from  a  pure  tort  (s).  An  action  for  defamation  comes  to 
an  end  with  the  death  of  the  plaintiff,  but  an  action  for  the 
publication  of  a  false  and  malicious  statement  causing  damage 
to  the  plaintiff's  personal  estate,  such  as  a  slander  of  title  to 
or  an  infringement  of  a  trade  mark,  survives  (t). 

Where  an  action  for  tort  had  been  referred  to  an  arbitrator 
with  the  usual  agreement  that  he  should  deliver  his  award  to  the 
personal  representatives  of  either  party  dying  before  the  making 
of  the  award,  and  one  of  them  died,  it  was  held  that  the  agree- 
ment simply  referred  to  the  mode  of  procedure,  and  that  the 
clause  was  inoperative  in  the  case  of  an  action  of  tort  (u). 

Diseliarge  hy  death — Continuing  injuries. — All  causes  of  action 
in  respect  of  injuiies  of  a  continuing  nature  to  real  property 
descend  with  the  property  to  the  heir-at-law  on  the  death  of  the 
ancestor  (x),  or  vest  in  the  devisee,  remainderman,  or  personal 
representative,  in  whom  the  legal  estate  in  the  land  may  be 
vested  by  deed,  will,  or  administration. 

The  heir-at-law  is  the  proper  person  to  maintain  an  action  for 
a  continuing  nuisance  to  land  which  comes  into  his  possession 
by  descent.  Thus,  where  one  John  Eolf  built  a  house  so  near  to 
the  house  of  Kichard  Eolf  that  the  eaves  of  his  said  house  did 
overhang  the  house  of  Eichard,  and  pour  water  thereon,  and 
afterwards  both  John  and  Eichard  died,  and  their  respective 
houses  descended  to  their  respective  sons  and  heirs-at-law,  and 
the  heir  of  John,  on  request  made  to  him  by  the  heir  of  Eichard, 
did  not  reform  the  wrong,  whereupon  the  latter  brought  an 
action  against  the  heir  of  John,  who  did  demur  in  law,  it  was 
adjudged  that  the  action  was  maintainable,  because  the  de- 
fendant did  not  on  request  reform  the  nuisance  which  his  father 
had  made,  but  suffered  it  to  continue,  to  the  prejudice  and 
damage  of  the  plaintiff,  son  and  heir  of  him  to  whom  the  wrong 
was  done  (?/).  So,  where  a  nuisance  erected  on  the  land  of  a 
devisor  in  the  lifetime  of  such  devisor  was  continued  afterwards 
in  the  time  of  the  devisee,  it  was  held  that  the  devisee  should 
have  an  action  for  it,  for  the  continuance  of  it  is  a  new  erecting 
of  such  nuisance  {z). 

When  the  reversionary  interest  of  a  deceased  leaseholder,  who 

(e)  Pulling  v.  Great  Eastern  Railway,  (a)  Vivian  V.  Champion,  2  Ld.  Raym. 

9  Q.  B.  D.  110 ;  51  L.  J.  Q.  B.  453.  1125. 

(t)  Eatdhard  v.  Mege,  18   Q.   B.   D.  (s()  2  Hen.  4,  fol.  13 ;  31  Ed.  3,  Voiichei', 

771 ;    56  L.  J.   Q.   B.   397 ;    Oalcey  v.  272,  cited  in  Peiiruddoclc'g  Case,  5  Co. 

Dallon,  35  Ch.  D.  700 ;  56  L.  J.  Ch.  823.  100 ;   Gillon  v.  Doddingion,  cited  5  B.  & 

(u)  Bowlser  v.  Evans,  15  Q.  B.  D.  565 ;  C.  268. 

54  L.  J.  Q.  B.  421.  (a)  Some  v.  Barwish,  Cro.  Jac.  231, 
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has  underlet  the  premises  demised  to  him,  becomes  vested  in  his 
personal  representatives,  they  are  the  proper  persons  to  sue  for 
damages  in  respect  of  permanent  injuries  to  the  property  of  a 
continuing  nature,  which  diminish  the  value  of  their  reversionary 
estate. 

Discharge  hy  death— Death  of  tort-feasor. — An  action  did  not  lie 
at  common  law  against  executors  to  recover  unliquidated  damages 
for  a  tort  committed  by  their  testator  in  his  lifetime  (a),  as,  for 
example,  for  waste,  it  being  a  tort  which  died  with  the  person  (b). 
They  were  not  responsible  in  damages  for  injuries  done  by  their 
testator  in  cutting  down  another  man's  trees,  or  for  trespasses 
committed  by  him  in  entering  in  his  lifetime  upon  another  man's 
land,  and  prostrating  fences,  or  digging  therein,  where  the  wrong- 
doer acquired  no  gain  to  himself  from  the  commission  of  the 
wrong  ;  but,  wherever  by  the  wrong  done  property  was  acquired 
which  benefited  the  testator,  there  an  action  for  the  value  of  the 
property  survived  against  the  executor.  So  far  as  the  tort  itself 
went,  the  executor  was  not  liable ;  but,  so  far  as  the  act  of  the 
offender  was  beneficial  to  his  personal  estate,  his  assets  were 
answerable.  Where,  therefore,  trees,  coals,  or  minerals  wrong- 
fully severed  by  one  man  from  the  soil  of  another,  have  been  sold 
by  the  wrong-doer,  and  the  latter  dies,  his  estate,  in  the  hands  of 
his  executor,  is  answerable  for  the  price  (c). 

Personal  representatives  were  not  at  common  law  responsible, 
for  a  conversion  or  unlawful  detention  by  their  testator  or 
intestate  in  his  lifetime  of  another  man's  chattels,  the  private 
wrong  being,  as  we  have  seen,  buried  with  the  offender.  But, 
where  there  had  been  a  conversion  of  property  by  the  deceased, 
which  had  benefited  his  personal  estate,  the  personal  representative 
might,  in  general,  have  been  sued  for  money  had  and  received  (d). 
If  a  man  takes  a  horse  from  another  and  brings  him  back  again, 
an  action  for  the  trespass  will  not  lie  against  his  executor ;  but 
an  action  for  the  use  and  hire  of  the  horse  by  the  deceased  may 
be  maintained  (e).  Where  the  plaintiff  declared  that  he  was 
possessed  of  a  cow  which  he  delivered  to  the  testator  to  keep  for 
him,  and  that  the  testator  sold  the  cow,  and  converted  the  money 
to  his  own  use,  it  was  held  that  the  executor  was  not  responsible 
in  trover  for  the  conversion  of  the  beast  by  the  testator,  but  that 

(o)  Kirk  V.  Todd,  21  Cli.  D.  iSi  at  (d)  Ashley  v.  Taylor,  10  Ch.  D.  768 .' 

p.  488;   52  L.  J.  Oli.  224;  Phillips  v.  48  L.  J.  Ch.  406.     See,  however,  PW/W;js 

Ilomfray,2i:  Ch.  D.  439;  52  L.  J.  Ch.  v.  Horn/ray,  24  Ch.  D.  439;    52  L.  J- 

833;  Duncan,  In  re  (1899),  1  Ch.  387;  Ch.  833;  11  App.Caa.  466,  where  Cotton 

68  L.  J.  Ch.  253.  and  Bowen,  L.JJ.,  held  that  a  personal 

(6)  2  Inst.  301.  representative  could  not  be  sued  unless 

(c)  Powell  V.  Rees,  7  Ad.  &  E.  426 ;  8  property  belonging  to  another  person 

L.    J.    Q.    B.    47.     See    Batlhyany  v.  had  been  appropriated  by  the  deceased. 
Walford,  86  Ch.  D.  2G9;    56  L.  J.  Ch.  (e)  IlamUy  v.  Trolt,  Cowp.  371  at  p. 

8S1.  375. 
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he  might  be  made  liable  for  the  value  of  it  in  an  action  for 
money  had  and  received  (/). 

No  action  lies  against  an  executor  of  a  deceased  sheriff,  gaoler, 
or  officer,  for  an  escape  suffered  or  permitted  by  his  testator,  or 
by  reason  of  his  testator's  having  neglected  to  attend  and  give 
evidence  in  a  cause  in  obedience  to  a  subpoena  served  upon  him 
in  his  lifetime  (g) ;  nor  are  executors  liable  for  the  negligence  of 
their  testator  (h),  or  for  his  fraud,  if  his  estate  has  derived  no 
benefit  therefrom  (i).  And  the  proceedings  taken  by  a  road 
authority  under  41  &  42  Vict.  c.  77,  s.  23,  to  recover  the  expenses 
caused  by  extraordinary  traffic,  are,  it  has  been  held,  in  the 
nature  of  an  action  for  a  tort,  and  cannot  be  taken  against  the 
executor  of  the  person  conducting  the  extraordinary  traffic  (J). 

By  3  &  4  Wm.  4,  c.  42,  s.  2,  reciting  that  there  was  no 
remedy  provided  by  law  for  certain  wrongs  done  by  a  person 
deceased  in  his  lifetime  to  another  in  respect  of  his  property,  real 
or  personal,  it  is  enacted  that  an  action  of  trespass  or  case  may  be 
maintained  against  the  executors  or  administrators  of  any  person 
deceased,  for  any  wrong  committed  by  him  in  his  lifetime  to 
another  in  respect  of  liis  property,  real  or  personal,  so  as  such 
injury  shall  have  been  committed  within  six  calendar  months 
before  such  person's  death,  and  so  as  such  action  shall  be  brought 
within  six  calendar  months  after  such  executors  or  administrators 
shall  have  taken  upon  themselves  the  administration  of  the  estate 
and  effects  of  such  person ;  and  the  damage  to  be  recovered  in 
such  actions  shall  be  payable  in  like  order  of  administration  as  the 
simple  contract  debts  of  such  person.  Where  a  watch  was  shown 
to  have  been  in  the  possession  of  a  testatrix  more  than  six  months 
before  her  decease,  and  she  was  asked  within  the  six  months  to 
give  it  up,  and  wrongfully  refused,  this  was  held  to  be  evidence 
of  a  conversion  within  six  months  of  her  death  (Jc). 

Permissive  waste  by  testator  or  intestate  is  vyithin  the  statute  (Z). 
So  is  an  obstruction  to  ancient  lights  continuing  at  the  date  of 
his  death,  although  the  obstruction  was  erected  more  than  six 
months  before  that  date  (in).  Where  the  plaintiff  brought  his 
action  for  damages  and  injunction  against  T.,  who  died  more 
than  six  months  after  the  commission  of  the  acts  complained  of 
and  the  commencement  of  the  action,  it  was  held  that  the  action 
could  not  be  continued  against  his  executors  (n). 

(f)  Baily  v.  Birtlet,  Sir  T.  Eaym.  71.       515;  61  L.  J.  M.  C.  178. 

Ferkinson  v.  Gilford,  Cro.  Car.  539.  (7i;)  Miehmond  v.  Nicholson,  8  So.  134  ; 

(g)  Williams  on  Executors,  10th  ed.,      9  L.  J.  0.  P.  1. 

p.  1354.  (0  Woodliouse  v.  Walker,  5  Q.  B.  D. 

(70  Overend,  Guriiey  &  Co.  v.  Gurney,  404  ;  49  L.  J.  Q.  B.  609. 

L.  B.  4  Ch.  701 ;  39  L.  J.  Ch.  45.  (m)  Jenks  v.  Glifden  (  Viscount)  (1897), 

(i)  Peek    v.   Gurney,  L.  E.  6  H.  L.  1  Oil.  694;  66  L.  J.  Ch.  338. 

377;  43  L.  J.  Ch.  19.  (n)  Kirk  v.  Todd,  21  Ch.  D.  484;  52 

U)  Story  V.  Sheard,  (1832)  2  Q.  B.  L.  J.  Ch.  224. 
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Discharge  hy  marriage — Marriage  of  injured  tvonian. — Formerly 
where  a  wrong  was  done  to  a  single  woman  who  afterwards  married, 
the  right  to  recover  damages  for  the  wrong  was  a  ehose  in  action 
which  vested  in  the  husband,  subject  to  his  reducing  it  into  his 
possession  during  the  coverture.  But  now  by  tbe  Married 
Women's  Property  Act,  1882,  sect.  1,  sub-sect.  2  (o),  a  married 
woman  is  capable  of  suing  or  being  sued  either  in  contract  or  in 
tort  in  all  respects  as  if  she  were  a  feme  sole,  and  her  husband 
need  not  be  joined  with  her  or  made  a  party  to  any  action  brought 
by  or  against  her ;  and  it  has  been  held  that  this  section  applies 
to  an  action  brought  by  a  married  woman  for  a  tort  committed 
before  the  Act  came  into  operation  (p). 

And  where  an  action  for  trespass  was  brought  by  a  married 
woman  against  a  person  who  with  the  authority  of  her  husband 
entered  a  house  of  which  she  was  in  sole  occupation,  and  which  she 
had  bought  with  her  own  earnings,  since  the  Married  Women's 
Property  Act,  1870  (q),  it  was  held  that  she  could  sue  alone  (r). 

The  effect  of  the  section  has  been  to  release  a  woman  who  is 
the  subject  of  a  wrong  from  coverture,  in  the  sense  which  in- 
capacitated her  from  suing ;  and  so  where  a  married  woman 
brought  an  action  for  assault  and  false  imprisonment  committed 
before  1883,  it  was  held  that  the  four  years  fixed  by  the  Statute 
of  Limitations  (s)  for  bringing  such  an  action,  began  to  run  from 
January  1st,  1883,  when  the  Act  came  in  operation  (t).  Any 
damages  she  recovers  become  her  separate  property,  and  may  be 
attached  by  means  of  a  garnishee  order  to  satisfy  a  judgment 
recovered  against  her  separate  property  (w). 

Discharge  hy  marriage — Marriage  of  female  wrong-doer. — At 
common  law  the  husband  took  the  wife  with  all  her  obligations 
and  liabilities,  and  became  answerable  for  all  torts  committed  by 
her  when  single ;  but  by  37  &  38  Vict.  c.  50,  it  was  enacted  («) 
that  the  husband  shall,  in  any  action  brought  for  damages 
sustained  by  reason  of  any  tort  committed  by  the  wife  before 
marriage,  be  liable  for  the  damages  to  the  extent  only  of 
the  following  assets : — (1)  The  value  of  the  personal  estate 
in  possession  of  the  wife,  which  shall  have  vested  in  the 
husband;  (2)  The  value  of  the  choses  in  action  of  the  wife 
which  the  husband  shall  have  reduced  into  possession,  or  which 
with  reasonable  diligence  he  might  have  reduced  into  possession  ; 

(o)  45  &  46  Vict.  c.  75.  L.  J.  Q.  B.   561  (afflrmod  ou  another 

(p)  Weldon  v.   Window,  13  Q.  B.  D.  point,  12  App.  Cas.  206 ;  56  L.  J.  Q.  B. 

784;  53L.  J.  Q.  B.  528.  480). 

(q)  33  &  31  Vict.  c.  93.  («)  EoUhy  v.  Hodgson,  21  Q.  B.   D, 

(j)  Weldon  v.  De  Bailie,  14  Q.  B.  D.  103 ;  59  L.  J.  Q.  B.  46. 

339  ;  54  L.  J.  Q.  B.  113.  W   Sect.  2.     This  Act  wag  repealed 

(«)  21  Jac.  1,  c.  16.  l>y  the  Married  Women's  Property  Act, 

(0  Lowe  V.  Fox,  15  Q.  B.  D.  G67 ;  54  1882, 
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(3)  Tlie  value  of  the  chattels  real  of  the  wife  which  shall 
be  vested  in  the  husband  and  wife ;  (4)  The  value  of  the  rents 
and  profits  of  the  real  estate  of  the  wife  which  the  husband  shall 
have  received  or  with  reasonable  diligence  might  have  received ; 
(5)  The  value  of  the  husband's  estate  or  interest,  real  or  personal, 
which  the  wife  in  contemplation  of  her  marriage  with  him  shall 
have  transferred  to  him  or  any  other  person ;  (6)  The  value 
of  any  property,  real  or  personal,  which  the  wife  in  contempla- 
tion of  her  marriage  with  the  husband  shall  with  his  consent  have 
transferred  to  any  person  with  the  view  of  defeating  or  delaying 
her  existing  creditors.  But  it  was  provided  that,  when  the 
husband  after  marriage  paid  any  debt  of  his  wife  or  had  a 
judgment  lona  fide  recovered  against  him  in  any  such  action 
as  in  the  Act  mentioned  (y),  then  to  the  extent  of  such  payment 
or  judgment  the  husband  should  not  in  any  subsequent  action 
be  liable. 

By  45  &  46  Vict.  c.  75,  s.  14,  a  husband  married  since  January 
1st,  1883  (z),  is  liable  for  wrongs  committed  by  bis  wife  before  mar- 
riage (a)  to  the  extent  of  all  property  whatsoever  belonging  to  his 
wife  which  he  shall  have  acquired  or  become  entitled  to,  from  or 
through  his  wife,  after  deducting  therefrom  any  payments  made 
by  him,  and  any  sums  for  which  judgment  may  have  been  bond 
fide  recovered  against  him  in  any  proceeding  at  law  in  respect  of 
any  debts,  contracts  or  wrongs,  for  or  in  respect  of  which  his  wife 
was  liable  before  her  marriao'e ;  but  no  further ;  and  the  court 
has  power  to  direct  an  inquiry  to  ascertain  the  value,  nature,  and 
amount  of  sucli  property. 

By  sect.  13  of  the  same  Act  it  is  provided,  that  a  married 
woman  may  be  sued  alone  for  wrongs  committed  by  her  before 
marriage,  and  any  damages  and  costs  recovered  against  her  shall 
be  payable  out  of  her  separate  estate  and  not  otherwise. 

A  married  woman  against  whom  a  judgment  has  been  obtained 
under  the  section  cannot,  however,  be  committed  to  prison  in 
default  of  payment  under  sect.  5  of  the  Debtors  Act,  1869  (6), 
nor  can  she  be  made  bankrupt  upon  it  unless  she  is  carrying  on  a 
trade  separately  from  her  husband  (c). 

If,  however,  a  husband  and  wife  married  since  January  1st, 
1883,  are  sued  jointly  for  a  tort  committed  by  the  wife  before 
marriage,  and  it  is  found  that  the  husband  is  not  liable  in  respect 
of  any  property  acquired  by  him  or  to  which  be  has  become 

(!/)  That  ia,  any  action  for  a  debt  of  committed  after  her  marriage,  ace  post, 

his  wife  contracted,  or  for  a  tort  com-  p.  149. 

milted,  or  the  breach  of  a  contract  made,  (6)  Scott  v.  Morleij,  20  Q.  B.  D.  120; 

by  her  before  the  marriage.  57  L.  J.  Q.  B.  43. 

(2)  See  the  proviso  to  the  section.  (c)  Gardiner,  In  re,  Coulson,  Ex  'parte. 

(a)  As  to  his  liability  for  her  torts  20  Q.  B.  D.  249 ;  57  L.  (5.  Q.  B.  149. 
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entitled  through  his  wife,  then  the  husband  shall  have  his 
costs  of  defence,  whatever  may  be  the  result  against  the 
wife  (d), 

A  husband  and  wife  cannot,  however,  sue  each  other  in  tort 
except  under  special  circumstances  (e). 

Discharge  by  hanJcruptey  —  Bankruptcy  of  person  injured. — 
The  property  of  bankrupts  vests  in  the  trustee,  who,  where  any 
portion  of  the  property  of  the  bankrupt  consists  of  things  in 
action,  may  institute  suits  to  recover  them ;  and  such  things 
are  for  the  purposes  of  the  action  to  be  deemed  to  be  assignable 
at  law,  and  to  have  been  duly  assigned  to  such  trustee  (/).  The 
trustee,  therefore,  is  the  proper  party  to  maiutain  an  acfion  for 
injuries  done  to  real  or  personal  property,  which  has  become 
vested  by  reason  of  the  bankruptcy  (g).  Thus  he  is  the  proper 
person  to  bring  an  action  for  trover  or  conversion  of  goods  (h). 
But  he  cannot  maintain  an  action  for  injuries  to  the  person  or 
personal  feelings  of  the  bankrupt  (i).  He  cannot  sue,  for  ex- 
ample, for  damages  for  a  libel  upon  the  bankrupt,  although  the 
injury  occasioned  thereby  to  the  man's  reputation  may  have 
been  the  sole  cause  of  his  bankruptcy ;  nor  can  he  sue  for 
damages  for  an  assault  upon  the  bankrupt,  or  for  the  seduction 
of  his  servant  (k).  Questions  of  difficulty  arise  when  the  same 
wrongful  act  gives  rise  to  injuries  both  to  the  person  and  to  the 
property  of  a  bankrupt.  "  There  is  no  doubt,"  observed  Lord 
Campbell,  "  that  a  cause  of  action  which  is  exclusively  confined 
to  injury  to  property  will  pass  to  the  assignees  " — i.e.,  the  trustee 
in  bankruptcy.  "  In  that  case  there  is  no  difficulty.  The  diffi- 
culty is  where  there  is  ...  a  mixed  case  of  injury  to  the  person 
and  injury  to  the  property  "  (I).  In  such  a  case,  where  the  injury 
to  the  person  and  the  injury  to  the  property  are  both  the  direct 
result  of  the  wrongful  act,  there  would  seem  to  be  no  reason  why 
the  bankrupt  might  not  maintain  an  action  for  the  personal 
injury  sustained  by  him  and  the  trustee  another  action  for  the 
injury  to  the  property  (m).  But,  where  the  primary  and  sub- 
stantial cause  of  action  is  not,  properly  speaking,  personal  to  the 
bankrupt,  but  the  injury  to  the  person  is  the  consequence  of  an 
injury  to  the  personal  estate,  the  injury  to  the  personal  estate 
is  the  primary  and  substantial  cause  of  action,  and  such  right  of 

(d)  45  &  46  Vict.  c.  75,  s.  15.  116. 

(e)  lb.  8.  12.  See  further  Lamer  v.  (Jc)IIou)ardv.Crowther,8M.&\Y.G01; 
Lamer  (1905),  2  K.  B.  539;  74  L.  J,  10  L.  J.  Ex.355;  Ex  parte  Vine,  8  Oh. 
K.  B.  797.    Post,  p.  150.  D.  364 ;  47  L.  J.  Bk.  116. 

(/)  46  &  47  Vict.  c.  52,  s.  44.  (0  Roqera  v.  Spence,  12  CI.  &  F.  700 

(o)  MicheU  v.  Hughes,  6  Biiig.  G83 ;  8  at  p.  720. 

L.  J.  (O.  S.)  0.  P.  249.  (to)  Boddlngton  v.  Castelli,  23  L.  J. 

(h)  Turner  v.  Hardcastle,   11   C.   B.  Q.   B.   31 ;  Brumden  v.  Humplirey,  14 

N.  S.  683 ;  31  L.  J.  0.  P.  193.  Q.  B.  D.  141 ;  53  L.  J.  Q.  B.  470. 

(i)  Stanton  V.  Collier,  28  L.  J.  Q.  B. 
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action  will  pass  to  the  trustees  as  part  of  the  personal  estate  (n). 
Thus,  damages  for  the  wrongful  dismissal  of  the  bankrupt  are 
recoverable  by  the  trustee  (o). 

On  the  other  hand,  if  the  injury  to  the  person  is  the  direct 
result  and  injury  to  the  property  merely  the  consequential  result 
of  the  wrongful  act,  a  separate  action  for  the  consequential  injury 
will  not  pass  to  the  trustee.  For  example,  a  trustee  would  have 
no  riglit  of  action  for  an  assault  and  battery  to  the  bankrupt 
whereby  the  latter  was  disabled  from  attending  to  his  business. 
The  injury  to  the  property  may  be  so  dependent  upon  and 
inseparable  from  the  personal  injury  that  no  right  to  maintain  a 
separate  action  will  pass  to  the  trustee  (p).  Where  a  plaintiff 
who  had  become  bankrupt  complained  that  the  defendant  had 
seized  his  goods  under  a  false  and  pretended  claim  of  right ;  that 
he  was  thereby  much  annoyed  and  prejudiced  in  his  business,  and 
believed  to  be  insolvent ;  and  that  by  means  of  the  premises 
certain  of  his  lodgers,  being  induced  to  believe  that  he  was  in 
embarrassed  circumstances,  and  that  the  defendants  were  entitled 
to  seize  the  goods  for  a  debt,  quitted  the  house,  and  the  declara- 
tion then  claimed  special  damages,  it  was  held  that,  as  the  jury 
were  entitled  upon  the  declaration  as  it  stood  to  give  vindictive 
damages  for  the  personal  injury  far  beyond  the  mere  value  of 
the  goods,  a  plea  of  the  bankruptcy  of  the  plaintiff,  and  of  the 
transfer  of  the  causes  of  action  to  the  trustee  in  bankruptcy, 
afforded  no  answer  to  the  plaintiff's  claim  (q).  And  where,  in 
an  action  of  trespass,  it  was  admitted  that  the  damage  to  the 
property  was  merely  nominal,  it  was  held  that  the  cause  of 
action  did  not  pass  to  the  trustee  in  bankruptcy  (r). 

If  the  bankrupt,  notwithstanding  his  bankruptcy,  continues 
in  the  possession  and  occupation  of  land  which  has  been  demised 
to  him,  he  may  maintain  an  action  for  trespasses  or  injuries  done 
to  the  land,  if  the  trustee  disclaims  the  lease  (s).  If  the  trustee 
does  not  disclaim,  the  property  vests  in  him,  and  he  is  the  proper 
person  to  bring  actions  for  any  injuries  done  to  it  (t),  Biit  if  the 
bankrupt  remains  in  possession  with  the  sanction  of  the  trustee, 
it  would  seem  upon  principle  that  the  bankrupt  might  maintain 

(m)  Dralce  v.  Beclcliam,  11  M.  &  W.       488. 
315 ;  12  L.  J.  Ex.  486 ;  2  H.  L.  C.  579 ;  (g)  Brewer  v.  Dtw,  11  M.  &  W.  625  ; 


son  V.  Sidney,  L.  E.  1  Ex.  313;  12  L.  J.  Ex.  448. 

35  L.  J.  Ex.  182;    Stanton  v.  Gollier,  (,■)  Sose  v.  Buekett  (1901),   2  K.  ,B. 

23  L.  J.  Q.  B.  116 ;  Morgan  v.  Steble,  449 ;  70  L.  J.  K.  B.  736. 

L.  E.  7  Q.  B.  611 ;  41  L.  J.  Q.  B.  260.  (g)  gee  46  &  47  Viot;  o.  52,  s.  55,  which 

(o)  Emden   v.  Garte,  17  Ch.  D.  169,  provides  that,  if  the  trustee  disclaims 

768;    51    L.   J.   Ch.   41;    Wadling   v.  any  lease  or  other  onerous  property,  such 

Oliphant,  1  Q.  B.  D.  145 ;  45  L.  J.  Q.  disclaimer  is  to  operate  from  tho  date  of 

S.  173.  the  disclaimer. 

(p)  See  Drake  v.  Beclcliam,  11  M.  &  W.  (t)  Hancock  v.  Caffvn.  8  Bins  358  ■  1 

315  at  p.  319;  12  L.  J.  Ex.  486  at  p.  L.  J.  0.  P.  104.                          s- ojo  ,  i 
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an  action  for  an  injury  to  his  right  of  possession  (u).  But,  if  he 
abandons  the  possession  of  the  premises,  he  has  no  right  of 
action  (x),  unless  he  resumes  possession,  with  the  assent  of  the 
trustee  or  the  landlord,  before  any  other  person  has  entered  and 
become  the  occupier  of  the  property  (y). 

Discharge  by  hanlcruptcy — BanJcruptey  of  wrong-doer, — The 
Bankruptcy  Act,  1883,  does  not  exempt  a  bankrupt  from  actions 
for  damages  in  respect  of  wrongs  done  by  him  prior  to,  or  during, 
the  bankruptcy ;  for  the  damages  do  not  constitute  a  debt,  until 
the  amount  of  them  has  been  ascertained  by  a  verdict  and  final 
judgment  (z),  or  by  a  reference  and  award  (a),  or  by  agreement  (b). 
Section  37  of  the  Act  enacts  that  demands  in  the  nature  of  un- 
liquidated damages  arising  otherwise  than  by  reason  of  a  contract 
or  promise,  or  breach  of  trust,  shall  not  be  proveable  in  bank- 
ruptcy ;  consequently,  when  judgment  for  such  damages  is  signed 
after  the  adjudication,  the  amount  cannot  be  proved  in,  and  the 
liability  to  pay  them  is  not  discharged  by,  the  bankruptcy  (c). 
Before  a  claim  for  unliquidated  damages  can  become  a  liquidated 
debt,  proveable  in  the  bankruptcy,  the  judgment  must  finally 
decide  the  rights  of  the  plaintiff;  accordingly  where  a  verdict 
was  obtained  for  damages  for  detention  of  gooJs  in  default  of  a 
return,  and  before  execution  issued  the  defendant  became  bank- 
rupt, it  was  held  that  the  plaintiff  was  not  a  creditor  for  the 
amount  of  the  damages,  as  until  execution  the  property  in  the 
goods  remained  in  him  {d).  Where  the  tort  is  of  such  a  kind 
that  the  plaintiff  may  waive  it  and  sue  for  money  had  and 
received,  he  may  prove  in  the  defendant's  bankruptcy  for  money 
had  and  received  (e). 

The  Statutes  of  Limitation. — By  21  Jac.  1,  c.  16,  s.  3,  it  is 
enacted,  that  all  actions  of  trespass  quare  clausum  fregit,  all 
actions  of  trespass,  detinue,  trover,  and  replevin,  for  taking  away 
of  goods  and  cattle,  all  actions  upon  the  case,  and  all  actions  of 
assault,  menace,  battery,  wounding,  and  imprisonment,  or  any  of 
them,  shall  be  commenced  within  the  time  and  limitation  there- 
after expressed,  and  not  after;  that  is  to  say,  the  said  actions 
upon  the  case  other  than  for  slander,  and  the  said  actions  for 

(«)  See  Brewer  v.  Dew,  U  M.  &  W.  6  D.  M.  &  G.  744 ;  24  L.  J.  Bb.  20. 

625 ;  12  L.  J.  Ex.  448 ;  Rogers  v.  Spence,  Qi)  Ex  parte  Mumford,  15  Ves.  289. 

12  01.  &  F.  700 ;  15  L.  J.  iEx.  49.  (c)  Ex  parte  Newman,  3  Ch.  D.  494. 

(a)  Clark  v.  Calvert,  8  Taunt.  742.  Ex  parte  Muirhead,  2  Ch.  D.  22 ;  45  L. 

(a)  Topham  v.  Dent,  6  Biag.  515 ;   8  J.  Bk.  65. 

L.  J.  (O.  S.)  0.  P.  172.  (d)  Re  Scarth,  L.  R.  10  Oil.  234 ;  44 

(z)  Lloyd  V.  PeeU,  3  B.  &  Aid.  407;  L.  J.  Bk.  29. 

Parlcer  v.  Crole,  5  Bing.  63;   6  L.  J.  (e)  Parlcery.   Norton,  6   T.  E.  695; 

(O.  S.)  0.  P.  229 ;   Parker  v.  Norton,  6  Emma  Silver  Mining  Co.  v.    Grant,  17 

T.  E.  695.    Be  Scarth,  L.  B.  10  Oh.  234 ;  Oh.  D.  122  ;   50  L.  J.  Gh.  449  :  Watson 

44  L.  J.  Bk.  29.  v.  Eolliday,  20  Ch.  D.  780;  52  L.  J.  Oh. 

(a)  Ex  parte  Barding,  5  D.  M.  &  G.  543. 
367 ;  23  I,.  J.  Bk.  22.    Ex  parte  Todd, 
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trespass,  detinue,  and  replevin,  for  goods  or  cattle,  and  the  said 
actions  of  trespass  quare  clausum  /regit,  within  six  years  next 
after  the  cause  of  such  actions  or  suit,  and  not  after;  and  the 
said  actions  of  trespass,  of  assault,  battery,  wounding,  imprison- 
ment, or  any  of  them,  within  four  years  next  after  the  cause  of 
such  actions  or  suit,  and  not  after ;  and  the  said  actions  upon,  the 
case  for  words,  within  two  years  next  after  the  words  spoken,  and 
not  after.  But  (s.  4),  if  in  any  of  the  said  actions  judgment  bo 
given  for  the  plaintiff,  and  the  same  be  reversed  by  error,  or  a 
verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of 
judgment  the  judgment  be  given  against  the  plaintiff,  and  he 
take  nothing  by  his  plaint  or  writ,  the  plaintiff,  his  heirs,  execu- 
tors, &c.,  may  commence  a  new  action  within  a  year  after  such 
judgment  reversed,  or  given  against  the  plaintiff,  and  not  after. 
If  the  person  entitled  to  any  such  action  is  at  the  time  the  action 
accrues  within  the  age  of  twenty-one  years,  or  feme  covert,  or  non 
compos  mentis,  imprisoned,  or  beyond  the  seas,  such  person  is  at 
liberty  to  bring  the  same  actions  so  as  they  are  commenced 
within  the  time  of  limitation  after  the  disability  ceases  (/). 
With  regard  to  married  women,  their  disability  was  removed  by 
sect,  1  of  the  Married  Women's  Property  Act,  1882  {g).  And  by 
the  Mercantile  Law  Amendment  Act,  1856  Qi),  absence  beyond 
seas  and  imprisonment  of  the  plaintiff  at  the  time  of  the  accrual 
of  the  cause  of  action  are  no  longer  to  have  the  effect  of  extend- 
ing the  period  of  limitation.     This  section  is  retrospective  {i). 

With  regard  to  the  defendant,  by  4  &  5  Anne,  c.  16,  s.  19, 
it  is  enacted  that  if  any  person  or  persons  against  whom  there 
shall  be  any  cause  of  action  of  trespass,  detinue,  actions  sv/r  trover, 
or  replevin  for  taking  away  goods  or  cattle,  or  of  action  upon  the 
case,  or  assault,  menace,  battery,  wounding  and  imprisonment,  or 
any  of  them,  be  or  shall  be,  at  the  time  of  any  such  action  given  or 
accrued,  fallen  or  come,  beyond  the  seas ;  that  then  such  person  or 
persons,  who  is  or  shall  be  entitled  to  any  such  suit  or  action,  shall 
be  at  liberty  to  bring  the  said  actions  against  such  person  or  per- 
sons, after  their  return  from  beyond  the  seas,  so  as  they  take  the 
same  after  their  return  from  beyond  the  seas,  within  such  times  as 
are  respectively  limited  for  the  bringing  of  the  said  actions  before 
by  this  Act  and  by  21  Jac.  1,  c.  16.  By  19  &  20  Vict.  c.  97,  s.  12, 
no  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  or 
the  islands  of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  nor  any 
islands  adjacent  to  any  of  them,  are  to  be  deemed  to  be  beyond 

(/)  21  Jac.  1,  c.  16,  s.  7.  Qi)  19  &  20  Vict.  o.  97,  s.  10. 

(</)  45  &  46  Vict.  0.  75.     See  Lowe  v.  (j)  Cornhill  v.  Hudson,  8  El.   &  Bl. 

Fosc,  15  Q.  B.  D.  667;  54  L.  J.  Q.  B.  429;  7L.  J.  Q.B.  8;  Pardov.  BingMm, 

561  (affirmed  on  another  point,  12  App.  L.  li.  4  Ch.  735 ;  39  L.  J,  Cli.  170. 
Cas.  206;  56  L.  J.  Q.  B.  480). 
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seas  within  the  meaning  of  4  &  5  Anne,  c.  16.  The  words  "  beyond 
the  seas  "  are  synonymous  with  "  out  of  the  realm,  or  territories," 
and  are  not  to  be  construed  literally  (k). 

Commencement  of  period  of  limitation. — The  time  of  limitation 
begins  to  run  from  the  accrual  of  the  cause  of  action.  In  an 
action  of  detinue  the  time  runs  from  the  beginning  of  the 
wrongful  detention.  Where  the  plaintiff  delivered  goods  to  the 
defendant  for  safe  custody,  and  the  defendant  sold  them,  and 
the  plaintiff  more  than  six  years  subsequently  demanded  a  return 
of  the  goods  which  the  defendant  refused,  it  was  held  that  the 
statute  began  to  run  from  the  date  of  the  wrongful  refusal,  and 
not  from  the  date  of  the  wrongful  sale  (I).  Where  the  act  com- 
plained of  is  actionable  per  se,  as  in  the  case  of  a  trespass  (not 
being  a  continuous  trespass),  the  time  begins  to  run  from  the 
commission  of  the  act  of  trespass  (m) ;  but,  when  an  act  has  been 
done  which  is  actionable  only  in  case  it  causes  damage  to  another, 
the  time  of  limitation  will  run,  not  from  the  period  of  the  doing 
of  the  act,  but  from  the  time  of  the  accrual  of  the  damage. 
Thus,  where  one  person  is  possessed  of  the  surface  of  land,  and 
another  is  owner  of  the  subsoil,  and  the  owner  of  the  subsoil 
excavates  therein  for  minerals,  without  causing  any  immediate 
apparent  injury  to  the  surface,  but  damage  ultimately  ensues, 
and  the  surface  subsides,  the  time  of  limitation  \7ill  begin  to  run 
from  the  time  when  the  damage  manifested  itself,  and  not  from 
the  period  of  the  making  of  the  excavation  (n).  If  a  man,  by  dig- 
ging on  his  own  land,  wrongfully  lays  open  the  foundations  of  his 
neighbour's  wall,  and  causes  them  to  be  gradually  weakened  by 
the  effect  of  flowing  water,  rain,  and  frost,  so  that  at  last  the  wall 
falls,  the  time  of  limitation  runs  from  the  time  of  the  falling  of 
the  wall,  and  not  from  the  time  of  the  excavation  of  the  soil  (0). 
Where  slanderous  words  are  uttered  which  create  no  cause  of 
action  unless  they  are  followed  by  special  damage,  the  period  of 
limitation  runs  from  the  time  that  special  damage  accrues,  and 
not  from  the  time  of  the  utterance  of  the  words  (p). 

Whenever  one  person  does  anything  or  permits  anything  to 
be  done  on  his  own  land  which  causes  injury  to  his  neighbour, 
and  the  injury  is  of  a  continuing  nature,  the  cause   of  action 

Qc)  Suclimaloye  v.  Lulloobhoy  Motli-  Bowbotham  v.   Wilson,  8  H.  L.  C.  348 

chund,  8  Moo.  P.  0.  4.  at  p.  359 ;  30  L.  J.  Q.  B.  49 ;  Barley 

(I)  Willdmon  v.  Verity,  L.  R.  6  0.  P.  Mam  Colliery  Co.  v.  Mitchell,  11  App. 

206 ;  40  L.  J.  0.  P.  141 ;  Miller  V.  Dell,  Gas.  127 ;  55  L.  J.  Q.  B.  529.     As  to  a 

[1891]  1  Q.  B.  468  ;  60  L.  J.  Q.  B.  404;  continuous  subsidence,  see  Crumbie  v. 

Reeve  v.  Palmer,  5  0.  B.  N.  S.  84 ;  28  Wallsend  Local  Board,  (1891)  1  Q.  B. 

L.  J.  0.  P.  168.  503 ;  60  L.  J.  Q.  B.  392. 

(m)  Boberte  v.  Bead,  16  East,  215.  (0)  Boberts  v.   Bead,  16    East,  215. 

(m)  Bonomi  v.  Baclthouse,  EI.  Bl.  &  Cf.  Gillon  v.  Boddington,  Ky.  &  M.  161. 

El.  622,  646 ;  9  H.  L.  C.  503 ;  28  L.  J.  (p)  Saunders  v.  Edwards,  1  Sid.  95. 
Q.  B.  378 ;  34  ib.  181.   Ld.  Wensleydale, 

A.  H 
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continues,  and  is  renewed,  de  die  in  diem,  as  long  as  the  cause  of  the 
continuing  damage  is  allowed  to  continue  (q).  Where  an  action 
is  brought  for  a  false  imprisonment,  every  continuance  of  the  im- 
prisonment de  die  in  diem  is,  in  point  of  law,  a  new  imprisonment, 
and,  therefore,  the  time  of  limitation  runs  from  the  last  day  of 
such  imprisonment,  and  not  from  the  time  of  its  commence- 
ment (r).  But  where  the  imprisonment  is  not  the  act  of  the 
defendant  but  a  consequence  of  his  wrongful  act,  the  time  runs 
from  the  date  of  the  defendant's  wrongful  act,  and  not  from  the 
termination  of  the  imprisonment  (s). 

The  Statute  of  Limitations  itself  made  no  exception  or  dis- 
ability of  concealed  fraud ;  and  the  period  of  limitation,  so  far  as 
the  Act  is  concerned,  runs  from  the  time  of  the  commission  of 
the  wrongful  act,  and  not  from  the  time  of  the  knowledge  of  that 
act  by  the  plaintiff.  But  the  Courts  of  Equity  introduced  the 
doctrine  that  in  cases  where  the  defendant  had  practised  a  suc- 
cessful fraud  in  order  to  conceal  his  wrongful  act  from  the  know- 
ledge of  the  plaintiff  he  could  not  conscientiously  pray  in  aid 
the  statute  (t).  The  result  is  that,  in  the  case  of  such  a  fraud, 
the  statute  begins  to  run  only  from  the  time  when  tlie  fraud  was, 
or  with  reasonable  diligence  might  have  been,  discovered  (it). 

Extension  of  ^period  of  limitation  in  certain  cases. — ^Formerly 
wlien  thp  action  abated  by  the  death  <of  the  plaintiff,  or  was 
abated  without  default  of  the  plaintiff  by  the  act  of  God,  and  the 
period  of  limitation  had  run  out  before  the  commencement  of  a 
fresh  action,  the  courts  indulged  the  plaintiff  with  the  liberty  of 
suing  out  a  new  writ,  so  that  he  did  it  within  a  reasonable  time. 
One  mode  of  measuring  the  time  was  with  reference  to  the  time 
it  would  occupy  in  getting  to  the  place  where  a  new  writ  was  to 
be  obtained.  Hence  the  writ  got  the  name  of  a  writ  of  journey's 
accounts.  But  there  was  no  exact  limit  of  time  to  govern  the 
court  in  saying  what  was  a  reasonable  time  in  getting  the  writ; 
and  the  question  was,  whether  the  action  was,  under  the  particular 
circumstances  of  the  case,  brought  within  a  reasonable  period 
after  the  expiration  of  the  time  of  limitation  (x).  Now,  however, 
an  action  is  not  abated  by  reason  of  the  marriage,  death,  or  bank- 
ruptcy of  any  of  the  parties,  if  the  cause  of  action  survives  or 
continues  (y). 

(g)  Holmes  v.  Wilson,  10  Ad.  &  E.  503 ;  6  App.  Cas.  740 ;  50  L.  J.  Q.  B.  689. 
Whitehouse  v.  Fellowes,  10  C.  B.  N.  S.  («)  Gibbs  v.  Guild,  9  Q.  B.  D.  59 ;  51 

765;  80  L.  J.  C.  P.  305.  L.  J.  Q.  B.  313;  SulU  Coal  Mining  Co. 

(r)  Haroly  v.  Eyle,  9  B.  &  C.  603  at  v.  Osborne  (1899),  A.  0.  351 ;  68  L.  J. 

p.  608;    7   L.  J.   (O.  S.)  M.   C.  118;  P.  0.  i9. 
Massey  v.  Johnson,  12  East,  67.  (a)  Carlewis  v.  MorningUm,  27  It.  J. 

(s)   Violett  V.  Sgmpson,  8  E.  &  B.  344 ;  Q.  B.  439. 
27  L.  J.  Q.  B.  138.                                    "         (j/)  And  in  ease  of  death  between  ver- 

(t)  Granger  \.  George,  5  B.  &  C.  149;  dictand  judgment  there  is  no  abatement. 

7  D.  &  U.  729.    See  Dalton  v.  Angus,  Order  XVII.  r.  ] . 
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Limitation  under  local  and  personal  statutes. — By  5  &  6  Vict. 
c.  97,  s.  5,  it  is  enacted,  that  the  period  within  which  any  action 
may  be  brought  for  anything  done  under  the  authority  or  in  pur- 
suance of  any  local  and  personal  Acts  (z),  shall  be  two  years,  or, 
in  case  of  continuing  damage,  then  the  action  must  be  brought 
within  one  year  after  such  damage  shall  have  ceased ;  and  so 
much  of  any  enactment  as  appoints  any  other  period  of  limitation 
is  repealed. 

Limitation  under  Municipal  Corporations  Act,  1882. — No 
action  will  lie  against  any  person  for  any  act  done  in  pursuance 
or  execution,  or  intended  execution  of  this  Act,  or  in  respect  of 
any  alleged  neglect  or  default  in  the  execution  of  the  Act,  unless 
it  is  commenced  within  six  months  next  after  the  act  or  thing  is 
done  or  omitted,  or  in  case  of  a  continuance  of  injury  or  damage, 
within  six  months  next  after  the  ceasing  thereof  (a). 

Limitation  of  actions  against  public  authorities. — By  the 
Public  Authorities  Protection  Act,  1893  (6),  no  action  or  pro- 
ceeding lies  against  any  person  for  any  act  done  in  pursuance,  or 
execution,  or  intended  execution  of  any  Act  of  Parliament  or  of 
any  public  duty  or  authority,  or  in  respect  of  any  alleged  neglect 
or  default  in  the  execution  of  any  such  act,  duty,  or  authority, 
unless  commenced  within  six  months  next  after  the  act,  neglect, 
or  default  complained  of,  or,  in  the  case  of  a  continuance  of 
injury  or  damage,  within  six  months  next  after  the  ceasing 
thereof. 

Period  of  limitation — Same  remedy  in  different  courts. — When 
power  is  given  by  statute  to  pursue  a  remedy  in  several  courts, 
the  remedy  will  in  each  court  be  subject  to  the  period  of  limita- 
tion imposed  upon  the  bringing  of  the  action  in  that  court  (c). 

(«)  Goch  V.  Gent,  12  M.  &  W.  234 ;      poit,  p.  1045. 

13  L.  J.  Ex.  24.  (c)  Blaelcburn  Corporation  V.  Sander- 

(ft)  45  &  46  Vict,  c  50,  s.  226.  son,  [1902]  1  K.  B.  794 ;  71  L.  J.  K.  B. 

(6)  56  &  57  Vict,   c,  Gl,  s.  1.  See      590. 
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CHAPTER  III. 

OP   REMEDIES. 


SECTION  I 

ABATEMENT. 

"  It  is  a  vain  thing  to  imagine  a  right  without  a  remedy ;  want 
of  right  and  want  of  remedy  are  reciprocal "  (a).  The  remedies 
allowed  or  given  by  the  law  are  (1)  by  act  of  the  party,  (2)  by 
act  of  the  law.  Remedies  by  act  of  the  party  are  sparingly 
allowed  owing  to  the  danger  of  breaches  of  the  peace  through 
persons  taking  the  law  into  their  own  hands.  They  are  confined 
to  cases  of  nuisance  and  trespass,  the  remedies  being  respectively 
by  way  of  abatement,  and  distress  damage  feasant. 

Beniedy  of  abatement. — Where  the  act  complained  of  is  in 
fact  a  trespass,  as  where  one  man  erects  a  building  upon  the  land 
of  another,  the  latter  may  pull  the  building  down,  even  though 
the  intruder  is  within  it  at  the  time  (h).  So  where  the  act  is  in 
the  nature  of  a  trespass,  as  where  the  branches  of  a  tree  growing 
upon  one  man's  land  overhang  the  land  of  another,  there  the 
nuisance  may  be  abated  without  notice  (c).  Nuisances  upon  the 
wrong-doer's  own  laud  may  be  removed  by  the  person  injuriously 
affected  by  them,  provided  he  exercises  proper  care  and  discretion 
in  his  mode  of  removal :  and  he  may  justify  a  peaceable  entry  {d) 
upon  his  neighbour's  land  for  that  purpose  (e) ;  but  he  should 
give  notice  to  the  person  creating  the  nuisance,  and  require  him 
to  abate  it  (/).  So,  also,  encroachments,  such  as  houses,  gates, 
fences,  &c.,  upon  commons  may  be  abated  (^).     In  these  cases 

(a)  Holt,  C.J.,  AsUy  v.  White,  2  Lrl.  {d)  Beddall  v.  MaiOand,  17  Ch,  D. 

Kaym.  938  at  p.  953;  1  Smith,  L.  0.  ]74,  188;  60  L.  J.  Ch.401. 

(11th  ed.)  240.  (e)  Daviea  v.  Williams,  10  Q.  B.  510, 

(6)  Burling  v.  Bead,  11  Q.  B.  904;  550;  20  L.  J.  Q.  B.  330. 

19  L.  J.  Q.  B.  291.  (/)  Perri/  v.  Fitzhowe,  8  Q.  B.  757; 

(c)  Lonsdale  {EarT)  v.  Nelson,  2  B  &  15  L.  J.  Q.  B.  239;  Jones  v.  Jones,  1  H. 

C.  802,  311  ;  2  L.  J.  (O.  S.)  K.  B.  28;  &  C,  1 ;  31  L.  J.  Ex.  506. 

Lemmon  v.  Webb  (1895),  A.  C.  1 ;   64  -      -  

L.  J.  Ob.  205. 


(g)  Davies  v.  Williams,  supra;  Jones 
.  Jones,  supra.    Soe  post,  p.  504. 
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also  notice  before  abatement  is  advisable  (h)  and  necessary  if 
the  encroachment  is  an  inhabited  house  (^) ;  but  after  notice,  if 
not  removed  in  a  reasonable  time,  even  an  inhabited  house  may- 
be pulled  down  (h).  And  where  a  right  or  easement  is  exercised 
in  an  unreasonable  manner,  or  in  excess  of  the  privilege,  the 
right  or  easement  may,  if  necessary,  be  entirely  abated  until  the 
excess  is  done  away  (Z),  care  being  taken  to  do  as  little  damage 
fls  possible  (m).  In  order  to  justify  the  abatement  of  a  public 
nuisance  by  a  private  individual,  he  must  show  that  he  is 
a  person  injured  by  the  nuisance,  and  that  his  rights  are  being 
interfered  with  (n). 

With  regard  to  the  necessity  of  giving  notice  before  abate- 
ment of  a  nuisance,  a  distinction  has  been' taken  between  nuisances 
of  commission  and  nuisances  of  omission.  "  Nuisances  by  an  act 
of  commission  are  committed  in  defiance  of  those  whom  such 
nuisances  injure,  and  the  injured  party  may  abate  them  without 
notice  to  the  party  who  committed  them ;  but  there  is  no  decided 
case  which  sanctions  the  abatement  by  an  individual  of  nuisances 
from  omission,  except  that  of  cutting  the  branches  of  trees  which 
overhang  a  public  road,  or  the  private  property  of  the  person  who 
cuts  them  "  (o). 

In  cases  of  emergency  also,  a  nuisance  may  be  abated  without 
notice.  "The  security  of  lives  and  property  may  sometimes 
require  so  speedy  a  remedy  as  not  to  allow  time  to  call  on  the 
person,  on  whose  property  the  mischief  has  arisen,  to  abate  it. 
In  such  cases  an  individual  would  be  justified  in  abating  a 
nuisance  without  notice  "  (p).  Thus  a  house  may  be  pulled  down 
to  prevent  the  spreading  of  a  fire  (q).  "  But  because  this  many 
times  occasions  tumults  and  disorders,  the  best  way  to  reform 
public"  and,  it  may  be  added,  private  "nuisances  is  by  the 
ordinary  courts  of  justice "  (r).  A  person  has  no  positive  right 
to  enter  his  neighbour's  premises  where  his  presence  is  not 
necessary  in  order  to  abate  the  danger  (s). 

(h)  Commusioners  of  Sewers  v.  Olasse,  v.   Base,  supra  ;    Dimes  v.  Petley,  15 

L.  E.  7  Oh.  456;  41  L.  J.  Oh.  409.  Q.  B.  276 ;  19  L.  J.  Q.  B.  449. 

(«■)  Perry  v.  Fitzhowe,  8  Q.  B.  757;  (o)  Per  Best,  J.,  Lonsdale  (Earl)  v. 

15  L.  J.   Q.  B.   239 ;    Jones  v.  Jones,  Nelson,  2  B.  &  0.  302  at  p.  311 ;  2  L.  J. 

supra.  (O.  S.)  K.  B.  28. 

(&)  Bavies  v.  Williams,  supra.  (p)  Per  Best,  J.,  Lonsdale  (Earl)  v. 

(I)  CawJcweU  v.  Bussell,  26  L.  J.  Ex.  Nelson,  supra. 

.S4 ;     Greenslade  v.  Ealliday,   6   Bing.  (q)  Mouse's  Case,  12  Co.  Rep.  63. 

379;  8  L.  J.  (O.  S.)  0.  P.  124.  ()•)  Hale  de  Port.  Mar.  pt.  2,  Oh.  7 ; 

(m)  Boberts  v.  Bose,  L.  E.  1  Ex.  82 ;  Lonsdale  (Earl)  v.  Nelson,  supra. 

35  L.  J.  Ex.  62.  (s)  CaHer  v.  Thomas,  [1893]  1  Q.  B. 

(n)  Arnold  v.  Holbrooli,  L.  E.  8  Q.  673;  62  L.  J.  M.  0.  lOt. 
B.  96,  100;   42  L.  J.  Q,  B.  80;  Boberts 
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SECTION  II. 

DISTRESS. 

Akin  to  the  right  of  abateinent  of  a  nuisance  is  the  right  to 
seize,  remove,  and  impound  cattle  damage  feasant. 

Distress  damage  feasant. — Every  occupier  of  land  has  a  right 
to  seize  animals  and  chattels  trespassing  upon  and  doing  damage 
to  iiis  land  or  to  other  animals  upon  his  land  {t),  and  to  detain 
them  until  he  is  tendered  or  paid  a  fair  compensation  for  the 
injury.  The  distress  must  be  taken  at  the  time  the  damage 
is  done  (ti)  and  while  the  beasts  are  on  the  land  {x).  If,  there- 
fore, a  man  coming  to  distrain  beasts  damage  feasant  sees  the 
beasts  on  his  ground,  and  the  owner  of  the  beasts,  or  his  servant, 
chases  them  out  before  the  distress  is  taken,  though  it  is  done 
purposely  to  prevent  the  distress,  yet  the  owner  of  the  soil  cannot 
distrain  them  ;  and,  if  he  does,  the  owner  of  the  cattle  may  rescue 
them;  for  the  beasts  must  be  damage  feasant  at  the  time  of  the 
distress  {y).  A  man  may,  therefore,  distrain  cattle  damage  feasant 
in  the  night ;  for  otherwise,  perhaps,  the  cattle  will  be  gone  before 
he  can  take  them  (z).  If  a  man  takes  my  cattle  and  puts  them 
into  the  land  of  another  man,  the  tenant  of  the  land  may  take 
these  cattle  damage  feasant,  though  I,  who  am  the  owner,  was  not 
privy  to  the  cattle's  being  damage  feasant;  and  he  may  keep 
them  against  me  until  he  has  obtained  satisfaction  of  the  damages. 
If  many  cattle  are  doing  damage,  a  man  cannot  take  one  of  them 
as  a  distress  for  the  whole  damage ;  but  he  may  distrain  one  of 
them  for  its  own  damage,  and  bring  an  action  of  trespass  for  the 
damage  done  by  the  rest  (a). 

The  lord  may  distrain  in  respect  to  injuries  done  to  his  soil, 
and  to  his  hedges,  fences,  and  trees,  although  he  has  no  interest 
in  the  herbage  (&).  But  he  may  not  distrain  if  the  presence  of 
the  cattle  damage  feasant  is  due  to  his  own  default  (c). 

Distress  damage  feasant — What  things  may  le  seized. — The 
right  of  the  owner  or  occupier  of  land  to  seize  and  detain  animals 
and  chattels  trespassing  upon  and  doing  damage  to  his  land 
is  restricted  to  such  animals  and  chattels  as  are  not  in  the  actual 
possession  and  use,  and  under  the  personal  care,  of  some  human 

(0  Boden  v.  Boscoe  (1894),  1  Q.  B.  661. 

608  ;  63  I-.  J.  Q.  B.  767.  (6)  ffosMns  v.  Robing,  2  Wms.  Saund. 

(m)  Wormer  v.  Biggs,  2  C.  &  K.  31 ;  327  a. 

Lindon  v.  Hooper,  Cowp.  414  at  p.  417.  (c)  Goodwyn  v.  Cheveley,  4  H,  &  N. 

(x)  Clement  v.  Milner,  3  Esp.  95.  631 ;    28  L.  J.   Ex.   298 ;    Manchester, 

(y)  Gilbert  on  Distress  (4th  ed.),  p.  22.  Sheffield,   and  Lincolnnhire  Bailway  v. 

(z)  Co.  1  Inst.  142  a.  Wallis,  14  C.  B.  218 ;  23  L.  J.  C.  P.  85  ; 

(o)  Gilbert  on  Distress  (4th  ed.),  p.  22 ;  Singleton  v.  Williamson,  7  H.  &  N.  410  ; 

Taspor  v.  Edwards,  12  Mod.  658  at  p.  31  L.  J.  Ex.  17. 
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being  (d).  If  a  man  rides  upon  my  corn,  I  cannot  take  his  horse 
damage  feasant,  for  that  would  lead  to  a  breach  of  the  peace  (e) ; 
neither  can  I  take  a  horse  and  cart  away  from  a  man  who  is 
actually  driving  it,  nor  a  horse  or  a  dog  which  a  man  is  leading 
by  a  string,  nor  any  animal  which  is  under  the  immediate  control 
of  the  owner  (/ ). 

Shocks  of  corn  may  be  taken  damage  feasant.  If  turves  lie 
upon  a  common,  damage  feasant,  a  commoner  may  distrain  them ; 
but  he  cannot  burn  them,  A  greyhound  may  be  distrained 
running  after  conies  in  a  warren;  and  so  may  a  ferret  brought 
into  a  warren.  If  a  man  brings  gins  and  nets  through  my 
warren,  I  cannot  take  them  out  of  his  hand ;  but,  if  men  are 
rowing  upon  my  water,  and  endeavouring  with  their  nets  to  catch 
fish  in  my  several  fishery,  I  may  take  their  oars  and  nets,  and 
detain  them  as  damage  feasant,  to  stop  their  further  fishing  (g). 
If  domestic  pigeons  come  upon  land  sown  with  corn,  and  eat 
up  the  corn,  the  occupier  of  the  land  is  justified  in  shooting  them, 
as  he  has  no  other  means  of  taking  them  damage  feasant  (h).  It 
was  held  in  one  case  that  a  railway  company  had  a  common  law 
right  to  distrain  damage  feasant  engines  and  trucks  encumbering 
their  line  (i).  It  ha?  been  held  that  while  the  distrainor  holds  the 
distress  and  does  not  account  for  it,  he  cannot  bring  an  action  for 
the  damage  done  by  the  beasts  distrained  (Jc). 


SECTION  III. 

ACTION. 

The  remedy  given  by  the  law  for  a  tort  is  by  way  of  action 
(1)  for  damages,  (2)  for  an  injunction.  In  all  cases  of  tort  the 
former  remedy  is  available,  and  in  certain  cases  also  the  latter. 

No  wrong  without  a  remedy. — The  maxim  of  the  law,  "  uU  jus, 
ibi  remedium,"  gave  occasion  to  the  first  invention  of  that  form 
of  action  called  an  action  on  the  case,  where  the  novelty  of  the 
complaint   is   no   objection  to   the  action,  provided   an   injury 

(d)  Gilbert  on  Distress  (ith  ed.),  p.  21.  934,  941 ;  2  L.  J.  (O.  S.)  KB.  183 

(ei  9  Vin.  Abr.  121,  Dibtbess,  A.,  pi.  4.  (i)  Ambergate  By.  y.  Midland  My.,  2 

(/)  Field  V.  Adames,  12  Ad.  &  E.  649 ;  E.  &  B.  793 ;  23  L.  J.  Q  B.  17. 

10  L  J  Q  B.  2  •  Suneh  v.  Kennington,  (Ic)  Vaspor  v.  Edwards,  12  Mod.  6.58 ; 

1  Q  B  679  ■  10  L.  J.  Q.  B.  203.  Lehain  v.  Philpott,  L.  E.  10  Ex.  242 ;  44 

(a)  Bao.  Abr.  Distress,  F.  I>.  J.  Ex.  225;  Boden  v.  Boscoe  (1894), 

(A)  Dewell  v.  Sanders,  Cro.  Jac.  490.  1  Q.  B.  608 ;  63  L.  J.  Q.  B.  767. 

Bayley,  J.,  Hannam  v.  MocMf,  2  B.  &  0. 
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cognizable  by  law  is  shown  to  have  been  inflicted  on  the 
plaintiff  (Z) ;  for  "  this  form  of  action  was  introduced  for  the 
reason  that  the  law  would  never  suffer  a  wrong  and  a  damage 
without  a  remedy  "  (m). 

Wherever  a  statute  creates  a  right,  or  an  obligation,  a  difficult 
question  often  arises  as  to  what  remedy  is  available  for  an  infringe- 
ment of  the  right  or  breach  of  the  obligation.  The  question  iu 
the  last  resort  depends  upon  the  intention  of  the  Legislature  to 
be  gathered  from  tlie  terms  of  the  Act  and  from  broad  general 
principles.  Where  the  statute  has  not  in  express  terms  given  a 
remedy,  the  remedy  which  by  law  is  properly  applicable  to  that 
right  or  obligation  follows  as  an  incident  {n).  The  statute  of 
Westminster  the  Second,  13  Ed.  1,  stat.  1,  c.  50,  gives  a  remedy 
by  action  on  the  case  to  all  who  are  aggrieved  by  the  neglect  of 
any  obligation  or  duty  imposed  by  statute  (o);  and,  "in  every 
case  where  a  statute  enacts  or  prohibits  a  thiiig  for  the  benefit  of 
a  person,  he  shall  have  a  remedy  upon  the  same  statute  for  the 
thing  enacted  for  his  advantage,  or  for  the  recompense  of  a  wrong 
done  to  him  contrary  to  the  said  law  "  {p).  Accordingl}-,  where 
the  statute  is  silent  as  to  the  remedy  the  Legislature  is  to  be 
taken  as  intending  the  ordinary  result;  and.  the  proper  remedy 
for  breach  of  the  statute  is  an  action  for  damages,  and,  in  a  proper 
case,  for  an  injunction.  But  when  a  specific  remedy  is  provided 
by  the  statute  the  question  is  whether  that  remedy  is  cumulative 
or  exclusive,  and  whether  it  is  given  in  addition  to  or  in  substitu- 
tion for  the  ordinary  remedy  by  action.  This  question  again 
turns  upon  the  intention  of  the  Legislature.  Where  the  terms 
of  the  Act  leave  the  matter  in  doubt,  the  nature  of  the  right  or 
obligation  created  and  of  the  remedy  specified  has  to  be  con- 
sidered. Generally  where  the  specified  remedy  is  adequate,  that 
remedy,  and  that  only,  must  be  pursued  {q). 

Where  no  specific  right  is  vested  in  the  plaintiff  for  his  own 
benefit  and  advantage,  and  no  specific  duty  in  favour  of  the 
plaintiff  has  been  imposed,  but  the  statute  merely  prohibits  a 

(0  See  the  note  to  Aslibrj  v.  While,  1  1845  (8  &  9  Vict.  u.  20),  enacts  that  the 

Smith's  L.  C.  (11th  ed.),  pp.  266  et  teq.  company  shall  maintain  certain  works 

(to)  Willes,  0.  J.,  Wifsmore  v.  Green-  for  the  accommodation  of  the  owners  and 

hank,  Willes,  577.  occupiers  of  lands  adjoining  tho  railway, 

(»)  Maule,  B.,  Braithwaite  v.  Sldnner,  such  as  gales,  fences,  culverts,  drains, 

5  M.  &  W.  313  at  p.  327 ;  8  L.  J.  Ex.  watering-places    for    cattle   in  certain 

240.  cases,  &o. ;  and  sect.  69  enacts  that,  if 

(o)  2  Instit.  486.  any  difference  arises  between  the  com- 

(p)  Com.  Dig.  Action  upon  Statute,  F.  pany  and  such  owners  or  occupiers  as  to 

(?)  Stevens  v.  Jeaeoclce,  11  Q.  B.  731 ;  the  kind,  number,  size,  maintenance,  &c., 

17  li.  J.  Q.  B.  163  ;   St.  Fancrae  Vettry  of  such  works,  it  shall  be  determined  by 

V.  Satterbury,  2  0.  B.  N.  S.  477;   26  two  justices.     The  court,  therefore,  will, 

L.  J.  C.  P.  243;  Bliepherd  v.  Hills,  11  as  a  rule,  refuse   to  interfere  in  such 

Exch.   55  at  p.  67;    25  L.  J.   Ex.  6.  cases.     Hood  v.  N.  E.  liailway,  L.  R. 

Sect.  68  of  the  Railwuy  Clauses  Act,  U  Eq.  116;  40  L.  J.  Ch.  17. 
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thing  from  being  done  uader  a  penalty  for  doing  it,  an  action 
for  damages  is  not  maintainable.  Thus,  where  statutory  regula- 
tions were  established  for  the  management  of  the  pilchard  fishery, 
and  specific  penalties  appointed  for  the  breach  of  each  regulation, 
and  the  plaintiff,  a  fisherman,  brought  an  action  for  damages  for 
the  breach  by  the  defendant  of  one  of  the  regulations,  whereby 
the  plaintiff  lost  his  proper  turn  and  station  in  fishing,  and  the 
defendant  was  enabled  to  make  a  valuable  capture  of  fish,  which 
would  otherwise  have  fallen  to  the  lot  of  the  plaintiff,  it  was  held 
that  the  action  was  not  maintainable,  as  no  particular  right  was 
vested  in  the  plaintiff,  nor  any  particular  duty  in  his  favour 
imposed  upon  the  defendant.  The  latter  was  merely  prohibited 
from  doing  a  particular  act  under  pain  of  incurring  a  penalty  for 
disobedience ;  and  the  enforcement  of  the  penalty  was  the  only 
mode  of  proceeding  against  him  (r).  So,  where  the  plaintiff 
brought  an  action  against  a  waterworks  company  for  not  keeping 
their  pipes  charged  as  required  by  the  Waterworks  Clauses  Act, 
1847  (s),  whereby  his  premises  were  burnt  down,  it  was  held  that 
the  statute  gave  him  no  right  of  action  (t).  But  where  a  statute 
vests  a  right  in  a  person  or  imposes  some  new  duty  upon  one 
party  for  the  benefit  of  another,  and,  by  reason  of  the  infringe- 
ment of  the  right  or  the  neglect  of  the  duty,  damage  has  resulted 
to  the  plaintiff,  the  imposition  by  the  statute  of  a  penalty  for  the 
offence  recoverable  by  a  common  informer  does  not  preclude  the 
plaintiff  from  his  remedy  by  action  for  damages.  Thus,  where 
a  statute  (u)  imposed  upon  a  shipowner  the  duty  of  keeping  a 
constant  supply  of  medicines  on  board  for  the  use  of  sick  sea- 
men, and  appointed  a  penalty  for  every  default,  recoverable  by 
the  first  person  who  sued  for  it,  the  amount,  when  recovered, 
to  be  divided  between  the  informer  and  the  seamen's  hospital, 
and  the  medicines  were  not  kept,  and  the  plaintiff,  being  a  sea- 
man on  board,  and  having  contracted  a  fever,  was  deprived  of  the 
benefit  of  the  medicines,  and  in  consequence  thereof  sustained 
a  long  and  dangerous  illness,  it  was  held  that  he  was  entitled  to 
maintain  an  action  for  damages,  notwithstanding  the  imposition  of 
the  penalty  (x).     So  where  a  statute  imposed  upon  an  employer 


(r)  Stevens  v.  Jeacocke,  11  Q.  B.  731 ;  615  ;  66  L.  J.  Q.  B.  672. 

17  L.  J.  Q.  B.  163 ;  Saunders  v.  Holhm-n  (a)  7  &  8  Vict.  c.  ]  12,  s.  18  (repealed). 

District  Board  (1895),  1  Q.  B.  61;  64  And  see  57  &  58  Vict.  o.  60,  b.  200. 

L.  J.  Q.  B.  101.  {x)  Couoh  v.  Steel,  3  E.  &  B.  402  ;  23 

(s)  10  Vict.  c.  17,  ss.^42,  43.  L.  J.  Q.  B.  121.    But  see  Atkinson  v. 

(t)  AtJdnson  v.  Neiccastle  and  Gates-  Newcastle    and    Gateshead    Watermorhs 

head  Waterworks  Co.,  2  Ex.  D.  441 ;  46  Co.,  2  Ex.  D.  441 ;  46  L.  J.  Ex.  775, 

L.  J.  Ex.  775 ;    Cowley  v.  Newmarlcet  where  the  law  laid  down  in  Couch  v. 

Local  Board,  [1892]  A.  0.  345 ;  62  L.  J.  Steel  is  doubted.    Also  per  Lord  Hers- 

Q.   B.    65;     Pictou   (Municipality)  v.  chell    in   Cowley  v.    Newmarlcet  Local 

GeZiarf,  [1893]  A.  0.  524;  63  L.J.  P.O.  £oanZ  (1892),  A.  C.  345  at  p,  352;  62 

37  ;  Parradough  v.  Brown  (1897),  A.  0.  L.  J.  Q.  B,  65, 
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the  duty  to  fence  dangerous  machinery  for  the  benefit  of  work- 
men, and  imposed  a  penalty  for  breach  of  the  duty,  it  was  held 
that  nevertheless  an  action  would  lie  at  the  suit  of  a  workman 
who  was  injured  through  a  breach  of  the  duty  {y). 

When  a  duty  or  obligation  exists  at  common  law  independently 
of  the  statute,  a  new  remedy  given  by  the  statute  is  simply  cumu- 
lative, and  does  not  preclude  the  ordinary  common  law  remedy  by 
way  of  action,  unless  there  are  express  words  to  that  effect  (2). 
By  the  Gasworks  Clauses  Act,  1847,  for  comprising  in  one  general 
Act  sundry  provisions  which  may  be  incorporated  in  Acts  of 
Parliament  thereafter  passed,  authorizing  the  construction  of  gas- 
works for  supplying  towns  with  gas,  penalties  are  imposed  upon 
persons  authorized  by  statute  to  construct  gas-works,  for  nuisances 
of  different  kinds  {a).  By  s.  29,  it  is  enacted  that  nothing  in  that 
or  the  special  Act  contained  shall  prevent  the  undertakers  (the 
persons  authorized  to  construct  the  gas-works  and  make  gas) 
from  being  liable  to  an  indictment  for  nuisance,  or  to  any  other 
legal  proceeding  to  which  they  may  be  liable,  in  consequence  of 
making  or  supplying  gas.  The  ordinary  remedy  by  action  for 
damages,  therefore,  is  maintainable  for  a  nuisance  arising  from 
gas-works,  notwithstanding  the  existence  of  the  penal  clauses  in 
this  statute  (6). 

Special  remedies  provided  by  statutes,  imposing  penalties  for 
the  suppression  of  certain  torts,  may  be  cumulative  upon  the 
ordinary  common  law  remedy  by  way  of  action,  and  do  not 
necessarily  prevent  a  plaintiff  who  has  sustained  damage  from  an 
injury  to  his  property  or  person  or  an  infringement  of  his  legal 
right,  from  bringing  his  action  as  if  no  special  remedy  had  ever 
been  provided ;  for  whenever  an  action  lies  at  common  law,  the 
penalty  is  cumulative  (e). 

Where  a  statute  creates  a  duty  with  the  object  of  pre- 
venting a  mischief  of  a  particular  kind,  a  person,  who,  by 
reason  of  another's  neglect  of  the  statutory  duty,  suffers  a  loss 
of  a  different  kind,  is  not  entitled  to  maintain  an  action  in 
respect  of  such  loss.  Thus,  where  the  defendant,  a  shipowner, 
undertook  to  carry  the  plaintiff's  sheep  from  a  foreign  port  to 
England,  and  on  the  voyage  some  of  the  sheep  were  washed 

(y)  Groves  v.  WimborneCLord)  (1898),  Gas  Light  Co.,  26  L.  J.  CI),  276  at  p. 

2  Q.  B.  402 ;  67  L.  J.  Q.  B.  862.  280.    See  also  34  &  35  Viot.  o.  41,  s.  9 ; 

(z)  Com.  Dig.  Action  upon  Statute,  and  Jordeion  v.  Sutton,  Southcoates,  &c., 

(0) ;  Chapman  v.  Pichersgill,  2  "Wils.  145 ;  Gas  Co.  (1898),  2  Ch.  614  ;  67  L.  J.  Oh. 

Smening  v.  GoodcMld,  2  W.  Bl.  906;  666;    affirmed  (1899)    2  Ch.  217;   68 

Beckford  v.  Eood,  7  T.  E.  620.  L.  J.  Ch.  457. 

(o)  See  10  &  11  Viot.  o.  15,  sb.  11,  21,  (c)  liowning  v.  GoodcUld,  2  "W.  Bl. 

22,  28,  25 ;  and  Hipldns  v.  Birmingham,  906 :   Becltford  v.  Hood,  7  T.  B.  620 ; 

&e..  Gas  lAght  Co.,  6  H.  &  N.  250;  30  Couch  v.  Steel,  3  E.  &  B.  402;  23  L.  J. 

L.  J.  Ex.  60.  Q.  B.  121. 

(6)  Willes,  J.,  Broadhent  v.  Imperial 
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overboard  by  reason  of  the  defendant's  neglect  to  take  a  pre- 
caution enjoined  by  an  order  of  Privy  Council  made  under  the 
authority  of  the  Contagious  Diseases  (Animals)  Act,  1869,  it 
was  held  that,  the  object  of  the  statute  and  of  the  order  being 
to  prevent  the  spread  of  contagious  diseases  among  animals,  and 
not  to  protect  them  against  perils  of  the  sea,  the  plaintiff  could 
not  recover  (d). 

Suspension  of  the  remedy. — There  are  many  dicta  of  high 
authority  to  the  effect  that,  when  there  has  been  a  private  injury 
to  a  civil  right,  which  may  also  be  the  subject  of  criminal  prosecu- 
tion for  felony,  it  is  the  duty  of  the  person  injured  to  prosecute 
for  the  criminal  offence,  before  he  can  pursue  his  remedy  by  action 
for  the  private  injury  (e).  The  plaintiff,  however,  has  been  held 
to  have  discharged  this  duty,  not  only  when  the  felon  was  con- 
victed (/),  but  also  when  he  had  been  acquitted  (g),  or  when  a  bill 
of  indictment  had  been  preferred  but  had  been  thrown  out  or  not 
proceeded  with  at  the  suggestion  of  the  judge  (Ii).  And  the  rule 
did  not  extend  beyond  the  felon  himself,  so  that,  if  stolen  property 
were  innocently  taken  in  pledge  by  a  pawnbroker  or  purchased 
out  of  market  overt,  an  action  might  be  brought  against  the  pawn- 
broker or  purchaser  before  the  institution  of  any  prosecution  for 
the  felony  («').  The  rule  is  one  of  a  very  limited  application ;  it 
has  been  held  that  the  defendant  cannot  set  up  his  own  felony  as 
a  defence  for  nemo  suam  turpitudinem  allegans  est  audiendus  (k) ; 
nor  can  he  take  the  point  that  the  statement  of  claim  discloses 
no  cause  of  action  (T) ;  it  has  been  held  that  if  the  evidence  at 
the  trial  discloses  a  felony  the  defendant  cannot  avail  himself  of 
the  rule  (m),  upon  the  ground  that  a  judge  at  nisi  prius  was 
merely  a  commissioner  to  try  the  issues  upon  the  record.  This 
is  not  so  now,  for  since  the  Judicature  Act,  1873,  a  judge  at 
nisiprius  has  all  the  powers  of  the  court.  In  an  action  for  assault, 
where  the  evidence  disclosed  a  rape,  Willes,  J.,  non -suited  the 
plaintiff,  and  the  nonsuit  was  upheld  by  the  Court  of  Ex- 
chequer {n).     It  may  be  that  the  proper  course  is  for  the  judge 

(d)  Gorris  v.  Scott,  L.  R.  9  Ex.  125 ;       Gillett,  L.  E.  8  Ex.  88  ;  42  L.  J.  Ex.  53 ; 
43  L.  J.  Ex.  92.  Appleby  v.  Franklin,  17  Q.  B.  D.  93 ; 

(e)  Markham  v.  Cohh,  Sir  W.  Jones,      55  L.  J.  Q.  B.  129. 

147;    Biggins   v.   Butcher,    Yelv.    89;  Qc)  Lutterell  v.  Beynell,   1  Mod.  282; 

Bawlces  v.  Goveneigh,  8ty.  346  ;  Crosby  Stone  v.  Marsh,  6  B.  &  C.  551  at  p.  564 ; 

V.  Leng,  12  East,  409  at  p.  413 ;  1  Hale,  5  L.  J.  (O.  S.)  K.  B.  201. 

p  0  546  (0  Midland  Insurance  Co.  v..  Smith, 

'(/')  Bawkes  v.  Coveneigh,  Sty.  346.  6  Q.  B.  D.  561 ;  50  L.  J.  Q.  B.  329. 

(a)  Crosby  v.  Benq,  12  East,  409  at  p.  (m)  Wells  v.  Abrahams,  L.  K.  7  Q.  B. 

4ir           *            "  554 .  41  L.  J.  Q.  B.  306. 

(h)  Budley  &  West  Bromwich  Banking  (n)  Wellock  v.  Constantine,  2  H.  &  C. 

Co.  V.  Spittle,  IJ.  &  H.  14.  146;  32  L.  J.  Ex.  285.    But  see  Ball, 

(0  White  V.  Speitigue,  13  M.  &  W.  ExpaHe,^  Oh.  D.  667;  48  L.  J.  Bkcy. 

603 ;  14  L.  J.  Ex.  99 ;  overruling  Oimson  57 ;  Guerrier,  In  re,  20  Ch.  D.  131 ;  51 

V.    Woodfull,  2  0.  &  P.  41 ;    Otborn  v.  L.  J.  Ch.  689. 
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at  the  trial  to  stay  the  action  if  the  evidence  discloses  that  a 
felony  has  been  committed.  The  duty  to  prosecute,  if  it  exists, 
is  confined  to  felonies,  and  does  not  extend  to  a  misdemeanour  (o). 
Joinder  of  plaintiffs — Parties  jointly  interested. — Formerly 
two  or  more  persons  could  only  be  joined  in  an  action  as  plain- 
tiffs where  they  had  a  joint  interest.  Thus,  if  slander  was 
published  concerning  two  partners,  containing  imputations  in- 
jurious to  them  in  their  trade  and  affecting  their  joint  interests, 
they  might  sue  jointly  for  damages  (p).  So,  also,  tenants  in 
common  could  be  joined  as  plaintiffs  in  actions  for  injuries  to 
their  common  property,  such  as  trespasses  upon  their  land,  or 
nuisances  to  their  estates ;  because,  though  their  estates  are 
several,  yet  the  damages  survive  to  all  {q) ;  and,  if  a  nuisance 
to  the  land  of  two  tenants  in  common  was  continued  after  the 
death  of  one  of  them,  the  devisee  of  the  deceased  tenant  in  com- 
mon could  join  the  survivor  in  an  action  for  such  nuisance  (r). 
But  tenants  in  common  need  not  now  be  joined  in  an  action  for 
injury  to  their  joint  estate  (s),  and  it  seems  that  each  may 
recover  for  the  injury  done  to  his  interest.  But,  where  the 
wrong  done  to  one  was  no  wrong  done  to  the  other,  as  in  the 
case  of  false  imprisonment,  or  assault  and  battery,  where  what  one 
man  suffers  is  altogether  different  from  the  injury  that  accrues 
to  another  from  the  same  cause,  separate  actions  must  have 
been  brought.  And  now,  by  the  operation  of  the  Judicature 
Acts,  and  by  the  Eules  of  the  Supreme  Court,  1883,  Order 
XVI.,  Kule  1, "  All  persons  may  be  joined  as  plaintiffs  in  whom 
the  right  to  any  relief  claimed  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative.  And  judgment  may  be 
given  for  such  one  or  more  of  the  plaintiffs  as  may  be  found 
to  be  entitled  to  relief,  for  such  relief  as  he  or  they  may  be 
entitled  to,  without  anv  amendment."  But  this  rule  does  not 
mean  that  several  plaintiffs  having  separate  and  distinct  causes  of 
action  can  join  as  parties  on  one  writ.  Accordingly,  where 
several  consignees  were  entitled  to  separate  parcels  of  a  cargo, 
which  on  arrival  was  found  to  be  short,  and  some  of  the  parcels, 
owing  to  the  marks  having  become  obliterated,  could  not  ba 
distinguished,  and  were  accordingly  sold  and  the  proceeds  divided 
among  the  consignees ;  and  twenty-three  consignees  purported  to 
bring  one  action  for  non-delivery,  it  was  held  that  the  causes  of 
action  were  separate  and  distinct  and  could  not  be  joined.  Order 
XVI.  deals  merely  with  the  parties  to  an  action,  and  does  not 

(o)  Beg.  V.  Ha/rdey,  14  Q.  B.  529 ;  19  (g)   Bare  v.   Celey,    Cro.   Eliz.   143 ; 

L.  J.  Q.  B.  196.  Some  v.  Barmish,  Cro.  Jao.  231. 

(i))  Le  Fanu  v.  Maleolmson,  1  H.  L.  (r)  Bao.  Abr.,  Joint-tenauts,  &c.,  K. 

C.  637;  Coo7(  v.  Batdhellor,  3  B.  &  P.  («)  Bdberis  v.  Sol/and,  [1893]  1  Q.  B. 

150,  C6j;  62  L.J.  Q.  B.  G21, 
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relate  to  the  joinder  of  causes  of  action  (t).  By  Order  XVIII., 
Eule  1,  the  plaintiff  may,  subject  to  the  subsequent  rules  of  that 
Order,  unite  in  the  same  action  several  causes  of  action.  But 
the  subsequent  rules  impose  limitations  upon  this  power. 

Joinder  of  plaintiffs — Husband  and  wife. — -Formerly  it  was 
necessary  in  actions  for  the  recovery  of  damages  for  personal 
wrong  or  violence  done  to  a  married  woman,  that  the  husband  and 
wife  should  be  joined  as  plaintiffs,  where  the  action  would  survive 
to  her  on  the  death  of  her  husband  ;  but,  since  the  coming  into 
operation  of  the  Married  Women's  Property  Act,  1882,  a  married 
woman  is  as  capable  of  suing  as  though  she  were  a  feme  sole,  and 
all  damages  and  costs  recovered  by  her  are  her  separate  property, 
and  there  is  no  need  for  joining  her  husband  with  her  as  a 
plaintiff  (u).  Even  if  her  husband  be  joined  as  a  plaintiff  in  the 
action  the  damages  and  costs  recovered  by  her  are  her  separate 
property  (x).  It  would  appear  from  the  Act  that  if  the  wife 
elects  not  to  sue  for  a  tort  committed  against  her,  her  husband 
cannot  sue  in  her  stead. 

Damages. — The  damages  recoverable  in  actions  of  tort  and  the 
rules,  such  as  they  are,  upon  which  the  damages  are  to  be  assessed 
have  already  been  dealt  with  (y).  In  actions  of  tort  a  greater 
latitude  is  allowed  by  the  court  to  the  jury  in  the  assessment  of 
damages  than  is  allowed  in  actions  of  contract  (z) ;  the  court  will 
not  in  general  interfere  with  the  assessment  of  the  jury  unless 
their  jfinding  has  proceeded  from  some  mistake,  or  they  have 
acted  from  some  sinister  feeling.  But  in  certain  cases  a  new 
trial  will  be  ordered  where  the  damages  awarded  by  the  jury  are 
excessive  or  inadequate. 

Excessive  damages. — "  I  should  be  sorry  to  say,"  observes  Lord 
Mansfield,  "  that  in  cases  of  personal  torts,  no  new  trial  should 
ever  be  granted  for  damages,  which  manifestly  shew  the  jury  to 
have  been  actuated  by  passion,  partiality,  or  prejudice.  But  it 
is  not  to  be  done  without  very  strong  grounds  indeed :  and  such 
as  carry  internal  evidence  of  intemperance  in  the  minds  of  the 

(0  SmuHhwaite    v.   Hannay   (1894),  tliat  the  rule  should  be  read  "  whether 

A.  0.  494 ;  63  L.  J.  Q.  B.  737 ;  Sadler  jointly,  or  jointly  and  severally,  or  in 

V.  Great  Western  By.  (1S96),  A.  0.  450 ;  the  alternative." 

65   L.   J.   Q.   B.   462.     See    also   The  («)  45  &  46  Viot.  c.  75,  s.  1,  sub-s.  2. 

Marechal  Suehet  (1896),  P.  233;  65  I^,  (a!)  Beasley  v.  Boiiey  (1891),  1  Q.  B. 

J    P    94 ;    Garter  v.   Migly,  [1896]  2  509 ;  60  L.  J.  Q.  B.  408  ;  Pike  v.  Cave, 

Q.  B.  113 ;  65  L.  J.  Q.  B.  537 ;   Walters  64  L.  J.   Gh.  937.    As  to  liability  of 

\  Green  (1899),  2  Ch.  696;  68  L.  J.  Ch.  husband  for   wife's  tort,  see  Earle  v. 

730  •  Stroud  v.  Lumon  (1898),  2  Q.  B.  Kingnford  (1900),  2  Ch.  585 ;  69  L.  J. 

44-    67  L    J.   Q.  B.  718;    Oxford  &  Ch.  725;  Beaumont  v.  Kaye  (1904),  1 

Cambridge  Universities  v.  Gill  (1899),  K.  B.  292;  73  L.  J.  K.  B.  213. 

1  Ch    55 ;   68  L.  J.  Ch.  34 ;  Sandes  v.  (?/)  Ante,  p.  49  et  seq. 

Wildsmith,  ri897]  1  Q.  B.  771 ;  62  L.  J.  (2)  De  Grey,  C.  J.,  Sharpe  v.  Brice,  2 

Q.  B.  404.   "^Joint  wrong-doors  are  liable  W.  Bl.  942. 
jointly  and  severally,  and  it  may  be 
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jury  "  (a).  "  It  is  extremely  difiScult  to  estimate  damages.  You 
may  take  twenty  juries,  and  every  one  of  them  will  difler  from 
2000Z.  down  to  200Z.  I  have  always  felt  that  it  is  extremely 
difficult  to  interfere  and  say  when  damages  are  too  large. 
Nevertheless  it  is  now  well  acknowledged  in  all  the  courts  of 
Westminster  Hall,  that  if  the  damages  are  clearly  too  large,  the 
courts  will  send  the  inquiry  to  another  jury.  But  in  every  case 
where  the  courts  interfere  they  always  go  into  all  the  circum- 
stances of  the  plaintiff  and  defendant,  put  themselves  in  their  situa- 
tion, and  enter  into  all  their  conduct "  (b).  Before  the  court 
"can  set  a  verdict  aside  merely  for  excess  of  damages,"  said 
Ashhurst,  J.,  "  they  ought  to  be  able  to  ascertain  some  rule  by 
which  the  damages  are  to  be  measured,  and  to  which  the  facts 
may  be  applied.  Where  damages  depend  in  anywise  upon 
calculation,  the  court  have  some  medium  to  direct  them  by  which 
they  are  enabled  to  correct  any  mistake  of  the  jury.  But,  where 
there  is  no  such  light  to  guide  them,  where  the  damages  depend 
upon  mere  sentiment  and  opinion,  the  court  have  no  line  to  go 
by ;  and,  therefore,  it  would  be  very  dangerous  for  us  to  interfere. 
We  have  no  right  in  such  a  case  to  set  up  our  own  judgment 
against  that  of  the  jury,  to  which  the  constitution  has  referred 
tlie  decision  of  the  question  of  damages  "  (e). 

But,  when  there  is  any  rule  or  guidance  for  the  assessment 
of  the  damages,  and  the  jury  have  not  been  properly  directed  on 
the  point,  or  have  disregarded  the  ruling  of  the  judge,  and  havd 
manifestly  given  excessive  damages,  the  court  will  grant  a  new 
trial  (d).  Even  without  a  misdirection  a  new  trial  will  be  ordered 
where  the  damages  are  so  large  that  no  jury  could  reasonably 
have  given  them  (e).  The  court  used  formerly  to  refuse  a  new 
trial  where  the  plaintiff  consented  to  the  damages  being  reduced 
to  such  an  amount  as  the  court  would  not  consider  excessive  if  it 
had  been  awarded  by  the  jury  ;  but  it  has  now  been  held  by  the 
House  of  Lords  that  the  court  has  no  power  to  give  the  plaintiff 
such  an  option  without  the  consent  of  the  defendant  (/). 

Inadequate  damages. — A  new  trial  may,  but  very  seldom  will, 
be  ordered  on  the  ground  that  the  damages  are  inadequate ;  as, 

(o)  Oilbert  v.  Surtemhaw,  Cowp.  at  p.  (d)  See  Price  v.  Severn,  7  Bing.  31G ; 

231 ;  Lofft,  771 ;  Britton  v.  South  Wales  9  L.  J.  (O.  S.)  0.  P.  09 ;  Jonet  v.  Sparrow, 

Maiheay,  27  L.  J.  Ex.  355.  5  T.  E.  257;  Miot  v.  Allen,  1  C.  B.  18  at 

(b)  Eeu-lett  v.  Cruchley,  5  Taunt,  281 ;  p.  40. 

Pym  V.  Great  Nmthern  Sailway,  4  B.  &  (e)  Praed  V.  Oraham,  24  Q.  B.  D.  53  ; 

S.  396;  32  L.  J.  Q.  B.  377;  Praed  v.  59  L.  J.  Q.  B.  230 ;  Johmtony.G.W.Bly. 

Graham,  24  Q.  B.  D.  53 ;  59  L.  J.  Q.  B.  (1904),  2  K.  B.  250  ;  73  L.  J.  K.  B.  568. 

230.    The  jury  may  take  into  considera-  (/)  Watt  v.  FaH,  [1905]  A.  0.  115; 

tion  the  conduct  of  the  defendant  down  74  L.  J.  K.  B.  408,  overruling  Belt  v. 

to  the  time  their  verdict  is  given.  Laviee,  12  Q.  B.  D.  356;  53  L.  J.  Q.  B. 

(c)  Bvberley  v.  Gunning,  4  T.  E.  651  49. 
at  p.  656. 
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for  instance,  where  the  smallness  of  the  damages  shows  that  the 
jury  must  have  omitted  to  take  into  consideration  some  of  the 
elements  of  damage  (g).  Tims,  where  it  was  proved  that  by- 
reason  of  the  defendant's  negligence  in  driving  an  omnibus  the 
plaintiff  was  run  over  and  his  thigh  broken,  and  that  the  doctor's 
bill  for  setting  his  leg  and  attending  upon  him  came  to  lOZ.  5s.  6d., 
and  the  jury  gave  the  plaintiff  a  verdict  with  a  farthing  damages, 
the  court  ordered  a  new  trial  (/i).  Where  the  verdict  showed  that 
the  jury  must  have  made  a  compromise,  and  instead  of  deciding 
the  issues  submitted  to  them  had  agreed  to  find  for  nominal 
damages  only,  a  new  trial  was  ordered;  thus,  where  in  an  action 
of  slander  the  words  complained  of  were  grossly  slanderous,  and 
ci^lculated,  if  believed,  to  be  extremely  injurious  to  the  character  of 
the  plaintiff,  and  there  was  no  evidence  that  he  had  done  anything 
to  give  ground  for  the  slanderous  imputation,  the  court,  at  the 
instance  of  the  plaintiff,  set  aside  a  verdict  found  for  him  with  a 
farthing  damages,  and  ordered  a  new  trial  («').  But,  where  there  is 
no  standard  for  estimating  the  damages,  and  the  court  are  unable 
to  lay  down  any  rule  for  the  guidance  of  the  jury,  the  court  will 
not  grant  a  new  trial,  although  they  may  think  the  damages 
much  too  small  (Jc). 

Injunction. — By  the  Judicature  Act,  1873,  s.  25,  sub-s.  8  (Z), 
an  injunction  may  be  granted  by  an  interlocutory  order  of  the 
court  in  all  cases  in  which  it  shall  appear  to  the  court  to  be  just 
or  convenient  that  such  order  should  be  made.  The  wording  of 
the  enactment  is  very  wide,  but  it  has  been  held  that  it  does  not 
alter  the  principles  on  which  injunctions  were  formerly  granted  (m). 
The  object  of  the  interference  by  injunction  is  to  prevent  the 
infringement  or  disturbance  of  a  right  (n),  or  for  the  purpose  of 
better  enforcing  rights,  or  preventing  mischief  until  such  rights 
are  ascertained  (o).  The  origin  of  the  remedy  by  way  of  injunc- 
tion is  to  be  found  in  the  inadequacy  of  the  legal  remedy  by  way 
of  damages  in  many  of  the  more  serious  wrongs,  such  as  continuing 
trespasses  and  nuisances,  wliere  a  wrongful  act  had  been  done 
and  there  was  an  intention  to  continue  doing  it.  In  these  cases 
it  often  happened  that  the  only  remedy  at  law  in  the  first  instance 
was  a  judgment  for  merely  nominal  damages,  because  no  sub- 
stantial damage  had  as  yet  been  sustained ;  the  plaintiff  had 
then  to  wait  and  bring  a  second  action,  or  perhaps  several  actions 

(a)  Phillips  V.  L.  &  S.  W.  Bail.  Co.,  5  (le)  Strafford's  ease,  cited  4  T.  E.  G.55. 

Q.  B.  D.  78 ;  49  L.  J.  Q.  B.  233.  (0  36  &  37  Vict.  o.  06,  s.  25  (8). 

00  Armylage  v.  Haley,  4  Q.  B.  917 ;  (m)  Day  v.    Brovcnrigg,    10  Cli.  D. 

12  L.  J.  Q.  B.  323.  294  at  p.  307 ;  48  L.  J.  Oil.  173. 

(i)  Falvey  v.  Stanford,  L.  R.  10  Q.  B.  (n)  Herz  v.   Union  Banlt  of  London, 

54 ;  44  L.  J.  Q.  B.  7.    See  also  Kelly  v.  2  Giff.  686. 

Sherlock,  L.  K.  1   Q.  B.  C86,  697 ;   35  (o)  Saunders  v.  Smith,  3  M.  &  Cr.  711 

L.  J.  Q.  B.  209.  at  P-  729 ;  7  L.  J,  Ch.  277. 
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in  succession,  till  the  damages  became  so  substantial  as  to  be 
.practically  prohibitive  of  any  further  continuance  of  the  wrong. 
This  being  the  origin  of  the  equitable  remedy  by  injunction,  the 
general  rule  follows  that,  where  damages  afford  an  adequate 
remedy,  no  injunction  will  be  granted. 

As  examples  of  cases  where  injunctions  may  be  granted  the 
following  may  be  cited  :  An  injunction  may  be  granted  to  prevent 
the  continuance  of  a  trespass  {p),  or  a  nuisance  {q),  or  to  restrain 
the  infringement  of  patent  rights  and  copyright  (r),  or  the  wrong- 
ful sale  or  detention  of  a  chattel  (s),  or  the  publication,  to  the 
injury  of  the  plaintiff's  trade,  of  matter  which  a  jury  has  found  to 
be  libellous  if),  or  slanderous  {u),  or  where  the  court  is  satisfied 
that  a  jury  ought  so  to  find  {x). 

The  acts  of  several  persons  may  together  constitute  a  nuisance 
which  the  court  will  restrain,  although  the  damage  occasioned  by 
the  acts  of  any  one,  if  taken  alone,  would  be  inappreciable  {y). 

The  granting  of  an  injunction  is  to  some  extent  discretionary, 
but  must  be  exercised  on  settled  legal  principles  (s).  Where 
there  has  been  a  violation  of  a  legal  right  the  plaintiff  is  entitled 
as  of  course  to  an  injunction  to  prevent  a  recurrence  of  that 
violation,  unless  there  be  something  special  in  the  case  {a),  such 
as  laches,  or  that  the  interference  with  the  right  is  only  trivial 
or  occasional  (h).  If  the  whole  damage  done  amounts  to  no  more 
than  £5,  £10,  or  £20  (c),  the  court  will  not  grant  an  injunction. 
But  when  a  legal  right  has  been  infringed  and  the  damages  are 
substantial,  an  injunction  will  be  granted  {d).  Thus  where,  as  in 
the  case  of  the  pollution  of  water,  the  injury  varies  from  day  to 
day,  and  may  cease  or  may  increase  at  any  time,  and  where,  there- 
fore, damages  would  only  represent  the  past  injury,  the  court  will 
not  refuse  an  injunction,  even  where  the  actual  damage  is  only 
slight  (e). 

Injunction — Threatened  injury. — An  injunction  may  be  granted 

ip)  Symonds  v.  Eallett,   24  Ch.   D.  (y)  Thorpe  v.  Brumfitt,  L.  E.  8  Oh. 

346;  53  L.  J.  Ch.  60 ;  post,  p.  349.  650. 

(2)  Post,  pp.  357,  501.    See  also  as  («)  Noi-ih  London  Bailway  v.  G.  N. 

to  apprehended  danger  from  smallpox  Bailway,  11  Q.  B.  D.  30 ;  52  L.  J.  Q.  B. 

hospital,  Att.-Oen.  v.  Nottingham  Corpora-  380. 

tion  (1904),  1  Oh.  673 ;  73  L.  J.  Oh.  512  ;  (a)  Imperial  Gas  Light  &  Golce  Go.  v. 

as  to  temporary  nuisance,  Colwell  v.  St.  Broadbent,  7  H.  L.  0.  600  at  p.  612  ; 

Fancras  Borough  Council  (1904),  1  Oh.  29  L.  J.  Ch,  377. 
707;  73  L.  J.  Oh.  275.  (6)  Cowper  v.  Laidler,  [1903]  2  Oh. 

(r)  Post,  pp.  645,  678.  337 ;  72  L.  J.  Oh.  578. 

(s)  North  V.  Gt.  Northern  By.,  2  Giff.  (c)  Dent  v.  Auction  Mart  Co.,  L.  E. 

G4  ;   29  L.  J.  Oh.  301;    Wood  v.  Bow-  2  Eq.  288;  35  L.  J.  Oh.  555;  " 


cliffe,  3  Hare,  308 ;  post,  p.  604.  v.  Glover,  L.  R.  18  Eq.  544  ;  43  L.  J. 

(0  Saxby  v.  Easterbrooh,  3  0.  P.  D.  Ch.  777 ;   affirmed  L.  E.  10  Oh.  283 ;  44 

339.  L.  J.  Ch.  523. 

(h)  Looq  V    Bean,  26   Oh.  D.   306;  (ci!)  Cowper  v.  LaidUr,  [1903]  2  Oh. 

53  L.  J.  Ch.  1128.  337  ;  72  L.  J.  Ch.  578. 

(aj)  Liverpool    Household    Stores    v,  (e)  Pennington  v.  Brinsop  Hall  Coal 

Smith,  37  Oh.  D.  170 ;  57  L.  J.  Oh.  85.  Co.,  5  Ch.  D.  769 ;  46  L.  J.  Ch.  773. 


SECT,  mj  ACTION.  113 

to  prevent  any  threatened  waste  or  trespass,  whether  the  person 
against  whom  such  injunction  is  sought  is  or  is  not  in  possession 
under  any  claim  of  title  or  otherwise,  or  (if  out  of  possession) 
does  or  does  not  claim  a  right  to  do  the  act  sought  to  be  re- 
strained under  any  colour  of  title,  and  whether  the  estates 
claimed  by  both  or  either  of  the  parties  are  legal  or  equitable  {f). 
The  interference  of  the  court  is  founded  on  its  jurisdiction  to  give 
relief  in  the  shaps  of  preventive  justice,  in  order  to  preserve  and 
make  more  effectual  a  legal  right,  and  protect  property  from  that 
which,  if  completed,  would  give  a  right  of  action  {g).  If  the 
party  applying  is  free  from  blame,  and  promptly  applies  for  relief, 
and  shows  that  by  the  threatened  wrong  his  property  would  be  so 
injured  that  an  action  for  damages  would  be  no  adequate  redress, 
an  injunction  will  be  granted  (K).  Bat  a  plaintiff  who  complains, 
not  that  an  act  is  an  actual  violation  of  his  right,  but  that  a 
threatened  act,  if  carried  into  effect,  will  be  a  violation  of  the 
right,  must  show  that  such  will  be  an  inevitable  result.  If  the 
act  threatened  can  by  any  reasonable  possibility  be  done  in  such 
a  way  as  not  to  prejudice  the  right,  it  will  not  be  restrained  («). 
Thus,  an  injunction  will  not  be  granted  against  the  importation 
or  sale  of  goods  which  may  be  used  by  the  persons  who  purchase 
them  improperly,  if  others  have  a  right  to  use  them ;  and  an  in- 
junction to  restrain  the  printing  or  selling  of  labels,  either  copies 
of,  or  only  colourably  differing  from,  labels  used  by  the  plaintiff 
to  distinguish  the  bottles  of  Eau  de  Cologm  manufactured  by  him, 
was  dissolved,  on  the  ground  that  there  were  or  might  be  retail 
buyers  of  the  genuine  Eau  de  Cologne,  who  might  legitimately  use 
the  labels  in  replacing  those  damaged  on  the  bottles  bought  by 
them  of  the  plaintiff  (h). 

The  court  will  not  grant  an  interlocutory  injunction  before  the 
hearing  of  the  cause,  unless  it  is  necessary  for  the  protection  of 
property, or  the  prevention  of  some  threatened  injury  thereto  {I)  ; 
nor  will  it  interfere  in  any  case  to  protect  a  dry  legal  right  or 
title,  merely  because  the  legal  right  is  infringed  (m). 

Injunction — Laches  and  delay. — The  court,  in  the  exercise  of 
its  discretion  with  regard  to  the  granting  of  an  injunction,  will  be 
influenced  by  any  laches  or  delay  which  may  have  taken  place  in 
the  institution  of  the  proceedings  (ra).     Long  delay  may  amount 

(/)  Supreme    Court    of    Judicature  G.  214;  26  L.  J.  Ch.  11. 

Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (8).  Q,)  Att.-Gen.  v.  United  Kingdom  Elec- 

(g)  Mddsten  y.  i!delsten,lI>eG.  J.  &  trio  Telegraph  Co.,   30  Beav.  287;    31 

S.  185.  L.   J.   Ch.  329.  .   But    see  Judicature 

(70  Austria  (Emperor)  v.  Day,  3  De  Act,  1873,  s.  25  (8). 

G  F  &  J.  217,  240 ;  30  L.  J.  Gli.  690.  (m)  Wandsworth  Board  v.   L.  &  S. 

\i)  Saines  v.  Taylor,  2  Ph.  209,  210;  W.  Bailway,  31  L.  J.  Ch.  854. 

Pattisson  v.  Gilford,  L.  K.  18  Eq.  259 ;  (ji)  Brideon  v.  Beneclce,  12  Beav.  1 ; 

43  L.  J.  Ch.  524.  Bovill  v.  Crate,  L.  E.  1  Eq.  388. 

(h)  Farina  v.  Silverloch,  0  De  G.  M.  & 
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to  absolute  proof  of  acquiescence  iu  this  act  complained  of,  and 
will,  if  unexplained,  certainly  throw  considerable  doubt  on  the 
reality  of  the  alleged  injury  (o). 

Injunction — Acquiescence. — A  man  who  lies  by  while  he  sees 
another  person  expend  his  capital  and  bestow  his  labour  upon 
any  work  which  he  claims  to  have  a  right  to  prevent,  without 
giving  that  person  any  notice  or  attempting  to  interrupt  him, 
and  who  thus  acquiesces  in  proceedings  inconsistent  with  his  own 
claims,  will  in  vain  ask  for  an  injunction,  the  effect  of  which  would 
be  to  render  all  the  expense  useless  which  he  voluntarily  suffered 
to  be  incurred  {f).  Where  there  was  a  parol  agreement  for  the 
making  of  a  watercourse  through  the  defendant's  land,  for  a 
certain  consideration  to  be  paid  to  the  latter,  and  the  watercourse 
was  made  and  used  for  some  time,  and  the  parties  could  not 
afterwards  agree  upon  the  amount  to  be  paid  for  the  easement, 
and  the  defendant  then  stopped  up  the  watercourse,  an  injunction 
was  granted  to  restrain  him  from  interfering  with  the  plaintiff's 
use  of  it,  and  it  was  referred  to  the  master  to  ascertain  the 
amount  that  ought  to  be  paid  for  the  enjoyment  of  the  privi- 
lege {q).  But  it  must  be  reasonably  clear  that  the  effect  of  what 
is  acquiesced  in  will  be  to  injure  the  right  of  the  person  acquies- 
cing ;  for,  where  a  man  has  a  right  to  do  a  thing,  and  appears  to 
be  doing  what  he  has  a  right  to  do,  it  is  not  to  be  assumed  that 
he  is  going  to  use  his  right  for  an  unlawful  purpose  (r);  and,  if 
the  nature  of  the  act  is  such  that  the  defendant  must  have  been 
aware  that  he  was  going  to  do  a  wrong,  and  took  his  chance  about 
being  disturbed  in  doing  it,  he  cannot  set  up  the  acquiescence  of 
the  plaintiff  as  a  defence  (s).  Where  what  is  sought  to  be  pre- 
vented is  the  mere  repetition  of  an  unlawful  act,  lapse  of  time 
will  not  be  a  bar  to  the  granting  of  the  injunction.  Thus,  where, 
to  an  action  for  an  injunction  to  restrain  the  defendant  from 
representing  that  the  business  carried  on  by  him  was  the  same  as 
that  carried  on  by  the  plaintiff,  it  was  objected  that  the  plaintiff 
had  known  for  between  two  and  three  years  before  issuing  his 
writ  the  facts  on  which  he  relied,  it  was  held  that  this  delay  was 
no  bar  to  the  action  (t).  So,  mere  delay  in  taking  proceedings 
after  knowledge  of  a  piracy,  is  not  in  itself  such  acquiescence  as 
will  deprive  the  plaintiff  of  his  right  to  an  injunction  (m). 

(o)  Ware  v.  Regents  Canal  Co.,  3  De  (g)  Devonshire   {Duke)  v.  Elgin,  14 

G.  &  J.  212  at  p.  230 ;  28  L.  J.  Ch.  158  ;  Beav.  530 ;  20  L.  J.  Ch.  495. 

Wiolis  V.  Eunt,  Johns.  371.  (O  Smith  v.  Smith,  L.  E.  20  Eq.  500  ; 

(p)  Fanott  V.  Falmer,  3  Myl.  &  K.  44  L.  J.  Oh.  630. 

632  at  p.  640 ;  Birmingham  Canal  Co.  (js)  Smith  v.  Smith,  supra. 

V.  Lloyd,   18    Ves.    515 ;     Cotching  v.  (*)  FuUwood  v.  Fullwood,  9  Ch.  D. 

Bassett,  32  Beav.  101 ;  32  L.  J.  Ch.  286 ;  176 ;  47  L.  J.  Ch.  459. 

Maxwell  V.  Sogg,  L.  E.  2  Ch.  307 ;  36  («)  Hogg  v.  Scott,  L.  E.  18  Eq.  444 ; 

L.  J.  Ch.  433.  43  L.  J.  Ch.  705. 
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Damages  in  lieu  of  an  injunction. — By  Lord  Cairns'sj  Act  («•),  it 
was  enacted  that  in  all  cases  in  which  the  Court  of  Chancery  had 
jurisdiction  to  entertain  an  application  for  an  injunction  against 
the  commission  or  continuance  of  any  wrongful  act,  it  should  be 
lawful  for  the  same  court,  if  it  should  think  fit,  to  award  damages 
to  the  party  injured,  either  in  addition  to  or  in  substitution  for 
such  injunction,  and  that  such  damages  might  be  assessed  in  such 
manner  as  the  court  should  direct.  This  Act  was  repealed  by  the 
Statute  Law  Revision  Act,  1883  (y),  but  by  s.  5  (b)  of  that  Act  the 
jurisdiction  of  the  court  under  Lord  Oairns's  Act  was  preserved, 
notwithstanding  the  repeal  (s).  The  scope  and  effect  of  that  Act 
have  frequently  been  the  subject  of  judicial  comment  and  decision. 
The  authorities  seem  to  stand  as  follows:  Where  a  mandatory 
injunction  is  asked,  the  Act  gives  jurisdiction  to  substitute 
damages  for  an  injunction.  Where  the  injunction  asked  is  one  to 
restrain  a  continuing  nuisance,  i.e,,  where  the  act  has  been  done 
and  there  is  an  intention  to  continue  to  do  it,  then  it  would  seem 
that  there  is  jurisdiction  to  award  damages  instead  of  an  injunc- 
tion (a).  But  when  no  wrongful  act  has  been  committed,  but  an 
injunction  is  sought  to  restrain  its  commission,  Lord  Cairns's  Act 
confers  no  power  to  give  damages  in  lieu  of  an  injunction  (6). 
Where  a  legal  right  has  been  infringed,  and  the  injury  is  con- 
tinuing, this  jurisdiction  of  the  court  to  award  damages  in  lieu 
of  an  injunction  will  be  sparingly  exercised  (e) ;  the  jurisdiction 
is  not  so  to  be  used  as  to  enable  the  defendant  to  purchase  from 
the  plaintiff  against  his  will  his  legal  rights  {d).  The  legislature 
never  intended  to  turn  the  Court  of  Chancery  into  a  tribunal  for 
legalizing  wrongs,  and  the  court  has  always  protested  against  the 
notion  that  it  ought  to  allow  a  wrong  to  continue  simply  because 
the  wrong-doer  is  able  and  willing  to  pay  for  the  injury  he  may 
inflict  (e).  To  refuse  to  aid  the  legal  right  by  injunction,  and  to 
give  damages  instead,  is  in  fact  to  compel  the  plaintiff  to  part 
with  his  legal  rights  for  money  ;  the  court  has  no  right  to  compel 
him  to  do  so  (/). 

(x)  21  &  22  Yict.  c.  27,  s.  2.  777 ;  Smith  v.  Smith,  L.  E.  20  Eq.  500 ; 

(v)  46  &  47  Vict:  0.  49.  44  L.  J.  Ch.  630 ;  Oreenwood  v.  Eornsey, 

(z)  Sayers  v.  Collyer,  2S  Ch.  D.  103 ;  33  Oh.  D.  471 ;  55  L.  J.  Oh.  917. 
64  L.  J.  Oh.  1.  (fi)  ■?<"■  Lindley,  L.J.,  Shelfer  v.  City 

(a)  Shelfer  v.  City  of  London  Electric  of  London  Electric  Lighting  Co.,  [1895] 
Lighting  Co.,  [1895]  1  Oh.  287 ;  64  L.  J.  1  Oh.  287  at  p.  315 ;  64  L.  J.  Oh.  216. 
Ch.  216.  (/)  ^^^  Lord  Halsbury,  L.C.,  Shelfer 

(b)  Brevfus  v.  Peruvian  Guano  Co.,  43  v.  City  of  London  Electric  Lighting  Co., 
Ch.  D.  31.6.  See,  however,  Martin  v.  [1895]  1  Oh.  287  at  p.  311 ;  64  L.  J.  Ch. 
Price  [1894]  1  Oh.  276 ;  63  L.  J.  Oh.  209.  216.    Per  Buckley,  J.,  Cowper  v.  Laidler, 

(c)' Shelfer  V.  City  of  London  Electric  [1903]   2  Oh.   337;  72  L.  J.  Ch.  578. 

LiqhtinqCo.,  [1895]  1  Oh.  287;  64  L.  J.  Certain  suggestions  to  the  contrary  by 

Ch.  216.  I'O^'^    Macnaghten    will   be    found    in 

(d)  Dent  V  Anction  Mart  Co.,  L.  R.  2  Colls  v.  jffome  and  Colonial  Stores,  [1904] 

Eq  238  ■   35  L.  J.  Ch.  555 ;  Aynsley  v.  A.  0.  179  at  p.  193 ;  73  L.  J.  Ch.  484  at 

Glover,  L.  E.  18  Eq.  544 ;  43  L.  J.  Oh.  p.  493. 
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CHAPTER  IV. 

OF    TORT-FEASORS. 

Joint  tort-feasors. — When  a  tort  has  been  committed,  all  wlio 
aid  01-  counsel,  direct  or  join  in,  the  commission  of  it  are  joint 
tort-feasors  (a) ;  but  to  make  persons  joint  tort-feasors  they  must 
have  concurred  in  somo  act  complained  of.  In  order  to  recover 
against  several  persons  for  a  joint  conversion,  it  must  bo  proved 
that  they  all  concurred  in  some  joint  act  of  conversion.  If  the 
facts  exclude  a  joint  conversion  by  all  the  defendants,  but  show 
separate  acts  of  conversion,  in  which  some  have  participated,  and 
others  not,  some  of  the  defendants  may  be  found  guilty  and  others 
may  be  acquitted  (&).  Whoever  wilfully  assists  in  the  doing  of 
an  unlawful  act  becomes  answerable  for  all  the  consequences  of 
the  act;  and,  when  several  persons  have  been  jointly  concerned 
in  the  commission  of  a  wrongful  act,  they  may  in  general  all  be 
charged  jointly  as  principals,  or  the  plaintiff  may  sue  any  of  the 
parties  separately  (e).  If  divers  do  a  trespass  it  is  joint  and 
several  at  the  will  of  him  to  whom  the  wrong  is  done  {d).  But 
separate  and  independent  wrong-doers  must  be  sued  separately  (e). 

If  several  co-proprietors  of  a  stage-coach  intrust  the  driving 
of  the  coach  to  one  of  them,  all  will  be  responsible  for  injuries 
caused  by  his  negligent  driving  (/) ;  and,  if  two  omnibuses  are 
racing,  and  one  of  them  runs  over  a  man  who  is  crossing  the  road 
and  has  not  time  to  get  out  of  the  way,  the  injured  person  has  a 
remedy  against  the  proprietor  of  either  omnibus  {g). 

If  several  are  jointly  bound  to  perform  a  duty,  they  are  liable 
jointly  and  severally  for  the  failure  to  perform  it ;  and,  if  it  is  a 
duty  which  the  majority  of  the  number  is  bound  to  perform,  those 
who  by  their  refusal  prevent  the  greater  number  from  concurring 

(a)  Per  Tindal,  C. J.,  Petrie  v.  Lamonf,  840 ;  68  L.  J.  Q.  B.  625.   See  Order  XVI., 

Car.  &  M.  93  at  p.  96.  r.  4 ;    Goicer  v.  Ooulbridge,  [1898]  1  Q. 

(6)  Nicoll  V.  Glennie,  1  M.  &  S.  588.  B.  348  ;  67  L.  J.  Q.  B.  251 ;  Franhenhurg 

(c)  Ld.    Kenyon,    O.J.,    Mitchell    v.  v.  Great  Horseless  Carriage  Co.  (1900^,  1 
"urhutt,  5  T.  R.  649  at  p.  651 ;  Sutton  Q.  B.  504 ;  69  L.  J.  Q.  B.  147. 

,  Clarke,  6  Taunt.  29.  (/)  Moreton  v.  Hardern,  4  B.  &  0.  223. 

(d)  Co.  Litt.  232,  a.  (g)    Cresswell,   J.,   in    Thorogood    v. 

(e)  Sadler  v.  Great  Western  By.  (1896),      Bryan,  8  C.  B.  115  at  p.  121 ;  18  L.  J. 
.  C.  450 ;  65  L.  J.  Q.  B.  462  ;  'ITiompson      C.  P.  336,  arguendo. 

London  County  Council,  [1899]  1  Q.  B. 
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are  answerable  to  the  party  injured;  that  is,  all  those  who  con- 
stitute the  majority,  such  majority  committing  the  non-feasance, 
violate  the  duty  imposed,  and  are  answerable  (h). 

Where  one  ship  is,  by  the  improper  navigation  of  a  second  ship, 
compelled  to  alter  her  course,  and  so  does  damage  to  a  third  ship, 
the  ship  which  compelled  the  alteration  is  liable  for  the  damage  (i). 

It  may  be  that,  if  a  person  giving  an  order  to  an  agent  to 
commit  an  act  which  is  unlawful  is,  in  giving  the  order,  merely 
the  mouthpiece  or  amanuensis  of  the  real  principal,  the  person 
actually  giving  the  order  is  not  liable  (Jc). 

Judgment  recovered  against  one. — If  two  commit  a  joint  tort, 
the  judgment  against  one  is  of  itself,  without  execution,  a  sufficient 
bar  to  an  action  against  the  other  for  the  same  cause  (I) ;  and  it 
would  seem  that  the  same  rule  would  apply  in  case  of  a  judgment 
by  consent  (m) ;  and,  whenever  the  cause  of  action  in  the  two 
suits  is  identical,  the  recovery  of  judgment  in  the  one  is  a  bar 
to  the  other  (n).  If,  therefore,  A  and  B  jointly  convert  goods 
and  A  receives  the  proceeds,  the  plaintiff  cannot,  after  a  judgment 
against  B  in  trover,  which  is  unsatisfied,  have  an  action  against 
A,  either  for  the  conversion,  or  for  money  had  and  received,  to 
recover  the  value  of  the  goods  (o). 

The  injured  person  is  only  entitled  to  one  satisfaction,  though 
there  may  be  many  wrong-doers.  Where  compensation  in  damages 
has  been  claimed  for  a  trespass  committed  by  several  persons, 
and  full  compensation  in  damages  has  been  received  from  one 
of  the  co-trespassers,  the  court  will  interfere  summarily  to  prevent 
the  plaintiff  from  seeking  the  same  compensation  a  second  time 
from  another  co-trespasser;  but,  where  the  injury  done  is  an 
injury  to  character  from  the  publication  of  a  libel,  the  court  will 
not  interfere  in  a  summary  way  to  prevent  the  continuance  of 
proceedings  against  the  publisher  of  the  libel,  on  the  ground  that 
damages  have  been  recovered  by  the  plaintiff  from  another 
publisher  of  the  same  libel,  as  the  nature  and  extent  of  the  injury 
in  each  particular  case  depend  upon  the  extent  of  the  circulation 
of  the  libel  (p). 

(7j)  Ferguson  v.  Kinnoul  {Marl),  9  01.  &  (24  &  25  Viot.  o.  100,  s.  45),  which  releases 

P.  251,  289.  the  defendant  from  all  further  proeeed- 

(i)  The  Sisters,  1  P.  D.  117;  45  L.  J.  ings  for  the  same  cause,  is  not  a  bar  to 

Adm.  39.  an    action    against    any  person    liable 

(k)  Bennett  v.  Bayes,  5  H.  &  N.  391 ;  iointly  with   the  defendant.     Dyer    v. 

29  L.  J.  Ex.  224.  Munday,  [1895]  1  Q.  B.  742 ;  64  L.  J. 

(0  King  v.  Eoare,  13  M.  &  W.  494,  Q.  B.  448. 

504,  506  ;  14  L.  J.  Ex.  29 ;  Brintmead  v.  (o)  Buchland  v.  Johnson,  15  0.  B.  145, 

Harmon,  L.  B.  7  0.  P.  547 ;  41  L.  J.  C.  161;    23  L.  J.  0.   P.   204;    Brown  T. 

p.  190.  Wooilon,  Oro.  Jac.  73. 

(m)  McLeod  v.  Power,  [1898]  2  Oh.  (p)  Martin  v.  Kennedy,  2  B.  &  P. 

295;  67  L.  J.  Ch.  551.  69.    See  44  &  45  Vict.  c.  60,  s.  6  ;  as  to 

(to)  Ante,-p.S\.  A  conviction  under  the  consolidation  of  libel  actions,  see  51  &  52 

Offences  against  the  Person  Act,  1831  Viet.  c.  64,  s.  5,  Tpost,  p.  246. 
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Aeeord  and  satisfacHon  —  Release  of  one  tort-feasor. — An 
accord  and  satisfaction  by  one  wrong-doer  for  the  whole  injury 
done  discharges  all  the  wrong-doers  (q).  And  so  a  release  of  the 
whole  cause  of  action  given  to  one  discharges  the  others  (r). 
But  a  covenant  or  agreement  not  to  sue  one  of  them  is  no  defence 
to  an  action  against  the  others.  Questions  sometimes  arise  as  to 
whether  an  alleged  release  operates  as  a  release  or  as  a  covenant 
not  "to  sue.  If  while  purporting  to  release  one  tort-feasor  it 
reserves  rights  against  another,  it  will  be  construed  as  a  covenant 
not  to  sue,  and  not  as  a  release  (s). 

Damages,  where  there  are  several  co-trespassers. — Where  several 
persons  have  associated  themselves  together  in  the  pursuit  of  a 
common  object,  and  they  all  trespass  upon  the  plaiutiff's  land, 
each  is  answerable  for  the  whole  of  the  damage  done  by  all. 
Thus,  where,  in  an  action  for  a  trespass  by  the  defendant,  with 
horses,  &c.,  upon  the  plaintiff's  land,  it  appeared  that  the  defen- 
dant was  the  huntsman  of  the  Berkeley  hounds,  and  that  he 
followed  the  hounds,  accompanied  by  a  large  concourse  of  persons, 
over  the  plaintiff's  land,  and  destroyed  the  fences,  and  injured 
the  crops,  Lord  EUenborough  held  that  the  defendant  was 
answerable  for  the  whole  of  the  damage,  and  directed  the  jury 
not  to  estimate  the  damage  according  to  the  mischief  which  the 
defendant  had  individually  occasioned  by  his  trespass,  but  accord- 
ing to  the  aggregate  amount  of  mischief  done  by  him,  and  his 
co-trespassers,  and  the  hounds  (t).  Whenever  two  persons  have 
so  conducted  themselves  as  to  be  liable  to  be  jointly  sued,  each 
is  responsible  for  the  injury  sustained  by  their  common  act.  The 
true  criterion  of  damage  in  such  cases  is  the  whole  injury  which 
the  plaintiff  has  sustained  from  the  joint  act  of  all.  Where, 
therefore,  two  persons  have  a  joint  purpose  to  beat  a  man,  and 
thereby  make  themselves  joint-trespassers,  and  the  one  beats 
violently,  and  the  other  a  little,  the  real  injury  is  the  aggregate 
of  the  injury  received  from  both,  and  each  is  responsible  for  all 
the  damage ;  but  the  malignant  motive  of  one  party  cannot  be 
made  a  ground  of  aggravation  of  damage  against  the  other  (u). 
The  damages  may  be  separately  assessed,  against  both  defendants 
as  to  the  joint  tort  and  agaiost  one  of  them  for  the  joint  tort  and 
for  so  much  of  the  wrong  as  is  attributable  to  him  solely.  In 
such  a  case  no  amount  actually  recovered  against  the  latter  goes 
in  relief  of  the  liability  of  his  co-defendant  unless  and  until,  and 

(2)  Thurman  v.  Wild,  11  Ad.  &  E.  511 ;   62  L.  J.  Q.  B.  69 ;  Hice  v.  Reed, 

453.    See  also  Sal/ord  Corporation  v.  [1900]  1  Q.  B.  54;  69  L.  J.  Q.  B.  33. 

Lever  (1891),  1  Q.  B.  168 ;  60  L.  J.  Q.  B.  («)  Hume  v.  Oldacre,  1  Siark.  351. 

39.  («)  Clark  v.  Newsam,  1  Exch.  131 ;  10 

(r)  Co.  Lltt.  232,  o ;  Cocke  y.  Jennor,  L.  J.  Ex.  297 ;  Brown  v.  Allen,  4  Esp . 

Hob.  66.  158 ;  Mliot  v.  Allen,  1  C.  B.  18 ;  14  L.  J. 

(    s)  Duck   V.   Mayeu  (1892),  2   Q.  B.  C.  P.  136. 
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then  only   to   the  extent  to  which  that  amount   exceeds  the 
difference  between  the  two  amounts  (v). 

Contribution  between  Joint  tort-feasors. — No  contribution  can 
be  claimed  as  between  joint  wrong-doers  (x).  If,  therefore,  a 
plaintiff  who  has  recovered  judgment  against  two  defendants 
for  a  joint  trespass,  levies  the  whole  damages  on  one  of  them, 
tliat  one  has  no  claim  for  a  moiety  of  the  damages  from  the 
other  (?/). 

Principal  and  agent — Liability  of  agent. — Where  an  act  is 
done  by  one  person  with  the  authority  or  by  the  command  of 
another,  the  person  who  did  the  act  may  justify  it  if  the  person 
authorizing  or  commanding  it  could  justify  it  (z).  But  he  cannot 
justify  under  an  authority  from  his  principal  if  the  principal  has 
no  authority  himself  (a).  An  unlawful  act  cannot  be  justified 
merely  on  the  ground  that  it  was-  done  by  the  command  of 
another.  If  an  agent  obtains  money  in  name  of  his  principal  by 
extortion,  as,  for  example,  if  he  detains  goods  which  he  has  no 
right  to  detain,  and  compels  the  owner  to  pay  him  money  as  the 
price  of  their  restitution,  he  cannot  shelter  himself  from  respon- 
sibility on  the  ground  that  he  is  an  agent.  A  payment  to  A,  ex- 
pressly as  the  agent  of  £,  for  the  purpose  of  redeeming  goods 
wrongfully  detained  by  B,  and  a  receipt  by  A  expressly  for  B, 
will  still  give  a  right  of  action  against  A  (b).  So,  also,  an  action 
can  i^%iaintained  against  a  solicitor  who  wrongfully  exacts  money 
on  behalf  of  his  client,  as  the  price  of  the  liberation  of  securities 
illegally  detained  by  him  on  behalf  of  such  client  (c) ;  or  who 
extorts  more  than  the  principal  and  interest  due  on  a  mortgage 
deed,  and  the  costs,  under  the  threat  of  the  exercise  of  a  power  of 
sale  {d) ;  or  against  a  parish  clerk  who  demands  and  receives  on 
behalf  of  the  rector  a  greater  sum  for  searches  in  the  parish 
register  than  he  is  entitled  to  charge  (e) ;  or  a  vestry  clerk  who 
wrongfully  receives  and  detains,  by  direction  of  the  vestry,  burial 
fees  which  belong  to  the  rector  (/) ;  or  a  steward  of  a  manor  who 
exacts  exorbitant  fees  from  tenants  on  their  admittance  (g).  Nor 
can   the   extortionate   agent  discharge  himself  by  paying  the 

(»)  The  Morgengry  &  The  Blackcock,  (a)  Stephens  v.  Mlwall,  4  M.  &  S.  259 

[1900]  P.  1 ;  69  L.  J.  P.  3.  at  p.  261 ;  Schuster  v.  McKellar,  7  E.  & 

(k)  For  an  exception  to  this  rule,  see  B.  704 ;  26  L.  J.  Q.  B.  281. 

post,  p.  838.  (6)  Smith  v.  Sleap,  12  M.  &  W.  585. 

(?/)  Merryweather  v.  Nixan,  8  T.  R.  (c)  Wakefield  v.  Newbon,  6  Q.  B.  276 ; 

186;   Farehrofher  v.  Ansley,  1  Campb.  13  L.  J.  Q.  B.  258;  Oates  v.  Hudson, 

343.     This  is  a  doctrine  which  -will  not  6  Exoh.  346 ;  20  L.  J.  Ex.  284. 

be  extended.    See  Palmer  v.  Wich,  &c.,  (d)  Close  v.  Fhipps,  7  M.  &  a.  58G. 

8.S.  Co.,  [1894]  A.  C.  318.  (e)  SUele  v.    Williams,  8  Exch.  625; 

(z)  See  Trevelian  v.  Fyne,  Salk.  107 ;  22  L.  J.  Ex.  225. 

amnibers  v.   Donaldson,  11  East,  65;  (_/}  Spry  v.  Emperor,  6 'M..&  W.  639  ; 

Carnahy  v.   Welby,  8  Ad.  &  E.  872 ;  8  10  L.  J.  Ex.  50. 

L.  J.   Q.  B.  22.     Cf.  Mill  v.  Hawker,  (gr)  Traherne  v.  Gardner,  5  E.  &  B. 

L.  B.  10  Ex.  92 ;  44  L.  J.  Ex.  49.  913 ;  25  L.  J.  Q.  B.  201. 
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money  over  to  his  principal  Qi).  Thus,  where  a  bailiff  illegally 
compelled  the  plaintiff,  under  a  threat  of  distraining  his  goods, 
to  pay  him  a  sum  of  money,  it  was  held  that  the  fact  of  the 
bailiff's  having,  before  the  commencement  of  the  action,  paid  over 
the  entire  sum  to  the  sheriff,  who  had  paid  it  into  the  exchequer, 
constituted  no  defence  to  the  action  (i).  So,  if  a  man  acts  as  an 
agent  in  collecting  the  assets  of  a  deceased  person,  and  knows  at 
the  time  that  his  employer  is  not  the  legal  personal  representa- 
tive, he  is  himself  responsible  for  the  money  he  has  received, 
although  he  may  have  duly  accounted  with  his  principal,  and  paid 
it  over  to  him  {Ic). 

Both  the  master  who  commands  the  doing,  and  the  servant 
who  does,  an  unlawful  act  may  be  made  responsible  as  principals 
and  sued  jointly  for  damages  (J).  Thus  a  servant  keeping  the 
key  of  a  room,  knowing  that  a  man  is  imprisoned  therein,  is  a 
trespasser  (m).  And  a  servant  may  be  liable  for  a  conversion  to 
which  he  is  a  party,  though  he  is  acting  in  obedience  to  the  com- 
mands of  his  master  (w).  A  servant  who  is  required  by  statute 
to  obey  the  lawful  orders  of  his  masters  is  personally  responsible 
if  in  obeying  their  orders  he  commits  an  unlawful  act  (o).  A 
clerk  of  works  who  superintends  the  erection  of  a  building  by 
which  ancient  lights  are  obstructed,  and  who  directs  the  workmen, 
is  liable  as  well  as  the  contractors  who  appointed  him  {p).  But  a 
servant  who  merely  hires  labourers  for  the  performance  of  the 
master's  work,  is  not  answerable  for  the  negligence  of  such 
fellow-servants,  or  for  injuries  inflicted  by  them  in  the  course  of 
their  employment.  Thus  a  gardener  or  steward,  who  employs 
labourers  under  him  to  do  his  master's  work,  is  not  answerable 
for  the  defaults  or  improper  conduct  of  such  labourers  causing 
damage  to  a  third  person.  In  such  cases  the  action  must  either 
be  brought  against  the  hand  committing  the  injury,  or  against 
the  owner  for  whom  the  act  was  done  (j),  or  against  both  the  one 
and  the  other  jointly. 

Principal  and  agent — Liability  of  principal — Express  authority. 
■ — The  principal  is  liable  to  third  persons  for  the  tortious  acts  of 
his  agent,  where  he  has  expressly  authorized  such  acts,  or  where 
he  has  subsequently  ratified  a  wrongful  act  purporting  to  be 
done  on  his  behalf :  for  every  one  who  procures  the  violation  of 

Qi)  TowMon  V.  Wilson,  1  Camp.  396 ;  7  C.  B.  797. 
Glarh  v.  Johnton,  3  Bing.  424  ;  Miller  v.  (m)  Bro.  Abr.  Trespass,  pi.  133,  256, 

Avit,  1   Selw.   N.   P.  90  n.;    Oates  v.  265. 
Hudson,  6  Exoh.  346  ;  20  L.  J.  Ex.  284.  (n)  Ferhim  v.   Smilh,   1  Wils.  328  ; 

(i)  Snowden  v.  Davis,  1  Taunt.  359 ;  Davies  v.  Vernon,  6  Q.  B.  443 ;  14  L.  J. 

Lovell  V.  Simpson,  3  Esp.  153.  Q.  B.  30. 

(70  Sharland  v.  Mildon,  5  Hare,  469 ;  (o)  Mill  v.  Hawker,  L.  K.  10  Ex.  92 ; 

14  L.  J.  Ch.  434.  44  L.  J.  Ex.  49. 

(0  Bates  V.  Pilling,  6  B.  &  C.  38  ;  5  (  p)  Wilson  v.  Peto,  6  Moore,  47. 

L.  J.  (0.  S.)  K.  B.  40 ;  Eubank  v.  Ntttliiuj,  (3)  Stone  v.  Cartwrigld,  6  T.  R.  41 1 


CHAP.  IV.]  PRINCIPAL   AND  AGENT.  121 

a  right  by  another  is  as  responsible  as  if  he  did  the  act  himself. 
Thus,  in  violations  of  a  right  to  property,  whether  real  or 
personal,  or  to  personal  security,  he  who  procures  the  wrong  to 
be  done  is  a  joint  wrong-doer,  and  may  be  sued  for  the  wrong 
done  either  alone  or  jointly  with  the  agent  (r).  So,  if  one  person 
incites  another  to  commit  perjury,  or  forgery,  or  a  nuisance,  or  to 
bring  a  false  charge,  and  the  accused  party  is  acquitted  of  the 
charge,  the  instigator  of  the  wrongful  act  is  responsible  for  all  its 
injurious  consequences  (s).  Thus,  where  the  mistress  of  a  wine- 
shop brought  an  action  against  the  defendant  for  procuring  a 
soldier  and  others  to  come  into  her  house  with  a  man  dressed  in 
woman's  clothes,  and  there  conduct  themselves  with  indecency, 
and  collect  a  crowd,  and  raise  a  cry  of  "  bawdy-house,"  by  reason 
whereof  the  mob  broke  the  plaintiff's  windows,  and  damaged  her 
furniture,  it  was  held  that  the  defendant  was  responsible  for  all  the 
damage  sustained  by  the  plaintiff,  although  he  did  not  himself 
appear  upon  the  scene,  or  join  in  the  cry  (t). 

Moreover,  he  who  procures  or  authorizes  an  act  to  be  done 
by  another,  is  responsible  for  all  that  the  other  necessarily  does 
in  the  execution  of  his  authority.  Thus,  every  person  who 
directs  the  doing  of  an  act  which  cannot  be  done  at  all  without 
inflicting  an  injury  on  a  third  person,  is  personally  responsible  to 
such  third  person  (u) ;  for,  when  the  mischief  is  the  natural  result 
of  the  doing  of  the  act  ordered  to  be  done,  the  maxim  respondeat 
superior  applies  (x).  The  further  liability  of  a  principal  for  the 
tort  of  his  agent  depends  upon  the  relation  between  them  and  the 
amount  of  control  exercised  by  the  former  over  the  latter.  Some 
agents  exercise  an  independent  calling,  for  example,  builders,  job- 
masters, and  others  ;  over  such  persons  in  the  execution  of  their 
employment  those  who  retain  them  exercise  no  control,  and  are 
therefore  not,  in  general,  liable  for  their  torts  or  negligence.  Such 
agents  are  often  called  independent  contractors  (y).  Agents  over 
whom  the  principal  retains  control  in  the  doing  of  the  work  in 
which  they  are  employed  are  usually  described  as  servants,  and 
those  who  employ  them  as  masters. 

It  may  be  stated  generally  that  a  master  is  responsible  for  all 
acts  done  by  his  servant  while  acting  within  the  scope  of  his 
employment  or  service.  But,  to  make  one  person  liable  as 
principal  or  master  for  the  act  of  another,  it  is  necessary  to  show 
some  mandate,  express  or  implied,  from  the  former  ;  for  the  mere 

(r)  Erie,  J.,  Lurnley  v.Gye,2B.&B.  («)  WilMn.  v.  Peto,  6  Mooro,  47 ;  Witte 

216  ;  22  L.  J.  Q.  B.  463.  v.  Hague,  2  D.  &  R.  33  ;  1  L.  J.  (O.  S.) 

(s)  Com.  Dig.  Action  upon  ttie  Case,  K.  B.  9. 

A  ■  Coxey  Smith.  \  Lev.  119;  Fitzjolm  {x)  HoIev.Siltinghoitrne,&c.,Emlvny, 

V.'  kacldna'er,  9  c!  B.  N.  S.  505 ;   30  L.  6  H.  &  N.  488 ;  30  L.  J.  Ex.  81. 

J.  C.  P.  257.  (1/)  Sec  post,  p.  132. 

(0  Plunltet  V.  Oilmore,  Portcscue,  211. 
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fact  that  one  person  takes  upon  himself  to  act,  even  in  emergen- 
cies, on  behalf  of  another  does  not  make  that  other  liable  for  bis 
wrongful  or  negligent  acts  («). 

Principal  and  agent — Master  and  servant — Liability  of  master. 
— The  master  is  liable  to  third  persons  for  the  torts,  negligences, 
and  other  malfeasances  or  misfeasances,  and  omissions  of  duty, 
of  his  servant  in  the  course  of  his  employment,  although  the 
principal  did  not  authorize,  or  justify,  or  participate  in,  or  indeed 
know  of,  such  misconduct ;  or  even  if  he  forbade  the  acts,  or  dis- 
approved of  them  (a).  But,  although  the  master  is  thus  liable 
for  the  torts  and  negligences  of  his  servant,  yet  we  are  to  under- 
stand the  doctrine  with  its  just  limitation,  that  the  tort  or  negli- 
gence occurs  in  the  course  of  the  employment ;  for  the  master  is 
not  liable  for  the  torts  or  negligences  of  his  servant  in  any  matter 
beyond  the  scope  of  the  employment,  unless  he  has  expressly 
authorized  them  to  be  done,  or  has  subsequently  adopted  them 
for  his  owa  use  and  benefit  (b). 

Scope  of  employment. — What  is  or  is  not  within  the  scope  of 
the  servant's  employment,  or  the  coui-se  of  his  authority,  is,  within 
certain  limits,  a  question  of  fact ;  and  the  decisions  of  the  courts 
on  the  subject  are  not  altogether  consistent,  or  easily  to  be 
reconciled.  In  the  case  of  a  special  authority  or  command  to  do 
a  particular  act  there  is  not  much  difficulty  in  delimiting  the 
scope  of  the  employment,  because  it  is  generally  defined  by 
the  special  authority  or  command ;  the  limitations  imposed  by 
the  principal  limit  the  authority  of  the  agent  (e).  For  example, 
a  solicitor  retained  by  a  first  mortgagee  to  conduct  a  sale  of  the 
mortgaged  property  is  not  acting  within  the  scope  of  his  authority 
in  retaining  in  his  own  hands  the  balance  of  the  purchase-money 
after  payment  of  the  mortgage  debt,  and  in  concealing  from  subse- 
quent mortgagees  the  fact  of  the  sale  ;  and  by  so  doing  he  does 
not  render  the  first  mortgagee  liable  (d). 

When  an  authority  to  do  a  particular  act  has  been  estab- 
lished, all  acts  necessary  in  order  to  do  the  particular  act  or 
following  necessarily  upon  it  are  included  within  the  scope  of 
the  authority  (e).  Thus,  where  the  defendant  ordered  soldiers  to 
search  the  plaintiff's  house  in  order  to  apprehend  a  foreign 
enemy  wrongly  suspected  to  be  concealed  there,  it  was  held  that 

(2)  OwilUam  v.  Twid,  [1895]  2  Q.  B.  («)  Soe,  for  example,  Lewis  v.  Read, 

84;  61  L.  J.  Q.  B.  474;  Beard  v.  Lan.  13  M.   &  W.   834;   14  L.  J.  Ex.  295; 

Gen  Omn.  Co.,  [1900]  2  Q.  B.  530;  69  Walker  v.  South  Eastern  My.,  L.  R.  5  C. 

L.  J.  Q.  B.  895.  P.  640 ;  39  L.  J.  0.  P.  346. 

(a)  Story  on  Agency,  a.  452.  (d)  Thorne  v.  Heard  (1905),  A.  0.  495  ; 

(5)  Ih.,  s.  456;  MeGoican  v.  Dyer,  L.  64  L.  J.  Ch.  652. 

U.  8  Q.  B.  141 ;  Maclcay  v.  Commercial  (e)  See  Sharrod  v.  London  &  North 

Bank  of  New  Brunmick,  L.  B.  5  P.  0.  Wedern  By.,  4  Exoli.  580  ;  20  L.  J.  Ex. 

394;  43  L.  J.  P.  C.  31.  185. 
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he  was  liable  for  the  acts  of  his  subordinates  in  preventing  per- 
sons, including  the  plaintiff,  from  leaving  the  house  (/).  Where 
the  defendant,  disputing  the  plaintiff's  right-of-way  down  a  cer- 
tain passage  bounded  by  the  plaintiff's  wall  and  gate,  ordered 
his  servant  to  pile  a  heap  of  rubbish  upon  the  passage,  but  so  as 
not  to  touch  the  plaintiff's  wall,  and,  as  a  natural  consequeace, 
some  of  the  rubbish  fell  against  the  wall  and  obstructed  the 
gate,  the  defendant  was  held  liable  for  trespass  {g). 

But  for  an  act  done  outside  the  authority  the  master  is  not 
liable.  So,  if  a  servant,  authorized  merely  to  distrain  cattle 
damage  feasant,  drives  cattle  from  the  highway  into  his  master's 
close,  and  there  distrains  them,  the  master  will  not  be  responsible 
for  the  wrongful  act(/j).  And,  where  the  defendant  employed 
a  carpenter  to  make  a  sign-board,  and  obtained  permission  for 
him  to  make  it  in  the  plaintiff's  shed,  and  the  carpenter  in  light- 
ing his  pipe  negligently  set  fire  to  the  shed,  it  was  held  that  the 
plaintiff  could  not  recover  against  the  defendant ;  for  the  act  of 
the  carpenter  in  lighting  his  pipe  was  not  connected  with  the 
employment  on  which  he  was  engaged  by  the  defendant  {i).  And 
where  a  broker,  in  the  execution  of  a  warrant  obtained  by  a  com- 
pany, committed  an  assault,  it  was  held  that  the  company  were 
not  liable  (h). 

Where  the  wrongful  act  or  omission  is  not  incidental  but 
merely  accidental  to  the  act  authorized,  there  was  formerly  a  dis- 
tinction between  actions  of  trespass  and  actions  on  the  case,  e.g.  for 
negligence.  The  master  was  not  liable  in  an  action  of  trespass  (I)  ; 
unless  he  subsequently  ratified  the  act  {m).  But  he  was  liable 
in  an  action  of  negligence  (n).  Thus  in  an  action  on  the  case 
brought  against  a  master  and  his  servant,  the  plaintiff  set  forth 
that  the  defendants  brought  a  coach  with  two  ungovernable 
horses  into  Lincoln's  Inn  Fields,  where  people  were  always  going 
to  and  fro  upon  their  business,  and  there,  "improvide  et  absque 
delitd  eonsideratione  ineptiiudinis  looi,"  drove  them  to  make  them 
tractable  and  fit  for  a  coach,  and  that  the  horses,  being  un- 
manageable, ran  upon  and  injured  the  plaintiff;  and  it  was 
urged  that,  the  master  being  absent,  the  action  was  not  maintain- 
able against  him,  that  no  knowledge  of  the  horses  being  unruly, 

(  f)  Glunn  V.  Houston,  2  M.  &.  G.  337.  South  Eastern  By.,  L.  E.  5  0.  P.  640 ; 

(3)  Gregory  v.  Piper,  9  B.  &  C.  591 ;  39  L.  J.  0.  P.  346. 

Sliarrod   v.   London   &   North  Western  (I)  Noy's  Maxims,  Oh.  44 ;  Bro.  Abr. 

Ru    4  Exch.  580  ;  20  L.  J.  Ex.  185.  Trespass)  pi.   435  ;    Gordon   v.  Bolt,  4 

(h)  Lyons  v.  Martin,  8  Ad.  &  B.     12;  Exch.  365 ;  18  L.  J.  Ex.  432;  Freeman 

7  L.  J.  Q.  B.  214.  V.  Bosher,  13  Q.  B.  780;  18  L.  J.  Q.  B. 

(i)  Williams  v.  Jones,  3  H.  &  0     02,  340. 

affirming  33  L.  J.  Ex.  297.  (m)  Gauntlet  v.  King,  3  C.  B.  N.  S. 

(fe)  Bichardsv.  West  Middlesex  Ti    ter-  5D;  Lewis  v.  Read,  13  M.  &  W.  834;  14 

worhs,  15  Q.  B.  D.  660 ;  55  L.  J.    •.  B.  L.  J.  Ex.  295. 

551     See  also  Lewis  v.  Bead,  13  M.  &  (n)  Sharrody.  London  &  North  Western 

W.  834;  14  L.  J.  Ex.  295;  Walkei-   .  By.,  4  Exch.  580;  20  L,  J.  Ex.  185. 
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nor  any  negligence  was  alleged  against  the  master  personally ; 
but  judgment  was  given  for  the  plaintiff  (o).  If  a  servant  driving 
his  master's  carriage  along  the  highway  carelessly  runs  over  a 
bystander,  or  if  a  gamekeeper,  employed  to  keep  game,  carelessly 
fires  at  a  hare  so  as  to  shoot  a  person  passing  on  the  ground,  or  if 
a  workman  employed  by  a  builder  in  building  a  house  negligently 
throws  a  stone  or  a  brick  from  a  scaffold,  and  so  hurts  a  passer- 
by ;  in  all  these  cases  (and  instances  might  be  multiplied  in- 
definitely) the  person  injured  has  a  right  to  treat  the  wrongful  or 
careless  act  as  the  act  of  the  master ;  Qui  faeit  per  alium  faeit 
per  se.  If  the  master  himself  had  driven  his  carriage  improperly, 
or  fired  carelessly,  or  negligently  thrown  the  stone  or  brick,  he 
would  have  been  directly  responsible,  and  the  law  does  not  permit 
him  to  escape  liability  because  the  act  complained  of  was  not 
done  with  his  own  hand  (p). 

Where  the  authority  is  not  strictly  defined,  but  is  more  general, 
as  in  the  ordinary  case  of  master  and  servant,  it  is  more  dlfScult 
to  define  the  scope  of  the  authority  or  employment ;  the  gener- 
ality of  the  employment  involves  a  vagueness  in  the  boundary  of 
the  authority.  But  indications  may  be  suggested.  If  the  act  is 
done  by  the  servant  for  the  master's  benefit,  that  fact  should  be 
taken  into  consideration  (5).  "The  general  rule  is,  that  the 
master  is  answerable  for  every  such  wrong  of  the  servant  or  agent 
as  is  committed  in  the  course  of  the  service  and  for  the  master's 
benefit "  (r).  If  an  omnibus  company  authorize  their  conductor  to 
turn  out  any  offending  passenger,  they  necessarily  give  him  also 
authority  to  judge  for  himself  who  should  be  considered  an 
offending  passenger.  If  the  servant  makes  a  mistake  in  this 
respect,  the  company  is  responsible  (s).  Thus  where  a  partially 
intoxicated  passenger  in  an  omnibus  refused  to  get  out  and  pay 
his  fare  when  the  omnibus  arrived  at  its  destination,  and  the 
conductor  dragged  him  out  violently  and  caused  him  to  fall  under 
the  wheel  of  a  passing  cab,  it  was  held  that  there  was  evidence  for 
the  jujy  of  the  wrongful  act  having  been  done  by  the  servant  in 
the  course  of  his  employment  about  his  master's  business^  and  the 
omnibus  proprietor  was  made  responsible  for  the  injury  (if). 


(0)  Michael  v.  Alestree,  2  Lev.  172;  47  L.  J.  P.  0.  18;  Houldsieorth  v.  City 

Jones  V.  Sart,  2  Salk.  i41.  of  Glasgow  Bank,  5  App.  Gas.  317. 

(p)  Per  Lord  Cranwnrth,  Bartonshill  (s)  Lowe  v.  Great  Northern  Sy.,   G2 

Coal  Co.  V.  McGuire,  3  Maoq.  So.  App.  L.  J.  Q.  B.  524. 

300  at  p.  306.  (0  Seymour  v.  Greenwood,  7  H.  &  N. 

(5)  Croft  V.  AUison,  4  B.  &  Aid.  590.  355 ;  30  L.  J.  Ex.  327 ;   Bayley  v.  Man- 

(r)  Per  Willes,  J.,  Barwich  v.  English  Chester,  Slieffield  &  lAncolnshire  By.,  L. 

Joint  Stock  Bank,  L.  E.  2  Ex.  259  at  E.  7  0.  P.  415;  L.  E.  8  0.  P.  148;  42 

p.  265 ;  36  L.  J.  Ex.  147 ;  Maokay  v.  L.  J.  0.  P.  78 ;  Goff  v.  Great  Northern 

Commercial  Bank  of  New  Brunswick,  L.  By.,  3  El.  &  El.  672 ;  30  L.  J.  Q.  B. 

E.  5  P.  0.  394  at  p.  412 ;  43  L.  J.  P.  C.  H8.     Of.  Lucas  v.  Ma-ion,  L.  E.  10  Ex. 

31 ;  Swire  v.  Francis,  3  App.  Cag.  106  ;  251 ;  44  L.  J.  Ex.  145. 
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So,  where  the  servant  was  autliorized  by  a  railway  company 
to  arrest  persons  supposed  to  be  guilty  of  committing  offences  for 
which  the  company  had  power  to  arrest,  and  the  servant  made  a 
mistake,  and  arrested  a  person  ^hom  he  supposed  to  be,  but  who 
in  fact  was  not,  guilty  of  such  an  offence,  it  was  held  that  the 
company  were  liable  («). 

If  the  master  of  a  ship,  who  has  received  no  instructions  from 
his  owners  as  to  performing  salvage  services,  agrees  to  tow  a 
disabled  ship  into  port,  he  is  acting  within  the  scope  of  his 
general  authority  as  master,  and  his  owners  are  responsible 
for  his  negligence  iu  towing  the  disabled  ship  whereby  she  is 
damaged  (aj). 

But  the  mere  fact  that  the  servant  is  acting  for  his  master's 
benefit  is  not  sufficient  to  bring  the  act  within  the  scope  of  his 
authority.  Thus  where  the  conductor  of  an  omnibus,  which  had 
arrived  at  the  end  of  a  journey,  in  the  absence  of  the  driver  drove 
the  omnibus  to  the  point  of  departure  for  the  next  journey,  and 
in  so  doing  injured  the  plaintiff,  it  was  held  that  the  conductor 
was  not  acting  within  the  scope  of  his  employment  {y).  Where  a 
local  board  of  health,  being  in  occupation  of  a  sewage  farm,  had 
given  the  servant  plenary  powers  for  the  management  of  such 
farm  in  the  most  beneficial  manner,  and,  with  the  view  of  render- 
ing a  ditch  which  ran  between  the  farm  and  the  land  of  the 
plaintiff  more  capable  of  carrying  off  the  drainage  of  the  farm, 
the  servant  went  upon  the  plaintiff's  land  and  pared  away  his 
side  of  the  ditch,  it  was  held  that  the  act  so  done  was  not  within 
the  scope  of  the  servant's  employment,  and  consequently  that  the 
local  board  were  not  liable  (z).  The  manager  of  a  public-house 
has  a  general  authority  to  do  what  is  reasonably  necessary  for  the 
protection  of  his  master's  property,  but  this  does  not  justify  him 
in  giving  into  custody  a  barman  on  the  mistaken  suspicion  that 
he  has  been  stealing  it  (a). 

If  the  servant  goes  out  of  his  way  against  his  master's  implied 
commands  when  driving  on  his  master's  business  he  will  make 
his  master  liable ;  but  if  he  is  going  on  a  frolic  of  his  own, 
without  being  at  all  on  his  master's  business,  the  master  will 
not  be  liable  (&).  Thus,  if  my  servant,  without  my  knowledge, 
wrongfully  takes  my  carriage  or  my  horse  for  his  own  purposes, 

(w)  Moore  v.  Metropolitan  By.,  L.  E.  Co.  (1900),  2  Q.  B.  530 ;  68  L.  J.  Q.  B. 

8  Q.  B.  36;  42  L.  J.  Q.  B.  23.    Seem,  1016. 

where  the  company  has  no  power   to  («)  BoUnghroke    iLord)    v.    Swindon 

arrest,    Poullon     v.     London    <f;    South  Local  Board,  L.   E.  9  C.  P.  575 ;   43 

WesUrn  By.,   L.   E.  2  Q.  B.  531 ;   36  L.  J.  C.  P.  287. 

L.  J.  Q.  B.  294.  (a)  Sanson  v.  Waller  (1901),  1  K.  B. 

(a;)  The  Thetis,  L.  E.  2  A.  &  E.  365 ;  390 ;  70  L.  J.  K.  B.  231. 

38  L.  J.  Adm.  42.  (6)  Parke,  B.,  Joel  y.  Morrison,  6  C.  & 

(y)  Beardy.  London  General  Omnibus  P.  501. 
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and  drives  against  another  person's  carriage,  I  shall  not  be 
responsible  for  the  injury  (c).  The  defendant,  a  contractor, 
employed  men  with  horses  and  carts.  The  men  so  employed 
were  allowed  an  hour  for  dinner,  but  were  directed  not  to  go 
home  to  dine,  or  to  leave  their  carts  unattended.  One  of  the  men 
went  home  about  a  quarter  of  a  mile  out  of  the  direct  line  of  his 
work  to  have  his  dinner,  and  left  the  cart  unattended  in  the  street 
before  his  door.  The  horse  ran  away  and  injured  the  plaintiff's 
property.  It  was  held  that  there  was  evidence  on  which  a  jury 
might  find  that  the  carter  was  acting  within  the  scope  of  his 
employment  ((^).  On  the  other  hand,  the  defendant,  a  wine 
merchant,  sent  his  carman  and  clerk  with  a  horse  and  cart  to 
deliver  some  wine  and  to  bring  back  empty  bottles.  While  on 
their  return  after  business  hours  with  empty  bottles,  when  they 
were  distant  about  a  quarter  of  a  mile  from  the  defendant's  office, 
the  clerk  induced  the  driver,  instead  of  returning,  depositing  the 
empty  bottles,  and  taking  the  horse  and  cart  to  the  defendant's 
stables,  to  take  him  in  the  cart  on  business  of  his  own.  While  so 
driving  the  cart  on  the  clerk's  business  the  driver  negligently 
ran  over  and  injured  the  plaintiff.  It  was  held  that  the  defendant 
was  not  liable,  as  the  driver,  when  the  accident  happened,  was  not 
acting  in  the  course  of  his  employment  (e).  Where  a  stevedore 
employed  to  ship  iron  rails,  had  a  foreman,  whose  duty  it  was 
(assisted  by  labourers)  to  carry  the  rails  from  the  quay  to  the 
ship  after  the  carman  had  brought  them  to  the  quay  and  un- 
loaded them  there,  and,  the  carman  not  unloading  the  rails  to 
the  foreman's  satisfaction,  the  latter  got  into  the  cart,  and  threw 
out  some  of  them  so  negligently  that  one  fell  upon  and  injured 
the  plaintiff,  who  was  passing  by,  it  was  held  that  there  was  evi- 
dence for  the  jury  that  the  foreman  was  acting  within  the  scope 
of  his  employment,  so  as  to  render  the  stevedore  responsible  for 
his  acts  (/). 

If  the  act  is  in  the  course  of  the  servant's  employment  the 
master  cannot  limit  his  liability  by  merely  giving  directions  as 
to  the  manner  in  wliich  it  is  to  be  done.  Thus,  where  an  omnibus 
company  gave  written  instructions  to  their  drivers  "  to  drive  at  a 
steady  pace,  and  not  on  any  account  to  race  with  or  obstruct 
other  omnibuses,"  and  a  driver  disobeyed  these  instructions,  and 
wilfully  drew  across  the  road  to  obstruct  another  omnibus,  and 
ran  against  it  and  upset  it,  it  was  held  that  the  instructions  given 
by  the  omnibus  company  to  their  servants  could  not  exonerate 

(c)  McManus  v.  Criclcett,  1  East,  106 ;  (e)  Storey  v.  Ashfon,  L.  E.  i  Q.  B. 
Mitchell  y.Crassueller,  13  C.B.  237;  22  476;  38  L.  J.  Q.  B.  223.  See  also 
L.  J.  C.  P.  100.                                            Bayner  v.  Mitchell,  2  C.  P.  D.  357. 

(d)  Whatman  v.  Pearson,  L.  E.  3  (f)  Bums  y.  PoM?som,  L.  E.  8  C.  P. 
C.  P.  422 ;  37  L.  J.  C.  P.  156.                    563;  42  L.  J.  C.  P.  302. 
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the  company  from  responsibility  for  the  careless,  wilful,  or 
malicious  acts  of  such  servants  while  carrying  passengers  for 
the  benefit  of  the  company  (g) ;  for  if  the  doing  of  an  act  is 
within  the  scope  of  an  agent's  authority  the  manner  in  which  he 
does  the  act  is  not  sufBcieut  to  take  it  out  of  the  scope  of  that 
authority.  Where  two  partners  carry  on  business  it  is  within  the 
scope  of  the  authority  of  either  to  obtain  by  legitimate  means 
information  as  to  contracts  and  tenders  made  by  rivals  in  trade  ; 
and  if  one  partner  obtains  such  information  by  wrongfully  bribing 
the  clerk  of  a  competitor  in  trade  to  break  his  contract  with  his 
employer  by  communicating  such  information,  both  partners  are 
liable  (h) ;  and  it  would  seem  to  make  no  difference  that  the  agent 
in  doing  the  act  commits  a  criminal  offence  (i). 

It  is  often  difficult  to  decide  whether  the  servant  or  agent  has 
done  an  authorized  act  ia  an  illegal  manner,  in  which  case  the 
master  or  principal  is  liable,  or  has  iu  reality  done  an  act  which 
was  not  authorized  at  all,  in  which  case  his  master  or  principal  is 
not  liable.  Thus,  where  a  bailiff  authorized  to  distrain  goods  on 
the  demised  premises  seizes  fixtures  on  the  demised  premises  (k), 
or  goods  on  premises  other  than  those  demised  (I),  the  landlord 
is  not  liable ;  but  where  the  goods  seized  are  on  the  demised 
premises,  but  are  privileged  from  distress,  the  landlord  is 
liable  (m). 

Where  the  duties  of  the  servant  or  agent  are  not  defined,  the 
course  of  conduct  pursued  in  performance  of  the  duties  has  to  be 
regarded,  and  the  scope  of  employment  has  to  be  inferred,  from 
acts  done  by  the  servant  and  recognized  by  the  master.  A 
master  may  thus  hold  out  his  servant  as  having  authority  to  do 
certain  acts,  and  may  by  estoppel  preclude  himself  from  denying 
that  the  servant  has  authority  to  do  acts  of  that  class  on  his 
behalf  (n).  Where  a  pledgee  of  several  parcels  of  goods  at  a 
warehouse  authorized  the  pledgor  to  draw  up  a  delivery  order  for 
one  parcel  and  the  pledgor  fraudulently  drew  up  an  order  for  all 
it  was  held  that  the- pled  gee  was  estopped  from  disaffirming  his 
act  (o).  But  care  must  be  taken  in  defining  this  ostensible 
authority.     The  master  of  a  ship  has  authority  from  the  owners 

(a)  Limpus  v.  London  Oeneral  Omni-  530;  28  L.  J.  C.  P.  103;  Lewis  y.  Bead, 

bus  Co.,  1  H.  &  0.  526  ;  32  L.  J.  Ex.  34  ;  13  M.  &  W.  834 ;  14  L.  Q.  Ex.  295. 

Whatman  v.  Pearson,  L.  K.  3  C.  P.  422  ;  (m)  Hurry  v.   Eialcman,   M.   &  Eob. 

37  L.  J.  C.  P.  156.     See  also  Tobin  v  126 ;  QauntUtt  v.  King,  3  0.  B.  N.  S.  59. 

Rea  '  16  C    B    N.  S.  310,  at  p.  350 ;  (n)  Of.  Noithern  Counties  Fire  Insur- 

33  L.  J.  C.'P.  199.  anee  Co.  Y.  Whipp,  26  Cli.  D.  482  ;  53 

(K)  Hamlvnr. Bouston,n.902'\lK.B.  L.  J.  Ch.  629;  Henderson  v.  Williams, 

81-  72  L  J  K.  B.  72.  [1895]  1  Q.  B.  521 ;  64  L.  J.  Q.  B.  308 ; 

r'il  Dver  v.  Mundau  (1895),  1  Q.  B.  Bimmer  v.   Webster  (1902),  2  Ch.  163 ; 

742  •  64  L.  J.  Q.  B.  448.  71  L.  J.  Ch.  561. 

(k")  Freeman  v.  Rosher,  13  Q.  B.  780 ;  (o)  Union    Credit    Bank    v.     Mersey 

18  L.  J.  Q.  B.  340.  Socles  (1899),  2  Q.  B,  205 ;  68  L.  J.  Q.  B. 

(0  Easeler  v.  Lemoyne,  5  C.  B.  N.  S.  842. 
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to  sign  bills  of  lading  for  goods  put  on  board  the  ship,  and,  if  the 
goods  having  been  put  on  board  are  lost  on  the  voyage,  his 
signature  nevertheless  binds  the  owners  as  between  them  and 
holders  of  the  bills  of  lading  who  advance  money  bond  fide  on 
the  faith  of  his  signature ;  but  he  has  no  authority  to  sign  bills 
of  lading  for  goods  which  are  not  on  board  (p).  Where  tlie 
secretary  of  a  company  made  a  false  and  fraudulent  statement  to 
an  intending  purchaser  of  shares  that  a  certificate  for  shares, 
including  those  which  he  proposed  to  purchase,  had  been  lodged 
with  the  company,  it  was  held  that  the  company  were  not  bound 
by  bis  statement  (g).  In  a  very  recent  case  it  was  held  that, 
where  a  secretary's  authority  with  regard  to  the  issuing  of  certifi- 
cates had  been  confined  to  the  ministerial  act  of  handing  to 
shareholders  certificates  for  their  shares  which  had  been  prepared 
by  the  directors  themselves,  the  company  were  not  bound  by  his 
fraud  in  forging  a  certificate  for  shares  and  raising  money  upon  it 
for  his  own  purposes  {r).  And  where  a  firm  of  timber  merchants 
kept  stocks  of  timber  warehoused  in  their  own  name  with  a  dock 
company  to  whom  they  gave  instructions  to  accept  all  delivery 
orders  signed  by  their  clerk,  and  the  clerk,  who  had  authority  to 
sign  delivery  orders  in  I'elation  to  sales  to  their  customers,  fraudu- 
lently gave  delivery  orders  in  favour  of  himself  under  an  assumed 
name,  and,  having  by  this  means  obtained  timber  of  his  principals 
from  the  dock  company,  sold  it  to  strangers,  it  was  held  that  the 
timber  merchants  were  not  estopped  from  denying  the  title  of  the 
purchasers,  as  they  had  not  held  out  their  clerk  as  having 
authority  to  sell  timber  on  their  behalf  (s). 

There  can  be  no  doubt  that  wlien  an  agent  has  express 
authority  to  do  an  act  and  does  the  act  in  fact,  the  motive  with 
which  he  does  it  is  immaterial,  and  that,  whether  he  does  it  for 
his  principal's  benefit  or  for  his  own  benefit  and  at  his  principal's 
expense,  the  principal  is  equally  responsible  {t).  It  might  have 
been  thought  that  the  same  result  would  follow  where  the  scope 
of  the  authority  was  not  defined  by  the  express  terms  thereof  but 
by  inference  from  the  course  of  conduct,  or  by  estoppel.  But 
where  the  secretary  of  a  company  answered  questions  which  were 


(p)  Perhaps  because    originally  the  134. 

shipowner  owed  no  duty  to  anybody  but  (r)  Suben  v.  Great  Fingal  Co.  (1904), 

his  bailors,  the  consignors  or  shippers  of  2  K.  B.  712 ;  73  L.  J.  K.  B.  872.     Cf. 

the  goods.     Orant  v.  Norway,  10  0.  B.  Bank  of   Ireland   v.    Evans    Charities 

665 ;  20  L.  J.  C.  P.  93 ;   Uvhherdy  v.  {Trustees),  5  H.  L.  0.  389 ;  Staple  of 

Ward,  8  Exeh.  330  ;  22  L.  J.  Ex.  113.  England  v.  Bank  of  England,  21  Q.  B. 

Cf.  Coleman  v.  Micliei,  16  0.  B.  104;  24  D.  160;  57  L.  J.  Q.  B.  418. 

L.   J.   0.   P.   125.     See  also   Vdell  v.  («)  Farquharson  v.  King  (1S02),  A.  C. 

Atherton,  7  H.  &  N.  172  ;  30  L.  J.  Ex.  325 ;  71  L.  J.  K.  B.  667. 

337.  (t)  Hamho  v.  Burnand  (1904),  2  K. 

(q)  Balkis  Consolidated  Co.  v.  TomUn-  B.  10 ;  78  L.  J.  K.  B.  669. 
son  (1893),  A.  0.  396;  63  L.  J.  Q.  B. 
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put  to  him  as  secretary  as  to  the  validity  of  certain  debenture 
stock  of  the  company,  and  the  answers  were  false  and  fraudulently 
made  by  the  secretary,  not  for  the  general  or  special  benefit  of 
the  company,  but  for  his  own  ends,  it  was  held  that  the  company 
were  not  bound  by  his  answers,  even  though  the  jury  found  that 
he  was  held  out  by  the  company  as  a  person  to  answer  such 
inquiries  on  their  behalf  (u). 

The  employer  is  responsible  for  the  act  of  his  servant,  whether 
the  work  is  done  by  a  domestic  servant  or  day-labourer,  or  by  a 
person  who  works  by  the  job  or  piece,  and  contracts  to  do  the 
work  for  a  specific  sum  («)  ;  provided  always,  tlmt  the  workman 
is  an  ordinary  labourer,  personally  engaged  in  the  execution  of 
the  work,  acting  under  the  control  of  the  master,  and  not  a  con- 
tractor exercising  an  independent  employment,  and  selecting  his 
own  servants  for  the  performance  of  the  work  (y).  Thus,  for  in- 
stance, if  a  man  is  the  owner  of  a  ship,  he  himself  appoints  the 
master,  and. he  desires  the  master  to  select  the  crew :  the  crew  thus 
become  appointed  by  the  owner,  and  are  his  servants  for  the  man- 
agement of  the  ship ;  and,  if  any  damage  happens  through  their 
default,  it  is  the  same  as  if  it  happened  through  the  immediate 
default  of  the  owner  himself.  So,  the  same  principle  prevails,  if 
the  owner  of  a  farm  has  it  in  his  own  hands,  and  he  does  not  per- 
sonally interfere  in  the  management,  but  appoints  a  bailiff,  who 
hires  other  persons  under  him,  all  of  them  being  paid  out  of  the 
funds  of  the  owner,  and  selected  by  himself,  or  by  a  person  specially 
deputed  by  him ;  if  any  damage  happens  through  their  default, 
the  owner  is  answerable,  because  their  neglect  or  default  is  his, 
as  they  are  appointed  by  and  through  him.  So,  in  the  case  of  a 
mine,  if  the  owner  employs  a  steward  or  manager  to  superintend 
the  working  of  the  mine,  and  to  hire  under-workmen,  and  he  pays 
them  on  behalf  of  the  owner,  these  under-workmen  then  become 
the  immediate  servants  of  the  owner,  and  the  owner  is  answerable 
for  their  defaults  in  doing  any  acts  on  account  of  their  employer  (z). 
If  the  landlord  of  a  house,  under  a  contract  with  his  tenant 
to  whom  he  has  demised  the  house,  employs  workmen  to 
repair  the  house,  the  landlord  is  responsible  for  a  nuisance 
in  the  house  occasioned  by  the  negligence  of  his  own  workmen, 
although  the  repairs  are  done  at  the  instance  and  for  the  benefit 

(«)  Sritish  Mutual   Banking  Co.  v.  representations  on  the  company's  behalf. 

Charnwood  Forest  By.,  18  Q.  B.  D,  714  ;  (x)  Birhett    v.    Whitehaven    Junction 

55  L  J  Q.  B.  399 ;  BalJds  Consolidated  Bail.  Co.,  4  H.  &  N.  730;  28  L.  J.  Ex. 

Co.  V.  Tomkinson,  [1893]  A.  0.  396;  63  348. 

L  J.  Q.  B.  134.     See,  however,  Barnett  (y)  Sadler  v.  Menlock,  4  E.  &  B.  570, 

V.  South  London  Tramways  Co.,  18  Q.  578;    24  L.  J.  Q.  B.  138.    As  to  con- 

B.  D.  815  ;    56  L.  J.  Q.   B.  452,   and  tractors ;  see  post,  p.  132. 

qttxre  as  to  the  authority  of  a  secretary  (z)  Laugher  v.  Pointer,  5  B.  &  C.  547 

of  a  limited  company  to  make  any  such  at  p,  554 ;  4  L.  J.  (O.  S.)  K.  B.  309. 
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of  the  tenant,  and  are,  when  executed,  to  be  paid  for  by 
him  (a). 

Principal  and  agent — Master  amd  servant —  Who  is  master. — So 
far  as  concerns  the  master's  liability  for  the  acts  of  his  servant,  it 
may  be  taken  as  generally  true  that  a  person  cannot  be  the  servant 
of  two  different  persons  at  the  same  time  (6).  Questions  often  arise 
as  to  which  of  two  persons  is  the  master  of  a  particular  servant. 
The  questions,  who  pays  (c),  who  selects  (d),  and  who  has  the 
power  of  dismissing  (e)  the  servant,  are  material,  but  not  conclu- 
sive. The  decisive  question  is  who,  at  the  time  of  the  wrongful 
act,  has  the  power  of  controlling  the  servant  in  the  way  in  which 
he  does  his  work  (_/).  The  question  which  of  two  persons  has 
control  is  a  question  of  fact  which  may  be  determined  by  the 
contract  between  those  two  persons  [g).  When  one  person  lends 
iis  servant  to  another  for  a  particular  employment,  the  servant 
for  anything  done  in  that  particular  employment  must  be  dealt 
with  as  the  servant  of  the  man  to  whom  he  is  lent,  although  he 
remains  the  general  servant  of  the  persoa  who  lent  him  Qi). 

The  master  is  not  relieved  from  liis  responsibility  for  the 
wrongful  act  of  his  servant  while  doing  his  master's  work,  merely 
because  an  Act  of  Parliament  has  liniited  the  choice  of  the  master 
in  the  selection  of  his  servants,  and  has  compelled  him  to  choose 
from  a  particular  class  of  skilled  persons,  supposed  to  be  peculiarly 
fitted  for  the  performance  of  the  duties  intrusted  to  them  to 
discharge  (i). 

Principal  and  agent — Master  and  servant — Liabilities  of  job- 
masters for  acts  of  coachmen. — Where  the  owner  of  a  carriage  hires 
of  a  jobmaster  horses  to  draw  and  a  driver  selected  by  the  job- 
master to  drive  it,  the  jobmaster  is  responsible  for  all  injuries 
resulting  from  the  negligent  driving  of  the  vehicle  (Jt).  And  a 
fortiori  if  besides  supplying  driver  and  horses  he  supplies  the 
carriage  also.     But  if  the  hirer  of  the  carriage  drives  himself,  or 

(a)  Leslie  v.  Founds,  i  Taunt.  649.  B.  345. 

(6)  Laugher  v.  Pointer,  5  B.  &  0.  547 ;  (ijr)  Union  Steamship  Co.  v.  Olaridge 

4  L.  J.  (O.  S.)  K.  B.  309  ;   Eeedie  v.  (1894),  A.  0.  185;    63  L.  J.  P.  C.  56; 

London  &  N.  W.  Sy.,  4|  Exch.  244 ;  20  Donovan  v.  Laing  (1893),  1  Q.  B.  629 ;  63 

L.  J.  Ex.  65.  L.  J.  Q.  B.  25  ;  Jones  v.  ScuUard  (1898), 

(c)  Laugher  v.  Pointer,  supra;  2  Q.  B.  565 ;  67  L.  J.  Q.' B.  895  ;  TFaZ- 
Quarman  v.  Burnett,  6  M.  &  W.  499  ;  9  dock  v.  Winjield  (1901),  2  K.  B.  596 ;  70 
L.  J.  Ex.  308.  L.  J.  K.  B.  925. 

(d)  Quarman  v.  Burnett,  supra ;  Qi)  JRourlce  v.  White  Moss  Colliery  Co., 
mimes  V.  Onion,  2  0.  B.  N.  S.  790 ;  26  2  0.  P.  D.  205 ;  46  L.  J.  C.  P.  283 ;  Murray 
L.  J.  0.  P.  261;  Sail  v.  Lees  (1904),  2  v.  Currie,  L.  R.  6  C.  P.  24;  40  L.  J.  C. 
K.  B.  602;  73L.  J.  K.  B.  819.  P.  26. 

(e)  Eeedie  v.  London  &  N.  W.  By.,  4  (i)  Martin  v.  Temperley,  4  Q.  B.  298 ; 
Exch.  244 ;  20  L.  J.  Ex.  65.                           12  L.  J.  Q.  B.  129. 

(/)  Eov/rke  v.  White  Moss  Colliery  Co.,  (Jc)    Imugher   v.   Pointer,  5   B.  &  0. 

2  0.  P.  D.  205;   46  L.   J.  0.  P.  283;  547;  4  L.  J.  (0.  S.)  K.  B.  309;  Smith 

Murray  v.  Currie,  L.  E.  6  0.  P.  24 ;  40  v.  Lawrence,  2  M.  &  Ry.  1 ;  Sammell  v. 

L.  J.  C.  P.  26;  Jones  y.  Liverpool  Cor-  Wright,  5 'Eb^.2S3;  Dean  y.BranUiKaite, 

poraiion,  U  Q.  B.  D.  890;  51  L.  J.  Q.  5  Esp.  35. 
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appoints  the  coachman  and  furnishes  the  horses,  the  jobmaster 
cannot  be   made    responsible    for   the    negligence   or    want  of 
skill  of  the  coachman   (I).     Two   ladies   being   possessed  of  a 
carriage  of  their  own,  were  furnished  by  a  jobmaster  with  a  pair 
of  horses  and  a  driver  by  the  day  or  drive.    They  gave  the  driver 
a  gratuity  for  each  day's  drive,  and  provided  him  with  a  livery- 
hat  and  coat,  which  were  kept  in  their  house;  and,  after  he  bad 
driven  them  constantly  for  three  years,  and  was  taking  off  his 
livery  in  their  hall,  the  horses  started  off  with  the  carriage,  and 
inflicted  an  injury  upon  the   plaintiff.     It  was   held   that  tbe 
defendants  were  not  responsible,  as  tlie  coachman  was  not  their 
servant,  but  the  servant  of  the  jobmaster  (m).   So,  where  an  urban 
authority  were  supplied  with  a  horse  for  a  watering-cart  and  a 
driver,  to  whom  they  gave  directions   as  to  the  streets  to  be 
watered,  they   were  held  not  liable  for  the  negligence   of  the 
driver  (n).     But,  if  any  directions  are  given  by  the  hirer  of  the 
horse  to  the  driver  or  postilion  to  break  through  a  line  of  carriages 
or  to  do  any  unusual,  improper,  or  aggressive  act,  or  if  he  inter- 
feres so  as  to  take  the  actual  management  of  the  horses  into  his 
own  hands,  he  is  responsible  for  any  damage  done  by  the  driver 
whilst  carrying  out  the  directions  given  (o).     "  It  is  undoubtedly 
true,"  observes  Parke,  B.,  "  that  there  may  be  special  circum- 
stances which  may  render  the  hirer  of  job-horses  and  servants 
responsible  for  the  neglect  of  a  servant,  though  not  liable  by 
virtue  of  the  general  relation  of  master  and  servant.     He  may 
become  so  by  his  own  conduct,  as  by  taking  the  actual  manage- 
ment of  the  horses,  or  ordering  the  servant  to  drive  in  a  particular 
manner,  which  occasions  the  damage  complained  of,  or  to  absent 
himself  at  one  particular  moment,  and  the  like  "  (p).     A  cab- 
driver  employed  on  the  usual  terms  of  paying  so  much  a  day  for 
his  cab  and  keeping  the  rest  himself,  is,  as  between  the  cab- 
proprietor  and  the  public,  by  virtue  of  the  Acts  relating  to  the 
subject,  the  servant  of  the  proprietor,  who  is  therefore,  liable  for 
the  cab-driver's  negligence  while  acting  within  the  scope  of  the 
purposes  for  which  the  cab  is  intrusted  to  him  (q).     But  where 
the  cab-driver  hires  the  cab  only,  and  he  himself  provides  a  horse, 
he  is  not  the  servant  of  the  proprietor  of  the  cab  so  as  to  make 


(T)  Croft  V.  Alison,  4  B.  &  Aid.  590;  499  at  p.  507. 

Hall  V.  Fielcard,  3  Gampb.  187.  (q)   Powles  v.  Eider,  6  E.  &  B.  207; 

(m)  Quarman  v.  Burnett,  6  M.  &  W.  25  L.  J.  Q.  B.  331;  Venahles  v.  Smith, 

499;    9   L.   J.    Ex.   808;     Laugher  v.  2  Q.  B.  D.  279;   46  L.  J.  Q.  B.  470; 

Pointer,  supra.  King  v.  London  Cab  Co.,  23  Q.  B.  D. 

(n)  Jones  v.  Liverpool  Corporation,  14  281 ;  58  L.  J.  Q.  B.  456 ;  Keen  v.  Henry 

Q  B.  D.  890 ;  54  L.  J.  Q.  B.  345.  (1894),  1  Q.  B.  292 ;  63  L.  J.  Q.  B.  211 ; 

M   M'Lauqhlin  v.  Pryor,  4  M.  &  G.  Gates  v.  Bill  (1902),  2  K.  B.  38;  71  L. 


48 ;  4  So.  N.  iR.  655  ;  11  L.  J.  0.  P.  169.      J.  K.  B.  702. 
(jp)  Quarman  v.  Burnett,  6  M.  &  W. 
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the  latter  liable  for  Ids  negligence  (r).  These  cases  turn  on  the 
construction  of  the  Hackney  Carriage  Acts.  Where  the  owner 
of  a  traction  engine  to  which  his  name  and  address  were  affixed 
as  required  by  the  Locomotives  Act,  1865  (s),  let  the  same  for 
three  months  to  a  person  who  used  it  so  negligently  as  to  cause 
injury,  it  was  held  that  the  owner  was  not  liable  for  such 
injury  (f). 

Master  and  servant — Liabilities  of  borrowers  of  carriages  for  the 
negligence  of  their  drivers. — A  person  who  has  borrowed  a  horse 
and  chaise  for  his  own  use  and  enjoyment,  and  who  rides  about  in 
it,  driven  by  a  friend,  whom  he  allows  to  drive,  is  responsible  for 
the  negligence  of  the  driver  (u). 

Master  and  servant — Liabilities  of  shipowners,  &c. — The  register 
of  a  ship  is  prima  facie  evidence  that  the  person  registered  as  the 
owner  is  the  master  of  the  persons  in  charge  of  the  ship,  and, 
consequently,  answerable  for  their  negligence.  Thus,  where  the 
plaintiff,  who  was  lawfully  passing  over  a  ship  lying  in  dock,  was 
injured  by  the  negligence  of  a  person  left  in  charge  of  the  ship, 
the  production  of  the  ship's  register  was  held  to  be  prima  facie 
evidence  that  the  ship-keeper  was  the  servant  of  the  person 
appearing  on  the  register  as  the  owner,  and,  therefore,  that  such 
owner  was  responsible  {x). 

Where  the  lessee  of  a  ferry  hired  of  the  defendants  a  steamer, 
with  a  crew,  for  the  day,  to  carry  his  passengers,  it  was  held  that 
the  defendants  were  liable  for  injuries  caused  to  the  passengers  by 
the  negligence  of  the  crew,  who  were  the  servants  of  the  defen- 
dants, although  the  passengers  contracted  with  the  lessee  of  the 
ferry  for  conveyance  in  the  steamboat  and  paid  their  fares  to  such 
lessee  {y). 

Master  and  servant — Contractors  and  sub-contractors. — In  the 
cases  mentioned  above  the  master  has  the  selection  of  the  servant 
employed ;  and  it  is  reasonable  that  he  who  has  made  choice  of 
an  unskilful  or  careless  person  to  execute  his  orders,  should  be 
responsible  for  any  injury  resulting  from  the  want  of  skill  or  care 
of  the  person  employed ;  but  the  principle  of  the  rule  cannot 
apply  to  a  case  where  the  person  sought  to  be  charged  is  not  the 
master  (0). 

Although,  therefore,  a  person  has  ordered  a  particular  thing  to 

(0  King  v.  Spurr,  8  Q.  B.  D.  lOi ;  51  35  L.  J.  Q.  B.  193 ;  Steel  v.  Lester,  3  0. 

L.  J.  Q.  B.  105.  P.  D.  121 ;  i7  L.  J.  0.  P.  43.    As  to 

(s)  28  &  29  Vict.  0.  83,  s.  7.  proof  of  registration,  of.  57  &  58  Viot.  c. 

(0  Smith  v.  Bailey  (1891),  2  Q.  B.  60,  ss.  14,  64(2),  (3). 

403 ;  60  L.  J.  Q.  B.  779,  disapproving  (y)  Dalyell  v.  Tyrer,  E.  B.  &  E.  899 ; 

StdbUs  V.  Eley,  1  C.  &  P.  614.  28  L.  J.  Q.  B.  52. 

(u)  Wheatley  v.  Patrick,  2  M.  &  W.  (z)  Beedie  v.  L.  &  N.   W.   Railway, 

650  ;  6  L.  J.  Ex.  193.  4  Exoh.  244 ;  20  L.  J.  Ex.  65, 

(»)  Uihhs  V.  Boss,  L.  E.  1  Q.  B.  534 ; 
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be  done,  yet,  if  he  does  not  employ  his  own  servants  and  workman 
to  do  it,  but  intrusts  the  execution  of  the  work  to  a  person  who 
exercises  an  independent  employment,  and  has  the  immediate 
dominion  and  control  over  the  workmen  engaged  in  the  work,  he 
is  not  responsible  for  injuries  done  to  third  persons  from  the 
casual  (a)  or  collateral  (6)  negligence  of  the  indepenilent  con- 
tractor (o).  But  he  will  be  liable,  if  the  act  which  he  employs 
the  contractor  to  do  is  either  (1)  unlawful  (d),  as  if  he  employs 
him  to  commit  a  trespass,  e.g.,  by  building  upon  his  neighbour's 
land  without  his  neighbour's  consent ;  or  (2)  if  the  act  is  injurious 
in  the  sense  that  it  is  likely  to  cause,  and  does  cause,  a  nuis- 
ance (e)  ;  or  (3)  where  the  employer  is  under  an  obligation  to  do 
the  work  in  a  particular  way  and  the  contractor  omits  to  do  it  in 
that  way  (/).  But  where  the  work  is  such  that  if  properly  done 
it  can  occasion  no  risk  of  injury  to  others  and  no  restrictions  are 
imposed  by  law  upon  the  execution  of  it,  then  the  contractor  and 
not  the  employer  is  responsible  for  injuries  to'  strangers  from  the 
negligent  execution  of  the  work.  Thus,  where  a  butcher  em- 
ployed a  licensed  drover  in  the  way  of  his  ordinary  calling  to 
drive  a  bullock  from  Smithfield  to  the  butcher's  slaughter-house, 
and  the  drover  negligently  sent  an  inexperienced  boy  with  the 
bullock,  who  drove  the  beast  into  the  plaintiff's  show-room, 
where  it  broke  several  marble  chimney-pieces,  it  was  held  that 
the  butcher  was  not  answerable  for  the  damage  (g).  But  where 
it  was  provided  by  an  Act  of  Parliament  and  bye-laws  made 
thereunder  that  none  but  freemen  and  apprentices  of  the  Water- 
men and  Lightermen's  Company  should  navigate  craft  on  the 
river  Thames  for  hire  within  certain  limits,  but  that  any  person 
might  keep  and  navigate  craft  for  carrying  their  own  goods  by 
their  servants  being  such  freemen  or  apprentices ;  and  provided 
that  on  every  barge  there  must  be  one  man  authorized  by  law 
to  navigate  :  there  being  about  6000  freemen  and  apprentices  so 
authorized,  it  was  held  that  they  were  not  independent  contractors, 

(a)  Pickard  v.  Smith,  10  C.  B.  N.  S.  v.  Smith,  10  C.  B.  N.  S.  470 ;  Bower  v: 

470.  Peate,  1  Q.  B.  D.  321;  45  L.  J.  Q.  B. 

(6)  Balion  v.  Angus,  6  App.  Gas.  740 ;  446 ;  Tarry  v.  Aihion,  1  Q.  B.  D.  314 ; 

50  L.  J.  Q.  B.  689.  45  L.  J.  Q-  B.  260 ;  Ddlton  v.  Angus, 

(c)  Alhn  V.  Hayward,  7  Q.  B.  960 ;  6  App.  Gas.  740 ;  50  L.  J.  Q.  B.  689 ; 
15  L.  J.  Q.  B.  99  ;  Beedie  v.  London  &  Black  v.  Ghristchurch  Finance  Co.  (1894), 
N.  W.  By.,  4  Exch.  244;  20  L.  J.  A.  0.  48;  b3  L.J.  P.  G.  32;  Eardaker 
Ex.  65;  Cuihhertton  v.  Parsons,  12  y.  Idle  District  Council  (1896),  I  Q.  B. 
0.  B.  304;  21  L.  J.  G.  P.  165;  Pickard  355;  65  L.  J.  Q.  B.  363;  Penny  v. 
V  Smith   10  G.  B.  N.  S.  470.  Wimbledon  Urban  District  Council  (ISdS), 

(d)  Ellis  V.  Sheffield  Gas  Co.,  2  E.  &  2  Q.  B.  72 ;  68  L.  J.  Q.  B.  704. 

B.  767;  23  L.  J.  Q.  B.  42.  (/)  Sole  v.  Sittingbourne  By.,  6  H.  & 

(e)  Laugher  v.  Pointer,  5  B.  &  G.  547 ;  N.  488  ;  30  L.  J.  Ex.  81 ;  Gray  v.  Pullen, 
4  L.  J.  (O.  S.)  K .  B.  309 ;  Quarman  v.  5  B.  &  S.  970 ;  34  L.  J.  Q.  B.  265. 
Burnett,  6  M.  &  W.  499;  9  L.  J.  Ex.  (g)  Milligan  v.   Wedge,  12  Ad.  &  E, 
308;    Beedie  v.  London  &  N.    W.  By.,  737;  10  L.  J.  Q.  B.  19. 

4  Excb.  244 ;  20  L.  J.  Ex.  65  ;  Pickard 
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but  that  the  owner  of  a  barge  who  had  hired  two  such  persons 
to  navigate  it  within  the  limits  of  the  Act  was  liable  for  injury 
to  another  vessel  through  their  negligence  Qi). 

Where  commissioners,  appointed  under  an  Act  of  Parliament 
for  the  improvement  of  tiie  navigation  of  a  canal,  agreed  with  a 
contractor  for  the  performance  of  certain  works  for  draining  off 
the  surplus  waters  of  the  canal,  and  the  contractor,  in  the  exercise 
of  the  powers  conferred  on  the  commissioners  by  the  Legislature, 
constructed  a  drain  through  the  land  of  the  plaintiff  for  the  purpose 
of  carrying  off  the  waste  water,  and  the  plaiotiff's  land  was  flooded 
in  consequence  of  the  negligent  construction  of  the  drain,  it  was 
held  that  the   contractor,  and  not  the  commissioners,   was   re- 
sponsible for  the  nuisance,  as  the  contractor  was  not  the  servant  of 
the  commissioners,  but  occupied  an  independent  position,  having 
the  selection  and  entire  control  of  the  workmen  and  the  sole  manage- 
ment of  the  works  (i).    In  this  case  the  defective  drain,  causing 
the  overflow  of  the  water  and  creating  the  nuisance,  was  on  the 
plaintiff's  own  land.    Had  the  nuisance  arisen  upon  the  land  of 
the  defendants,  they  would  have  been  responsible  for  it.    So  where 
a  company,  empowered  by  Act  of  Parliament  to  construct  a  rail- 
way, contracted  under  seal  with  certain  persons  to  make  a  portion 
of  the  line,  and  by  the  contract  reserved  to  themselves  the  power 
of  dismissing  any  of  the  contractor's  workmen  for  incompetence, 
and  the  workmen,  in   constructing  a  bridge  over  a  highway, 
negligently  caused  the  death  of  a  person  passing  beneath  along 
the  highway,  by  allowing  a  stone  to  fall  upon  him,  it  was  held,  in 
an   action  against  the  company  by  the   administratrix  of  the 
deceased,  that  they  were  not  liable  (/c).     It  is  immaterial  that 
the  defendant  lends  some  of  his  own  men  to  the  contractor,  if 
they  are  acting  substantially  as  the  contractor's  servants  at  the 
time  of  the  injury  (J).     It  often  happens  that  a  contractor,  having 
undertaken  to  execute  works  on  a  large  scale,  himself  makes  a 
sub-contract  with  other  contractors  to  do  part  of  the  work.    In 
such  cases  the  same  principles  apply,  and,  if  the  work  is  done 
under  the  immediate  superintendence  of  a  sub-contractor,  then 
the  latter  is  the  party  responsible  for  any  wrong  done  by  the 
workmen  he  employs.     It  must  not  be  understood,  however,  that 
a  principal  contractor  cannot  become  liable  for  the  negligence 
of  his  sub-contractor.      If  the  contractor  personally  interferes 
and  gives  directions  to  the  sub-contractor,  or  to  the  workmen 

(70  Martin  v.  Temperley,  i  Q.  B.  298 ;  15  L.  J.  Q.  B.  99. 

12  L.  J.  Q.  B.  129.     It  would  be  other-  (Ic)  Beedie  v.  i.  *  N.  W.  Railway,  4 

wise  in  the  case  of  a  pilot ;  The  Maria;  Exeh.    344 ;  20  L.  J.  Ex.   6.^ ;  Steel  v. 

1   W.   Bib.  95;    The  Silley,  L.  R.  2  8.  E.  Bailwiy,  16  C.  B.  550. 

P.  C.  193;  37  L.  J.  Adm.  33.  Q)  Murray  v.  Carrie,  L.  R,  6  0.  P. 

(t)  A'len.  V.   JSaywird,  7  Q.  B.  930  ;  24;  40  L.  .J.  0.  P.  26. 
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employed  by  him,  he  will  be  responsible  for  the  orders  given ;  but 
he  cannot  be  charged  simply  on  the  ground  of  his  filling  the  cha- 
racter of  contractor  (m).  Where  a  builder  had  contracted  with 
the  committee  of  a  club  to  make  alterations  in  the  club-house, 
and  to  fix  the  necessary  gas-flttings,  and  the  builder  made  a  sub- 
contract with  a  gas-fitter  to  do  this  latter  portion  of  the  work, 
and  the  gas-fitter's  workmen  allowed  the  gas  to  escape  and  cause 
an  explosion,  which  injured  the  butler  of  the  club  and  his  wife, 
it  was  held  that  the  gas-fitter,  and  not  the  builder,  was  liable  for 
the  negligence  (w). 

In  these  cases  "  in  ascertaining  who  is  liable  for  the  act  of  a 
wrong-doer,  you  must  look  to  the  wrong-doer  himself,  or  to  the 
first  person  in  the  ascending  line  who  is  the  employer  and  has 
control  over  the  work.  You  cannot  go  further  back,  and  make 
the  employer  of  that  person  liable  "  (o). 

But  where  the  defendants  have  employed  a  contractor  to  do 
an  act  which  is  unlawful  in  itself,  or  which  cannot  be  done  with- 
out creating  a  nuisance,  then  they  as  well  as  the  contractor  are 
responsible  for  the  consequences  which  naturally  result  from  it  {p). 

By  a  slight  extension  of  this  principle,  a  man  who  orders  a 
work  to  be  executed,  lawful  in  itself,  but  from  which,  in  the 
natural  course  of  things,  injurious  consequences  to  others  must 
be  expected,  unless  means  are  adopted  by  which  such  conse- 
quences may  be  prevented,  is  bound  to  see  to  the  doing  of  that 
which  is  necessary  to  prevent  the  misohiefj  and  cannot  relieve 
himself  of  his  responsibility  by  employing  some  one  else  to  do 
what  is  necessary  to  prevent  the  act  he  has  ordered  to  be  done 
from  becoming  wrongful  (g).  Thus,  where  the  plaintiff  and 
defendant  were  owners  of  adjoining  houses  and  entitled  in  com- 
mon to  a  party  wall  between  them,  and  the  defendant  employed 
a  contractor  to  pull  down  Iiis  house  and  excavate  the  foundations 
and  the  plaintiff's  house  was  injured  in  the  progress  of  the  work, 
owing  to  the  insufficient  means  taken  by  the  contractor  to  sup- 
port it,  it  was  held  that  the  defendant,  being  under  an  obligation 
to  take  care  (r)  that  the  plaintiff  sustained  no  injury,  could  not 

(m)  Overton  v.  Freeman,  11  0.  B.  867  (p)  Ellis  v.  Sheffield  Qaa  Co.,  2  E.  & 

at  p.  873  ;  21  L.  J.  0.  P.  52  ;  Blake  v.  B.  767 ;  23  L.  J.  Q.  B.  42 ;  Brownlow  v. 

Thirst,  2  H.  &  C.  20 ;  32  L.  J.  Ex.  188.  Metropolitan  Board  of  Worhs,  16  0.  B. 

(m)  Bapson  v.  CMtt,  9  M.  &  W.  710 ;  N.  S.  546 ;  33  L.  J.  C.  P.  233. 

11  L.  J.  Ex.  271.     See  also  Knight  v.  (q)  Bower  v.  Peate,lQ.  B.D.  321 ;  45 

Fox,  5  Ex.  721 ;  20  L.  J.  Ex.  9  ;  Overton  L.   J.    Q.  B.  416  ;  Dalton  T.  Angus,  6 

V.  Freeman,  11  0.  B.  867 ;  21  L.  J.  C.  P.  App.  Gas.  740 ;  50  L.  J.  Q.  B.  689. 

52;  Peachey  v.  Rowland,  13  O.B.  182;  (r)  The  duty  was  described  as  "  a  duty 

22  L.  J.  C.  P.  81.     "  In  those  cases  the  ...  to  see  that  reasonable  skill  and 

contractor  was  employed  to  do  a  thing  care  were  exercised  in  those  operations 

perfectly  lawful,"  per  Lord  Campbell,  which  involved  a  use  of  the  party  wall 

Ellis  V.  Sheffield   Gas   Go.,  2  E.  &  B.  exposing  it  to  this  risk,"  per  Lord  Black- 

767 ;  23  L.  J.  Q.  B.  42.  bum ;    and  as  a   duty  to   use  "  every 

(o)  Willes,  J.,  Murray  y.  Currie,  L.  R.  reasonable  precaution  that  care  and  skill 

6  C.  P.  24  at  p.  27 ;  40  L.  J.  C.  P.  26.  might  suggest  in  the  execution  of  his 
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delegate  his  duty  to  a  contractor  (s).  Where  the  defendants, 
who  were  occupiers  of  a  bonded  warehouse  in  Liverpool,  employed 
a  master-porter  for  the^purpose  of  removing  some  barrels  of  flour 
from  their  warehouse  and  lowering  them  into  a  cart,  and  the 
master-porter  used  his  own  tackle,  and  brought  and  paid  his  own 
men,  and,  through  the  negligence  of  the  men  or  the  insufficiency 
of  the  tackle,  one  of  the  barrels  slipped  from  the  tackle  whilst  it 
was  being  lowered  into  the  cart,  and  fell  upon  the  plaintiff  and 
injured  him,  it  was  held  that  the  defendants  were  responsible  for 
the  injury  (t).  Where  the  defendant  opened  a  trap-door  on  a 
railway  platform  for  receiving  coal,  and  the  servants  of  a  coal 
merchant  delivering  coal  into  the  cellar  negligently  left  the  trap- 
door open  whereby  the  plaintiff  was  injured,  it  was  held  that  the 
defendant  was  liable  (m). 

If  a  person  maintains  a  lamp  projecting  over  a  highway  for 
his  own  purposes,  it  is  his  duty  to  maintain  it  so  as  not  to  be 
dangerous  to  passers  by;  and  if  it  causes  injury  froni  want  of 
repair,  it  is  no  answer  on  his  part  that  he  employed  a  competent 
person  to  repair  it  (a;).  Where  a  landowner  employed  a  contractor 
to  burn  bush  on  his  land,  he  was  held  liable  for  the  negligence 
of  the  contractor  in  burning  it  so  as  to  be  unable  to  stop  the 
spread  of  the  fire  on  the  land  of  the  plaintiff  («/).  So  where  the 
defendants,  a  sanitary  authority  being  authorized  by  statute  to 
construct  a  sewer  under  a  highway,  entered  into  a  contract  with 
a  contractor  to  do  the  work,  and  the  contractor  fractured  a  gas- 
pipe  by  negligently  leaving  it  exposed  and  unsupported,  it  was 
held  that  both  the  sanitary  authority  and  the  contractor  were 
liable  to  the  plaintiff,  who  suffered  damage  through  an  explosion 
of  gas(z). 

works  80  as  to  protect  his  neighbours  704;  SolUday  v.  National  Telephone  Co. 

from  Injury,"  per  Lord  Fitzgerald.     See  (1899),  2  Q.  B.  392;   68  L.  J.  Q.   B. 

Sughes  v.  Percival,  8  App.  Oas.  at  pp.  1016.    In  Bmh  v.  Steinman  (1  B.  &  P. 

446,  455.  404)  the  defendant  having  bought,  but 

(a)  Huglice  v.  Percival,  8  App.    Cas.  not  as  yet  occupied,  a  house  by  the  road- 

443 ;  52  L.  J.  Q.  B.  719.  side  contracted  with  a  surveyor  to  put  it 

(<)  Bandleson  v.  Murray,  8  Ad.  &  E.  in  order.     A  carpenter  under  contract 

109 ;  7  L.  J.  Q.  B.  132.    See,  however,  with  tlie  surveyor  to  do  the  whole  work 

as  to  this  case  MilUgan  v.   Wedge,  12  employed  a  bricklayer  under  him,  who 

Ad.  &  E.  787;  10  L.  J.  Q.  B.  19;  West  in  turn  contracted  for  a  quantity  of  lime 

Biding  By.  v.  Waltefield  Board  of  Health,  with  a  lime-burner.     The  servant  of  the 

5  B.  &  S.  478 ;    33  L.  J.  M.  0.  174 ;  lime-burner  laid  on  the  road  a  quantity 

Murphey  v.  Caralli,  3  H.  &  0.  462 ;  34  of  lime,  which  overturned  the  plaintiff's 

L.  J.  Ex.  14.  carriage.      The    defendant    was    held 

(«)  Fickard  v.  Smith,  10  C.  B.  N.  S.  liable  on  the  ground  that  the  repairing 

470.  was  his  act.   This  case  was  distinguished 

(a;)  Tarry  v.  AsMon,  1  Q.  B.  D.  314 ;  in  Laugher  v.  Pointer  (5  B.  &  C.  547 ; 

45  L.  J.  Q.  B.  260.  4  L.  J.  (0.  S.)  K.  B.  309)  (where  the  owner 

(j/)  Black  V.  Chrisfahurch  Finance  Co.  of  a  carriage  was  held  not  liable  for  the 

(1894),  A.  C.  48 ;  63  L.  J.  P.  0.  32.  negligent  driving  of  it  by  a  jobmaster's 

(z)  Hardalcer  v.  Idle  District  Council  servant),  on  the  ground  of  the  inherent 

(1896),  1  Q.  B.  335;  65L.  J.  Q.  B.363.  difference    between    movable  and  im- 

See    also  Fenny  v.    Wimbledon    Urban  movable    property,  and  the   ease   with 

Council  (1899),  2  Q.  B.  72 ;  68  L.  J.  Q.  B.  which,  in  case  of  the  former,  control  is 
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The  third  class  of  cases  in  which  a  principal  is  liable  for 
the  torts  of  an  independent  contractor  is  where  a  privilege  is 
given  to  the  principal  and  a  duty  is  imposed  upon  him  in 
return.  In  such  cases  he  cannot  relieve  himself  of  the  duty 
by  employing  a  contractor  to  do  what  the  law  has  only 
allowed  him  to  do  on  condition  that  the  duty  is  performed. 
Where  a  statute  empowered  the  defendants  to  make  a  bridge 
over  a  navigable  river,  but  imposed  upon  them  the  duty  of 
making  a  bridge  which  would  open,  and  they  employed  a  con- 
tractor who  made  a  bridge  which  would  not  open,  whereby 
the  plaintiffs  ship  was  delayed,  it  was  held  that  the  defendants 
were  liable  (a).  Where  the  defendant,  being  empowered  by 
statute  to  make  a  drain  from  his  house  to  a  sewer,  and  for 
that  purpose  to  disturb  the  surface  of  a  public  highway,  but 
being  bound  by  the  same  statute  to  fill  up  the  excavation 
properly,  employed  a  contractor  who  omitted  to  fill  up  the 
excavation  properly,  it  was  held  that  the  defendant  was  liable 
for  this  neglect  (6). 

After  the  contract  has  been  properly  completed,  and  the 
works  handed  over  to  the  commissioners  or  persons  who  have 
employed  the  contractor,  the  liability  of  the  contractor  ceases ; 
and  for  any  subsequent  injury  caused  by  the  natural  result  of  the 
work  the  contractor  has  completed,  the  commissioners  and  not 
the  contractor  will  be  responsible  :  as  where  the  defendant,  under 
a  contract  with  the  Metropolitan  Board  of  Works,  opened  a  high- 
way for  the  purpose  of  constructing  a  sewer  thereunder,  and,  after 
finishing  the  sewer,  properly  filled  in  and  made  good  the  road, 
which,  however,  subsequently  subsided,  which  was  the  natural 
result  of  such  opening  of  tlie  road  and  loosening  of  the  materials, 
and  the  plaintiff's  horse  stumbled  in  one  of  the  holes  so  caused 
and  was  injured  (c). 

separated    from    ownership;    see    the  inherent    distinction    pointed    out   by 

classical   judgment     of    Littledale,    J.  Littledale,  J.,   in  Laugher    v.   Pointer 

(5  B.  &  C.  at  pp.  560,  562).     This  dis-  {supra],  between  movable  and  immovable 

tinction  met  with  the  approval  of  Parke,  property  remains,  notwithstanding  the 

B.,  delivering  the  j  adgment  of  the  Court  overruling  of  Bush  v.  Steinman  (supra), 

of  Exchequer  in   Quarman  v.  Burnett  and   the   fact  that  an  owner  of    real 

(6   M.  &  W.  449).     But  in   Seedie  v.  property  usually  remains  in  control  of  it, 

London  &  N.  W.  By.  (4  Exch.  244 ;  20  notwithstanding  it  may  be  in  the  hands 

L.  J.  Ex.  65)  it  was  denied  to  be  law,  of  an  independent  contractor,  has  been 

and  it  was  held  that  the  ownership  of  felt,  though  not  acknowledged,  in  the 

real  property  involved  no  greater  liability  later  cases;    Fichard  v.  Smith  (10  C.  B. 

than  the  ownership  of  personal  property.  N.  S.  470),  and  the  cases  cited  in  this 

No  doubt  this  is   so,  where  ownership  and  the  two  foregoing  notes, 

and  control  are  separate,  cither  through  (a)  Hole  v.  Sittinghourne  By.,  6  H.  &  N. 

the  owner  not  having  assumed  control,  488;  SOL.  J.  Ex.  81. 

as  in   Bush  v.   Steinman  (supra),   and  (6)  Gray  v.  Pulltn,  5  B.  &  S.  970  ; 

Beedie  v.  London  &  N.  W.  By.  (supra),  34  L.  J.  Q.  B.  265. 

or   where,  having  assumed   control  he  (c)  Eyams  v.  Webster,  L.  E.  4  Q.  B. 

has  subtequently  severed    the   control  138;    38   L.   J.  Q.  B.   21;    Bartleit  v. 

from  the  ownership,  as  where  he  has  Baiter,  3  H.  &  C.  153;  34  L.  J.  Ex.  8. 
let   the    property   on   lease.     But  the 
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Principcd  and  agent — Liability  of  principal — Subsequent  rati- 
fication.— Althongli  a  principal  or  master  may  not  have  authorized 
the  doing  of  a  wrongful  act  he  may  nevertheless  render  himself 
liable  if  the  act  was  done  avowedly  on  his  behalf  and  if  he  subse- 
quently ratifies  it.  "  He  that  receiveth  a  trespasser,  and  agrees  to 
a  trespass  after  it  is  done,  is  no  trespasser,"  observes  Lord  Coke, 
"  unless  the  trespass  was  done  to  his  use  or  for  his  benefit ;  and  then 
his  agreement  subsequent  amounteth  to  a  precedent  command- 
ment ;  for  in  that  case  omnis  ratihaUtio  retrotrahitur  et  mandato 
priori  sequiparatur  "  (d).  But,  to  make  the  subsequent  ratification 
equivalent  to  a  precedent  commandment,  the  act  of  trespass  must 
have  been  committed  avowedly  on  behalf  of  the  party  subse- 
quently ratifying  it.  In  an  action  of  trespass  for  taking  certain 
cattle  the  defendant  justified  as  bailiff  for  services  in  arrear  to  his 
lord  ;  the  plaintiff  replied  that  the  defendant  was  not  a  bailiff  at 
the  time  of  the  taking.  It  was  proved  that  the  plaintiff  took  the 
beasts  claiming  a  heriot  for  himself.  Gascoigne,  C.J.,  directed 
the  jury  that  if  the  defendant  took  the  beasts  claiming  a  heriot 
for  himself  he  could  not  be  called  a  bailiff  at  the  time  of  the 
taking,  notwithstanding  that  the  lord  afterwards  ratified  the 
taking;  but  that  if  he  had  taken  them  for  services  due  to 
the  lord  without  any  command,  and  the  lord  had  afterwards 
agreed  to  the  taking,  the  defendant  should  be  adjudged  as  bailiff 
although  he  was  the  lord's  bailiff  at  no  other  place  before  this 
taking  (e).  In  a  similar  case  the  defendant  again  justified  as 
bailiff,  and  the  plaintiff  replied  that  the  defendant  took  the  beasts 
of  his  own  wrong.  Anderson,  C. J.,  said  :  "  If  one  have  cause  to 
distrain  my  goods,  and  a  stranger  of  his  own  wrong  without  any 
warrant  or  authority  given  him  by  the  other  take  my  goods,  not 
as  bailiff  or  servant  to  the  other,  and  I  bring  an  action  of  trespass 
against  him,  can  he  excuse  himself  by  saying  that  he  did  it  as 
my  bailiff  or  servant  ?  Can  he  so  father  his  misdemeanours  upon 
another  ?  He  cannot ;  for  once  he  was  a  trespasser,  and  his 
intent  was  manifest.  Bat  if  one  distrain  as  bailiff,  although  in 
truth  he  is  not  bailiff,  if  after  he  in  whose  right  he  doth  it,  doth 
assent  to  it,  he  shall  not  be  punished  as  a  trespasser,  for  that 
assent  shall  have  relation  unto  the  time  of  the  distress  taken ; 
and  so  is  the  book  7  Hen.  IV."  And  all  that  was  agreed  by 
Periam,  J.  Shuttleworth,  arguendo,  "  What,  if  he  distrain  gene- 
rally, not  showing  his  intent,  nor  the  cause  wherefore  he  dis- 
trained, etc.  ?  "  To  which  the  reporter  adds,  "  Ad  hoc  nan  fuit 
responsum  "  (/).   This  question  remained  undecided  for  over  three 

M)  4  Inst.  317.     Dallas,  C.J.,  Hull  (/)  Godbolt,  109.     The  report  con- 

V.  Picltersgill,  1  B.  &  B.  282 ;   Buron  v.  tinuoB,  "  Eodes  came  to  Anderson  and 

Denman,  2  Exch.  167.  said  unto  him,  '  If  I,  having  cause  to 

(«)  Y.  B.  Hilary,  7  Hen.  IV.  34  b.  distrain,  come  to  the  lanil  and  distrain, 
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hundred  years,  until  it  was  finally  answered  in  the  House  of 
Lords,  that  a  principal  who  has  given  no  antecedent  authority 
cannot  ratify  an  act  done  by  a  third  person  unless  the  act  was 
done  avowedly  on  his  behalf  (^).  If  the  act  is  not  done  for  the 
benefit  of  the  person  subsequently  ratifying,  then  his  subsequent 
assent  does  not  make  him  a  trespasser  (h).  It  has  been  said  by 
Tindal,  C.  J.,  "  That  an  act  done,  for  another,  by  a  person,  not 
assuming  to  act  for  himself,  but  for  such  other  person,  though 
without  any  precedent  authority  whatever,  becomes  the  act  of 
the  principal,  if  subsequently  ratified  by  him,  is  the  known  and 
well-established  rule  of  law.  In  that  case  the  principal  is  bound 
by  the  act,  whether  it  be  for  his  detriment  or  his  advantage,  and 
whether  it  be  founded  on  a  tort  or  a  contract,  to  the  same  extent 
as  by,  and  with  all  the  consequences  which  follow  from,  the  same 
act  done  by  his  previous  authority.  Sach  was  the  precise  distinc- 
tion taken  in  the  Year  Book,  7  Hen.  IV.,  fo.  35,— that,  if  the  bailiff 
took  the  heriot,  claiming  property  in  it  himself,  the  subsequent 
agreement  of  the  lord  would  not  amount  to  a  ratification  of  his 
authority  as  bailiff  at  the  time ;  but  if  he  took  it,  at  the  time,  as 
bailiff  of  the  lord,  the  subsequent  ratification  by  the  lord  made 
him  bailiff  at  the  time  "  (i). 

But,  to  make  a  man  a  trespasser  by  relation,  from  having 
ratified  an  act  of  trespass  done  in  his  name  and  for  his  benefit,  it 
must  be  shown  that  the  act  was  ratified  by  him  with  full  know- 
ledge of  its  being  a  trespass,  or  of  its  being  tortious,  or  it  must 
be  shown  that  in  ratifying  and  taking  the  benefit  of  the  act  he 
meant  to  take  upon  himself,  without  inquiry,  the  risk  of  any 
irregularity  which  might  have  been  committed,  and  to  adopt  the 
transaction,  right  or  wrong  (fe).  Promise?  to  make  inquiries,  ex- 
pressions of  disapprobation  of  the  conduct  of  the  agent,  accom- 
panied by  offers  of  compromise  and  overtures  to  purchase  peace 
by  returning  the  property  taken  or  paying  the  value  of  it,  are  of 
themselves  no  evidence  of  the  ratification  of  the  wrongful  act  (l). 

The  doctrine  that  a  principal  may  ratify  an  act  done  avowedly 
on  his  behalf  is  subject  to  this  qualification,  that  the  intended 
ratification  must  take  place  at  a  time  and  under  circumstances  in 

and  another  ask  the  cause  why  I  do  so,  (1901),  A.  C.  240 ;  70  L.  J.  K.  B.  662. 

if  I  asaii^n  a  cause  not  true,  or  insuf-  (h)  Wilson  v.  Barlcer,  4  B.  &  Ad.  614. 

flcient,  yet,  when  an  action  is  brought  (i)  Wilson  v.  Tvmman,  6  M.  &  G.  23C 

against  me,  I  may  vow  or  justify  and  at  p.  212;  12  L.  J.  C.  P.  306;  Woollen  y. 

assign  any  other    cause.'     Anderson:  Wright,  1  H.  &.  0.  554;  31  L.  J.  Ex. 

'  That  is  another  case,  but  in  the  princi-  513. 

pal  case  clearly  the  takin,;  is  not  good ; '  (A)  Lewis  v.  Read,  13  M.  &  W.  834 ; 

to  which  Rodes  agreed."     This  marks  14  L.  J.  Ex.  295 ;  Freeman  v.  Rosher, 

the  limit  of  the  doctrine  that  the  motive  13  Q.  B.  780 ;  18  L.  J.  Q.  B.  340. 

with  which  a  justifiable  act  is  done  is  Q.)  Roe  v.  Birkenhead,  &c..  Railway,  7 

immaterial,  ante,  p.  21  e«  seq.  Exch.  36  ;  21  L.  J.  Ex.  9. 
(<;)  K»,lghhtj  Mixsted  &  Oo.  v.  Darant 
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which  the  party  intending  to  ratify  might  himself  have  lawfully 
done  the  act  which  he  purports  to  ratify  (m). 

Principal  and  agent — Liability  of  principal  for  acts  of  agent — 
The  Grown  and  its  servants. — The  foregoing  doctrine,  that  a  master 
or  principal  is  liable  for  the  torts  of  his  servants  or  agents  acting 
within  the  scope  of  their  service  or  agency,  has  no  application  in 
case  of  the  Crown ;  and  this  for  two  reasons ;  first,  because  the 
Sovereign  can  do  no  wrong ;  for  wrongs  done  by  his  alleged 
direction  or  command  any  remedy  which  the  law  allows  must  be 
sought  against  the  individual  wrong-doers  (n) ;  and  secondly, 
because  the  public  servants  of  the  Crown  have  duties  assigned  to 
them  by  the  law  of  the  land  and  not  merely  by  the  will  of  the 
Crown,  The  Commissioners  of  Woods  and  Torests,-  for  example, 
are  indeed  styled  servants  of  the  Crown  ;  but  they  are  in  truth 
•public  officers  appointed  to  perform  certain  duties  assigned  to 
them  by  the  legislature ;  and  for  any  negligence  in  the  discharge 
of  their  duties  and  any  injury  that  may  be  thereby  sustained 
they  and  they  alone  are  liable  (o). 

The  same  reasoning  applies  to  superior  public  oflScers  ;  they 
are  not  liable  for  the  acts  of  inferiors  in  their  departments  where 
the  duty  to  be  performed  by  the  inferior  is  imposed  by  law  and 
not  by  the  will  of  the  superior.  On  this  principle  it  has  been 
held  that  "Superior  public  officers,  such  as  the  Postmaster- 
General,  the  Lords  Commissioners  of  the  Treasury,  the  Com- 
missioners of  Customs  and  Excise,  the  Auditors  of  the  Exchequer, 
and  the  like,  are  not  responsible  for  the  negligence  or  misconduct 
of  inferior  officers  in  their  several  departments,  though  the  superior 
officers  appoint  them  and  have  the  power  of  dismissing  them  "  {p). 
The  Telegraph  Acts  placing  the  Postmaster-General  in  the 
position  of  a  telegraph  company  have  not  extended  his  liability 
in  this  respect  (g).  The  Keeper  of  the  Great  Seal,  and  other 
persons  holding  high  situations  in  the  State,  have  authority  to 
appoint  to  many  offices,  and  also  to  remove  the  persons  so 
appointed  at  their  pleasure.  But  they  are  not  on  that  account 
subject  to  make  compensation  for  injury  occasioned  by  the 
neglect  or  misconduct  of  the  persons  so  appointed.  The  mere 
selection  of  the  officers  does  not  create  a  liability  (r). 

The  Crown. — No  proceeding  for  a  tort,  whether  by  petition  of 
right  or  otherwise,  lies  against  the  Sovereign  either  for  his  own 

(m)  NicoU  V.  Qlennie,  1  M.  &  S.  588 ;  754 ;  ToUn  v.  Reg.,  16  0.  B.  N.  S.  310 

Bird  V.  Brown,  i  Exoh.  786  at  p.  799 ;  at  p.  351 ;  33  L.  J.  C.  P.  199. 

19  L.  J.  Ex.  154.  (g)  Bainbridge  v.  Postmaster-General, 

(n)  Tobin  Y.  Beg.,  16  C.  B.  N.  S.  310 ;  [1906]  1  K.  B.  178  ;  75  L.  J.  K.  B.  366. 

33  L.  J.  C.  P.  199.  (r)  Canterbury  (Viscount)  v.  Ait.-Oen., 

(o)  Canterbury  (Viscount)  v.  All.-Gen.,  1  Phil.  306  at  p.  324;  12  L.  J.  Ch.  281 ; 

1  Phil.  306  at  p.  324 ;  12  L.  J.  Ch.  281 .  BaUigh  v.  Goschen,  [1898]  1  Ch.  73  ;  67 

(p)  Whitfield  V.  Le  Despencer,  2  Cowp.  L.  J.  Cb.  59. 
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acts  or  those  of  his  servants  (s).  The  King  himself  can  do  no 
wrong ;  and  the  liability  of  a  principal  for  the  acts  of  his  agent 
furnishes  no  analogy  to  the  case  of  the  Crown  and  its  public 
servants,  because  its  public  servants  are  not  appointed  or  con- 
trolled by  its  will,  but  by  the  will  of  another  public  officer  (t). 
Petition  of  right  is  the  only  remedy  the  subject  has  against  the 
Sovereign.  This  remedy  lies  "when  the  King  seizeth  his  land  or 
taketh  away  his  goods  from  him,  having  no  title  by  order  of  his 
laws  to  do  so,  in  which  case  the  subject  for  his  remedy  is  driven 
to  sue  unto  bis  Sovereign  Lord  by  way  of  petition  only,  for  other 
remedy  hath  he  not "  (w).  It  lies  also  to  obtain  performance  of 
a  contract  made  with  the  Crown  {x).  But  it  does  not  lie  to 
recover  unliquidated  damages  for  a  tort,  be  it  trespass  (y),  or 
negligence  {z),  or  for  the  infringement  of  a  patent  (a),  or  any 
other  tort  (b). 

But  an  action  lies  against  a  servant  of  the  Crown  for  wrong 
done  even  at  the  command  of  the  Crown.  "  If  the  King  command 
me  to  arrest  a  man  and  I  do  arrest,  he  shall  have  his  action  of 
false  imprisonment  against  me,  albeit  he  was  in  the  King's 
presence  "  (e).  "  If  the  King  command  an  unlawful  act  to  be 
done,  the  offence  of  the  instrument  is  not  thereby  indemnified ; 
for  though  the  King  is  not  under  the  coercive  power  of  the  law, 
yet  in  many  cases  his  commands  are  under  the  directive  power  of 
the  law,  which  consequently  makes  the  act  itself  invalid,  if  un- 
lawful, and  so  renders  the  instrument  of  the  execution  thereof 
obnoxious  to  the  punishment  of  the  law  "  {d).  But  this  does  not 
apply  to  a  foreigner  seeking  redress  against  a  servant  of  the 
British  Crown.  In  such  a  case  if  the  act  of  the  defendant  was 
done  under  authority  of  the  Crown,  or  if  his  act,  though  origin- 
ally without  authority,  has  been  subsequently  ratified  by  the 
Grovernment  of  this  country,  he  is  not  liable  at  the  suit  of  the 
foreigner  (e),  because  the  private  right  of  the  foreigner  would 
then  be  merged  in  the  international  question  which  would  arise 
between  this  Government  and  that  of  the  foreigner  (/).  An  action 
against  an  officer  of  State  must  be  brought  against  him  personally 
and  not  in  his  official  capacity,  for  the  public  revenue  cannot  be 

(s)  Canterbury  (_Viscoun{)v.  Att.-Oen.,  (z)  Canterhury  {Viscount)  y.  Att.-Gen,, 

1  Phil.  306  ;  12  L.  J.  Ch.  281 ;  ToUn  v.  1  Phil.  306 ;  12  L.  J.  Oh.  281. 

Meg.,  16  C.  B.  N.  S.  310;  33  L.  J.  0.  P.  (a)  Featlier  v.  Beg.,  6  B.  &  S.  257; 

199.  35  L.  J.  Q.  B.  200. 

(0  Tolin  V.  Beg.,  16  C.  B.  N.  S.  310 ;  (6)  The  procedure  by  way  of  petition 

33  L.  J.  0.  P.  199.  of  right  is  now  governed  by  the  Petitions 

(m)  Canterbury  ( Viscount)  v.  Att.-Gen.,  of  Eight  Act,  1860  (23  &  24  Vict.  o.  34). 

1  Phil.  306 ;  12  L.  J.  Ob.  281.  (c)  Oo.  2  Inst.  186. 

(a)  Feather  v.  Beg.,  6  B.  &  S.  257 ;  35  (,d)  Hale,  P.  0.  43 ;  Bogers  v.  Eajendro 

L.  J.  Q.  B.  200 ;  Thomas  v.  Beg.,  L.  B.  Dutt,  13  Moo.  P.  C.  208,  236. 

10  Q.  B.  31 ;  44  L.  J.  Q.  B.  9.  (e)  Buron  v.  Denman,  2  Exch.  167. 

(«)  ToUn  V.  Beg.,  16  0.  B.  N.  S.  310 :  (/)  Feather  v.  Beg.,  6  B.  &  S.  257  at 

33  L.  J.  0.  P.  199.  p.  296 ;  35  L.  J.  Q.  B.  200. 
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made  to  satisfy  a  private  tort  {g).  If  he  personally  commits  a 
wrongful  act,  or  if  it  is  done  by  his  express  mandate  or,  having 
been  done  on  his  behalf,  is  subsequently  ratified  by  him,  he  is 
liable,  notwithstanding  he  fills  a  public  capacity ;  but  without 
express  mandate  or  subsequent  ratification  the  fact  that  he  fills  a 
public  capacity  prima  facie  exempts  him  from  liability  for  the 
acts  of  his  subordinate  officers  (h\ 

It  follows  from  what  has  been  said  that  a  servant  of  the  Grown 
is  personally  liable  for  torts  committed  without  authority.  Where 
the  commander  of  one  of  the  Queen's  ships,  employed  in  the  sup- 
pression of  the  slave  trade  seized  a  schooner  of  the  suppliant  on 
suspicion  of  being  concerned  in  it,  and,  it  being  inconvenient  to 
take  her  into  port  for  judicial  condemnation,  burned  her,  it  was 
held  that  no  action  lay  against  the  Queen,  but  that  an  action  lay 
against  the  commander,  because,  assuming  he  had  the  authority 
of  the  Crown  to  burn  a  vessel  of  a  slave  trader,  the  suppliant  not 
being  in  fact  a  slave  trader,  and  the  ship  not  being  engaged  in 
the  slave  trade,  he  had  acted  without  any  authority  {i). 

Corporations. — A  Corporation  cannot  of  itself  do  any  act  wrong- 
ful or  otherwise.  It  cannot  even  affix  its  common  seal,  the  only 
authentic  evidence  of  what  it  has  done  or  agreed  to  do  {k),  to  a 
deed  without  the  instrumentality  and  agency  of  others  (T).  It 
can  only  act  through  its  agents.  But  whenever  it  can  competently 
do,  in  this  sense,  or  order  the  doing  of,  any  act  on  its  behalf, 
which  under  its  common  seal  it  may  do,  it  is  liable  for  the  con- 
sequences of  that  act  if  it  be  of  a  tortious  nature  and  to  the 
prejudice  of  others  (m).  And,  generally,  an  action  of  tort  will 
lie  against  a  corporation  where  the  act  complained  of  is  an  act 
done  within  the  scope  and  purpose  of  its  incorporation  {n). 

The  first  question  therefore  is.  What  acts  are  within  the  scope 
and  purpose  of  the  incorporation  ?  This  depends  upon  its  charter 
or  statute  of  incorporation,  or,  in  the  case  of  a  company  registered 
under  the  Companies  Act,  its  memorandum  of  association  as  con- 
trolled, in  the  latter  case,  by  the  Companies  Acts,  and  in  all 
cases,  in  matters  not  otherwise  provided  for,  by  the  common  law. 
Thus,  where  an  action  was  brought  against  the  London  General 
Omnibus  Company  for  interfering  with  the  rights  of  the  plaintiff 
by  driving  their  omnibuses  in  such  a  manner  as  to  molest  him  in 
the  use  of  the  highway,  it  was  held  that,  as  the  company  were 

(a)  Palmer  v.  Sutohinson,  6  App.  Cas.  (Z)  Tarlioroiigh   v.  Bank  of  England, 

619 ;  50  L.  J.  P.  C.  62.  16  East,  6. 

(/i)  Baleigli  v.  Gosohen  (1898),  1  Oh.  (m)  Tarborough  y.  Bank  of  England, 

73;  '67  L.  J.  Oh.  59.  supra. 

(i)  Tdbin  v.  B^.,  16  0.  B.  N.  S.  310 ;  (n)  Green  v.  London  General  Omnibus 

33  L.  J.  0.  P.  199.  Co.,  7  0.  B.  N.  S.  290 ;  29  L.  J.  0.  P. 

(/c)  Ludlow  Corporation  v.  Charlton,  13;  Eastern  Counties  By.  v.  Broom,  6 

6  M.  &  W.  815 ;  10  L.  J.  Ex.  75.  Exch.  311 ;  20  L.  J,  Ex.  196. 
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incorporated  for  the  purpose  of  driving  omnibuses,  and  the  whole  of 
the  wrongful  acts  charged  were  connected  with  the  driving  of 
their  vehicles  along  the  public  highway,  they  were,  therefore, 
within   the  purpose  of  their  incorporation,  and   an   action   for 
damages  was  maintainable  in  respect  of  them.     "We  think  it 
extremely  important,"  observes  Erie,  J.,  "  that  these  companies 
should  be  held  responsible  where  they  admit  they  have  intention- 
ally done  a  wrongful  act,  and  that  those  whom  they  have  injured 
should  not  be  driven  to  seek  a  doubtful  remedy  against  their 
officers  and  servants  who  may  be  wholly  unable  to  answer  the 
compensation  which  the  jury  may  award  to  the  injured  party  "  (o). 
In  the  assertion  of  its  rights  a   corporation  may  render  itself 
liable  for  trespass  to  the  person  (p),  trespass  to  land  (g),  nuis- 
ance (>•),  trespass  to  goods  (s),  trover  and  conversion  {t),  libel  (m), 
fraud  (x),  and  for  malicious  prosecution  (y).    It  may  also  become 
liable  in  damages  for  the  careless  construction  and  management 
of    dangerous    premises    and    machinery   (z),  or  for  negligent 
driving  (a).    But  the  punishment  of  crimes,  even  when  com- 
mitted against  the  property  of  a  corporation,  is  not  within  the 
scope   of  its  incorporation  (b).     The  powers   of   protecting  its 
property  and  rights  may  of  course  be  defined  by  its  charter  or 
statute  of  incorporation  (c). 

As  to  the  authority  of  the  officer,  servant,  or  other  agent  of  a 
corporation,  the  general  rule  is  that  the  authority  has  to  be  con- 
ferred under  the  seal  of  the  corporation  (d).  That  general  rule, 
however,  has  from  the  earliest  time  been  subject  to  exceptions  in 
cases  of  convenience  amounting  almost  to  necessity.  Hence  the 
retainer  by  parol  of  an  inferior  servant,  the  doing  of  acts  fre- 
quently recurring  are  established  exceptions  (e) ;  and  contracts 

(o)  Oreen  v.  London  General  Omnibus  (y)  Gornford  v.  Carlton  Bank  (1899), 

Co.,  7  0.  B.  N.  S.  290 ;  29  L.  J.  0.  P.  13.  1  Q.  B.  392 ;  68  L.  J.  Q.  B.  196,  affirmed 

(p)  Eastern  Counties  By.  v.  Broom,  6  on  other  grounds  |  (1900),  1  Q.  B.  22 ; 

Exoh.  314;  20  L.  J.  Ex.  196  ;  6off  v.  68  L.  J.  Q.  B.  1020 ;  Abrath  v.  North 

Oreat  Northern  By.,  3  E.  &  E.  672  ;  30  Eastern  By.,  11  App.  Oas.  247;  55  L.  J. 

L.  J.  Q.  B.  148.  Q.  B.  457. 

(a)  Maund  v.  Monmouth  Canal,  4  M.  (z)  Cowley  v.  Sunderland  Corporation, 

&  G.  452  ;  11  L.  J.  0.  P.  317 ;  Eoitern  6  H.  &  N.  565 ;  30  L.  J.  Ex.  127. 

Comities  By.  v.  Broom,  supra.  (a)  Limpus  v.  London  General  Omni- 

(r)  Glossop    V.    Heston    &    Isleworth  6ttS  Co.,  1  H.  &  0.  526;  32  L.  J.  Ex.  34. 

Local  Board,  12  Ch.  D.  102 ;  49  L.  J.  (6)  Edwards     v.     London   &  North 

Oh.  89.  Western  By.,  L.  E.  5  C.  P.  445 ;  39  L.  J. 

(s)  Maund  v.  Monmouth  Canal,  4  M.  0.  P.  241 ;  Allen  v.  South  Western  By., 

&  G.  452;  11  L.  J.  C.  P.  317;  Eastern  L.  B.  6  Q.  B.  65  ;  40  L.  J.  Q.  B.  55. 

Counties  Bu.  v.  Broom,  6  Exch.  314 ;  20  (c)  Poulton  v.  London  &  South  Western 

L.  J.  Ex.  196.  By.,  L.  E.  2  Q.  B.  534 ;  36  L.  J.  Q.  B.  294. 

(4")  Giles  V    Taff  Vale  By.,  2  E.  &  B.  (d)  Austin  v.  Bethnall  Green  (Guard- 

822 ;  23  L.  J.  Q.  B.  43.  ians),  L.  E.  9  0.  P.  91 ;  43  L.  J.  0.  P.  44. 

M  Whitfield  v.   South  Eastern  Ry.y  (e)  Church  v.  Imperial  Gas  Co.,  6  Ad. 

E.  B.  &  E.  115;  27  L.  J.  Q.  B.  229;  &  E.  846;  7  L.  J.  Q.  B.  118;  Ludlow 

Citizens  Life  Assur.  Co.  v.  Brown  {l^di^).  Corporation  v.  Charlton,  6  M.  &  W.  815 ; 

A.  0.  423 ;  73  L.  J.  P.  0.  102.  10  L.  J.  Ex.  75 ;  Diggle  v.  London  & 

(x)  Barwich  v.   English  Joint  Sloek  Blackmail  By.,  5  Exoh.  442 ;  19  L.  J. 

Bank,  L.  B.  2  Ex.  259 ;  36  L.  J.  Ex.  147.  Ex.  308. 
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necessary  and  incidental  to  the  purposes  for  which  the  corporation 
was  formed  may  be  made  without  seal  (/). 

Where  a  railway  company  are  carrying  on  business,  there  are 
certain  things  which  are  necessary  to  be  done  for  the  carrying  on  of 
the  business  and  the  protection  of  the  company,  and  there  are  things 
which,  if  done  at  all,  must  be  done  at  once ;  and,  therefore,  the  com- 
pany must  have  some  person  on  the  spot  to  do  these  things, 
and  clothed  with  authority  to  decide,  as  the  exigency  arises,  what 
shall  be  done.  If  such  person,  intending  to  exercise  his  autho- 
rity, makes  a  mistake,  and  does  an  act  which  cannot  be  justified, 
the  company  are  responsible,  because  he  was  their  agent  {g). 
Where  there  is  a  necessity  to  have  a  person  on  the  spot  to  act  on 
an  emergency,  and  to  determine  whether  certain  things  shall  or 
shall  not  be  done,  the  fact  that  there  is  a  person  on  the  spot  who 
is  acting  as  if  he  had  express  authority  is  prima  facie  evidence 
that  he  had  authority ;  and  the  presumption  that  he  had  autho- 
rity must  be  rebutted  by  the  company  (h).  Where  a  railway 
passenger  was  taken  into  custody  by  a  railway  servant  by  com- 
mand of  a  superintendent  for  travelling  on  the  railway  without 
having  paid  his  fare,  with  intent  to  avoid  payment  thereof  {i), 
and  the  charge  fell  to  the  ground,  and  an  action  was  brought 
against  the  company  for  an  unlawful  imprisonment,  it  was  held 
that  they  were  liable  in  damages ;  for  it  must  be  presumed  that 
a  superintendent  of  traffic  or  of  police,  and  all  officers  in  authority, 
upon  the  line,  or  at  the  station,  had  power  on  behalf  of  the  com- 
pany to  determine  whether  the  servant  of  the  company  should,  or 
should  not,  arrest  persons  for  criminal  frauds  upon  the  company  (7c). 
But  it  is  otherwise,  if  the  corporation  cannot  legally  authorize 
the  act  to  be  done.  Where,  therefore,  a  station-master  arrested 
a  person  travelling  by  a  railway  in  charge  of  a  horse  for  not 
paying  for  the  carriage  of  the  horse  on  demand,  and  there  was  no 
power  in  the  railway  company  by  law  to  arrest  a  person  for  such 
non-payment,  it  was  held  that  no  authority  could  be  implied  to 
the  station-master,  and  that  the  railway  company  were  not 
responsible  (Z).  A  gas  company  may  give  a  warrant  to  distrain 
without  deed,  and  thus  render  itself  responsible  for  any  wrongful 
distress;  and  the  jury  may  infer,  in  the  matter  of  a  wrongful 

(/)  CUrhe  v.  Guchfield  Union,  21  L.  J.  C.  P.  148 ;  42  L.  J;  0.  P.  78. 
Q.  B.  349.     See  Lawford  v.  Sillericay  {h)  Goff  v.   G.  N.  Eaily.,  3  E.  &  E. 

Mural  District  Council  (1903),  1  K.  B.  672 ;  30  h.  J.  Q.  B.  148. 
772  ;  72  L.  J.  K.  B.  554 ;  Addison  on  (i)  See  8  Viet.  o.  20,  ss.  103, 104.     See 

Contracts  (10th  ed.),  pp.  348  et  seq.  post,  p.  180. 

(g')  Giles  v.  Toff  Vale  Railway,  2  E.  (Ic)  Goff  v.  G.  N.  Baily.,  supra,  quali- 

&  B.  822 ;  23  L.  J.  Q.  B.  43  ;  Goff  v.  fying  and  explaining  Boe  v.  Birlcenhead 

G.  N.  Railway,  3  E.  &  B.  672;  30  L.  J.  <fe  Lancashire  Uaily.,  7  Exoh.  36;  21  L. 

Q.  B.  148 ;  Moore  v.  Metropolitan  Rail-  J.  Ex.  9. 

way,  L.  E.  8  Q.  B.  36 ;  42  L.  J.  Q.  B.  (?)  Foulton  v.  L.  &  S.  W.  Raily.,  L.  B. 

23  ;  Bayley  v.  Manejiester,  Sheffield  and  2  Q.  B.  534 ;  36  L.  J.  Q.  B.  294. 
Lincolnshire  Rail.,  L.  E.  7  0.  P.  415 ;  8 
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distress  or  seizure  of  goods,  that  the  actual  wrong-doer  was  the 
agent  of  the  corporation,  from  the  fact  of  their  having  received 
the  proceeds  of  the  seizure  (m). 

Assuming  agency  to  be  established,  a  corporation,  like  any 
other  principal,  is  liable  for  the  acts  of  the  agent  within  the 
scope  of  the  agency  (n).  There  is  an  implied  authority  in  a 
servant  to  do  all  those  things  that  are  necessary  for  the  pro- 
tection of  the  property  entrusted  to  him,  or  for  fulfilling  a 
duty  which  he  has  to  perform ;  but  there  is  no  authority  in  a 
servant  having  the  custody  of  property  to  take  such  steps  as  he 
thinks  fit  to  punish  a  person  who  he  supposes  has  done  some- 
thing with  referdnce  to  the  property  which  he  has  not  done.  Thus, 
if  a  foreman  porter  in  temporary  charge  of  a  station,  or  a  ticket 
clerk,  arrests  a  servant  of  the  company,  or  a  stranger,  on  a  charge 
of  stealing  the  company's  goods,  or  robbing  the  till,  the  arrest  not 
being  for  the  purpose  of  protecting  the  company's  property  by 
preventing  a  felony  or  for  recovering  it  back,  but  only  for  the 
purpose  of  punishing  the  offender  for  what  has  already  been  done, 
as  they  have  no  implied  authority  so  to  arrest,  the  company  are  not 
responsible  for  it  (o).  So,  where  one  of  the  defendants'  servants, 
a  constable,  after  the  conclusion  of  a  scuffle  in  a  station-yard, 
wrongfully  gave  the  plaintiff  into  custody,  and  all  that  the  con- 
stable was  authorized  by  the  regulations  of  the  company  to  do,  was 
to  interfere  in  any  fight  or  affray  occurring  at  any  of  the  stations, 
for  the  purpose  of  stopping  it,  it  was  held  that  the  company  were 
not  responsible  (p).  On  the  other  hand,  where  the  plaintiff,  who 
refused  to  show  his  ticket,  was  removed  from  the  station  with 
unnecessary  violence  by  order  of  the  inspector,  the  company  were 
held  responsible  (q).  An  imprisonment  of  a  person  liable  to  a 
railway  company  for  not  having  paid  his  fare  is  an  act  for  the 
benefit  of  the  company,  which  may  be  ratified  by  the  company  (r). 
An  action  of  libel  may  be  maintained  against  a  corporation  for 
the  publication  of  libellous  intelligence  through  the  medium  of 
their  servants,  acting  in  the  course  of  their  ordinary  employment 
in  the  management  of  an  electric  telegraph  (t).  But  the  prosecu- 
tion of  offenders  is  not  within  the  ordinary  routine  of  banking, 
and,  therefore,  not  within  the  ordinary  scope  of  a  bank  manager's 

(m)  Smith  v.   Birmingham   Gas   Co.,  B.  238. 

1    Ad     &    B.    526 ;    3    L.    J.    K.    B.  (p)  Walker  v.  8.  R  Rally.,  L.  E.  5  0. 

165.  P.  640  ;  39  L.  J.  0.  P.  346. 

(n)  See  Scott  v.  Manchester  Corpora-  (g)  Walker  v.  S.  E.  Batty.,  supra, 

tion,  2  H.   &  N.   204 ;   26  L.   J.   Ex.  (r)  Eastern  Counties  Baily.  v.  Broom, 

406  6  Excli.  314,  327;  20  L.   J.   Ex.  196; 

(o)  Edwards  v.   L.  &  N.    W.  Baily.  Goffy.  G.  N.  Baily.,  3  E  &  E.  672;  30 

L.  E.  5  0.  P.  445;  39  L.  J.  C.  P.  241 ;  L.  J.  Q.  B.  148. 

Allen  V.  L.  &  S.  W.  Baily.,  L.  E.  6  Q.  B.  («)    Whitfield  v.  S.  E.  Baily.,  E.  B.  & 

65-    40  L.  J.  Q.  B.  55;   Abrahams  v.  E.  115;  27  L.  J.  Q.  B.  229. 
DMhin  (1891),  1  Q.  B.  516 ;  60  L.  J.  Q. 
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authority  (w).    And,  in  the  case  of  corporations  called  into  exist- 
Dnce  for  trading  purposes,  and  carrying  on  trade  through  the 
medium  of  their  servants  and  agents,  the  corporation  may  be  made 
'•esponsible  for  a  conversion  of  property  by  such  servants  and 
agents  acting  in  the  ordinary  course  of  their  employment  in  the 
business  of  the  corporation  {y).    If  the  wrongful  act  was  not  done 
by  the  servant  or  agent  of  the  corporation  in  the  exercise  of  his 
ordinary  employment,  or  in  the  discharge  of  his  ordinary  duties 
as  a  servant  of  the  corporation,  it  must  be  shown  that  the  corpora- 
tion has  ratified  and  adopted  the  act.     Where  the  plaintiff  set 
forth  that  he  was  entitled  to  certain  "  ear-marked  shares  "  in 
a  railway  company,  that  these  shares  had  been  wrongfully  de- 
clared forfeited,  that   the  forfeiture  had  been  confirmed  at  a 
general  meeting  of  the  shareholders  of  the  company,  and  the 
shares  directed  to  be  sold,  it  was  held  that  there  was  a  good 
cause  of  action  against  the  company.     So,  where  the  directors 
had  been  guilty  of  a  wrongful  act  of  omission  in  not  registering 
the   plaintiff's  name  in  their  books,  whereby  the  plaintiff  was 
deprived  of  the  ordinary  privileges  of  a  shareholder,  and  of  any 
profits  that  might  have  arisen  upon  the  shares,  it  was  held  that 
the    company   were    responsible    for    the   wrongful   act   of  the 
directors  {z).    But,  where  the  directors  have  acted  beyond  the 
scope  of  their  authority,  they  and  not  the  company  are  respon- 
sible for  their  acts  (a). 

A  corporation,  by  accepting  a  grant  of  land  from  the  Crown 
upon  certain  conditions  as  to  the  repair  of  sea-walls  and  defences, 
may  render  itself  liable  to  an  action  of  tort  at  the  suit  of 
any  party  sustaining  any  private  damage  from  the  non-repair 
of  such  sea-walls,  &c.  (b).  But  where  a  statute  has  vested  in 
a. corporation  the  liability  of  the  surveyor  of  highways  under  the 
General  Highway  Act,  1835,  the  surveyor  being  exempt  from 
liability  for  non-feasance,  the  corporation  is  equally  exempt  (e). 

It  has  been  held  that  no  action  lies  against  the  individual 
corporators  for  a  wrongful  act  done  by  a  corporation  in  its  cor- 
porate capacity  unless  the  act  be  maliciously  done  by  the  indi- 
viduals charged  and  the  corporate  name  is  used  as  a  mere  cloak 
for  the  malicious  act,  or  unless  the  act  is  ultra  vires  so  that  it 
cannot  be  the  act  of  the  corporation  at  all  {d).  Where  a  corporate 
body  is  guilty  of  an  act  of  misfeasance  or  non-feasance,  an  action 

(«)  Bank    of   New  South    Wales    V.  (6)  Lyme  Regit  (Mayor)  v.  Henley,  1 

Owston,  4  App.  Oas.  270  ;  48  L.  J.  P.  0.  Bing.  N.  C.  222, 237, 240 ;  2  01.  &  F.  331. 

25.  (c)  Cowley  v.  Newmarlcet  Local  Board 

(y)  Giles  v.  Taff  Vale  Baily.,  2  E.  &  B.  (1892),  A.  C.  343  ;  62  L.  J.  Q.  B.  65. 

822,  831 ;  23  L.  J.  Q.  B.  43.  (d)  Mill  V.  Hawlcer,  L.  E.  9  Ex.  309; 

(z)  Oatchpole  v.  Ambergate,  &c.,  Eaily.  43  L.  J.  Ex.   129.     But  see  S.   0.  on 

Cj.,  1  B.  &  B.  Ill ;  22  L.  J.  Q.  B.  35.  appeal,  L.  R.  10  Ex.  92 ;  44  L.  J.  Ex. 

(o)  Davidsm  v.  TuUoch,  3  Maoq.  783.  49. 
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may  be  brought  against  the  individual  members  who  procured 
the  act  to  be  done.  Thus  where  a  mandamus  had  gone  to  a 
corporation,  and  a  false  return  had  been  made,  it  was  held  that 
an  action  lay  against  an  individual  member  who  had  procured 
the  false  return  (e). 

Foreign  corporations. — A  foreign  corporation,  if  it  carries  on 
business  here,  may  be  sued  on  a  cause  of  action  arising  in  this 
country,  although  it  is  not  incorporated  according  to  English 
law(/). 

Infants. — A  plea  of  infancy  constitutes  no  defence  to  an  action 
of  tort.  Thus  an  infant  is  responsible  for  an  assault  or  false 
imprisonment,  for  libel  and  slander,  for  seduction,  and  for  trespass ; 
and  an  infant  in  the  actual  occupation  of  land  is  responsible  for 
nuisances  and  injuries  to  his  neighbour,  arising  from  the  negligent 
use  of  the  property.  A  man  who  has  made  a  contract  with  an 
infant  cannot  convert  anything  that  arises  out  of  that  contract  into 
a  tort,  and  seek  to  enforce  the  contract  through  the  medium  of  an 
action  of  tort.  Therefore,  where  a  lad  hired  a  mare,  and  injured 
it  by  immoderate  riding,  it  was  held  that  a  plea  of  infancy  was  an 
answer  to  the  action,  the  action  being  founded  on  contract  (g). 
But  where  a  horse  is  hired  for  one  purpose  and  is  used  for  another, 
or  is  let  out  to  be  used  by  one  person,  and  he  allows  it  to  be  used 
by  another,  there  is  a  tort  independent  of  contract.  And,  there- 
fore, where  an  infant  hired  a  horse  on  the  terms  that  it  was  to  be 
ridden  on  the  road  and  not  over  fences  in  the  fields,  and  the  infant 
having  got  possession  of  the  horse  lent  it  to  a  friend,  who  took 
it  off  the  high  road,  and  in  endeavouring  to  jump  the  animal 
over  a  hedge  transfixed  it  on  a  stake  and  killed  it,  it  was  held 
that  the  infant  was  responsible  in  damages  for  the  value  of  the 
horse  (h). 

An  infant  is  not  liable  for  the  conversion  of  goods,  if  the  cause 
of  action  is  grounded  on  matter  of  contract  with  the  infant  (i). 
But,  if  an  infant  gets  goods  into  his  hands  by  fraud  or  under 
colour  of  a  pretended  contract,  and  then  refuses  to  deliver  up  the 
goods  on  the  demand  of  the  party  who  has  been  defrauded  of  the 
possession  of  them,  he  cannot,  if  the  goods  were  in  his  hands  or 
under  his  control  at  the  time  they  were  demanded  back,  set  up  his 

(e)  Lord  Holt,  Bex  v.  Mipon  {Mayors,  Maritime  de  France,  54   L.   J.   Q.   B. 

1  Lord  Kaym.  563.  527 ;  The  Princess  Clementine  (1897),  P. 

(/)  Newby  v.  Von  Oppen,  L.  E.  7  Q.  18 ;  GG  L.  J.  P.  23 ;  Haggin  v.  Gomptoir 

B.  293 ;  41  L.  J.  Q.  B.  148.    Service  of  d'Mscompte  de  Paris,  2S  Q.  B.  D.  519  ; 

the  writ  upon  the  head  officer  of  the  58  L.  J.  Q.  B.  508 ;   Dunlop  Pneumatic 

English  branch  is  sufficient.    Ibid.    As  Tyre  Co.  v.  Actien-Gesellsdhaft,  &c.,  Co. 

to  the  practice  see  further,  K.  S.  C.  1883,  (1902),  1  K.  B.  342 ;  71  L.  J.  K.  B.  284. 

Order  IX.  r.  8,  Order  XL  r.  6  ;  also  La  (g)  Jennings  v.  Rundall,  8  T.  E.  335. 

Bourqoqne  (1899),  P.  1 ;  68  L.  J.  P.  9 ;  Qi)  Burnard  v.  Haggis,  14  C.  B.  N.  S. 

affirmed  in  H.  L.  (1899)  A.  0.  431 ;  68  45;  32  L.  J.  0.  P.  189. 

L.  J.  P.  104;  Nutter  &  Co.  y.  Messageries  (J)  Manby  v.  Scott,  1  Sid.  129. 
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minority  as  a  defence  to  an  action  grounded  on  such  demand  and 
refusal  (k). 

Where  an  action  for  money  had  and  received  was  brought 
against  an  infant  to  recover  money  which  the  infant  had  em- 
bezzled, Lord  Kenyon  said  that  infancy  was  no  defence  to  the 
action ;  that  infants  were  liable  to  actions  ex  delicto,  though  not 
ex  contractu ;  and  though  the  action,  was  in  form  an  action  of 
the  latter  description,  yet  it  was  ex  delicto  in  point  of  substance  ; 
that  if  an  action  of  trover  had  been  brought  for  any  part  of  tlie 
property  embezzled,  or  an  action  grounded  on  the  fraud,  infancy 
would  have  been  no  defence  ;  and  that,  as  the  object  of  the  action 
was  precisely  the  same,  his  opinion  was  that  the  same  rule  of  law 
should  apply  (l).  It  would  seem  that  an  infant  cannot  be  made  a 
bankrupt,  but  there  is  some  doubt  upon  the  point  (m). 

Married  women. — At  common  law  a  married  woman,  if  sued  for 
a  tort  committed  by  her  before  marriage,  was  entitled  to  have 
her  husband  joined  as  a  defendant  (n).  If  her  liability  was 
established,  the  plaintiff  got  judgment  against  both  husband  and 
wife  (o).  But  the  husband  could  not  be  sued  alone  (p),  and  upon 
his  wife's  death,  if  judgment  had  not  then  been  recovered,  he 
became  free  from  all  liability  (q).  After  the  husband's  death,  if 
judgment  had  not  then  been  recovered,  the  widow  became  again 
subject  to  her  previous  liabilities  as  a  feme  sole,  which  had  been 
suspended,  but  not  extinguished,  by  the  coverture  (r).  By  the 
Married  Women's  Property  Act,  1882  (s),  s.  13,  a  woman  after 
marriage  continues  liable  in  respect  and  to  the  extent  of  her 
separate  property  for  all  wrongs  committed  by  her  before  mar- 
riage, and  she  may  be  sued  for  damages  in  respect  of  such  wrong, 
and  all  sums  recovered  against  her  are  to  be  paid  out  of  her 
separate  property ;  as  between  her  and  her  husband  her  separate 
estate  is  primarily  liable  for  such  wrongs.  By  s.  14,  a  husband  is 
liable  for  wrongs  committed  by  his  wife  before  marriage  to  the 
extent  of  property  acquired  by  him  through  his  wife.  By  s.  15, 
a  husband  and  wife  may  be  jointly  sued ;  if  the  husband  is  not 
liable  in  respect  of  any  property  acquired  from  his  wife,  he  is 

(7c)  Mills  V.  Graham,  1  B.  &  P.,  N.  E.  notes  to  Wilbraham  v.  Snow. 

140, 145  ;  Clarhe  v.  Cobley,  2  Cox,  173.  (o)  LarMn  v.  Marshall,  4  ExoL.  804 ; 

(I)  Bristow  V.  Eastman,  1  Esp.  172.  19  L.  J.  Ex.  161 ;   Ferguson  v.  Glay- 

Im)  Jones,  Ex  parte,  18  Ch.  D.  109 ;  50  worth,  6  Q.  B.  269 ;  13  L.  J.  Q.  B.  329. 

L.   J.  Ch.   673;   where  it    is    doubted  (^)  Mitchinson  v.   Seweon,  7  T.  K. 

whether  he  could  not  be  made  a  bank-  848  ;  Oarrard  v.  Quihelei,  11  0.  B.  N.  S. 

rupt  where  he  has  expressly  represented  616,  62,') ;  13  C.  B.  N.  S.  832  ;  31  L.  J. 

himself  as  of  full  age.    Reg.  v.  Wilson,  5  C.  P.  131,  270.     The  liability  for  ante- 

Q.  B.  D.  28,  where  the  debts  were  not  nuptial  debts  and  torts  was  the  same, 

for  necessaries.      See    Soltykoff,  In   re  (5)  Com.  Dig.  Babon  and  Feme,  255. 

(1891),  1  Q.  B.  413 ;  60L.  J.  Q.  B.  339;  (r)  Woodman  v.  Chapman,  I  Campb. 

and  Addison  on  Contracts  (10th  ed.),  pp.  189  ;  Gaml  v.  Powell,  17  C.  B.  N.  S. 

S74,  375.  743 ;  34  L.  J.  C.  P.  168. 

(n)  BuUen  &  Leake,  Prec.  3rd  ed.,  (s)  45  &  46  Vict.  c.  75. 
pp.  296,  297,  339;   2  Wms.  Saund.  47, 
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entitled  to  judgment;  if  he  is  liable  in  respect  of  any  such 
property,  the  judgment  to  the  extent  of  the  husband's  liability 
is  to  be  a  joint  judgment  against  the  husband  personally  and 
against  the  wife  as  to  her  separate  estate,  and  as  to  the  residue  of 
the  damages,  if  any,  the  judgment  is  to  be  a  separate  judgment 
against  the  wife  as  to  her  separate  property  only  (t). 

With  regard  to  torts  committed  by  the  wife  after  marriage, 
the  husband  was  at  common  law  (and  as  to  his  position  since  the 
Married  Women's  Property  Act,  1882,  see  infra)  answerable  for 
all  the  wife's  torts  and  trespasses  during  coverture  ;  but  the  action 
must  have  been  against  them  both  jointly  ;  for,  if  she  alone  were 
sued,  it  might  be  a  means  of  making  the  husband  liable  without 
giving  him  an  opportunity  to  defend  himself  (m). 

The  husband  must  have  been  sued  jointly  with  the  wife  for  an 
assault  or  libel  committed  by  the  wife,  or  for  the  destruction  or 
conversion  of  property  by  the  wife,  or  for  any  act  of  trespass  com- 
mitted by  her  during  the  coverture  (x).  He  continued  answerable 
in  damages  to  all  persons  who  had  been  injured  by  the  wrongful 
act  of  the  wife  so  long  as  the  relation  of  husband  and  wife  con- 
tinued, though  they  were  living  apart  («/),  unless  they  were 
separated  under  a  decree  of  judicial  separation,  20  &  21  Vict.  c. 
85,  s.  26,  or  the  wife  had  obtained  a  protecting  order  under  sect. 
21,  in  which  case  the  husband  was  not  liable  for  the  wife's  tortious 
acts  (s).  If  the  marriage  was  dissolved,  the  husband  could  not  be 
sued  jointly  with  the  wife  for  a  tort  committed  during  the 
coverture  (a). 

The  husband's  liability  was  thus  limited  only  in  cases  of  torts 
committed  by  the  wife  without  any  participation  or  authority  of 
the  husband.  If  he  authorized  or  participated  in  the  tort,  he  was 
of  course  personally  liable.  Moreover,  his  liability  extended  only 
to  causes  of  action  in  tort  which  cannot  also  be  stated  as  breaches 
of  implied  contract.  Therefore  where  a  married  woman  signed 
and  delivered  a  distress-warrant  to  a  bailiff,  and  directed  him  to 
distrain  the  goods  of  a  tenant,  under  the  impression  that  she  had  a 
right  to  distrain  when  she  had  no  such  right,  and  the  bailiff,  having 
been  sued  and  compelled  to  pay  damages  for  the  illegal  distress, 
brought  an  action  of  tort  for  deceit  against  the  wife  and  her 
husband,  it  was  held  that  the  action  was  not  maintainable,  as  it  was 
not  founded  upon  any  false  and  fraudulent  assertion  of  the  wife 
that  she  had  a  right  to  distrain,  and  there  could  be  no  retainer  of 

(0  See  Beelc  t.  Fierce,  23  Q.  B.  D.  165. 

316  ;  58  L.  J.  Q.  B.  516 ;  Scott  v.  Morley,  («/)  Read  v.  Briscoe,  5  C.  &  P.  484. 

20  Q.  B.  D.  120 ;  57  L.  J.  Q.  B.  43.  (z)  Bamsden  v.  Srearley,   L.   R.   10 

(u)  Bao.  Abr.  Baron  and  Feme,  L.  Q.  B.  147 ;  44  L.  J.  Q.  B.  46. 

(a;)  Catterall  v.  Kenyan,  3  Q.  B.  310 ;  (a)  Oapel  v.  Powell,  17  C.  B.  N.  S. 

11  L.  J.  K.  B.  260;  Keyworth  v.  Bill,  743;  3i  L.  J.  0.  P.  J6§, 
3  B.  &  Aid.  685 ;  Draper  v.  PuVtet,  Yejv. 
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the  plaintiff  to  distrain  given  by  the  wife,  nor  any  contract  by  her 
to  indemnify  him  (b).  And  even  where  the  wife  had  been  guilty 
of  a  false  and  fraudulent  misrepresentation,  if  the  fraud  was 
directly  connected  with  a  contract  made  between  the  wife  and  the 
party  imposed  upon,  and  was  the  means  of  effecting  the  contract 
and  part  and  parcel  of  the  same  transaction,  the  wife  was  not 
formerly  responsible,  and  the  husband  could  not,  and  cannot  now, 
be  sued  (e). 

By  the  Married  Women's  Property  Act,  1882  (d),  a  married 
woman  is  capable  of  being  sued  in  tort  in  all  respects  as  if  she 
were  a  feme  sole,  and  her  husband  need  not  be  joined  with  her  as 
defendant,  or  be  made  a  party  to  any  action  or  legal  proceeding 
taken  against  her,  and  any  damages  or  costs  recovered  against  her 
in  any  such  action  or  proceeding  shall  be  payable  out  of  her 
separate  property.  But  this  section  has  been  held  not  to  relieve 
the  husband  from  his  liability  to  be  sued  in  respect  of  his  wife's 
torts  committed  after  marriage  (e). 

A  married  woman  carrying  on  a  trade  separately  from  her 
husband  is  subject  to  the  bankruptcy  laws  just  as  if  she  were  a 
feme  sole  (/),  even  in  cases  where  she  has  ceased  to  carry  on 
business  at  the  date  of  the  bankruptcy  (g). 

After  the  death  of  the  wife,  or  the  dissolution  of  the  marriage, 
the  husband  is  discharged  from  all  responsibility  for  her  tortious 
acts,  unless  he  himself  participated  therein,  or  authorized  them,  in 
which  case  he  will  be  responsible,  like  any  other  principal  who  has 
committed  a  tortious  act  through  the  medium  of  an  agent.  After 
the  death  of  the  husband,  the  wife  may  be  sued  alone  for  all 
tortious  acts  in  which  she  has  participated,  whether  she  was  a  sole 
actor  in  them,  or  whether  they  were  committed  by  her  under  the 
influence  of  her  husband  (h) ;  and  the  same  rule  of  law  prevailed 
where  the  husband  had  abjured  the  realm,  or  had  been  transported, 
and  was  thereby  civiliter  mortuus  (i). 

Husband  and  wife  being  in  the  eye  of  the  law  one  person, 
neither  could  at  common  law  sue  the  other  for  a  wrong  committed 
during  the  marriage,  even  though  the  action  was  brought  after  a 

(6)  Bawlings  Y.  Bell,  1  C.  B.  951 ;  14  177  ;  55  L.  J.  Q.  B.  375 ;  Earl  v.  Kings- 

L.  J.  0.  P.  265.  cote  (1900),  2  Ch.  585  ;  69  L.  J.  Ch.  725 ; 

(c)  Liverpool  Adelphi  Loan  Assoeia-  Beaumont  v.  Kaye  (1904),  1  K.  B,  292 ; 
tion  V.  Fairhurst,  9  Exoh.  422  ;  23  L.  J.  73  L.  J.  E.  B.  213. 

Ex.  163;  Wright  v.  Leonard,  11  C.  B.  (/)  45  &  46  Vict.  o.  75,  s.  1  (5); 

N.  S.  258 ;  30  L.  J.  0.  P.  365 ;  Earl  v.  Armstrong,  In  re,  21  Q.  B.  D.  264 ;  57 

Eivgscote  (1900),  2  Ch.  585;  69  L.  J.  L.  J.  Q.  B.  553. 

Ch.  725.  (9)  Worthy,  In  re  (1901),  1  K.  B.  309 ; 

(d)  45  &  46  Vict.  u.  75,  s.  1  (2).  The  70  L.  J.  K.  B.  93 ;  Dagnall,  In  re  (1896), 
seotion  is  apparently  retrospective ;  see  2  Q.  B.  407 ;  65  L.  J.  Q.  B.  666. 
Weldon  v.  Wimlow,  13  Q.  B.  D.  784 ;  (A)  Vine  v.  Saunders,  4  Bing.  N.  C. 
53  L.  J.  Q.  B.  528 ;  and  Weldon  v.  De  96,  102 ;  7  L.  J.  C.  P.  30  ;  Wright  v. 
Bathe,  14  Q.  B.  D.  339  ;  54  L.  J.  Q.  B.  Leonard,  10  C.  B.  N.  S.  258  at  p.  266 ; 
113,  ante,  p.  tl.  30  L.  J.  C.  P.  365. 

(e)  Serolca  v.  Katteriburg,  17  Q.  B.  D.  (»)  Bac,  Abr.  Baron  and  Feme,  M. 
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decree  of  divorce  (Jo).  And  this  is  still  the  case  except  in  the 
case  of  torts  committed  by  a  husband  in  respect  of  his  wife's 
separate  property.  But  by  sect.  12  of  the  Act  of  1882,  it  is  provided 
that  every  woman,  whether  married  before  or  after  the  Act,  shall 
have  in  her  own  name  against  all  persons,  including  her  husband, 
the  same  civil  remedies  for  the  protection  and  security  of  her  own 
separate  property  as  if  such  property  belonged  to  her  as  a  ferns 
sole,  but  except  as  aforesaid  no  husband  or  wife  shall  be  entitled 
to  sue  the  other  for  a  tort.  An  action  of  detinue  is  a  remedy  for 
the  protection  and  security  of  separate  property  within  the  mean- 
ing of  this  section  (l).  The  effect  of  this  section  appears  to  be  to 
enable  a  wife  to  sue  her  husband  for  torts  affecting  her  separate 
property  (m)  even  while  they  are  living  together,  but  it  is  doubt- 
I'ul  whether  he  has  any  similar  rights  against  her  (n). 

Lunatics  (o). — At  law  a  lunatic  is  in  general  liable  for  a  tort. 
An  action  of  trespass  may  be  brought  against  a  lunatic  notwith- 
standing he  is  incapable  of  design ;  for  wherever  one  person 
receives  an  injury  from  the  voluntary  act  of  another  this  is  a 
trespass,  although  there  were  no  design  to  injure  (p).  If  a  lunatic 
hurt  a  man  he  shall  be  liable  in  trespass  (q). 

So  a  lunatic  innkeeper  was  held  not  to  be  excused  from  his 
responsibility  to  take  care  of  his  guest's  goods  (r).  It  was  said  in 
the  course  of  the  argument  in  one  case  (s),  that  a  lunatic  is 
liable  to  an  action  for  false  representation,  to  which  Kelly,  C.B., 
added  "and  also  for  a  libel;"  but  no  authority  was  cited  for 
either  proposition.  Lord  Esher,  M.R.,  in  a  later  case  added  that 
the  lunatic's  liability  "depends"  upon  whether  he  is  sane  enough 
to  know  what  he  is  doing"  (t).  In  the  American  Courts  it  has 
been  held  that  lunatics  are  liable  for  torts  in  general  (u),  but  not 
for  those  torts  where  intention  is  a  necessary  element  of  the  tort 
(such  as  defamation  or  malicious  prosecution)  (x),  and  it  has  been 
stated  that  where  vindictive  damages  might  be  given  against  a 

(h)  Phillips  V.  Barnet,   1   Q.  B.  D.  (p)  Bac.  Abr.  Tbespass,  G.  1. 

436  ;  45  L.  J.  Q.  B.  277.  (q)  Weaver  v.  Ward,  Hob.  134. 

(«3  Larner  v.  Lamer,  [1905]  2  K.  B.  (r)  Cross  v.  Andrews,  Oro.  Eliz.  622. 

539 ;  74  L.  J.  K.  B.  797.  («)  Mordaunt  v.  Mordaunt,  L.  E.  2  P. 

(to)  See  Weldon  v.  De  Bathe,  14  Q.  B.  &  D.  109,  at  p.  142 ;  39  L.  J.  P.  &  M. 

D.  339 ;   54  L.  J.  Q.  B.  113 ;   Beg.  v.  57. 

London  (Lord  Mayor),  16  Q.  B.  D.  772;  (0  Emmens  v.  Pottle,  15   Q.  B.   D. 

55  L.  J.  M.  C.  118.  354,  at  p.  356 ;  55  L.  J.  Q.  B.  51 . 

(m)  See  per  Wills,  J.,  5ufe- V.  JBuWer,  («)  Morain  v.  Devlin,  132  Mass.  87, 

14Q.  B.  D.831;  £1.  C,  16  Q.  B.D.  374;  where  a  lunatic   was   held  liable  for 

55  L.  J.  Q.  B.  55.  defective  condition  of  his  real  estate, 

(o)  The  rules  under  the  Judicature  and  the  American  oases  cited  infra. 

Acts  relating  to  the  mode  of  service  of  (a;)  Bryani\.Jachson,Q'B\mxph.  199; 

writ,  mode  of  suing,  service  of  judgment,  Yeates  v.  Reed,  4  Blackf.  463.   In  Dichen- 

&o.,  are  Ord.  IX.  r.  5 ;  Ord.  XVI.  rr.  17,  son  v.  Barber,  9  Mass.  225,  the  Court 

21,   44 ;     where  the  lunatic  does  not  would  give  no  opinion,  but  said  if  the 

appear  to  the  writ,  Ord.  XIII.  r.  1 ;  derangement  was  great  there  would  be 

admissions    on   pleadings,  Ord.  XIX.  no  damage,  but  if  slight  there  might  be, 

r.  13 ;  being  party  to  special  case,  Ord.  and  the  jury  must  judge. 
XXXIV.  r.  4. 
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sane  person,  the  measure  of  damages  against  a  lunatic  would  be 
merely  the  injury  suffered  by  the  plaintiff  («/). 

Public  officers. — In  a  subsequent  part  of  this  work  {z),  the 
duties  of  public  officers,  and  the  mode  of  compelling  the  perform- 
ance of  their  duties  by  mandamus,  are  fully  explained.  In  the 
same  chapter,  also,  will  be  found  stated  the  law  as  it  affects 
magistrates  acting  without  jurisdiction. 

By  11  &  12  Vict.  c.  44,  s.  3,  where  a  discretionary  power  is 
given  to  magistrates  no  action  can  be  brought  against  them  by 
reason  of  the  manner  in  which  they  have  exercised  such  discretion  ; 
but  they  must  have  jurisdiction  and  be  acting  judicially  (a) ;  and 
if  the  party  is  shown  to  have  been  guilty  of  the  offence  charged  he 
can  only  recover  nominal  damages  (b).  Where  the  magistrate's 
jurisdiction  depends  upon  the  finding  of  a  fact  he  is  the  tribunal 
to  determine  the  fact,  and  his  finding  is  conclusive,  provided  he 
bond  fide  applies  his  miud.to  the  question  and  there  be  any  evidence 
in  support  of  his  decision  (c). 

"Where  there  is  neither  judicial  power  nor  discretion,  but  the 
law  orders  a  person  to  do  a  thing,  he  is  liable  in  damages  if  he 
neglects  to  perform  his  duty  (d),  and  so  is  a  ministerial  officer  who 
neglects  his  duty  (e).  On  the  other  hand,  he  is  liable  even  where 
he  is  acting  according  to  the  directions  of  the  Court,  if  the 
Court  is  absolutely  without  jurisdiction  (/),  unless  he  be  under 
a  statutory  duty  to  carry  out  those  directions,  even  though  made 
without  jurisdiction  (g). 

The  duties  and  consequent  liabilities  of  a  high  sheriff  and  his 
officers  are  also  treated  of  at  length  in  Chapter  XII. ;  it  may  be 
sufficient  here  to  mention  that  the  high  sheriff  is  responsible  for 
the  acts  of  the  under-sheriff  done  in  obedience  to  or  under  colour 
of  the  writ  of  execution  (h) ;  and  so  of  a  bailiff  acting  in  execu- 
tion of  a  warrant  issued  to  him  (i). 

(y)  Kroiti  V.  Schoonmaker,  3  Barbour,  (e)  Brasyer  v.  Maclean,  L.  R.  6  P.  0. 

647;  Tford  v.Oonaiser,  4  Baxter  (Tenn.)  398;  44  L.  J.  P.  C.   79;   Douglass  v. 

64.     See  note  to  Borradaile  v.  Hunter,  Yallop,  2  Burr.  722 ;  Robinson  v.  Gell, 

5  M.  &  G.  670.  12  0.  B.  191 ;  21  L.  J.  0.  P.  155. 

(z)  Ch.  XII.,  post,  p.  904.  (/)  Andrews  v.  Marrii,  1  Q.  B.  3 ;  10 

(a)  Fedley  v.  Davis,  10  0.  B.  N.  S.  L.  J.  Q.  B.  225 ;  Watson  v.  Bodell,  14 

492;    30  L.  J.  C.  P.  374;  Newbould  v.  M.  &  W.  57;  14  L.  J.  Ex.  281. 

CoJtoan,6Exch.l89;  20  L.  J.  M.  0. 149  ;  (</)  Dews  v.  Eiley,  11  0.  B.  434;  20 

post,  p.  949.  L.  J.  0.  P.  264. 

(6)  n  &  12  Viot.  0.  44, 8.  13  ;  repealed  (li)  Crowder  v.  Long,  8  B.  &  0.  598  ; 

aatocost9by56&57Vict.  0.  61,  s.  2(d).  7  L.   J.   (0.  S.)  K.   B.   86;   Smith   v. 

(c)  Brittain  v.  Kinnaird,  1  Br.  &  B.  Fritchard,  8  0.  B.  565 ;  19  L.  J.  C.  P. 
432  ;  Cam  v.  Mountain,  1  M.  &  G.  257;  53 ;  Woods  v.  Finnis,  7  Exch.  363  ;  21 
9  L.  J.  M.  0.  90 ;  Beg.  v.  Bolton,  1  Q.  L.  J.  Ex.  138. 

B.   66 ;  10   L.  J.  M.  C.  49 ;    Allen  v.  (i)  Smart  v.  Sutton,  8  Ad.  &  E.  568, 

Sharp,  2  Exch.  352 ;  17  L.  J.  Ex.  209  ;  note ;   3  L.   J.   K.  B.  52 ;  Aldtrson  v. 

post,  pp.  923,  941.  Davenport,  13  M.  &  W.  42 ;  13  L.  J.  Ex. 

(d)  Ferguson  v.  Kinnoul  (Earl),  9  01.  352.  As  to  special  bailiff,  see  Ford  v . 
&2F.?251 ;  Pedley  v.  Davis,  10  0.  B.  N.  Leche,  6  Ad.  (Jfc  E.  699 ;  6  L.  J,  K,  B, 
a.  492';  30  L.  J.  C.  P.  374.  150. 
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The  duties  and  responsibilities  of  officers  of  the  county  courts 
are  set  forth  in  Chapter  XII. 

Constables  and  their  assistants  are  exempted  from  liability 
to  actions  for  acts  done  by  them  in  obedience  to  warrants  of 
justices  (k),  but  they  must  not  abuse  their  authority  (Z). 

Gaolers  are  responsible  in  damages  if  the  warrant  under  which 
the  prisoner  is  brought  to  them  is  void,  or  if  the  wrong  man  has 
been  brought  to  the  prison  (m). 

Governors  of  colonies  are  answerable  for  abuse  of  their  autho- 
rity (n),  and  they  are  responsible  for  acts  which  are  beyond  the 
authority  confided  in  them,  although  they  assume  to  do  them  in 
their  character  as  governor  (o). 

Military  and  naval  officers  are  responsible  for  acts  done  in 
obedience  to  commands  which  are  illegal  (p),  but  not  for  acts 
which  are  done  by  authority,  whether  precedent  or  by  way  of 
ratification  (q).  A  court  of  law  will  not  take  cognizance  of 
disputes  about  military  discipline  between  military  men  (r). 

Bevenue  officers  may  justify  the  detention  of  goods  for  a 
reasonable  time  for  examination  (s). 

A  captain  of  a  man-of-war  on  board  ship  is  not  responsible  for 
the  negligent  acts  of  his  subordinate  officers  (t) ;  for  they  are  not 
his  servants,  but  he  and  they  are  servants  of  the  Crown.  On  the 
same  principle  the  Postmaster-General  is  only  liable  for  his  own 
personal  negligence  or  misconduct  (m). 

Public  commissioners,  boards  of  health,  &c.,  are  not  liable  for 
torts  so  long  as  they  are  acting  within  their  statutory  powers  and 
bond  fide  (x),  but  they  must  not  be  negligent  («/). 

Bioters.—By  the  Eiot  (Damages)  Act,  1886  (z),  s.  2— "(1) 
where  a  house,  shop,  or  building  in  any  police  district  has  been 

(k)  24  Geo.  2,  o.  44,  s.  6 ;  and  see  56  549.    See  post,  p.  999. 

&  57  Vict.  0.  61 ;  see  also  post,  pp.  952,  (s)  JacdbsoJm  v.  Blalie,  6  M.  &  G.  919  ; 

992.  13  L.  J.  0.  P.  89 ;  39  &  40  Viot.  c.  36 ; 

(f)   Wright  v.  Court,  4  B.  &  0.  596 ;  4  and  pout,  p.  999. 

L.  J.  (O.  S.)  K.  B.  17;  Oriffen  T.  Cole-  («)  Nicholsons.  Mounsey,  15  East,  384. 

man,  4  H.  &  N.  265 ;  28  L.  J.,  Ex.  134 ;  The  Trinity  House  are  not  servants  of 

Ci-ozier  v.  Cundey,  6  B.  &  0.  232.  the  Crown.    Gilbert  v.  Trinity  Home,  17 

(to)  Aarm,  v.  Alexander,  3  Camp.  35 ;  Q.  B.  D.  795 ;  56  L.  J.  Q.  B.  85. 

Griffin  v.  Coleman,  4  H.  &  N.  265 ;  28  («)  Lane  v.  Cotton,  1  Ld.  Kaym.  646  ; 

L.  J.  Ex.  134.     See  also  'post,  pp.  950,  1  Salk.  17 ;   Whitfield  v.  Le  Despencer, 

996.  Cowper,  754.     See  per  Blackburn,  J., 

(m)  Mostyn  v.  Fabrigas,   Cowp.  161 ;  Mersey  Books  v.   Gibhs,  L.  R.  1  H.  L. 

Sutherland  v.  Murray,  cited  in  Johnstone  93  at  p.  Ill ;   35  L.  J.  Ex.  225 ;  ante, 

V.  Sutton,  1  T.  E.  493,  at  p.  538  ;  Bill  v.  p.  140,  and  post,  p.  1001. 

Biaae,  3   Moo.  P.  C.     465.      See  post,  (a;)  Suiton  v.    ClarTce,   6  Taunt.   29; 

p  998  Herring  v.  Met.  Board,  19  0.  B.,  N.  S. 

(o)  Musgrave  v.  Pulido,  5  App.  Cas.  510 ;  34  L.  J.  M.  C.  224. 

102  •  49  L  J  P  0  20.  iy)  Whitehouse  T.  Felloioes,  10  C.  B., 

(p)  Buron'y.  Denman,  2  Exch.  167;  N.  S.  765;  30  L.  J.  C.  P.  305;  Leader 

Warden  v.  Bailey,  4  Taunt.  67.  v.  Moxon,  2  W.  Bl.  924 ;  Mersey  Docks 

(a)  Buron  v  Denman,  2  Exch.  167 ;  v.  Qihl»,  supra ;  Foreman  v.  Canterbury 

Bradley  v.  AHhur,  4  B.  &  C.  292.  (Mayor),  L.  K.  6  Q.  B.  214 ;  40  L.  J. 

(r)  Davohins  v.  Uolceby  (Lord),  4  F.  &  Q.  B.  138.   See  ante,  p.  39  ;  posf,  pp.  506, 

P.  806;  L.  R.  7  H.  L.  744 ;  45  L.  J.  Q.  1001. 

B,  8;  Johnstone  y.  Sutfan,  1  T.  B.  548,  (2)  49  &  50  Vict.  0.  38,  s.  2, 
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injured  or  destroyed,  or  the  property  thereiu  has  been  injured, 
stolen,  or  destroyed  by  any  persons  riotously  and  tumultuously 
assembled  together,  such  compensation  as  hereinafter  mentioned 
shall  be  paid  out  of  the  police  rate  of  such  district  to  any  person 
who  has  sustained  loss  by  such  injury,  stealing,  or  destruction ; 
but  in  fixing  the  amount  of  such  compensation  regard  shall  be 
had  to  the  conduct  of  the  said  person,  whether  as  respects  the 
precautions  taken  by  him  or  as  respects  his  being  a  party  or 
accessory  to  such  riotous  or  tumultuous  assembly,  or  as  regards 
any  provocation  offered  to  the  persons  assembled,  or  otherwise- 
(2)  Where  any  person  having  sustained  such  loss  as  aforesaid  has 
received,  by  way  of  insurance  or  otherwise,  any  sum  to  recoup 
him,  in  whole  or  in  part,  for  such  loss,  the  compensation  other- 
wise payable  to  him  under  this  Act  shall,  if  exceeding  such  sum, 
be  reduced  by  the  amount  thereof,  and  in  any  other  case  shall 
not  be  paid  to  him,  and  the  payer  of  such  sum  shall  be  entitled 
to  compensation  under  this  Act,  ia  respect  of  the  sum  so  paid,  in 
like  manner  as  if  he  had  sustained  the  said  loss,  and  any  policy 
of  insurance  given  by  such  payer  shall  continue  in  force  as  if  he 
had  made  no  such  payment,  and  where  such  person  was  recouped 
as  aforesaid  otherwise  than  by  payment  of  a  sum,  this  enactment 
shall  apply  as  if  the  value  of  such  recoupment  were  a  sum  paid." 
Claims  for  compensation  are  to  be  made  to  the  police  autho- 
rities of  the  district  in  which  the  injury,  &c.,  took  place,  and 
they  are  to  inquire  into  the  truth  thereof,  and,  if  satisfied,  fix 
such  compensation  as  appears  to  them  just  (a).  A  Secretary  of 
State  may  make  regulations  as  to  making  claims  for  compensa- 
tion (6).  Where  a  claimant  is  aggrieved  by  the  refusal  or  failure 
of  the  police  authority  to  fix  compensation,  or  by  the  aniount  of 
compensation  fixed,  he  may  bring  an  action  against  the  police 
authority,  but  if,  in  such  action,  he  fails  to  recover  any  com- 
pensation or  an  amount  exceeding  that  fixed  by  the  police  autho- 
rity, he  will  have  to  pay  the  costs  as  between  solicitor  and  client  (e). 
If  the  amount  claimed  does  not  exceed  1 OOZ.,  the  action  must  be 
brought  in  the  county  court  {d).  Sect.  5  provides  for  payment 
of  the  compensation  recovered  out  of  the  police  rate.  Sect.  6 
extends  the  Act  to  damage  to  wrecks  and  machinery,  &c.,  and 
sect.  7  to  churches  and  public  institutions,  &c.  In  an  action 
against  the  hundred,  under  the  repealed  statute  7  &  8  G-eo.  4, 
c.  31,  to  recover  compensation  for  the  felonious  demolition  of  a 
house,  building,  or  erection,  the  same  strictness  of  proof  was 
required  as  on  the  trial  of  an  indictment  for  the  felony  (e),  and 

(a)  49  &  .10  Vict.  c.  38,  s.  3  (1).  (d)  16.,  s.  4  f2). 

(6)  16.,  s.  3(2).  See  Statutory  Eulea  fe)  Barwell  v.  Wintereloke,  34   Q.  B. 

and  Orders,  1894,  No.  636,  p.  396.  704, 708 ;  19  L.  J.  Q.  B.  206. 
(c)  15,  8.4(1). 
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the  plaintiff  had  to  prove  that  there  had  been  either  an  actual 
demolition  or  destruction,  or  a  commencement  of  demolition  or 
destruction  with  intent  to  demolish  or  destroy.  Breaking  the 
windows  of  a  house  and  damaging  the  walls  by  throwing  stones, 
where  there  was  no  intent  to  proceed  further,  were  held  before 
the  Act  not  sufficient  to  give  a  title  to  compensation  (/). 

Crowds — Liability  of  person  collecting. — It  is  an  old  principle 
of  law,  that,  if  a  person  collects  together  a  crowd  of  people  to  the 
annoyance  of  his  neighbours,  that  is  a  nuisance  for  which  he  is 
answerable.  Therefore,  where  the  defendant  was  in  the  habit  of 
inviting  persons  into  his  own  grounds  to  shoot  pigeons,  and  the 
effect  of  that  was  that  idle  persons  collected  near  the  spot,  trod 
down  the  grass  of  the  neighbouring  meadows,  destroyed  the 
fences,  and  created  alarm  and  disturbance  amongst  the  women 
and  children  in  the  adjoining  thoroughfares,  it  was  held  that  the 
defendant  was  guilty  of  a  nuisance  {g).  So,  where  the  defendant 
descended  in  a  balloon  into  the  plaintiff's  garden,  and  a  number 
of  persons  rushed  into  the  garden  to  render  help  and  gratify 
their  curiosity,  and  destroyed  the  plaintiff's  hedges  and  crops,  it 
was  held  that  the  defendant,  who  had  set  the  balloon  in  motion 
and  caused  the  mischief,  was  responsible  for  the  injury  Qi),  But 
the  keeping  of  a  large  school  is  not,  at  all  events  necessarily,  a 
nuisance  («'). 

Torts  committed  in  foreign  countries. — The  courts  of  this 
country  have  no  jurisdiction  to  try  actions  for  trespass  to  land  in 
a  foreign  country  (h)  ;  but  actions  may  be  maintained  in  this 
country  for  wrongs  of  a  purely  personal  nature  committed  in  a 
foreign  country,  if  all  that  is  sought  is  reparation  in  damages,  or 
satisfaction  to  be  made  by  process  against  the  person  of  the 
wrong-doer  or  against  his  effects  within  the  jurisdiction  of  the 
Court  Q).  Thus,  when  Captain  Gambler  pulled  down  some  sutlers' 
houses  in  Nova  Scotia,  who  supplied  spirits  to  his  sailors,  and 
afterwards  inadvertently  brought  one  of  the  sutlers  home  in  his 
own  ship,  and  the  sutler,  as  soon  as  he  landed,  brought  an  action 
against  the  captain,  it  was  held  that  the  action  was  maintain- 
able (m).     So  it  was  held  that  an  action  for  false  imprisonment 

(■/■)  Drdlce  v.  Footitt,  7  Q.  B.  D.  201 ;  58  L.  J.  Ch.  83;    Wanton  v.  Coppard 

50  L.  J.  M.  0.  141 ;  but  see  now  49  &  (1899),  1  Oh.  92  ;  68  L.  J.  Ch.  8. 

50  Vict;  o.  38,  s.  2  (1).  W  British  South  African  Go.  v.  Com- 

(g)  Bex  V.   Moore,  3  B.  &  Ad.  184 ;  panhia  de  Mogambique  (1893),  A.  0.  602 ; 

Walker  v.  Brewster,  L.  E.   5  Eq.  25;  63  L.  J.  Q.  B.  70. 

37  L    J.  Ch.  33 ;  Bellamy  y.  Wells,  60  (I)  Scott  v.  Lord  Seymour,  1  H.  &  C. 

L  J  Ch  156 ;  Barber  v.  Penley  (1893),  219  ;  31  L.  J.  Ex.  457 ;  Dobree  v.  Napier, 

2  bh  447 ;  62  L.  J.  Ch.  623.  2  Bing.  N.  0.  781 ;   5  L.  J.  C.  P.  273 ; 

(h)  Ouille  V.  Swan,  19  Johns.  (TJ.  S.  Brunswich  (Duke)  v.  Hanover  {King),  6 

jjWgi  Beav.  1;  13  L.  J.  Ch.  107;  Phillips  y. 

(i)  Barriion  v.  Good,  L.  E.  11    Eq.  Eyre,  L.  R.  6  Q.  B.  1 ;  40  L.  J.  Q.  B.  28. 

338 ;  40  L.  J.  Ch.  294.     See,  hon  over,  (m)  Per   Lcl.    Mansfield,  Mostyn    v. 

Tod  Heady  v.  Benham,  40  Ch.  D.  80;  Fabrigas,  Cowp.  161,  at  p.  180. 
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lay  ia  England  by  a  native  Minorquin  against  a  Governor  of 
Minorca  for  such  injury  committed  by  him  in  Minorca  (n). 

No  action  can  be  maintained  in  the  courts  of  this  country  on 
account  of  an  injury,  either  to  the  person  or  to  personal  property, 
committed  within  the  jurisdiction  of  a  foreign  country,  unless  the 
act  is  wrongful  by  the  law  of  this  country  and  unjustifiable  by  the 
law  of  the  country  where  it  is  committed.     In  the  case  of  Tlie 
Halley  (o),  there  was  a  collision  with  a  ship  in  foreign  waters.   By 
the  law  of  the  foreign  country  the  ship  was  liable,  and  the  owners 
were  liable  as  the  owners  of  the  ship ;  but  by  the  law  of  England 
the  ship  and  owners  would  not  be  liable,  because  there  was  a  pilot 
on  board,  who  was  taken  compulsorily  on  board,  and  who  was 
navigating  the  ship,  and  the  negligent  act  was  his  act.     Under 
these  circumstances  it  was  held  that,  notwithstanding  the  ship 
and  the  owners  were  liable,  according  to  the  law  of  the  country 
where  the  act  was  committed,  yet,  inasmuch  as  they  were  not 
liable  by  the  law  of  England;  no  action  could  be  maintained 
against  them.     So,  where  an  action  was  brought  for  a  wrong  to 
the  person  committed  in  a  foreign  country,  it  was  decided  that, 
as  the  liability  of  the  defendant  had  been  taken  away  by  the 
law  of  the  country  where  the  act   was   committed,   no   action 
could  be  brought  in  this  country  (p) ;  and  where  British  goods 
on  board  a  British  ship  were  seized  by  an  officer  of  the  British 
Navy  within  the  territorial  waters  of  Muscat  under  the  authority 
of   the    law  as    proclaimed  by  the  Sultan,  the  sovereign  ruler 
of  that   State,   it  was  held  that,  as  the  seizure  was  justifiable 
in  Muscat  where  it  was  effected,  it  was  not  actionable  in  this 
country  {q).   It  is  not  necessary  that  the  act  complained  of  should 
be  actionable  in  the  foreign  country  to  render  it  actionable  in 
this  country.     Thus  it  is  no  answer  to  an  action  for  an  assault 
committed  abroad,  that,  by  the  law  of  the  foreign  country,  no 
action  for  private  damages  for  such  a  tort  can  be  maintained  until 
after  the  defendant  has  been  convicted  in  a  public  prosecution  for 
the  offence,  and  that  the  prosecution  is  still  pending  ;  for  that  is 
only  a  matter  of  procedure  which   must   be   governed  by  the 
lex  fori  (r). 

Ambassadors. — Foreign  sovereigns  and  their  accredited  ambas- 
sadors resident  in  this  country  are  not  amenable  to  the  jurisdiction 
of  our  civil  tribunals.  They  cannot  be  lawfully  served  with 
process  in  any  civil  proceeding ;  nor  can  their  goods  be  taken  in 

(n)  Moslyn.  v.  Fabrigai,  Cowp.   161 ;  (q)  Garr  v.  Fraeis  Times  &  Co.  (1902), 

Bafael  v.   VereUt,  2  W.  Bl.  983,  10.55.  A.  0.  176;  71  L.  J.  K.  B.  361.    See  also 

The  law  is  the  same  in  America,  Smith  The  M.  Moxham,  1  P.  D.  107;  46  L.  J. 

V.  Bull,  17  Wendell,  323.  Adm.  17. 

(o)  L.  K.  2  P.  C.  193  ;  37  L.  J.  Adm.  1.  (r)  Scott  v.  Seymour  (Lord),  1  H.  $;  C, 

(p)  Phillips  V.  Myre,  L.  B.  6  Q.  B-  1 ;  219 ;  31  L,  J.  Ex,  ^57, 
40  L.  J.  Q.  B.  28, 
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execution  (s).  This  immunity  extends  not  merely  to  the  time 
during  which  the  ambassador  is  accredited  to  the  sovereign,  but 
to  such  a  reasonable  period  beyond  that  time  as  is  necessary  for 
him  to  wind  up  his  official  business.  Consequently  the  statute  of 
limitations  does  not  run  in  his  favour  during  that  period  (t).  A 
foreign  sovereign  (u),  and  presumably  his  ambassador  also,  may 
waive  the  immunity  and  submit  to  the  jurisdiction.  The  same 
rule  applies  to  British  subjects  accredited  to  this  country  by  a 
foreign  government  as  members  of  its  embassy  (x).  But  proceed- 
ings in  rem  may  be  instituted  against  a  foreign  sovereign  or  an 
ambassador,  if  the  res  is  not  connected  with  the  jus  coronas  of  the 
sovereign  or  the  discharge  of  the  functions  of  the  ambassador  (y). 

(s)  Magdalena  Steam  Navigation  Co.  Q.  B.  352 ;  63  L.  J.  Q.  B.  621. 

V.  Martin,  2  E.  &  B.  94;  28  L.  J.  Q.  B.  («)  MigUll  v.  Johore  (Sultan)  (1894), 

310.     See  7  Ann.  o.  12.     Sections  1  &  2,  1  Q.  B.  149 ;  63  L.  J.  Q.  B.  593. 

applying  to  the  Russian  Ambassador,  are  (a)  Macartney  v.   Oarhutt,  24  Q.  B. 

repealed  by  Statute  Law  Eevision  Act,  D.  368. 

1867.  (y)  The  Charhieh,  L.  R.  4  A.  &  E.  59; 

(«)  Musurus  Bey  v.  Gadban,  [1894]  2  42  L.  J.  Adm.  17. 
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CHAPTER  V. 

INJURIES   TO   THE    PERSON. 

Bights  of  personal  security  and  liberty  consist  in  the  right 
which  every  one  has  to  the  enjoyment  of  life,  limbs,  and  bodily 
health,  and  to  move  his  body  from  place  to  place  at  his  pleasure, 
so  far  as  he  can  do  so  consistently  with  his  -legal  obligations. 
The  ordinary  modes  by  which  rights  of  personal  security  and 
liberty  are  infringed  are  by  assault,  battery,  and  false  imprison- 
ment. 

Infringement  of  right's  of  personal  security — Assault. — Every 
laying  of  hands  on  the  person  of  another,  and  every  blow  or  push, 
constitute  an  assault,  in  respect  of  which  an  action  for  damages 
is  maintainable,  unless  the  act  can  be  justified  or  excused.  Every 
attempt,  also,  to  offer  with  force  to  do  hurt  to  another  constitutes 
an  assault,  such  as  stiiking  at  a  person  with  or  without  a  weapon  ; 
holding  up  a  fist  in  a  threatening  attitude  sufficiently  near  to  be 
able  to  strike ;  presenting  a  gun  or  pistol,  whether  loaded  or 
unloaded,  in  a  hostile  and  threatening  manner,  within  gun-shot 
or  pistol-shot  range, and  near  enough  to  create  terror  aud  alarm  (a) ; 
riding  after  a  man  with  a  whip  threatening  to  beat  him  (b) ; 
shaking  a  whip  in  a  man's  face ;  advancing  with  hand  uplifted 
in  a  threatening  manner  with  intent  to  strike,  although  the 
person  is  stopped  before  he  gets  near  enough  to  carry  the  inten- 
tion into  effect  (e) ;  and  any  gesture  or  threat  of  violence  ex- 
hibiting an  intention  to  assault,  with  the  means  of  carrying 
that  threat  into  effect  {d).  But,  as  regards  threatening  gestures, 
if  the  parties  at  the  time  the  gestures  are  used  are  so  far  distant 
from  each  other  that  immediate  contact  is  impossible,  there  is 
no  assault  (e). 

Words  accompanying  a  threatening  gesture  may  deprive  that 
gesture  of  the  character  of  an  assault.  Thus,  where  a  man  laid 
his  hand  on  his  sword  in  a  threatening  manner,  but  accompanied 

(a)  Beg.  v.  St.  George,  9  C.  &  P.  483.  (d)  Bead  v.  Colter,  13  C.  B.  850 ;  22 

(i)  Mortin  v.  Shoppee,  3  0.  &  P.  373.  L.  J.  0.  P.  201. 

(c)  Bao.  Abr.  Assault  ;   Stephens  v.  (e)  Pollock,   C.B.,  Cdbbett  v.  Grey,  4 

Myers,  4  C.  &  P.  349.  Exch.  729  at  p.  744  ;  19  L.  J.  Ex.  137. 
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the  gesture  with  the  words,  "  If  it  were  not  assize-time,  I  would 
not  take  such  language  from  you,"  it  was  held  that  the  words 
showed  that  the  party  did  not  then  intend  to  use  his  sword,  and 
that  there  was  no  assault  (/) ;  and  Lord  Abinger  is  reported  to 
have  held  that,  if  a  man  presents  an  unloaded  pistol  at  another, 
and  at  the  same  time  says  that  he  does  not  intend  to  shoot  him, 
this  is  no  assault  (g).  The  mere  touching  of  a  person,  without 
force  or  violence,  for  the  purpose  of  drawing  his  attention  to 
some  matter  or  another,  is  not  an  assault,  unless  it  is  done  in  a 
hostile  or  insulting  manner  (h)  ;  nor  is  it  an  assault  to  push 
gently  against  the  person  of  another  in  endeavouring  to  make 
a  way  through  a  crowd ;  but,  if  it  is  done  in  a  rude  and  violent 
manner,  or  there  is  any  struggling  or  pushing  calculated  to  do 
harm,  there  will  be  both  an  assault  and  a  battery  (i). 

Personal  seeurittj — Assault  and  hattert/.  A  battery,  as  distin- 
guished from  an  assault,  is  where  the  person  of  a  man  is  actually 
struck  or  touched  in  a  violent,  angry,  rude,  or  insolent  manner. 
If  a  man  strike  at  another  and  do  not  touch  him,  it  is  no  battery, 
but  it  may  be  an  assault  (k).  Any  inj  ary  whatever,  be  it  never 
so  small,  being  actually  done  to  the  person  of  a  man  in  an 
angry,  or  revengeful,  or  rude,  or  insolent  manner,  as  by  spitting 
in  his  face,  or  in  any  way  touching  him  in  anger,  or  violently 
jostling  him  out  of  the  way,  are  batteries  in  the  eye  of  the  law  (1). 
If  a  man  has  water,  stones,  or  dirt  rudely  thrown  upon  him  (m), 
or  has  his  hat  insolently  knocked  off,  or  his  hair  forcibly  cut  («), 
or  his  horse  has  been  struck  so  that  it  ran  away  and  threw  him 
to  the  ground  (o),  the  person  guilty  of  the  violence  is  liable  to 
an  action  for  an  assault  and  battery.  "  But  every  laying  on  of 
hands  is  not  a  battery.  The  party's  intention  must  be  considered  ; 
for  people  will  sometimes,  by  way  of  joke  or  in  friendship,  clap 
a  man  on  the  back ;  and  it  would  be  ridiculous  to  say  that  every 
such  case  a  man  must  justify  and  may  not  plead  not  guilty  "  (^). 
A  touch  given  by  a  constable's  staff  in  order  to  engage  the 
attention  of  a  person  is  not  a  battery  (q). 

Personal  security — Mayhem  and  wounding. — When  the  assault 
has  been  carried  to  the  extent  of  maiming  or  crippling,  or  of 
wounding,  a  person,  it  of  course  becomes  of  a  much  more  serious 
character   than  a  common  assault,  and   the   person  injured  will 

(/)  Tuberville  v.  Savage,  1  Mod.  3.  7  L.  J.  Q.  B.  228. 

(g)  Blahe  v.  Barnard,  9  C.  &  P.  62G  at  («)  Forde  v.  Sltmner,  4  C.  &  P.  239. 

p.  G28.  (o)  Dodwell  v.  Burford,  1  Mod.  24  ;  1 

(A)  Coward  v.  Baddeley,  4  H.  &  N.  Sid.  433. 
478 ;  28  L.  J.  Ex.  260.  (p)  Ld.  Hardwioke,  Williams  v.  Jonet, 

(j.)  Cole  V.  Turner,  6  Mod.  149.  Ca.  temp.  Hard.  298. 

(7s)  Com.  Dig.  Battery  (0).  (g)  Wiffin  v.  Kinoard,  2  B.  &  P.  N. 

(I)  Hawkins,  P.  0.,  vol.  i.  p.  263 ;  Beg.  E.  471.  BawUngs  v.  Till,  3  M.  &  W.  28 ; 

V.  Cotenwortli,  6  Mod.  172.  7  L.  J.  E.'c.  6 ;  Coward  v.  Badddey,  4 

(m)  TurseU  v.  Horn,  8  Ad.  &  E.  602  ;  H.  &  N  478  ;  28  L.  J.  Ex.  260. 
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recover  heavy  damages,  unless  the  maiming  or  wounding  can  ba 
justified  or  excused  in  the  manner  presently  mentioned.  The  old 
word  "  mayme,"  or  "  mayhem,"  derived  from  the  French  word 
mayhemer,  or  mehaigner,  was  used  to  signify  any  hurt  done  to  a 
man's  body,  whereby  he  was  rendered  less  able  in  fighting  either 
to  defend  himself  or  annoy  his  adversary ;  such  as  the  cutting  off, 
disabling,  or  weakening,  a  hand  or  finger,  striking  out  an  eye  or 
foretooth,  breaking  a  bone,  or  injuring  the  head,  or  wounding  a 
sinew,  &c.  (r). 

Personal  security — Assault  without  consent. — An  assault  must 
be  an  act  done  against  the  will  of  the  person  assaulted ;  and, 
therefore,  it  cannot  be  said  that  a  person  has  been  assaulted  by 
his  own  permission,  for  where  there  is  consent  there  is  no  assault. 
Thus,  if  two  persons  agree  to  play  at  cricket  together,  and  the 
one  strikes  the  other  with  the  ball  in  the  course  of  the  game, 
this  is  not  an  assault ;  for  "  it  is  a  contradiction  in  terms  to  say 
that  the  defendant  assaulted  the  plaintiff  by  his  permission  "  (s). 

Personal  security — Assault  without  design. — An  assault  may  be 
committed  without  any  intention  to  commit  an  assault ;  for,  if  the 
person  of  one  man  is  violently  struck  by  another,  this  is  an  assault; 
and  it  is  no  answer  to  say  that  it  was  done  unintentionally,  as,  for 
instance,  in  endeavouring  to  strike  some  one  else  (t).  So,  if  a  man 
drives  against  and  upsets  the  plaintiff  in  his  carriage,  and  knocks 
him  down,  or  overturns  the  chair  in  which  he  is  seated,  the  person 
thus  striking  the  plaintiff,  or  knocking  him  down,  is  guilty  of  an 
assault,  although  he  had  no  intention  to  commit  an  assault  (u). 
If  the  damage  done  is  the  immediate  result  of  force  exercised  by 
the  defendant,  in  a  place  where  the  probable  result  of  misdirected 
force  would  be  to  cause  injury  to  others,  the  defendant  will  be 
responsible  for  the  damage  done,  though  it  happen  accidentally 
or  by  misfortune,  unless  the  force  was  used  strictly  in  self-defence. 
To  escape  liability  the  defendant  must  prove  that  the  alleged 
assault  was  neither  intentional  nor  an  act  of  negligence;  if  no 
blame  or  default  is  to  be  imputed  to  him,  but  the  act  complained 
of  was  a  pure  accident,  no  action  lies  (x). 

Personal  security — Justification — Assault  and  battery  in  self- 
defence. — If  the  assault  is  in  self-defence,  and  it  can  be  shown 
that  the  plaintiff  was  the  aggressor,  and  assaulted  the  defendant 
in  the  first  instance,  the  action  will  be  answered.  It  was  then 
said  to  be,  in  the  language  of  the  old  pleadings,  "son  assault 
demesne,"  or  the  plaintiff's  own  assault.     But  the  defendant  must 

(«•)  Bao.    Abr.    Maihem.     Beames's  («)  Sapper  v.  Beeve,  7  Taunt.  698 

Glanv.  p.  350.    Bract,  lib.  3,  tr.  2.  (a)  Wakeman  v.  BoUnson,   1   Bing. 

(s)  ChriitoplierBon  v.  Bare,  11  Q.  B.  213;  1  L.  J.  (O.S.)  C.P.  70.    Stanley  v. 

473,  at  p.  477 ;  17  L.  J.  Q.  B.  109.  Powell  (1891),  1  Q.  B.  86 ;  60  L.  J.  Q.  B. 

(f)  James  y.  Campbell,  5  C.  &  P.  372.  52.     ' 
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show  an  assault  by  the  plaintiff  commensurate  with  the  assault 
charged  upon  the  defendant ;  for,  if  the  assault  proved  to  have 
been  committed  by  the  plaintiff  is  trifling,  and  altogether  dis- 
proportioned  to  the  assault  committed  by  the  defendant,  and 
forms  no  excusable  or  justifiable  cause  for  it,  the  plaintiff  will  be 
entitled  to  a  verdict  (y).  Where  the  defendant  proved  that  the 
plaintiff  got  off  his  horse,  and  held  up  his  stick,  and  offered  to 
strike  the  defendant,  and  the  latter  thereupon  gave  him  a  beating, 
it  was  held  that  a  moderate  battery  was,  by  reason  of  the  pro- 
vocation, justifiable  (2).  So,  if  one  man  strikes  another,  and  the 
person  struck,  in  the  heat  of  anger,  returns  the  blow  with  a  stick 
or  bludgeon,  the  battery  is  excusable  (a)  ;  but  he  has  no  right  to 
revenge  himself;  and  if,  when  all  the  danger  is  past,  he  strikes 
a  blow  not  necessary  for  his  defence  he  commits  an  assault  and 
battery  (b).  If  a  man  strikes  another,  who  does  not  immediately 
after  resent  it,  but  takes  his  opportunity,  and  then  some  time 
after  falls  upon  him  and  beats  him,  the  second  assault  cannot  be 
justified  (e). 

When  a  person  has  been  assaulted  in  such  a  way  as  to  endanger 
his  life,  he  is,  of  course,  justified  in  maiming  and  wounding  the 
attacking  party ;  and,  if  he  has  been  violently  assaulted,  or 
assaulted  in  such  a  way  as  to  put  him  in  bodily  fear,  the  mayhem 
or  wounding,  if  inflicted  in  self-defence,  is  held  excusable.  "  A 
man  cannot  justify  a  maim  for  every  assault,  as,  if  A  strike  B, 
B  cannot  justify  the  drawing  his  sword  and  cutting  off  his  hand ; 
but  it  must  be  such  an  assault  whereby  in  probability  the  life 
may  be  in  danger "  {d).  "  If  A  strike  B,  and  B  strikes  again, 
and  they  close  immediately,  and  in  the  scuffle  B  maims  A, 
this  mayhem  is  son  assault,"  and  therefore  excusable ;  "  but  if, 
upon  a  little  blow  given  by  A  io  B,  B  gives  him  a  blow  that 
maims  him,  that  is  not  son  assault  demesne,"  and  this  mayhem  is 
not  excusable  (e).  "  Cockcroft,  in  a  scuffle,  ran  his  finger  towards 
Smith's  eyes,  who  bit  a  joint  off  from  the  plaintiff's  finger. 
The  question  was,  whether  this  was  a  proper  defence  for  the 
defendant  to  justify  in  an  action  of  mayhem."  Holt,  C.J., 
said  that  a  man  ought  not,  in  the  case  of  a  small  assault,  to 
"  give  a  violent  or  an  unsuitable  return ;  but  in  such  a  case 
.plead  what  is  necessary  for  a  man's  defence,  and  not  who  struck 
first;  .  .  .  for  hitting  a  man  a  little  blow  with  a  little  stick  on 

(y)  Bean   v.    Taylor,  11   Exoh.    68.  412;  Oaheiv.Wood,Z'm..&y^.\50. 

Cockcroft  V.  Smith,  'I  Salk.  642 ;  11  Mod.  (6)  Coleridge,  J.,  Reg.  y.  DriscoU,  Oar. 

.43.    Littledale,  J.,  Seece  v.   Taylor,  4  &  M.  214. 

N.  &  M.  469,  at  p.  470;  4  L.  J.  K.  B.  (c)  Holt,  O.J.,  Goelccroft  v.  Smith,  11 

74.  Mod.  43;  2  Salk.  642. 

(z)  Dale  V.  Wood,  7  Moore,  33  ;  Perm  (d)  Per  Cur.,  Oooh  v.  Beal,  1  Ld.  Eaym. 

V.  Ward,  2  0.  M.  &  R.  338.  177  ;  3  Salk.  115. 

(a)  Blunt  V.  Beaumont,  2  Or.  M.  &  E.  (e)  Cockcroft  y.  Smith,  2  Salk.  642. 

A.  M 
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tbe  shoulder  is  not  a  reason  for  him  to  draw  a  sword,  and  cut 
and  hew  the  other  "  (/). 

Personal  seeuritt/ — Justification-^Assault  in  defence  of  possession 
of  house,  or  close,  or  of  property. — An  assault  and  battery  may  be 
justified  in  defence  of  the  possession  (g)  of  a  bouse,  or  a  close,  or  a 
vestry-room,  or  pulpit  (h),  or  in  defence  of  the  possession  of  goods 
and  chattels  by  the  person  entitled  to  the  possession  and  use  of 
them  (i).  If  one  man  enters  the  house  of  another  with  force  and 
violence,  the  owner  of  the  house  may  justify  turning  him  out, 
without  a  previous  request  to  depart  (k);  but  if  he  enters  quietly, 
he  must  be  requested  to  retire  before  hands  can  be  lawfully  laid 
upon  him  to  turn  him  out  (I).  If  he  will  not  depart  after  having 
been  requested  so  to  do,  the  owner  may  use  as  much  force  as  is 
necessary  ;  and,  if  the  intruder  resists  the  attempts  of  the  owner 
of  the  house  to  turn  him  out,  he  is  guilty  of  an  assault  upon  the 
latter;  and,  if  a  policeman  standing  by  sees  the  resistance  and 
witnesses  the  assault,  he  is  justified  in  taking  the  intruder  into 
custody.  A  policeman  may  also,  with  the  authority  and  at  the 
request  of  the  master  of  the  house,  himself  proceed  to  turn  out 
the  intruder ;  but  he  is  not  bound  to  do  so  unless  he  pleases^  as 
it  is  no  part  of  a  policeman's  duty  to  do  so  (m).  If  a  shopkeeper 
puts  goods  into  his  shop  window,  ticketed  at  a  certain  price,  he  is 
not  bound  to  sell  them  at  the  price  marked ;  and,  if  a  customer 
insists  upon  having  the  goods,  and  refuses  to  leave  the  shop  after 
having  been  requested  so  to  do  by  the  shopkeeper  or  his  servants, 
he  may  be  turned  out  (n).  If  a  man  comes  into  a  public-house, 
and  conducts  himself  in  a  disorderly  manner,  and  the  landlord 
requests  him  to  go  out,  and  he  will  not,  the  landlord  may  turn 
him  out,  though  the  disturbance  does  not  amount  to  a  breach 
of  the  peace.  To  do  this,  the  landlord  may  lay  hands  on  him, 
using  no  more  violence  than  is  necessary  to  turn  him  out.  If  the 
person  resists,  and  lays  hands  on  the  landlord,  that  is  au  unjustifi- 
able assaiilt  upon  the  landlord  (o).  The  same  rule  prevails  with 
regard  to  a  forcible  seizure  of  goods  and  chattels.  If  one  comes 
forcibly  and  takes  away  my  goods,  I  may  oppose  him  without 
any  more  ado ;  for  there  is  no  time  to  make  a  request  (p).  The 
owner  of  goods  which  are  wrongfully  in  the  possession  of  another 

(/)  Cookcroft  V.  Smith,  11  Mod.  43.  (fc)  Weaver  v.   Bush,  8    T.  R.   78  ; 

(g)  Bdberts  v.  Tayler,  1  0.  B.  117 ;  14  TuUay  v.  Seed,  1  C.  &  P.  6.      .    • 

L.  J.  C.  P.  87.  (0  Polldnciliorn  v.  Wright,  8  Q.  B.  197 ; 

Qi)  Jachson  v.  Conrtenay,  8  E.  &  B.  15  L.  J.  Q.  B.  70. 

8;     27   L.    J.   Q.    B.    37;   Bro.    Abr.  {m)  Wheeler  Y.Whiling,  9  G.  &V.2Q2 

Trespass,  pi.  128.  at  p:  265: 

(0  Blades  r.  Higgs,  10  C.  B.  N.  S.  (m)  Timothy  v.  Simpson,  6  0.  &  P. 

713;  30  L.  J.  C.  P.  347;    Chambers  v.  499. 

Miller,  13  0.  B.  N.  S.  125  ;  32  L.  J.  0.  P.  (o)  Eowell  v.  Jachson,  6  C.  &  P.  728 ; 

30  ;  Gaylard  v.  Morris,  3 Exch. 695 ;  18  Wehster  v.-Waits,  llQ.  B.  311 ;  17  L.  J. 

L.  J.  Ex.  297 ;  Polkinghorn  y.  Wright,  Q.  B.  73. 

8  Q.  B.  1B7  ;  15  L.  J.  Q.  B.  70.  (p)  Green  v.  Goddard,  2  Salk,  611. 
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may  justify  an  assault  involving  no  unnecessary  violence,  in 
order  to  re-possess  himself  of  his  property  (q).  When  the  defen- 
dant justifies  in  defence  of  his  possession  of  realty  or  personalty, 
he  must  prove  the  fact  of  his  possession  at  the  time  he  committed 
the  assault,  and  that  the  assault  was  of  a  defensive,  and  not  of 
an  offensive,  character  (r).  Bare  possession  without  title  is 
sufficient  against  any  person  having  no  better  title  (s). 

If  a  tenant,  who  holds  over  after  the  expiration  of  his  lease, 
is  de  facto  in  possession  of  the  house ;  if  he  is  sitting  in  his 
drawing-room,  or  sleeping  in  his  bed,  and  the  landlord  walks  in 
at  the  front  door,  the  latter  cannot  be  said  to  be  in  possession 
of  the  house,  any  more  than  a  visitor  who  comes  to  make  a 
morning  call ;  and,  if  he  lays  hands  on  the  tenant  and  turns  him 
out,  he  cannot  truly  say  that  this  was  done  in  defence  of  his  (the 
landlord's)  possession  of  the  house,  such  possession  not  having 
been  gained  until  after  the  exercise  of  the  act  of  force  constituting 
the  assault.  But,  if  the  tenant,  or  any  other  person  who  has 
originally  lawfully  come  into  possession,  voluntarily  leaves  the 
premises  vacant,  the  landlord  or  lawful  owner  may  at  once  enter, 
and  take  and  keep  possession.  The  previous  possessor  is  then 
lawfully  dispossessed  ;  and,  if  he  re-enters,  he  commits  a  trespass, 
and  may  be  turned  out  of  the  house  or  off  the  land  (t). 

To  justify  a  battery  in  defence  of  one's  property,  the  defen- 
dant must  show  that  the  battery  was  not  more  severe  than  the 
occasion  demanded.  If  the  plaintiff  complains  of  repeated 
blows,  of  having  been  knocked  down  and  wounded,  or  of  having 
had  his  leg  broken,  it  is  no  answer  to  say  that  the  plaintiff  in- 
truded himself  into  the  defendant's  dwelling-house,  and  made  a 
disturbance,  and  would  not  go  out,  and  therefore  the  defendant 
knocked  him  down,  or  cut  his  head  open  with  a  truncheon,  or 
broke  his  leg,  as  no  man  is  justified  in  resorting  to  sUch  severe 
measures  to  expel  an  intruder,  unless  resistance  has  been  offered ; 
in  which  case  it  must  be  shown  that  the  force  used  was  no  more 
than  was  reasonably  necessary  to  overcome  such  resistance  (u). 

In  an  action  of  trespass  it  was  alleged  that  the  defendant 
overturned  a  ladder  upon  which  the  plaintiff  was  standing,  and 
threw  the  plaintiff  from  it  upon  the  ground,  and  the  defendant 
pleaded  that  he  was  possessed  of  a  house  and  garden,  and  that 

(g)  Blades  V.  Siggs,  10  0.  B.  N.  S.  120. 

713;   30  L.  J.  0.  P.  347.    But  it  has  (i)  Taylor   v.    Cole,    3    T.    E.    292; 

been  held  in  Ireland  that  he  cannot  Taunton  v.  Cottar,  7  T.  R.  481 ;  Butcher 

justify  an  imprisonment  for  the  same  v.  Butcher,  7  B.  &  0. 399 ;  6  L.  J.  (O.  S.) 

nurpose-  Harvey  y.  Mayne,  Ir.  Kep.,  6  K.  B. 51;  BroimeY.Dawson,l2,  Ad.&'E. 

0  L  417  624 ;  10  L.  J.  Q.  B.  7 ;  JEdwiek  v.  Hawlces, 

'(rYDean  v.  Eogg,  10  Bing.   345;   3  18Ch.  D.  199;  50  L.  J.  Ch.  577. 

L.  J.  0.  P.  113.  (w)  Oregory  v.    MUl,  8    T.  E.   299 ; 

(s)  Catteris  v.  Cowper,  4  Taunt.  547  ;  Oakes  v.  Wood,  2  M.  &  W.  791 ;  6  L.  J. 

Brett  V.  Mullarkey,  Ir.   Eep.,   7  C.  L.  iSs.  200. 

M  2 


164  INJURIES  TO  THE  PERSON.  [CHAP.  V. 

the  plaintiff  erected  a  ladder  in  the  garden,  and  went  up  the 
ladder  in  order  to  nail  a  board  to  the  house  of  the  plaintiff ;  that 
the  defendant  forbad  the  plaintiff  so  to  do,  and  desired  him  to 
come  down ;  and  that,  upon  the  plaintiff's  persisting  in  nailing 
the  board,  he  gently  shook  the  ladder,  and  gently  overturned  it, 
and  gently  threw  the  plaintiff  from  it  upon  the  ground,  doing  as 
little  damage  as  possible  to  the  plaintiff,  and  on  demurrer  to  the 
plea  it  was  held  that  the  overturning  and  throwing  down  of  the 
ladder,  however  gently,  with  the  plaintiff  upon  it,  were  unjustifi- 
able, and  the  plea  bad  (x). 

Personal  security — Spring  guns — Man-traps. — In  Bird  v.  Hol- 
hrook  (y)  the  defendant  being  the  owner  of  a  garden,  which  was 
at  some  distance  from  his  dwelling-house,  and  which  was  subject 
to  depredations,  had  set  in  it  without  notice  a  spring-gun  for  the 
protection  of  his  property.  The  plaintiff,  who  was  not  aware  that 
a  spring-gun  was  set  in  the  garden,  got  over  the  wall  in  order  to 
catch  a  pea-fowl,  the  property  of  a  neighbour,  which  had  escaped 
into  the  garden,  and,  his  foot  coming,  in  his  pursuit  of  the  bird, 
into  contact  with  the  wire  which  communicated  with  the  gun,  the 
latter  went  off  and  injured  him.  It  was  held  that  the  defendant 
was  liable.  In  Ilott  v.  Wilkes  (z)  it  became  unnecessary  to  deter- 
mine how  far  a  person  setting  spring-guns  would  be  liable  to  a 
person  injured  by  such  a  gun  going  off,  and  though  such  person 
were  a  trespasser,  inasmuch  as  the  plaintiff,  having  had  notice 
that  spring-guns  were  set  in  a  particular  wood,  had  voluntarily  ex- 
posed himself  to  the  danger.  But  both  Bayley,  J.,  and  Holroyd,  J., 
appear  to  have  thought  that  without  such  notice  the  action 
would  have  lain,  the  use  of  such  instruments  being  unreasonably 
disproportioned  to  the  end  to  be  obtained,  and  dangerous  to  the 
lives  of  persons  who  might  be  innocently  trespassing  through 
mere  inadvertence.  In  Jordin  v.  Crump  (a),  it  was  held  that  the 
use  of  dog-spears  was  not  illegal ;  but  there  the  injury  done  to 
the  plaintiff's  dog  was  alone  in  question.  If  the  use  of  such  an 
instrument  had  been  productive  of  an  injury  to  a  human  being, 
the  result  might  have  been  different. 

By  24  &  25  Vict.  c.  100,  s.  31,  it  is  provided  that  whoever 
shall  place  or  cause  to  be  placed,  or  shall  knowingly  and  wilfully 
continue,  any  spring-gun,  man-trap,  or  other  engine  calculated 
to  destroy  human  life,  or  inflict  grievous  bodily  harm,  with  the 
intent  that  the  same,  or  whereby  the  same,  may  destroy  or  inflict 
grievous  bodily  harm  upon  a  trespasser,  or  other  person  coming 
in  contact  therewith,  shall  be  guilty  of  a  misdemeanour ;  but  the 

(a;)  Collins  v.  Benison,  Sayl  138.  (a)  3  B.  &  Aid.  BOt. 

(y-)  4  Bing.  628  ;  6  L.  J.  (0.  S.)  0.  P.  (a)  8  M.  &  W.  782 ;  11  L.  J.  Ex.  74, 
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setting  of  any  gin  or  trap,  such  as  is  usually  set  with  intent  to 
destroy  vermin,  is  not  to  be  thereby  rendered  illegal;  nor  the 
setting  of  a  spring-gun,  man-trap,  or  other  engine  in  a  dwelling- 
house,  for  the  protection  thereof  in  the  night-time  (&). 

Personal  security — Justification — Defence  of  parents,  children, 
dcc.^An  assault  may  be  justified  in  defence  of  a  husband  (c),  or 
a  wife,  father,  mother,  or  children  within  age,  or  a  master  (d). 

Personal  security — Justification — Moderate  correction  hy  parents, 
schoolmasters,  masters  of  ships,  &c. — To  an  action  for  an  assault 
and  battery,  it  is  a  good  defence  to  plead  that  the  person  assaulted 
was  the  son  of  the  defendant,  and  was  an  infant  within  the  age 
of  twenty-one  years,  still  domiciled  under  the  paternal  roof,  and 
under  the  care  and  control  of  the  defendant,  that  he  behaved  con- 
tumaciously to  the  defendant,  and  refused  to  obey  his  lawful 
commands,  whereupon  the  defendant  moderately  and  in  a  reason- 
able manner  chastised  him  (e) ;  or  that  the  plaintiff  was  the 
apprentice  of  the  defendant,  and  conducted  himself  improperly, 
wherefore  the  defendant  moderately  chastised  hini(/);  or  that 
the  defendant  was  the  head  master  of  a  school  or  college,  of 
which  the  plaintiff  was  a  pupil,  that  the  plaintiff  was  a  member 
of  a  society  or  combination  of  pupils  for  purposes  subversive 
of  the  discipline  of  the  school,  wherefore,  &c.  {g) ;  or  that  the 
defendant  at  the  time  of  the  assault  was  the  captain  of  a  merchant 
vessel,  and  the  plaintiff  was  a  mariner  on  board  the  vessel,  serving 
under  the  orders  of  the  defendant,  and  that  the  plaintiff  conducted 
himself  in  a  mutinous  and  disorderly  manner,  and  refused  to  obey 
the  lawful  and  necessary  commands  of  the  defendant,  whereupon 
the  defendant  caused  the  plaintiff  to  be  moderately  flogged  Qi) ; 
or  that  the  plaintiff  was^  a  passenger  by  the  ship  of  which  the 
defendant  was  captain,  and  that  by  reason  of  the  plaintiff's  conduct 
it  became  necessary  for  the  preservation  of  the  discipline,  or  for 
the  safety,  of  the  ship,  to  imprison  him  [i).  A  husband,  how- 
ever, is  not  justified  in  assaulting  or  imprisoning  his  wife  in  order 
to  force  her  to  grant  him  conjugal  rights  (/c). 

Personal  security — Justification — Assaults  in  preservation  of  the 
public  peace. — Any  person  who  witnesses  an  affray  may,  during 
the  continuance  of  the  affray,  and  for  the  purpose  of  putting  a 

(h)  Deane  v.  Clayton,  7  Taunt.  489.  656.    As  to  the  powers  of  a  schoolmaster 

(c)  Leward  v.  Basely,  1  Ld.  Eaym.  62 ;  generally,  see  Ibid,  in  notes,  p.  663,  and 

1  Salk.  407.  Oleary  v.  Booth  (1893),  1  Q.  B.  465 ;  62 

(i)  3  Salk.  46.  L.  J.  M.  C.  87. 

(e)  Winterburn  v.  Brooks,  2  0.  &  K.  (70  Lamb  v.  Burnett,  1  Cr.  &  J.  291 ; 

16.  0  L.  J.  (O.  S.)  Ex.  5.5 ;  Noden  v.  John- 

(/)  Penn  v.  Ward,  2  O.  M.  &  E.  338;  son,  16  Q.  B.  218 ;  20  L.  J.  Q.  B.  95. 

4  L.  J.  Ex.  304.     See  per  Pry,  L.J.,  (i)  Aldworth  v.   Stewart,  4  F.  &  F. 

Walter  v.  Everard  (1891),  2  Q.  B.  369,  957. 

at  p.  376 ;  60  L.  J.  Q.  B.  738.  Qi)  Beg.   v.  Jackson  (1891),  1   Q.  B. 

(?)  Fitzgerald  v.  Northcote,  4  F.  &  F.  671 ;  60  L.  J.  Q.  B.  316. 
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stop  to  it,  lay  hands  on  the  affrayers.  If  the  assault  complained 
of  was  committed  in  the  necessary  defence  of  a  third  person 
from  the  unlawful  violence  of  the  plaintiff,  it  is  justifiable 
under  a  plea  to  the  effect  that  the  plaintiff  first  assaulted  A, 
and  was  beating  him  in  breach  of  the  peace,  whereupon  the 
defendant  gently  laid  his  hands  on  the  plaintiff  in  order  to 
preserve  the  peace  and  prevent  the  plaintiff  from  further 
beating  the  said  A,  doing  no  more  than  was  necessary  for 
that  purpose  (I). 

Personal  security — Assault — Hearing  and  dismissal  by  magis- 
trates.— By  24  &  25  Vict.  c.  100,  s.  42,  it  is  enacted  that,  where 
any  person  shall  unlawfully  assault  or  beat  any  other  person,  two 
justices,  upon  complaint  by  or  on  behalf  of  the  party  aggrieved, 
may  hear  and  determine  such  offence  :  and  (s.  44),  if  the  justices 
upon  the  hearing  of  any  such  case  of  assault  and  battery,  upon 
the  merits,  where  the  complaint  was  preferred  by  or  on  behalf 
of  the  party  aggrieved,  shall  deem  the  offence  not  to  be  proved, 
or  shall  find  the  assault  or  battery  to  have  been  justified,  or  so 
trifling  as  not  to  merit  punishment  (m),  and  shall  dismiss  the 
complaint,  they  shall  forthwith  make  out  a  certificate  under  their 
hands,  stating  the  fact  of  such  dismissal,  and  shall  deliver  such 
certificate  to  the  party  against  whom  the  complaint  was  preferred. 
And,  if  any  person  (s.  45)  against  whom  such  complaint  shall 
have  been  preferred  by  or  on  behalf  of  the  party  a,ggrieved  shall 
have  obtained  such  certificate,  or  having  been  convicted  shall  have 
paid  the  whole  amount  adjudged  to  be  paid,  or  suffered  the  im- 
prisonment awarded,  such  party  shall  be  released  from  all  further 
proceedings,  civil  or  criminal,  for  the  same  cause.  The  certificate 
can  only  be  granted  where  the  complaint  has  been  heard  upon 
the  merits  (n).  If  a  certificate  under  this  statute  is  relied  upon 
as  a  defence,  it  must  be  shown  to  have  been  granted  on  one  of 
the  grounds  specified  in  the  Act  (o).  If  the  magistrate  merely 
ordered  the  accused  to  enter  into  recognizances  to  keep  the  peace 
and  pay  the  recognizance  fee,  it  was  formerly  held  that  that 
would   be  no  bar  to  an  action  (p)  ;   but  it  would  seem  to  be 

(T)  Bullen  and  Leake,  Preo.  (3rd.  ed.),  of  the  dismissal,  signed  by  two  justices, 

p.  797.    See  tiie  plea  in  NodenY.  Johnson,  will  be  primA  facie  evidence  of  the  dis- 

16    Q.   B.   218;    20  L.  J.   Q.  B.   95;  missal  of  the  complaint,  without  proof 

Timothy  v.  Simpson,  1  Or.  M.  &  E.  757 ;  of  the  genuineness  of  the  signatures  of 

4  L.  J.  Ex.  81.  the  magistrates  who  have  signed  it  (8  & 

(m)  As  to  discharge  of  accused  for  9  Viot.  o.  113,  s.  1).     As  to  proof  geno- 

trifling  offence  under  Summary  Juris-  rally  of  a  conviction  or  acquittal,  see  li 

diction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  &  15  Vict.  c.  99,  s.  13.    If  the  defendant 

16,  see  Vinters  v.  Freedman,  71  L.  J.  relies  upon  a  conviction  under  the  same 

K.  B.  48.  statute,  the  record  of  the  conviction,  or 

(n)  Reed  v.  Nutt,  24  Q.  B.  D.  669 ;  59  an  examined  copy  of  it,  must  be  pro- 

L.  J.  Q.  B.  311.  duced.     Hartley  v.  Sindnarsh,  L.  R. 

(o)  Skme  V.  D.ivis,  10  Ad.  &  E.  635;  1  C.  P.  553;  35  L.  J.  M.  0.  255. 
8  L.  J.M.C.75.  The  certificate  of  the  fact         ,(p)  HartUy  f.  Slninanh,  tupra. 
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Otherwise  now  under  the  Summary  Jurisdiction  Act,  1879  (q). 
If  the  magistrate  takes  cognizance  of  the  complaint  and  decides 
it  to  be  frivolous,  he  is  bound  forthwith  to  grant  a  certificate  that 
he  has  so  decided.  The  granting  or  withholding  the  certificate 
by  the  magistrate  is  not  discretionary.  The  defendant  is  entitled 
to  it  dejure ;  and  whether  the  complainant  was  present  or  absent 
at  the  time  of  the  grant  of  such  certificate  is  wholly  immaterial  (r). 
When  the  complaint  has  been  once  duly  made  before  justices  it 
cannot  be  withdrawn  and  further  proceedings  upon  it  discontinued 
by  arrangement  between  the  parties,  if  the  justices  think  fit  to 
oppose  such  an  arrangement  (s). 

The  word  "  forthwith  "  in  sect.  44  of  the  statute  does  not  mean 
that  the  certificate  is  to  be  granted  forthwith  upon  the  dismissal 
of  the  complaint  by  the  magistrate,  but  forthwith  upon  the  appli- 
cation of  the  party  entitled  to  the  certificate.  It  is  not  the  duty 
of  the  magistrate  to  grant  the  certificate,  not  being  asked  for  it ; 
but,  when  the  magistrate  is  asked  for  it,  he  cannot  refuse  it;  it  is 
a  record  merely  of  what  he  has  judicially  decided,  and  is  demand- 
able  ex  debito  justitise.  If,  therefore,  justices  refuse  to  grant  the 
certificate  on  application  made  to  them,  the  court  will  compel 
them  to  do  it  {t).  Where  the  defendant  had  assaulted  the 
plaintiff's  wife  and  had.  been  fined  by  the  magistrates,  it  was 
held  that  an  action  by  the  plaintiff  for  consequential  damage  to 
himself  by  reason  of  the  assault  was  barred  by  sect.  45  of  this 
Act  («) ;  but  a  master  is  not  released  from  liability  for  an  assault 
committed  by  his  servant  in  the  course  of  his  employment  because 
the  servant,  having  been  convicted  of  the  assault  and  paid  the  fine 
or  suffered  the  imprisonment  awarded,  is  by  sect.  45  released  from 
all  further  or  other  proceedings  for  the  same  cause  {x). 

Infringement  of  rights  of  liberty — False  imprisonment — Arrest 
under  legal  process. — ^False  imprisonment  is  a  trespass  committed 
by  one  man  against  the  person  of  another,  by  unlawfully  arresting 
him,  and  detaining  him  without  any  legal  authority.  Every 
confinement  of  the  person  is  an  imprisonment,  whether  it  is  in 
a  common  prison,  or  a  private  house,  or  by  forcibly  detaining 
any  one  in  the  public  streets.  False  imprisonment  may  also 
arise  from  the  arrest  or  detention  of  the  person  by  an  officer 
without  a  warrant,  or  by  an  illegal  warrant,  or  by  a  legal  warrant 
executed  at  an  unlawful  time. 

Actual  contact  is  not  necessary  to  constitute  an  imprisonment. 

(q)  See  42  &  43  Vict.  c.  49,  8.  16  (2);  802;   28  L.  J.  M.  C.  198,  overruling 

Beg   V.  Miles,  24  Q.  B.  D.  423,  430 ;  Eeg.  v.  Itdbinson,  12  Ad.  &  E;  672 ;  10 

59  L.  J.  Q.  B.  56.  L-  J.  M.  C.  9.  ^  „  -      , 

(r)  Hancock  v.  Somes,  1  E.  &  E.  795  ;  (u)  Masper  v.  Brown,  1  0.  P.  D.  97  ; 

28  L.  J.  M.  C.  196.  45  L.  J.  0.  P.  203. 

(8)  Beg.  v.Hawkiw,  2  N.  R.  62.  (x)  Dyer  v.  Munday  (1895),  1  Q.  B. 

(t)  Oostar  V.  Hetherington,  1  E.  &  E.  742;  64  L.  J.  Q.  B.  448. 
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Any  restraint  put  upon  the  freedom  of  another  by  show  of  autho- 
rity or  force,  is  sufficient  to  constitute  an  imprisonment :  so  that, 
if  a  person  is  restrained,  even  without  the  presence  of  a  constable, 
from  leaving  a  room,  or  going  out  of  a  house,  this  infringement 
of  his  personal  liberty  will  constitute  an  imprisonment  {y).  If  a 
bailiff  who  has  a  profess  against  any  one  says  to  him,  "  You  are 
my  prisoner,  I  have  a  writ  against  you,"  upon  which  the  person 
addressed  submits,  turns  back,  or  goes  with  him,  though  the 
bailiff  never  touched  him,  yet  it  is  an  arrest,  because  he  submitted 
to  the  process  {z).  If  a  person  is  commanded  by  a  constable  to 
go  with  him,  and  the  order  is  obeyed,  and  they  walk  together  in 
the  direction  pointed  out  by  the  constable,  that  is  constructively 
an  imprisonment,  though  no  actual  force  is  used :  for  the  party 
addressed  feels  that  he  has  no  more  power  of  going  in  any  but  the 
one  direction  prescribed  to  him,  than  if  the  constable  had  actual 
hold  of  him :  and  it  is  that  entire  restraint  upon  the  will  which 
constitutes  the  imprisonment  (a).  "  If,"  asked  Tindal,  0. J., '"  you 
put  your  hand  upon  a  man,  or  tell  him  he  must  go  with  you,  and 
he  goes,  supposing  you  to  have  the  power  to  enforce  him,  is  not 
that  an  arrest  ?  "  And  the  learned  judge  subsequently  answered 
his  own  question  by  saying  that  it  was  just  as  much  an  arrest  as 
if  the  plaintiff  had  been  forced  along  (6).  But  a  partial  restraint 
of  the  will  of  a  person  is  not  sufficient  to  constitute  an  imprison- 
ment. Thus,  where  a  part  of  a  public  footway  on  a  bridge  was 
appropriated  for  seats  to  view  a  regatta,  and  separated  for  that 
purpose  from  the  adjoining  carriage-road  by  a  temporary  fence, 
and  the  plaintiff  insisted  upon  a  right  of  way  across  the  part  so 
appropriated,  and  climbed  over  thefence,  but  was  stopped  by  two 
policemen,  who  told  him  he  might  go  back  if  he  pleased,  which 
the  plaintiff  refused  to  do,  and  remained  where  he  was  for  half 
an  hour,  it  was  held  that  this  was  no  imprisonment  (c). 

Every  unlawful  detainer  of  a  prisoner  after  he  has  gained  a 
right  to  be  discharged  is  a  fresh  imprisonment  (d). 

Every  private,  unofficial  person,  not  acting  in  a  judicial  capa- 
city, or  in  the  authorized  execution  of  legal  process,  is  responsible 
in  damages  for  a  wrongful  imprisonment  authorized  by  him.  If 
a  person  merely  lays  a  complaint  before  a  magistrate  in  a  matter 
over  which  the  magistrate  has  a  general  jurisdiction,  and  the 
magistrate  grants  a  warrant  upon  which  the  person  charged  is 
arrested,  the  party  laying  the  complaint  is  not  responsible  for  an 

(y)  Warner  v.  Biddi/ord,  i  0.  B.  N.  S.  Bull,  N.  P.  62. 
180  at  p.  206.  (6)  Tindal,  C.J.,  Wood  v.  Lane,  6  0. 

(z)  Grainger  v.  Hill,  4  Bing.  N.  C.  &  P.  774 ;  Sandon  v.  Servis,  28  L.  J.  Ex. 

212;  7  L.J.  0.  P.  85,  156. 

(a)  "Williams,  J.,  Bird  v.  Jonee,  7  Q.  B.  (c)  Bird  v.  Jones,  supra. 

742;    15  L,  J.  Q.  B.  82;  2  logt.  589;  {d)  WythersY.  Henley,  Om,  Jac.  379. 
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assault  and  false  imprisonment,  although  the  particular  case  may- 
be one  in  which  the  magistrate  has  no  authority  to  act  (e) ;  but, 
if  he  officiously  interferes  and  gives  orders  or  directions  to  police 
constables  for  the  imprisonment  of  the  plaintiff,  he  will  be  respon- 
sible in  damages,  if  he  is  unable  to  excuse  or  justify  the  act  (/). 
If  a  private  person  intervenes  between  the  magistrate  and  the 
constable,  and  busies  himself  in  executing  the  justice's  warrant, 
and  the  proceedings  should  be  set  aside,  he  may  render  himself 
responsible  in  damages  (g).   Where,  the  defendant  having  accused 
the  plaintiff  of  embezzlement,  both  parties  agreed  to  go  before  a 
magistrate  to  settle  the  matter,  and  the  defendant,  addressing  the 
magistrate,  said  he  came  to  prefer  a  charge  of  embezzlement 
against  the  plaintiff,  whereupon  the  plaintiff  was  ordered  to  go 
into  the  dock,  and  was  detained  in  custody  until  the  charge  had 
been  heard  and  dismissed,  it  was  held  that  the  defendant  was  not 
responsible  for  the  imprisonment,  which  was  an  act  done  by  the 
magistrate  in  the  exercise  of  his  authority  (h).   Where  the  defen- 
dant out  of  spite  and  ill-will,  and  for  the  purpose  of  getting  the 
plaintiff  out  of  the  way,  went  to  the  place  of  rendezvous  for  the 
impress  service  near  the  Tower,  and  gave  information  there  which 
caused  the  plaintiff  to  be  seized  by  the  press-gang  and  carried  on 
board  the  tender,  where  he  was  detained  until  it  was  discovered 
that  the  information  was  false,  and  that  he  had  never  been  in  a 
ship  before,  it  was  held  that  the  defendant  was  liable  to  an  action 
for  false  imprisonment.     "If  a  person,"  observes  Lord  Ellen- 
borough,  "  causes  another  to  be  impressed,  he  does  it  at  his  own 
peril,  and  is  liable  in  damages  if  that  person  proves  not  to  have 
been  subject  to  the  impress  service.     If  the  defendant  in  this 
case  had  said  that  she  believed  the  plaintiff  was  liable  to  be 
impressed,  leaving  it  to  the  officer  of  the  press-gang  to  make  the 
necessary  inquiries,  and  to  act  as  he  should  think  most  advisable, 
for  such  a  line  of  conduct,  which  a  regard  for  the  public  service 
would  have  induced  her  to  adopt,  she  would  not  have  been  amen- 
able to  this  action ;  but  she  took  upon  herself  positively  to  aver 
that  the  plaintiff  was  compellable  to  serve  in  a  king's  ship,  and 
she  must  therefore  answer  for  the  consequences  "  (i).     Here  the 
person  giving  the  information  was  the  sole  moving  cause  of  the 
arrest,  and  herself  trumped  up  a  false  story  for  the  very  purpose 
of  wrongfully  depriving  the  plaintiff  of  his  liberty.     There  is  a 

(e)  Garratt  v.  Mortey,  1  Q.  B.  18  ;  10  108. 

L  J  Q  B  259  CO  Brown  v.  Chapman,  6  0.  B.  365, 

'(f)  Cohen  v.  Moiyan,  6  D.  &  E.  8 ;  376;    17  L.   J.   0.  P.  329;   Barber  v. 

Barber  v.  Bollinmn,  1  Cr.  &  M.  330 ;  2  Itollinson,  1  Cr.  &  M.  330 ;  2  L.  J.  Ex. 

L.  J.  Ex.  101 ;  West  v.  Smallwood,  3  M.  101. 

&  W.  418 ;  7  L.  J.  Ex.  144.  (0  Fletvster  v.  Boyle,  1  Campb.  187. 

(g)  Painter  v.  Liverpool  Gas   Co.,  3  See,  however,  as  to  this  case,  Gosden  v. 

Ad.  &  E.  443  at  p.  444;  5  L.  J.  M.  C.  ElpMch,  4  Excb.  445;  13  L.  J.  Exch.  9. 
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wide  distinction,  therefore,  between  this  case  and  the  case  of  a 
man  who  gives  lonafide  information,  or  makes  a  hona  fide  charge 
against  another  to  a  police  constable,  leaving  the  constaWe  to 
make  inquiry  into  the  circumstances,  and  act  as  he  may  think  fit 
in  the  matter. 

Where  a  felony  had  been  committed  in  the  house  of  the 
defendant,  who  sent  for  the  police  and  complained  of  the  robbery, 
and  stated  various  circumstances  of  suspicion  which  had  come  to 
his  knowledge,  and  the  policeman  made  inquiry  into  those  cir- 
cumstances, and  on  his  own  authority  arrested  the  plaintiff  and 
took  him  to  a  police-station,  and  at  the  same  time  requested  the 
defendant  to  come  to  the  station  and  sign  the  charge-sheet,  which 
he  did,  charging  the  plaintiff  with  the  felony,  it  was  held  that  these 
facts  did  not  render  the  defendant  responsible  for  a  trespass,  as 
charging  a  person  with  an  offence  was  a  different  thing  from 
giving  hira  into  custody,  "  The  arrest  and  detention,"  observes 
Pollock,  C.B.,  "were  the  acts  of  the  police-officer;  and  the 
defendant  did  nothing  more  than  he  was  bound  to  do,  viz.,  sign 
the  charge-sheet.  He  may  have  been  liable  if  he  acted  maid  jide, 
but  not  otherwise.  We  ought  to  take  care  that  people  are  not 
put  in  peril  for  making  a  complaint  when  a  crime  has  been  com- 
mitted. If  a  charge  is  made  maid  fide,  there  are  ample  means  of 
redress  "  (k).  But  where  an  inspector  of  police  refused  to  im- 
prison the  person  charged  unless  the  defendant  would  sign  the 
charge-sheet:,  and  the  defendant  did  sign  it,  it  was  held  that  he 
was  responsible  for  the  imprisonment  (J).  It  is  not  necessary  to 
show  that  the  defendant  gave  any  personal  orders  or  directions 
to  the  police  touching  the  arrest,  in  order  to  establish  a  jprimd 
facie  case  against  the  defendant.  If  it  is  shown  that  the  defendant 
made  a  charge  against  the  plaintiff,  and  the  surrounding  circum- 
stances, and  the  conduct  of  the  defendant  or  his  servants,  raise  a 
reasonable  presumption  that  the  imprisonment  was  ordered  or 
directed  by  the  defendant,  there  is  enough  to  call  upon  him 
to  answer  the  charge ;  and,  if  no  evidence  is  offered  by  him  for 
that  purpose,  the  jury  are  justified  in  finding  him  guilty  (m).  If 
the  defendant  comes  with  a  policeman,  in  whose  presence  he 
charges  the  plaintiff  with  a  felony,  and  sees  the  plaintiff  taken 
into  custody,  and  is  silent,  this  is  evidence  of  the  defendant's 
having  authorized  the  policeman  to  act  in  the  matter  (n) .  And, 
if  the  defendant  gives  the  plaintiff  in  charge  (o),  or  directs  the 

(70  Grinham  v.    Willey,  4  H.  &  N.  (m)  Gh/nn  v.  Houston,  2   M.  &  G. 

496 ;  28  L.  J.  Ex.  242  ;  Brown  v.  Chap-  337. 

maui  6  C.  B.  365,  374  ;  17  L.  J.  0.  P.  (re)  Warner  v.  Biddi/ord,  4  C.  B.  N.  S. 

329.  180  at  p.  200. 

(i!)  Austin  V.  Howling,  L.  E.  5  0.  P.  (o)  Hoplcim  v.  Crowe,  4  Ad.  &  E.  774 ; 

534 ;  39  L.  J.  0.  P.  260.     See  Harris  v.  5  L.  J.  K.  B.  147  ;  Wkeeler  v.  Whiting, 

Dignum,  29  L.  J.  Ex.  23.  9  0.  &  P.  262. 
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policeman  to  take  him  into  custody,  he  will  be  answerable  in 
damages  for  the  imprisonment  if  he  cannot  establish  a  justifica- 
tion (p) ;  and  the  signing  of  a  charge-sheet  by  the  defendant  is 
some  evidence  against  him  that  he  ordered  the  arrest  (q). 

All  persons  aiding  in  the  unlawful  confinement  of  another  are 
responsible  in  damages  for  the  trespass,  although  they  had  nothing 
to  do  with  the  original  arrest,  and  had  no  knowledge  that  the 
arrest  and  imprisonment  were  unlawful  at  the  time  they  had  a 
hand  in  it  (r). 

A  person  unlawfully  imprisoned  by  a  sheriff  or  any  of  his 
officers,  has  an  action  against  the  sheriflf  (s). 

If  a  person  has  been  arrested  and  imprisoned  under  the 
authority  of  legal  process  which  has  been  set  aside  as  irregular, 
both  the  solicitor  who  sued  out  the  process,  and  the  client  who 
set  the  solicitor  in  motion,  are  responsible  in  damages  in  an  action 
for  an  assault  and  false  imprisonment ;  for,  as  the  client  gives  to 
the. solicitor  the  right  to  represent  him  in  the  conduct  of  a  cause, 
he  is  responsible  for  whatever  the  solicitor  does  within  the  scope 
of  his  authority.  The  writ  is  a  justification  to  the  officer  of  the 
court  who  acted  under  it  and  had  no  option  but  to  obey  it ;  but 
it  is. no  protection,  after  it  has  been  set  aside,  to  the  solicitor  (t) 
who  sued  it  out,  or  to  the  client  who  set  the  solicitor  in  motion  (m). 
But  a  person  causing  process  to  be  issued  is  not  responsible  for 
anything  that  is  done  under  it,  where  the  process  is  afterwards 
set  aside,  not  for  irregularity,  but  for  error.  In  the  one  case  a 
man  acts  without  the  sanction  of  any  court ;  and  he,  therefore, 
takes  the  consequences  of  his  own  uuauthorized  act.  But,  where 
he  relies  upon  the  judgment  of  a  competent  court,  he  is  pro- 
tected (x).  He  is  also  protected,  where  the  judgment,  being  a 
valid  and  regular  judgment,  is  set  aside  as  a  matter  of  favour  to 
the  judgment  debtor  (y). 

Eights  of  liberty — Arrest  of  wrong  person. — If  the  wrong  person 
is  arrested  by  mistake,  all  persons  causing  the  arrest  are  liable 
for  the  injury  (2),  unless  there  be  reasonable  and  probable  cause 
for  arresting  him,  provided  the  party  complaining  has  not  brought 

(p)  Warner   v.   SidcUford,  4    C.    B.  L.  J.  Ex.  412. 

N.  S.  180,  200.   Ashhurst,  J.,  in  Morgan  (a;)  Williami  v.  Smith,  14  0.  B.  N.  S. 

V.  Suglies,  2  T.  R.  225  at  p.  231 ;  Stone-  596 ;   Cooper  v.  Harding,  7  Q.  B.  928  ; 

house  V.  Mlioit,  6  T.  E.  315.  Philips  v.  Biron,  1  Str.  509. 

(o)  Harris  v.  Dignum,  29  L.  J.  Ex.  (y)  Smith'  v.  Sydney,  L.  E.  5  Q.  B. 

23.    See  Austin  v.  Bowling,  ante,  p.  170.  203 ;  29  L.  J.  Q.  B.  144. 

(r)  Griffin  v.  Dolemm,  4  H.  &  N.  265 ;  (z)  See   Com.   Dig.   Trespass,   C.   1 ; 

28  L.  J.  Ex.  134 ;  MigoUi  v.  Colvill,  4  Barker  v.  Braham,  3  B.  &  C.  772  ;  Bates 


C.  P.  D.  233;  48  L.  Ji  C.  P.  695.    See  v.  Pi'Kngf,  6  B.  &  C.  38 ;  5  L.  J.  (O.  S.) 

also  post,  pp.  922,  950,  975.  K.  B.  40 ;  Jarmain  v.  Hooper,  6  M.  &  G. 

(s)  50  &  51  Viot.  c.  55,  s.  15,  post,  pp.  827  ;  13  L.  J.  C.  P.  63 ;  Petrie  v.  Lamont, 

975  977.  Oar.  &  M.  93  at  p.  96 ;  Vavies  v.  Jenlcim, 

(0  Parsons  v.  Lloyd,  2  W.  Bl.  845.  11  M.  &  W.  745 ;  12  L.  J.  Ex.  386 ;  Jfoj- 

(it)  Barker  v.  Braham,  2  W.  Bl.  866  ;  ris  v.  Salherg,  22  Q.  B.  D.  614  ;  58  L.  J. 

CoUett  V.  FoHer,  2  H.  &  N.  356,  361 ;  20  Q.  B.  275 ;  post,  p.  975. 
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the  injury  upon  himself  by  his  own  misstatements.  If  there  was 
a  lawful  ground  for  arresting  A,  and  B  represents  himself  to  be  A, 
and  is  arrested  in  consequence  of  that  representation,  he  has 
obviously  no  valid  ground  for  complaining  of  the  imprisonment 
which  naturally  resulted  from  his  own  act.  But,  after  ho  has 
given  notice  that  he  is  not  the  person  he  represented  himself  to 
be,  he  cannot  lawfully  be  detained  for  any  greater  length  of 
time  than  may  be  reasonably  necessary  to  ascertain  which  of 
the  several  statements  he  has  made  is  in  accordance  with  the 
truth  (a). 

Rights  of  liberty — Arrest  in  execution  of  warrants  of  Justices. — 
Constables  making  an  arrest  in  execution  of  a  warrant  of  justices 
ought  to  have  their  warrant  with  them,  ready  to  be  produced  in 
case  it  should  be  required.  Not  having  it,  they  are  not  justified 
in  making  an  arrest,  unless  the  arrest  is  made  for  felony,  or 
suspicion  of  felony  (b). 

Bights  of  liberty — Arrest  without  warrant  on  sus^pieion  of  felony 
— Justification. — "  If  treasoa  or  felony  be  done,"  observes  Lord 
Coke,  "  and  one  hath  just  cause  of  suspicion,  this  is  a  good  cause 
and  warrant  ia  law  for  him  to  arrest  any  man  ;  but  he  must  show 
in  certainty  the  cause  of  his  suspicion ;  and  whether  the  suspicion 
be  just  or  lawful  shall  be  determined  by  the  justices  in  an  action 
for  false  imprisonment  brought  by  the  party  grieved,  or  upon  a 
habeas  corpus "  (c).  There  is  this  distinction  between  an  arrest 
for  felony  by  a  private  individual  and  a  constable.  In  order  to 
justify  the  private  individual  in  causing  the  imprisonment,  he 
must  not  only  make  out  a  reasonable  ground  of  suspicion,  but  he 
must  prove  that  a  felony  has  actually  been  committed  by  some 
person  or  another,  and  that  the  circumstances  were  such  that 
any  reasonable  person  acting  without  prejudice  would  have  fairly 
suspected  that  the  plaintiff  committed  it,  or  was  implicated  in 
it  (d) ;  whereas  a  constable,  having  reasonable  ground  to  suspect 
that  a  felony  has  been  committed,  although  in  fact  none  has  been, 
is  authorized  to  detain  the  person  suspected,  not  being  an  infant 
under  the  age  of  seven  years,  incapable  of  committing  a  felony  (e), 
until  he  can  be  brought  before  a  justice  of  the  peace  to  have  his 
conduct  investigated  (/). 

(a)  Dunston  v.  Paterson,  2  C.  B.  N.  S.  gee  Laws  v.  Bead,  63  L.  J.  Q.  B.  683. 

495;  26  L.  J.  0.  P.  267.  (d)  Tindal,  O.J.,  Allen  v.    Wright,  8 

(6)  Qalliard  v.  Laxkin,  2  B.  &  S.  863 ;  C.  &  P.  022  at  p.  526 ;  Eall  v.  Sooth,  3 

31  L.  J.  M.  C.  123 ;  Oodd  v.  Cahs,  1  Ex.  N.  &  M.  316. 

D.  352;  45  L.  J.  M.  0.  101.  (e)  Marsh,  v.  Loader,  14  0.  B.  N.  S. 

(c)  2  Inst.   52 ;    Davis  v.  BusseU,  5  535. 

Bing.  354 ;  7  L.  J.  (O.  S.)  C.  P.  52.     As  (/)  Beokwith  v.  Philby,  6  B.  &  C.  635  ; 

to  arrest    by  a    constable,  'without    a  5  L.  J.  (O.  S.)  M.  0.  132 ;  Lawrence  v. 

warrant,  of  a  person  in  possession  of  a  Hedger,  3  Tannt.  14 ;  Buckley  v.  Gross, 

soldier's   equipments   under  the  Army  3  B."&  S.  566;  32  L.  J.  Q.  B.  129. 
Act,  1881  (4i  &  45  Vict.  c.  58),  s.  156, 
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Bights  of  liberty — Arrest — Reasonable  and  probable  cause. — 
There  is  no  standard  or  fixed  rule  as  to  what  is  reasonable  ground 
of  suspicion  whick  can  be  laid  down  as  applicable  to  all  cases. 
"  The  charge,"  observes  Watson,  B.,  "  may  bs  reasonable  or  un- 
reasonable with  reference  to  the  circumstances  and  the  character 
of  the  party  making  it.  But,  while,  on  the  one  hand,  a  constable 
ought  to  be  protected  in  the  execution  of  his  duties,  on  the  other 
he  ought  to  be  guided  in  the  discharge  of  those  duties  by  ordinary 
reason,  care,  and  caution."  Where,  therefore,  a  travelling  show- 
man told  the  defendant,  a  police-constable,  at  a  fair,  that  he  bad 
had  some  harness  stolen  a  year  before,  and  that  the  stolen  harness 
was  on  the  plaintiff's  horse,  and  the  constable  went  to  the  plaintiff 
and  asked  him  where  he  got  the  harness,  and  the  plaintiff  gave 
the  common  thief's  answer — that  he  had  bought  the  harness  of  a 
man  he  did  not  know,  and  had  given  him  a  shilling  for  it, — 
whereupon  the  constable  took  the  plaintiff  into  custody,  but  it 
appeared  that  the  constable  had  known  the  plaintiff  for  twenty 
years  as  a  respectable  householder,  it  was  held  that  there  was 
no  reasonable  cause  for  the  arrest,  and  that  the  constable  was 
responsible  in  damages  for  a  wrongful  imprisonment  (g).  But, 
if  one  man  charges  another  with  having  robbed  him,  and  desires 
a  constable  to  apprehend  the  suspected  thief,  and  the  constable 
does  so  without  warrant,  the  constable  is  not  responsible  for  the 
imprisonment  because  it  turns  out  that  the  charge  is  false,  and 
that  no  felony  has  in  fact  been  committed  (li) ;  for,  if  one  man 
charges  another  with  felony,  and  requires  an  officer  to  take  him 
into  custody,  and  carry  him  before  a  magistrate,  "  it  would  be 
most  mischievous,"  observes  Lord  Mansfield,  "  that  the  officer 
should  be  bound  first  to  try,  and  at  his  peril  exercise  his  judg- 
ment on  the  truth  of,  the  charge.  He  that  makes  the  charge 
should  alone  be  answerable.  The  officer  does  his  duty  in  carry- 
ing the  accused  before  a  magistrate,  who  is  authorized  to  examine 
and  commit  or  discharge  "  (i).  If  an  arrest  by  a  constable  is  ia 
its  inception  wrongful,  all  other  constables  who  assist  in  the 
continuance  of  the  wrongful  imprisonment  are  responsible  for  the 
entire  damage  thereby  caused  to  the  plaintiff,  although  they  had 
no  knowledge  of  the  unlawfulness  of  the  imprisonment,  and 
intended  to  act  in  strict  discharge  of  their  official  duty  {h). 

The  question  of  reasonable  and  probable  cause  is  a  question 
for  the  judge  and  not  for  the  jury  (I).    "  The  question  of  probable 

(d)  Eoaa  v.  Ward,  3  H.  &  N.  417 ;  27  28  L.  J.  Ex.  134 ;  Wright  v.  Court,  4 

L  J  Ex.  443.  B.  &  0.  596 ;  4  L.  J.  (O.  S.)  K,  B.  17. 

(ft)  Hale,  P.  C.  177  ;  Davis  v.  Suesell,  (I)  Mailes  v.   Marks,  7  H.  &  N.  56 ; 

5  Bins  354  ■  7  L.  J.  (0.  S.)  0.  P.  52.  30  L.  J.  Ex.  389 ;  Lister  v.  Ferryman, 

(i)  Samuel  v.  Payne,  1   Doug.  359,  L.  R.  4  H.  L.  521;  39  L.  J.  Ex.  177; 

360  Sroum  r.  Hawhes  0891),  2  Q.  a.  718 1 

{it)  Griffin  V.  Golmnan,  4  H.  &  N.  265  ;  60  L.  J.  Q.  B.  332. 
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cause,"  observes  Best,  C.  J., "  is,  no  doubt,  a  question  for  the  judge  ; 
but  the  jury  must  first  find  the  facts  which  are  supposed  to  con- 
stitute the  probable  cause ;  aud  it  is  sometimes  difficult  to  draw 
the  line  between  the  law  and  the  fact"  (m).  If,  in  the  opinion 
of  the  judge,  founded  on  facts  proved  before  a  jury,  there  was 
reasonable  ground  for  suspecting,  either  that  the  plaintiff  had 
committed,  or  that  he  was  about  to  commit,  a  felony,  he  cannot 
recover  damages  from  a  constable  for  arresting  and  detaining 
him,  although  no  felony  had,  in  fact,  been  committed  (n).  The 
fact  that  the  defendant  acted  upon  hearsay  evidence,  alone  in 
causing  the  plaintiff  to  be  arrested,  if  such  evidence  could  easily 
have  been  tested,  is  one  element — though  not  a  conclusive  one,  if 
the  informant  is  a  trustworthy  person,  or  other  circumstances  exist 
— in  considering  the  question  of  reasonable  and  probable  cause  (o). 

If  the  defendant  in  an  action  of  false  imprisonment  places 
upon  the  record  by  way  of  justification  an  allegation  that  the 
plaintiff  had  committed  a  felony,  and  abandons  the  plea  at  the 
trial,  this  may  be  evidence  of  malice,  and  a  great  aggravation  of 
the  original  wrong,  as  showing  an  animus  of  persevering  in  the 
charge  to  the  very  last ;  but  a  justification  of  a  false  imprison^ 
ment  on  the  ground  that  a  felony  had  been  committed,  and  that 
the  defendant  had  reasonable  and  probable  cause  to  suspect  that 
the  plaintiff  had  been  guilty  of  it,  is  very  different.  Such  a 
justification  is  in  the  nature  of  an  apology  for  the  defendant's 
conduct  (p). 

Bights  of  liberty — Arrest  for  a  misdemeanour. — At  common 
law  neither  a  private  person  nor  a  constable  can  of  his  own 
authority,  without  warrant,  arrest  another  for  a  misdemeanour, 
except  for  a  breach  of  the  peace,  while  the  strife  is  going  on,  and 
to  prevent  its  continuance  (q)..  But  it  is  said  in  Hawkins'  "Pleas 
of  the  Crown,"  "  that  any  private  person  may  lawfully  arrest  a 
suspicious  night-walker  and  detain  him  till  he  make  it  appear 
that  he  is  a  person  of  good  reputation.  Also  it  hath  been 
adjudged  that  any  one  may  apprehend  a  common  notorious  cheat 
going  about  the  country  with  false  dice,  and  being  actually 
caught  playing  with  them,  in  order  to  have  him  before  a  justice 
of  the  peace  ;  for  the  public  good  requires  the  utmost  discourage- 
ment of  all  such  persons  ;  and  the  restraining  of  private  persons 
from  arresting  them  without  a  warrant  from  a  magistrate  would 
often  give  them  an  opportunity  of  escaping  "  (r).     "  The  cases  in 

(m)  Davis  v.  Bussell,  5  Bing.  354;  7  (p)  Warwieh  v.  Foulkes,  12  M.  &  W, 

L.  J.  (O.  S.)  0.  P.  52.  507 ;  13  L.  J.  Ex.  109. 

(n)  Bechwith  v.  Philby,  6  B.  &  0.  635 ;  (g)  Bowditch  v.  BaloMn,  5  Exoh.  378  ; 

6  L.  J.  (O.  S.)  M.  0.  132.  19  h.  J.  Ex.  337;  ^Gryfin  v.   Coleman, 

(o)  Lister  v.  Ferryman,  L,  E.  4  H.  E.  4  H.  &  N.  265 ;  28  L.  J.  Ex.  134.     . 

521 ;  39  L.  J.  Ex.  177.  (r)  Hawkius,  P.  C.Bk.  2,  e.  12,  a  20. 
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Hawkins,"  observes  Lord  Tenterden,  "are  where  the  party  is 
caught  in  the  fact;  and  the  observation -there  added  assumes 
that  the  person  arrested  is  guilty.  Here  the  case  is  only  one  of 
suspicion.  The  instances  in  Hale  of  arrest  on  suspicion,  after 
the  fact  is  over,  relate  to  felony.  In  cases  of  misdemeanour  it  is 
much  better  that  parties  should  apply  to  a  justice  of  peace  for  a 
warrant  than  take  the  law  into  their  own  hands  "  (s). 

Rights  of  liberty — Arrest  to  preserve  the  peace. — For  the  preserva- 
tion of  the  peace,  any  individual  who  sees  it  broken  may  restrain 
the  liberty  of  him  he  sees  breaking  it,  so  long  as  the  conduct  of 
such  person  shows  that  the  public  peace  is  likely  to  be  endangered 
by  his  acts.  Any  bystander  may,  and  ought  to,  arrest  an  affrayer 
at  the  moment  of  the  affray,  and  detain  him  until  his  passion  is 
cooled,  and  then  deliver  him  to  a  peace-ofScer,  to  be  carried 
before  a  justice  of  the  peace,  to  be  compelled  to  find  sureties  for 
keeping  the  peace ;  but  a  private  individual  who  has  witnessed  an 
affray  cannot  after  the  affray  has  ceased  lawfully  give  the  affrayers 
into  custody,  unless  they  continue  on  the  spot,  and  refuse  to  dis- 
perse, and  there  is  a  reasonable  apprehension  of  a  renewal  of  the 
affray  {t).  If  the  affrayers,  on  hearing  or  seeing  that  the  police- 
constables  are  coming,  run  away  and  disperse,  they  cannot  law- 
fully be  pursued  and  taken  by  constables,  or  given  into  custody 
by  private  individuals,  for  the  affray  that  is  then  ended  (m).  If 
during  an  affray  a  bystander  calls  up  a  policeman,  and  directs 
him  to  take  one  of  the  affrayers  into  custody,  the  bystander 
does  not  thereby  render  himself  amenable  to  an  action  for  false 
imprisonment  {x). 

A  constable  may  ex  officio  arrest  a  breaker  of  the  peace  in  his 
view,  and  keep  him  in  his  house,  or  in  the  stocks,  till  he  can  bring 
him  before  a  justice  of  the  peace.  "  If  A  be  dangerously  hurt, 
and  the  common  voice  is  that  B  hurt  him,  or  if  G  thereupon 
comes  to  the  constable  and  tells  him  that  B  hurt  him,  the  con- 
stable may  imprison  B  till  he  knows  whether  A  lives  or  dies,  or 
can  bring  him  before  a  justice.  .  .  .  But,  if  there  be  only  an  affray, 
and  not  in  view  of  the  constable,  it  hath  been  held  he  cannot 
arrest  him  without  warrant  from  the  justice  "  {y).  If  an  assault 
is  committed  within  view  of  a  constable,  he  has  authority  to 
arrest  the  offender  at  the  time,  or  as  soon  after  as  he  conveniently 
can,  and  the  circumstances  of  the  case  permit,  so  as  not  only  to 
prevent  a  further  breach  of  the  peace,  but  also  to  secure  the 


(s)  Fox  V.  Gaunt,  3  B.  &  Ad.  798 ;  1  (u)  Baynes  v.  Brewster,  2  Q.  B.  375, 

L.  J.  K.  B.  198.  385 ;  11  L.  J.  M.  0.  5. 

(t)  Timothy  v.  Simpson,  1  0.  M.  &  B.  (,x)  Berecowt  v.  Gorbishley,  5  E.  &  B. 

757 ;  4  L.  J.  Ex.  81 ;  Price  v.  Seeley,  10  188  ;  24  L.  J.,  Q.  B.  313. 

CI.  &  Fin.  28.  (y)  Hale,  Hist.  PI.  Cor.  587. 
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offender  for  the  purpose  of  taking  him  before  a  magistrate  (z). 
If  a  constable  is  preventing  a  breach  of  the  peace,  and  any  person 
stands  in  his  way  with  intent  to  hinder  him  from  so  doing,  the 
constable  is  justified  in  taking  such  person  into  custody,  but  not 
in  giving  him  a  blow  (a). 

Bights  of  liberty — Arfest — What  is  a  breach  of  the  peace. — The 
continued  ringing  at  a  door-bell  without  cause  or  excuse  does  not 
ia  itself  amount  to  a  breach  of  the  peace,  so  as  to  justify  the 
arrest  of  a  person  by  a  private  individual ;  but  it  is  eminently 
calculated  to  lead  to  a  breach  of  the  peace ;  and  if  it  does  in 
iact  lead  to  a  breach  of  the  peace  within  view  of  a  constable,  the 
latter  may  take  the  aggressor  into  custody  (b).  If  a  man  threatens 
to  force  his  way  into  the  house  of  another,  and  collects  a  mob  at 
the  door,  and  refuses  to  go  away  when  directed  so  to  do,  this  is  a 
breach  of  the  peace,  and  the  owner  of  the  house  is  justified  in 
directing  a  constable  to  take  him  into  custody,  in  order  to 
preserve  the  peace  (e). 

It  must  be  shown  that  there  was  an  actual  breach  of  the 
peace  in  order  to  justify  an  imprisonment.  It  is  not  enough  to 
show  that  the  plaintiff"  made  a  great  noise  and  disturbance,  and 
refused  to  depart,  and  was  in  great  heat  and  fary,  ready  and 
desirous  to  make  an  affray  and  commit  a  breach  of  the  peace  "  (d). 
Disturbance  and  annoyance  of  a  public  meeting,  by  putting 
questions  to  the  speakers,  making  observations  on  their  state- 
ments, and  saying,  "  That's  a  lie,"  do  not  constitute  a  breach  of 
the  peace  (e).  Nor  can  an  imprisonment  be  justified  on  the 
ground  that  the  plaintiff  unlawfully  entered  the  defendant's 
house  and  made  a  great  noise  and  disturbance  therein,  and  would 
not  depart  when  requested  so  to  do  (/).  But,  if  a  man  comes 
into  a  public-house,  and  makes  a  very  great  noise  and  disturbance 
therein,  and  creates  alarm  and  disquiets  the  neighbourhood,  his 
conduct  amounts  to  a  breach  of  the  peace,  and  justifies  the  land- 
lord in  giving  him  into  custody,  and  the  constable  in  taking  him 
into  custody,  if  the  disturbance  occurs  within  view  of  the  con- 
stable (ff).  If  a  man  stops  before  the  door  of  a  dwelling-house  or 
shop,  applying  abusive  and  opprobrious  epithets  to  the  inmates, 

(z)  Beg.  V.  Light,  Dears.  &  B.  0.  0.  (d)  Wheeler  v.    Whiling,  9  0.   &  P. 

332;  27  L.J.  M.  0.  1.  262. 

(a)  Levy  v.  Edwards,  1  0.  &  P.  40.  (e)  Wooding  v.  Oxley,  9  0.  &  P.  1. 

(6)  Gram*  V.  J/oser,  5  M.&G.  123;  12  (/)  Green   v.   Bartram,  4    0.   &  P. 

L.  J.  0.  P.  146.    And,  if  the  nuisanoe  SOS;    Itose    v.    Wilson,    1   Biog.   353; 

is  committed  within  the  metropolitau  2  L.   J.   (0.   S.)  0.   P.   14;    Beece  v. 

police  district,  the  offender  may,  if  found  Taylm;  4  N.  &  M.  469;  4  L.  J.  K.  B. 

in  the  act,  be  apprehended  by  the  master  74. 

of  the  house.   Simmons  v.  Millingen,  2  (g)  Howell  v.  Jackson,  6  C.  &  P.  723 ; 

0.  B.  524 ;  15  L.  J.  0.  P.  102.  WeUUr  v.  Waits,  11  Q.  B.  311 ;  17  L.  J. 

(c)  Ingle  v.  Bell,  1  M.  &  W.  516;  5  Q.  B.  73. 
L.  J.  M.  C.  85. 
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and  attracts  a  crowd,  and  refuses  to  desist  when  requested,  he 
commits  a  breach  of  the  peace  Qi). 

Bights  of  liberty — Arrest  under  the  Larceny  Act. — Every  person 
to  whom  property  is  offered  to  be  sold,  pawned  (t),  or  delivered, 
may,  if  he  has  reasonable  cause  to  suspect  that  an  offence  punish- 
able by  the  Larceny  Act,  1861  (j),  has  been  committed  on  or 
witli  respect  to  such  property,  apprehend  the  person  offering  the 
"same,  and  take  him,  together  with  the  property,  before  a  justice 
of  the  peace;  and  any  person  "found  committing"  an  offence 
punishable  by  the  Act,  except  the  offence  of  angling  in  the 
daytime,  may  be  immediately  (k)  apprehended  by  any  person 
without  a  warrant,  and  taken  before  a  justice,  together  with  the 
property,  if  any  (l). 

Bights  of  liberty — Arrest  for  malicious  injuries  to  property. — - 
The  Malicious  Damage  Act,  1861  (m),  enacts,  that  any  person 
found  committing  any  offence  under  that  Act  may  be  immediately 
apprehended  without  a  warrant  by  any  peace-officer,  or  the 
owner  of  the  property  injured,  or  his  servant,  or  any  person 
authorized  by  him  and  forthwith  taken  before  some  neighbouring 
justice  of  the  peace,  to  be  dealt  with  according  to  law  (m).  To 
justify  an  ai-rest  under  this  statute,  it  must  be  shown  that  the 
offence  prohibited  and  made  punishable  was  actually  com- 
mitted (n),  that  the  plaintiff  was  found  and  taken  in  the  act  (o), 
and  that  the  person  arresting  was  either  the  occupier  or  the 
landlord  of  the  property  injured.  It  must  also  be  shown  that 
the  trespass  was  a  wilful  and  malicious  trespass.  It  is  conceived 
that  a  trespass  can  only  be  wilful  and  malicious  where  it  is 
committed  by  a  person  who  knows  that  he  has  no  claim  or 
pretence  of  right  to  enter  the  land.  If  he  had  reasonable 
ground  for  supposing  that  he  had  a  right,  his  act  can  be  called 
neither  a  wilful  nor  malicious  trespass  (p). 

Bights  of  liberty — Arrest  of  persons  committing  indictable 
offences  in  the  night — And  other  offences. — It  is  lawful  for  a  private 
individual  to  apprehend  any  one  who  shall  be  "  found  committing  " 
any  indictable  offence  in  the  night,  i.e.,  between  9  p.m.  and  6  a.m., 
and  to  convey  him,  or  deliver  him  to  some  constable  or  other 

Qi)  Cohen  v.  BusMsean,  2  M.  &  W.  (?)  24  &  25  Vict.  c.   96,  s.  103.    A 

477 ;  6  L.  J.  M.  0.  133.  similar  provision  is   contained   in  the 

(i)  See  also  35  &  36  Viet.  c.  93,  s.  34;  Coinage  Oifences  Act,  1861  (24  &  25 

Howard  v.  Clarke,  20  Q.  B.  D.  558.  Vict.  o.  99),  s.  31. 

(}•)  24  &  25  Vict.  c.  96.  (m)  24  &  25  Vict.  o.  97,  s.  61. 

(&)  Immediately,  that  is,   after    the  (n)  Parrington  v.  Moore,  2  Exch.  223 ; 

commission  of  the  offence,  not  immedi-  17  L.  J.  M.  O.  117. 

ately  after  the  discovery  of  it.   Downing  (o)  Simmons  v.  MilUngen,  2  0.  B.  524, 

V.  Capel,  L.  K.  2  C.  P.  461 ;  36  L.  J.  534;  15  L.  J.  C.  P.  102,  decided  on  the 

M.  C.  97.   See  also  Fox  v.  Gaunt,  3  B.  &  statute,  2  &  3  Vict.  c.  47. 

Ad.  798;  1  L.  J.  K.  B.  198;  Verecourt  (p)  Cf.  Loolcer  v.  Halcomh,  4  Bine. 

V.  Corbishley,  5  E.  &  B.  188 ;  24  L.  J.  183 ;  12  Moore,  410. 
Q.  B.  313. 

A.  N 
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peace-officer  to  be  conveyed,  before  a  justice  of  the  peace,  to  be 
dealt  with  according  to  law  (q).  Arrests  may  also  be  made  of 
persons  "found  committing"  offences  against  the  Town  Police 
Clauses  Act,  1847  (r),  by  the  owner  of  the  property  or  his 
servant,  or  any  person  authorized  by  him.  So,  also,  owners  and 
occupiers  of  land  and  their  gamekeepers,  &c.,  have  power  to 
arrest  poachers  (s). 

Bights  of  liberty — Arrest  of  persons  disturhing  divine  service. — 
Any  person  who  is  guilty  of  riotous,  violent,  or  indecent  behaviour 
in  any  church  or  chapel,  or  duly  certified  place  of  religious 
worship,  or  in  any  churchyard  or  burial-ground,  or  who  molests, 
disturbs,  vexes,  or  troubles  any  preacher  duly  authorized  to 
preach  therein,  or  any  clergyman  celebrating  divine  service,  &c,, 
may,  immediately  on  the  commission  of  the  misdemeanour,  be 
apprehended  by  any  constable  or  churchwarden  of  the  place  and 
taken  before  a  magistrate  {t).  To  bring  the  offender  within  the 
statute  it  must  be  shown  that  the  disturbance  was  wilful  and 
intentional  (m).  A  clergyman  engaged  in  collecting  the  offertory 
while  another  clergyman  is  reading  the  offertory  sentences  is 
not  celebrating  divine  service  within  the  meaning  of  this  Act; 
though  it  would  seem  that  for  the  churchwardens  or  other 
persons  to  interfere  with  him  while  so  doing  might  render 
them  guilty  of  the  offence  of  brawling  within  the  first  part  of 
the  section  {x). 

Bights  of  liberty — Arrest  of  vagrants  and  persons  found  com- 
mitting acts  of  public  indecency.- — The  Yagrancy  Act,  1824  («/), 
authorizes  any  person  whomsoever  to  apprehend  any  one  found 
committing  any  of  the  acts  of  vagrancy  specified  in  sect.  4  of 
the  statute,  such  as  fortune-telling ;  indecent  exposure  of  the 
person  in  any  street,  road,  or  place  of  public  resort,  or  within 
view  thereof,  with  intent  to  insult  any  female ;  gathering  of  alms 
by  exposure  of  wounds  and  deformities ;  collection  of  alms  by 
false  pretences ;  playing_  or  betting  in  streets  or  public  places 
with  instruments  of  gaming,  &c. 

Bights  of  liberty — Arrest  of  fugitives. — By  the  Fugitive  Offen- 
ders Act,  1881  {z),  a  person  accused  of  committing  certain  specified, 
offences  {a)  and  absconding  is  liable  to  be  arrested  under  an 
indorsed  or  provisional  wai'rant  and  brought  before  a  magistrate, 

iq)  14  &  15  Vict.  0.  19,  s.  11.  disturbing  a  Bishop  wlien  celebrating 

(r)  10  &  IJ  Viet.  c.  89,  s.  15.  the  rite  of  ordination  in  a  cathedral,  see 

(s)  9  Greo.  4,  c.  69,  s.  2.  Eensit  v.  St.  Paul's  Dean  and  Chapter, 

(0  23  &  24  Vict.  c.  32,  ss.  2,  3.  74  L.  J.  K.  B.   454;    (1905),  2  K.  B. 

(«)  Williams  v.  Glenister,  2  B.  &  C.  249. 

C90 ;  2  L.  J.  (O.  S.)  K.  B.  143 ;  Aslier  v.  (j/)  5  Geo.  4,  c.  83,  s.  4,  extended  by 

Oalcraft,  18  Q.  B.  D.  607;   56  L.  J.  34  &  35  Vict.  c.  112,  and  36  &  37  Viet, 

M.  C.  57.  c.  38. 

(a:)  Cope  v.  Barber,  K  E.  7  C.  P.  393 ;  (2)  44  &  45  Vict.  c.  69. 

41  L.  J.  M.  0.  137.    As  to  unlawfully  (o)  See  ib.,  a.  9. 
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to  be  returned  to  the  part  of  his  Majesty's  dominions  from  which 
he  is  a  fugitive. 

Rights  of  liberty — Arrest  under  Merchant  Shipping  Act — ■ 
Keeping  order  in  passenger  steamers. — By  sect.  287  (3)  of  the 
Merchant  Shipping  Act,  1894  (b),  the  master  or  other  officer  of 
any  certificated  passenger  steamer,  and  all  persons  called  by  him 
to  his  assistance,  may,  without  any  warrant,  detain  any  person 
whose  name  and  address  are  unknown  to  the  master  or  officer, 
and  who  has  committed  any  of  the  offences  specified  in  sect.  287 
of  the  Act,  such  as  being  drunk  or  disorderly,  and  persisting  in 
attempting,  after  refusal  of  permission,  to  enter,  or  refusing  to 
leave,  a  steamer  after  request  and  return  or  tender  of  the  fare 
paid  ;  molesting  passengers  after  warning  by  the  master  or  other 
officer  not  to  do  so  ;  persisting  in  attempting  to  enter  or  refusing 
to  leave  a  steamer  having  its  full  complement  of  passengers ; 
travelling  or  attempting  to  travel,  without  first  paying  his  fare, 
with  intent  to  avoid  payment ;  knowingly  and  wilfully  proceeding 
beyond  the  distance  for  which  the  fare  is  paid,  with  intent  to 
avoid  payment  for  the  additional  distance  ;  knowingly  and 
wilfully  refusing  to  leave  the  steamer  on  arriving  at  the  point 
to  which  the  fare  is  paid  ;  refusing  either  to  pay  the  fare,  or  to 
exhibit  the  ticket  or  receipt  for  the  fare,  when  demanded ;  wilMly 
obstructing  any  of  the  crew  in  the  execution  of  their  duty  upon 
or  about  the  steamer,  &c.  (e) ;  wilfully  obstructing  or  injuring 
the  machinery  or  tackle  of  the  steamer,  or  obstructing,  impeding, 
or  molesting  the  crew  in  the  navigation  or  management  of  the 
steamer  (d). 

Bights  of  liberty — Arrest  under  Merchant  Shipping  Act — (7o»- 
veyance  of  deserter  on  board  ship. — If  in  the  United  Kingdom  a 
seaman  or  apprentice  is  guilty  of  the  offence  of  desertion  or  of 
absence  without  leave,  or  otherwise  absents  himself  from  his  ship 
without  leave,  the  master,  any  mate,  the  owner,  ship's  husband, 
or  consignee  of  the  ship  may  with  or  without  the  assistance  of  the 
local  police  officers  or  constables  convey  him  on  board  his  ship. 
But  if  the  seaman  or  apprentice  so  requires,  he  is  to  be  taken 
before  some  court  capable  of  taking  cognizance  of  the  matter  to 
be  dealt  with  according  to  law ;  and  if  it  appears  to  such  court 
that  he  has  been  conveyed  on  board  on  improper  or  insufficient 
grounds,  a  fine  not  exceeding  20Z.  may  be  inflicted  upon  the 
master,  mate,  &c.,  and  the  infliction  of  such  fine  is  a  bar  to  any 
action  for  false  imprisonment  in  respect  of  the  arrest  (e).  Some- 
what similar  provisions  are  made  as  to  arrest,  without  first  pro- 
curing a  warrant,  out  of  the  United  Kingdom,  or  at  any  place  out 

(6)  57  &  58  Vict.  c.  60,  s.  287  (3).  (d)  26.,  s.  287  (2). 

(c)  Ih.,  s.  287  (1).  (e)  Ih.,  s.  222.      . 

k2 
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of  his  Majesty's  dominions,  if  and  so  far  as  the  laws  in  force  in 
that  place  permit ;  and  the  infliction  of  a  fine  on  the  master,  mate, 
&c.,  for  an  arrest  oa  improper  or  insufficient  grounds  is  a  bar  to 
any  action  for  false  impisonment  in  respect  of  the  arrest  (/). 

Bights  of  liberty — Metropolitan  Police. — Persons  may  also 
be  arrested  in  many  cases  for  offences  committed  within  the 
Metropolitan  Police  District  (g). 

Rights  of  liberty — Arrest  by  servants  of  railway  companies.—- 
Many  Acts  of  Parliament  under  which  railway  companies  are  in- 
corporated, authorize  any  officer  or  agent  of  the  company  to  seize 
and  detain  aUy  person  whose  name  and  residence  shall  be  unknown, 
who  shall  commit  any  offence  against  the  Act,  and  to  convey  him 
with  all  convenient  despatch  before  some  justice,  &c.,  without  any 
other  warrant  or  authority  than  that  given  by  the  Act.  These 
Statutes  do  not  authorize  railway  companies,  their  officers  ot 
agents,  to  take  a  person  into  custody,  or  to  detain  him,  for  riding 
in  a  first-class  carriage  with  a  second-class  ticket,  or  for  riding  in 
a  carriage  without  a  ticket,  or  for  refusing  to  pay  his  fare  when 
it  is  demanded,  or  for  mere  acts  of  omission  or  offences  against 
by-laws  (h).  Thus,  it  has  been  held  that  if  a  railway  company 
makes  and  posts  at  the  offices  and  stations  a  by-law  to  the  effect 
that  every  passenger  who  loses  his  ticket  shall  be  liable  to  pay 
the  full  fare  from  the  most  distant  station  on  the  line,  the 
company  has  no  power  to  enforce  the  by-law  by  detaining  the 
passenger  who  has  lost  his  ticket  and  refuses  to  pay  the  specified 
amount  (i),  or  by  forcibly  removing  him  from  the  carriage  in 
which  he  is  travelling  (k).  By  sect.  5,  sub-sect.  3,  of  the  Eegula- 
tion  of  Bailways  Act,  1889  (I),  which  to  this  extent  supersedes 
sect.  103  of  the  Eailways  Clauses  Act,  1845  (m),  a  penalty  is 
imposed  upon  any  person  who  travels  or  attempts  to  travel  on  a 
railway  without  having  previously  paid  his  fare,  and  with  intent 
to  avoid  payment  thereof,  or  who,  having  paid  his  fare  for  a 
certain  distance,  knowingly  and  wilfully  proceeds  by  train  beyond 
that  distance  without  previously  paying  the  additional  fare  and 
with  intent  to  avoid  payment  thereof;  or  who,  having  failed  to 
pay  his  fare,  gives  in  reply  to  a  request  by  an  officer  of  a  railway 
company  a  false  name  or  address.  A  penalty  is  also  imposed 
by  the  Act  of  1889  upon  every  passenger  who,  on  request  by  an 


(/)  57  &  58  Vict.  0.  60,  s.  223  (1),  (j!)  Chilton  v.  London  &  Croydon  Bail- 

.  (2),  (3).  way,  supra ;    Foulton  v.  L.   &  8.    W. 

(g)  See  2  &  3  Vict.  u.  47,  s.  66.  Railway,  supra. 

(h)  Chilton  v.  London  &  Croydon  Bail-  (Ic)  Butler  v.  M.  8.  Ss  L.  Bailway,  21 

way,  16  M.  &  W.  212,  231 ;  16  L.  J.  Ex.  Q.  B.  D.  207 ;  57  L.  J.  Q.  B.  564. 

89 ;  Goff  V.  <?.  N.  Bailway,  3  E.  &  E.  Q)  52  &  53  Vict.  o.  57,  a.  5.  (3). 

672 ;  30  L.  J.  Q.  B.  148.    See  Foulton  v.  (m)  8  &  9  Viot.  o.  20,  s.  103,  repealed 

L.  &  8.  W.  Bailway,  L.  E.  2  Q.  B,  534  ;  in  part  by  55  &  56  Vict.  c.  19.,  sched. 
36  L.  J.  Q.  B.  294. 
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offlcev  or  servant  of  a  railway  company,  does  not  either  produoo 
and,  if  so  requested,  deliver  up  a  ticket  showing  his  fare  has  been 
paid,  or  pay  his  fare  from  the  place  whence  he  started,  or  give  the 
officer  or  servant  his  name  and  address  (n)  ;  and  power  is  given, 
in  case  of  default,  to  any  officer  of  the  company  or  any  constable 
to  detain  him  until  he  can  be  conveniently  brought  before  some 
justice,  or  otherwise  discharged  by  due  course  of  law  (o).  A 
similar  power  to  detain  a  passenger  is  given  by  sect.  104  of  the 
Eailways  Clauses  Act,  1845  (p),  where  a  passenger  knowingly 
and  wilfully  refuses  or  neglects,  on  arriving  at  the  point  to  which 
he  has  paid  his  fare,  to  quit  the  railway  carriage  (q).  A  railway 
company  is  not  justified  under  sect.  5,  sub-sect.  2,  of  the  Act  of 
1889,  in  detaining  a  passenger  pending  an  inquiry  whether  the 
name  and  address  given  are  correct,  when  the  name  and  address 
turn  out  on  inquiry  to  have  been  in  fact  correctly  given  (r).  In  the 
ordinary  course  of  affairs,  the  company  must  determine  whether 
they  will  submit  to  what  they  believe  to  be  an  imposition,  or  use 
the  summary  power  given  for  their  protection;  and,  as  the  decision 
whether  a  particular  passenger  shall  be  arrested  or  not  must  be 
made  without  delay,  it  must  be  presumed  that  the  officers  of  the 
company  charged  with  the  management  of  traffic  have  authority 
to  determine  whether  passengers  are  to  be  taken  into  custody  for 
this  offence;  and,  if  by  mistake  an  innocent  person  is  apprehended 
by  order  of  a  superintendent,  the  company  will  be  answerable  for 
the  wrong  done  (s).  Palling  down  boards  set  up  by  the  company, 
and  other  injuries  to  their  property,  seem  to  be  offences  for  which 
persons  found  in  the  commission  of  them  are  liable  to  be  at  once 
taken  into  custody,  and  carried  before  a  magistrate. 

Bights  of  liberty — Imprisonment  hy  order  of  a  judge  or  judicial 
officer. — All  judges  of  a  court  of  record  have  power  to  commit  to 
the  custody  of  their  officer  sedente  curia,  by  oral  command,  without 
any  warrant  made  at  the  time.  This  proceeds  upon  the  ground 
that  there  is,  in  contemplation  of  law,  a  record  of  such  commit- 
ment, which  record  may  be  drawn  up  when  necessary.  A  prisoner 
is  in  lawful  custody,  when  committed  to  prison  for  the  purpose 
of  being  brought  up  again  for  re-hearing,  although  without  any 
warrant  or  commitment  in  writing  (f). 

All  courts  of  record  have  power  to  fine  and  imprison  for  any 
contempt  committed  in  the  face  of  the  court ;  for  the  power  is 
necessary  for  the  due  administration  of  justice,  to  prevent  the 
court  being  interrupted.      The  superior  courts  at  Westminster 

On)  52  &  53  Vict.  o.  57,  b.  5  (1).  L.  J.  Q.  B.  378. 

(o)  lb.,  s.  5  (2).  (s)  Goff  Y.  G.  N.  Railway,  3  B.  &  B. 

(20  8  &  9  Vict.  0.  20,  s.  104.  672 ;  30  L.  J.  Q.  B.  148. 

la)  lb.,  B.  103.  (0  S^emp  v.  Neville,  10  0.  B.  N.  S, 

(r)  Knights  v,  L.  C.  &  J).  Bailwa.y,  62  523 ;  31  L,  J.  C.  P,  158, 
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also  had  power  to  imprison  for  contempt  out  of  court  (u) ;  for 
they  were  originally  carved  out  of  the  one  supreme  court,  and 
were  all  divisions  of  the  Aula  Begis,  where  it  was  said  the  king 
in  person  dispensed  justice;  and  their  power  of  committing  for 
contempt  was  an  emanation  of  the  royal  authority ;  for  any 
contempt  of  the  court  was  held  to  be  a  contempt  of  the  sovereign. 
But  inferior  courts  of  record  have  no  power  to  imprison  for  con- 
tempt of  court  when  that  contempt  is  committed  out  of  court, 
as  the  writing  or  publication  of  articles  reflecting  on  the  conduct 
of  the  judge  {v). 

Under  the  Bankruptcy  Act,  1883  {x),  the  court  may  order 
the  arrest  of  a  debtor  who  has  been  served  with  a  bankruptcy 
notice  if  it  appears  to  the  court  that  there  is  probable  reason  for 
believing  that  he  had  absconded  or  is  about  to  abscond  {y)  or 
remove  his  goods,  or  if  he  fails  to  attend  any  examination  ordered 
by  the  court.' 

Rights  of  liberty — Malicious  arrest. — By  sect.  6  of  the  Debtors 
Act,  1869  (z)  (which  is  a  re-enactment  in  effect  of  1  &  2  Vict, 
c.  110,  ss.  1  to  10),  arrest  on  mesne  process  is  abolished ;  but  it  is 
enacted  that,  if  a  plaintiEf  shall  at  any  time  before  final  judgment 
prove,  by  evidence  on  oath,  to  the  satisfaction  of  a  judge,  that  he 
has  good  cause  of  action  against  the  defendant  to  the  amount  of 
50?.  or  upwards,  and  that  there  is  probable  cause  for  believing 
that  the  defendant  is  about  to  quit  England,  unless  he  be  appre- 
hended, and  that  bis  absence  from  England  will  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  action  (a),  such 
judge  may  in  the  prescribed  manner  order  the  defendant  to  be 
arrested  and  imprisoned  for  a  period  not  exceeding  six  months, 
unless  and  until  he  gives  the  prescribed  security,  not  exceeding 
the  amount  claimed  in  the  action,  that  he  will  not  go  out  of 
England  without  the  leave  of  the  court.  The  foundation,  there- 
fore, on  which  the  liability  of  a  person  for  a  malicious  arrest  must 
now  rest  is,  that  the  party  obtaining  the  order  or  authority  from 
a  judge  for  the  arrest  has  imposed  on  the  latter  by  some  false 
statement,  some  suggestio  falsi  or  su^ppresslo  veri,  and  has  thereby 
satisfied  him,  not  only  of  the  existence  of  the  debt  to  the  requisite- 
amount,  but  also  that  there  is  reasonable  ground  for  supposing 
the  debtor  to  be  about  to  quit  the  country.     If,  without  fraud  or 

(m)  As  to  the  antiquity  of  the  juris-  Q.  B.  195;  62  L   J.  Q.  B.  604.    As  to 

diction,  see  jjer  Lord  Russell  of  Killowen,  the  power  of  a  county  court  judge  to 

Ileg.  V.  Gray  (1900),  2  Q.  B.  36 ;  69  L.  J.  commit  for  contempt,  see  51  &  52  Vict. 

Q.  B.  502,  referring  to  Opinions  &  Judg-  c.  43,  s.  167.     See  yosi,  p.  932. 

ments,  p.  243,  by  Wilmot,  J.     See  ^ost,  (a)  46  &  47  Vict.  c.  52,  s.  25. 

p.  921.  (3/)  53  &  54  Vict.  c.  71,  s.  7. 

(d)  Fer  Cockburn,  C.3.,Iteg.  v.  Lefroy,  (z)  32  &  33  Vict.  c.  62,  s.  6 ;  and  see 

L.  R.  8  Q.  B.  134 ;  Svb  nom.  Jottiffe,  &  also  R.  S.  C.  1883,  Order  LXIX. 

parte;  42  L.  J.    Q.  B.   121;  Seg.  v.  (a)  Drover  v.  Beyer,  13  Oh.  D.  242; 

Brompton  County  CouH  Judge  (1893),  2  49  L.  J.  Ch.  37. 
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falsehood,  upoQ  an  affidavit  fairly  stating  the  facts,  the  party 
succeeds  in  satisfying  the  judge  that  the  defendant  is  about  to 
quit  the  country,  and  so  obtains  an  order  to  arrest  him,  he  is  not 
liable  to  an  action,  thougb  the  defendant  had  no  such  intention, 

The  party  arrested  has  the  power  of  making  an  application  to 
a  judge  or  the  court  praying  to  be  discharged  out  of  custody ; 
and  the  discharge  will  be  granted  as  a  matter  of  course,  if  such 
party  succeeds  in  satisfying  the  judge  or  court  that  he  has  not, 
nor  ever  had,  the  intention  imputed  to  him ;  but  the  discharge 
affords  no  ground  of  action  against  the  party  procuring  the  arrest, 
if  the  original  order  for  the  arrest  was  fairly  obtained  (6),  as  it 
is  a  judicial  act,  and  a  person  concerned  in  enforcing  it  is  not 
responsible  for  its  correctness  (c).  Where,  however,  the  facts  are 
not  truly  stated,  and  the  court  or  judge  has  been  put  in  motion 
without  reasonable  and  probable  cause,  and  the  party  making  the 
aflSdavit,  or  procuring  the  order  for  the  arrest,  was  guilty  of  false- 
hood, or  of  culpable  negligence  in  swearing  to  facts  without 
knowing  whether  they  were  true  or  false,  there  will  be  evidence 
from  which  a  jury  might  infer  malice  {d).  It  is  not  essential 
that  the  warrant  or  order,  upon  which  the  arrest  took  place, 
sliould  be  produced  at  the  trial  of  an  action  for  malicious  arrest ; 
and  any  statements  or  declarations  made  by  the  defendant  tend- 
ing to  show  that  he  had  no  reasonable  or  probable  cause  for 
believing,  and  did  not  believe,  that  tlie  plaintiff  was  about  to 
quit  England,  are  evidence  against  the  defendant  to  show  that 
he  was  actuated  by  malicious  motives  in  procuring  the  order  for 
the  plaintiff's  arrest  (e). 

Where  the  defendant,  for  purposes  of  extortion,  had  placed  a 
writ  in  the  hands  of  a  sheriff's  officer,  with  instructions  to  arrest 
the  plaintiff  unless  he  would  give  up  some  property,  and  the 
officer  finding  his  way  to  the  plaintiff's  sick  bed  produced  the 
writ  and  demanded  the  property,  telling  the  plaintiff  that  unless 
it  was  delivered  up  to  him  a  man  would  be  left  with  him,  and  the 
plaintiff  yielded  to  the  pressure,  and  gave  up  the  property,  it  was 
held  that  these  facts  amounted  in  judgment  of  law  to  an  arrest  (/). 

(6)  Daniels  v.  Fielding,  16  M.i  &  W.  made  by  the  defendant  before  the  judge 

200  at  p.  207;  16  L.  J.  Ex.  153.  by  production    of   the  original  or  an 

(c)  WiUiams  v.  Smith,  14  C.  B.  N.  S.  examined  or  oflaoe  copy  (Arundell  v. 
596.  White,  U  East,  216 ;  Crooh  v.  Bowling, 

(d)  Gibbons  v.  Alison,  3  0.  B.  181,  3  Doug.  75;  Casburn  Y.Ileid,2  Moore, 
185;  Boss  V.  Norman,  5  Exch.  359;  19  60),  and  must  show  that  the  defendant 
L.  J.  Ex.  329.  made  the  afiHdavit,  or  used  it  (Bees  v. 

(e)  Petrie  v.  Lamont,  3  M.  &  G.  702 ;  Somen,  McClel.  &  Y.  392).  As  to  office 
11  L.  J.  0.  P.  63.  copies  being  admissible  in  evidence,  see 

(/)  Grainger  v.  Hill,  i  Bing.  N.  0.  E.  S.  C.  1883,  Order  XXXVII.,  r.  4. 

212  ;  7  L.  J.  0.  P.  85.    In  an  action  for  The  judge's  order  for  holding  the  plaintiff 

a  malicious  arrest  under  a  judge's  order,  to  bail  should  be  proved  by  productiou 

the  plaintiff  must,  under  the  plea  of  not  of  the  original  order,  purporting  to  be 

gmlty,beprepared  to  prove  the  affidavit  signed  by  one  of  the  judges  of  tlie 
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Where  the  plaintiff  who  had  been  arrested  under  a  writ  of 
ne  exeat  regno  paid  the  sheriff  the  sum  for  which  the  writ  was 
marked,  but  did  not  move  to  discharge  the  writ,  it  was  held  that 
it  must  be  taken  to  have  been  properly  issued,  and  consequently, 
that  the  plaintiff  could  not  recover  (g).  If  a  solicitor  maliciously, 
and  without  reasonable  and  probable  cause,  knowing  that  his 
client  has  no  just  claim  against  the  plaintiff,  assists  in  putting 
the  law  in  motion,  and  effects  an  unlawful  and  malicious  arrest, 
he,  as  well  as  his  client  who  has  authorized  the  proceeding,  will 
be  responsible  in  damages  (h). 

Bights  of  liberty — Detention  of  recruits  and  deserters. — The 
Army  Act,  1881  (i),  and  regulations  do  not  justify  the  arrest  and 
detention  by  an  officer  of  any  but  a  recruit  or  a  soldier.  The 
Army  Act,  1881,  enacts,  that  every  person  offering  to  enlist, 
who  on  appearance  before  a  justice  of  the  peace  assents  to  be 
enlisted,  upon  signing  the  declaration  and  taking  the  oath  "  shall 
be  deemed  to  be  enlisted  as  a  soldier  of  His  Majesty's  regular 
forces  "  (k).  If  a  person  apprehended  as  a  deserter  turns  out  to 
be  a  civilian,  and  not  a  recruit  or  soldier,  the  parties  who  appre- 
hended him,  or  ordered  or  procured  his  imprisonment,  will  be 
responsible  in  damages  for  the  wrong  done ;  for  none  are  bound 
by  tho  Army  A.ct  or  regulations  except  His  Majesty's  regular 
forces,  and  such  persons  as  are  mentioned  in  the  Act  as  being 
subject  to  military  law  as  soldiers  (I). 

Bights  of  liberty — Confinement  of  dangerous  lunatics. — A  private 
person  may,  without  any  warrant  or  authority,  confine  a  person 
disordered  in  his  mind,  who  seems  disposed  to  do  mischief  to 
himself  or  to  any  other  person  (m),  the  restraint  being  necessary 
both  for  tho  safety  of  the  lunatic  and  the  preservation  of  the 
public  peace ;  but,  as  the  custody  of  these  unfortunate  persons 
is  a  matter  of  great  public  interest,  the  legislature  has  established 


superior  courts  (8  &  9  Vict.  c.  113,  s.  2).  under  which  the  arrest  was  effected  may 

Where  the  plaintiff  put  in  evidence  the  be  proved  by  production  of  the  original 

judge's  order,  and  a  writ  of  capias  which  writ,  sealed  with  the  seal  of  the  court ; 

had  been  issued  thereon  and  lodged  with  or,  if  it  has  been  returned  and  become 

the  sheriff,  but  the  capias  was  not  shown  matter  of  record,  it  may  be  proved  by  a 

to  have  been  returned,  neither  was  any  certified  or  examined  copy, 

warrant  produced,  but  it   was  proved  (g-)  Lees  v.  Patterson,  7  Ch.  D.  866 : 

that  on  the  defendant  being  told  that  47  l.  j.  Oh.  616. 

the  plaintiff  was  in  custody  he  said,  as  he  .^v  gtockley  v.  Bornidge,  8  0.  &  P.  11. 

had  got  him  fast  lie  would  punish  him,  ).(  ..  .   i?  ■,r,-„(.  „  co   „„„+,-„„o/i  „^ 

and  further,  that  his  attorney  attended  W  **  V^  7        /  a    '  '=°"*\^"«'^  ^''■ 

before  the  jidge  to  oppose  the  plaintiff's  ""^"y  ^^  *^'ATI  ^^o      lif^h  .o^ 

discharge,  it  was  held  that  there  was  CO  44  &  45  Vict.  c.  58,  s.  80  (1),  (2), 

sufficient  proof  against  the  defendant,  (4  (6)).  ^See  Wolton  v.  Gavm,  16  Q.  B. 

without  the  production  and  proof  of  any  48 ;  20  L.  J.  Q.  B.  73,  decided  on  tho 

warrant  (Peine  v.  Lamont,  3  M.  &  G.  Mutiny  Act. 

702;  11  L.  J.  0.  P.  63).    If  the  defen-  (0  See  44  &  45  Vict  c.  58,  s.  176. 

dant  has  not  by  hi§  conduct  and  deolara-  (m)  Bro.    Abr,  Paux  Iiti'KIsONJiENT 

tions  admitted  that  the  arrest  was  made  pi.  28, 
by  his  orders  and  direction^,  the  ^rit 
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appropriate  tribunals  and  forms  of  proceeding  for  ascertaining 
their  exact  mental  condition,  and  imposing  the  necessary  restraint 
upon  their  actions,  under  the  supervision  of  public  functionaries. 

The  Lunacy  Act,  1890  (n),  establishes  a  form  of  proceeding 
by  means  of  urgency  orders  (o),  based  upon  medical  certificates, 
for  the  purpose  of  facilitating  the  reception  of  persons  of  unsound 
mind,  who  are  dangerous  to  themselves  or  to  others,  in  asylums 
where  they  are  to  be  properly  restrained  and  treated.  If  the 
forms  of  proceeding  prescribed  by  the  Act  are  not  strictly  com- 
plied with,  the  imprisonment  is  imlawful  (p).  The  fact  of  a 
person's  acting  so  as  to  appear  to  be  of  unsound  mind  is  no 
justification  to  another  for  locking  him  up  as  a  lunatic  without 
compliance  with  the  requisite  form  of  proceeding.  It  must  be 
proved  that  the  person  imprisoned  was,  at  the  time  the  restraint 
was  put  upon  him,  a  dangerous  lunatic.  The  statute  protects 
every  person  acting  in  pursuance  of  the  Act,  except  the  person 
signing  the  order  for  the  confinement  of  the  lunatic.  The  certifi- 
cates of  all  the  doctors  and  physicians  in  the  world  will  not 
justify  one  person  in  taking  and  confining  another  as  a  lunatic, 
unless  it  is  proved  that  the  person  confined  was  really  a  dangerous 
madman,  or  unless  the  person  justifying  the  imprisonment  is  the 
medical  man,  or  the  keeper  of  the  asylum,  or  his  servant,  entitled 
to  statutory  protection  (q).  But  any  action  brought  by  any 
person  detained  as  a  lunatic  for  anything  done  under  the  Lunacy 
Act,  1890,  is  subject  to  the  provisions  of  the  Public  Authorities 
Protection  Act,  1893  (r).  ■ 

Bights  of  liberty — Arrest  of  principal  hy  his  hail. — The  bail 
may,  whenever  they  please,  render  their  principal  in  their  own 
discharge.  They  may  take  him  up  even  upon  a  Sunday,  and 
confine  him  until  the  next  day,  and  then  render  him ;  and  the 
doing  it  on  a  Sunday  is  no  service  of  process,  but  rather  like  the 
case  where  a  sheriff  arrests  by  virtue  of  a  process  of  court  on 
Saturday,  and  the  party  escapes,  and  the  sheriff  takes  him  upon 
a  Sunday,  which  he  may  do,  for  it  is  only  a  continuance  of  the 
foimer  imprisonment  (s).  A  person  who  has  given  bail  is  always 
supposed  to  be  in  the  custody  of  his  bail,  and  may  be  taken  and 
rendered  at  any  time,  even  while  he  is  attending  as  a  witness  in  a 
court  of  justice  in  obedience  to  his  subpoena  {t). 


(n)  53  &  54  Vict.  c.  5.    As  to  the  care  420 ;  28  L.  J.  Q.  B.  134. 

of  idiots,  see  49  &  50  Vict.  c.  25.  (r)  56  &  57  Vict.  o.  61,  ss.  1,  3,  and 

(o)  53  &  54  Vict.  c.  5,  s.  11,  and  sohed.  sohed.  which  repeals  53  &  54  Vict.  c.  5, 

II.,  forms  4,  8,  9.  s.  331. 

Op)  Coleridge,  J.,  Beg.  v.  Finder,  24  (s)  Per  Cur.,  Anon.,  6  Mod.  231. 

L    J    Q.  B.  148 ;   Meg.  v.  Minster,  20  {t)  Lyne,  Ex  parte,  3  Stark.  132 ;  Horn. 

L.  J.  M.  C.  48  ;    Norris  v.    Seed,  3  v.  Smnford,  D.  &  By.  N.  P.  0.  20 ;  1 

Exch.  782 ;  18  L.  J.  Ex.  300.  D.  &  By.  Office  of  Magistrates,  361, 

(j)  Fletcher  v.  Fletcher,  1  E.  4  E, 
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Bemedies  for  injuries  to  the  person — Damages  recoverable. — 
"The  court,"  observes  Tindal,  G.J.,  "never  interferes  with  the 
discretion  of  the  jury  as  to  the  amount  of  damages  unless  they 
are  grossly  excessive,  or  clearly  founded  upon  a  mistaken  or 
improper  view  of  the  matter"  (m).  The  circumstances  of  time 
and  place  as  to  when  and  where  the  assault  was  committed,  and 
the  degree  of  personal  insult,  must  be  considered  in  estimating 
the  nature  of  the  offence  and  the  amount  of  damages.  ."It  is 
a  greater  insult  to  be  beaten  upon  the  Eoyal  Exchange  than 
in  a  private  room"  {v).  When  the  assault  is  accompanied 
by  a  false  charge,  affecting  the  character  of  the  plaintiff,  the 
offence  will,  of  course,  be  greatly  -aggravated,  and  the  damages 
proportionably  increased ;  and,  if  the  plaintiff  has  bebh  assaulted 
and  imprisoned  under  a  false  charge  of  felony,  where  no 
felony  has  been  committed,  or  where  there  was  no  reasonable 
ground  for  charging  the  plaintiff,  exemplary  damages  will  be 
recovered. 

Where  some  printers'  devils,  who  had  been  unlawfully  im- 
prisoned for  six  hours,  brought  their  several  actions,  and  the  jury 
gave  each  of  them  300Z.  damages,  the  court  declined  to  meddle 
with  the  verdict,  although  it  was  proved  that  each  of  the  plaintiffs 
had  been  civilly  treated  and  fed  upon  beef-steaks  and  porter 
during  the  period  of  their  imprisonment  («).  "If  the  jury," 
said  Pratt,  C.  J.,  "  had  been  confined  by  their  oath  to  consider  the 
mere  personal  injury  only,  perhaps  20?.  damages  would  have  been 
thought  damages  sufficient:  but  the  small  injury  done  to  the 
plaintiff,  or  the  inconsiderableness  of  his  station  and  rank  in  life, 
did  not  appear  to  the  juiy  in  that  striking  light  in  which  the 
great  point  of  law  touching  the  liberty  of  the  subject  appeared  to 
them  at  the  trial." 

Money  paid  by  the  solicitor  of  the  plaintiff  to  procure  the 
release  of  the  plaintiff  from  an  unlawful  imprisonment  is  recover- 
able as  part  of  the  damages  naturally  resulting  from  the  wrongful 
act ;  for  "  a  person  may  say  that  he  has  been  forced  to  pay  that 
which  a  man,  who  is  his  agent,  has  been  forced  to  pay  for  him"  (y). 
Every  expense  that  the  plaintiff  necessarily  incurs  in  order  to 
restore  himself  to  a  complete  state  of  freedom  from  imprisonm'ent 
is  recoverable  as  part  of  the  damages.  Where  a  plaintiff,  by  being 
bailed,  obtained  only  an  imperfect  release,  being  in  the  hands  and 
at  the  mercy  of  the  persons  who  might  at  any  time  render  him 
back  to  gaol,  it  was  held  that  the  expense  of  removing  himself  from 

(«)  Edgeil  v.  Francis,  1  So.  N.  E.  118  (x)  Huelcle  v.  Money,  2  Wils.  205. 

at  p.  121 ;  9  L.  J.  0.  P.  233 ;  Huclde  v.  (y)  Pritehard  v.  Jloevey,  1  Cr.  &  M. 

Money,  2  Wils.  205.  775  at  p.  778  ;  2  L.  J.  Ex.  251. 

(b)  Tunidge  v.  Wade,3  Wils.  18. 
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that  position  was  only  one  of  the  steps  necessary  for  completing 
his  discharge  from  the  original  imprisonment,  and  that,  if  it  were 
necessary  for  the  plaintiff  to  set  aside  a  coroner's  inquisition,  on 
which  a  warrant  had  been  issued  for  his  committal,  in  order  to 
restore  himself  to  a  complete  state  of  freedom,  he  was  entitled  to 
recover  the  expense  thereof,  as  part  of  the  damages  of  the  original 
wrongful  act  {z). 

Remedies  for  injuries  to  the  ^person — Damages  too  remote. — 
Where  a  passenger  on  board  ship  was  assaulted  and  imprisoned 
for  one  night  by  the  captain,  and  in  consequence  thereof  took  the 
first  opportunity  of  leaving  the  ship,  and  paid  lOOZ.  for  his  passage 
home  in  another  vessel,  it  was  held  that  in  order  to  recover  the 
lOOZ.  as  part  of  the  damages  for  the  assault  and  imprisonment,  it 
was  necessary  for  the  plaintiff  to  prove  that  in  leaving  the  ship 
he  was  acting  from  a  reasonable  regard  for  his  own  safety  (a). 
Where  the  plaintiff,  in  an  action  for  an  assault  and  false  im- 
prisonment, sought  to  make  the  defendant  responsible  for  the 
consequences  of  a  remand  by  the  magistrate,  it  was  held  that 
he  was  liable  only  for  the  first  imprisonment  and  taking  before 
the  magistrate,  and  not  for  the  remand  or  any  subsequent 
detention  thereunder,  they  being  the  acts  of  the  magistrate  (&). 
Where  a  railway  company  removed  a  passenger  from  the  train 
(without  any  unnecessary  violence)  under  a  mistaken  impression 
that  he  had  no  ticket,  and  the  passenger  left  a  pair  of  race- 
glasses  behind  him,  it  was  held  he  could  not  recover  the 
value  of  them  as  part  of  the  damages  for  the  assault,  although 
the  court  admitted  it  would  have  been  very  different  had  he 
lost  any  part  of  his  property  in  a  scuffle  with  the  railway 
servants  (e). 

Remedies  for  injuries  to  the  i^erson — Mitigation  of  damages. — 
Where  it  was  contended  that  the  blow  was  unintentionally  struck, 
the  defendant  intending  to  strike  A,  when  he  accidentally  in  the 
scuffle  struck  B,  Bosanquet,  J.,  told  the  jury  that  there  could  be 
no  doubt  but  that,  as  the  defendant  struck  the  plaintiff,  the 
plaintiff  was  entitled  to  a  verdict,  whether  it  was  done  intention- 
ally or  not,  but  that  the  intention  was  material  in  determining 
the  amount  of  damages  (d).  If  it  is  proved  that  the  blow  was 
unintentionally  struck,  and  that  an  apology  was  immediately 
offered,  the  evidence  would  tend  materially  to  reduce  the  amount 
of  damages. 

(z)  FoxaU  V.  Barnett,  2  E.  &  B.  928 ;  be  liable  for  the  injury  resulting  from  a 

23  L.  J.  Q.  B.  6.  remand. 

(o)  Soyce  v.  Bayliffe,  1  Campb.  58.  (c)  Olover  v.  L.  &  S.  W.  Railway, 

(6)  Loch  V.  AsUon,  12  Q.  B.  871 ;   18  L.  E.  3  Q.  B.  25 ;  37  L.  J.  Q.  B.  57. 

L.  J.  Q.  B.  76 ;  but  in  an  action  for  a  (d)  James  v.   Campbell,  5  C.  &    P. 

malioioua  prosecution,  the  defendant  will  372. 
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In  an  action  for  false  imprisonment  in  giving  the  plaintiff 
in  charge  to  a  police-officer,  it  may  be  shown  in  mitigation  of 
damages,  that  the  plaintiff  had  for  several  days  annoyed  and 
insulted  the  defendant,  by  following  him  about  the  streets,  and 
telling  him  to  pay  his  debts  (e). 

(e)  Thomas  v.  Powell,  7  C.  &  P.  807. 
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CHAPTER  VI. 

INJURIES   TO    EEPUTATION. 


SECTION  I. 

DEFAMATION   OF   CHAKACTER. 

Distinction  hetween  slander  and  libel. — Slander  in  writing  ot  in 
print  has  come  to  be  considered  in  our  law  a  graver  wrong  than 
slander  by  mere  word  of  mouth,  and  reasonably  so,  inasmuch  as 
it  is  accompanied  with  greater  deliberation,  indicates  greater 
malice,  and  is  in  general  more  widely  propagated  than  oral 
slander.  Hence  words  of  a  depreciatory  character,  which,  if 
spoken  only,  would  not  be  actionable,  may  become  so  by  being 
put  into  writing  or  print  and  published.  "There  is  a  distinction," 
observes  Gould,  J.,  "  between  libels  and  words.  A  libel  is  punish- 
able both  criminally  and  by  action,  when  speaking  the  words 
would  not  be  punishable  in  either  way ;  for  speaking  the  words 
'  rogue '  and  '  rascal '  of  any  one,  an  action  will  not  lie  ;  but,  if 
those  words  were  written  and  published  of  any  one,  I  doubt  not 
an  action  would  lie  "  (a).  Merely  to  call  a  man  a  swindler,  or  a 
cheat,  or  dishonest  person,  by  word  of  mouth,  is  not  actionable  (b), 
unless  it  is  spoken  of  him  in  his  trade  or  business  (e);  but,  if  such 
words  are  published  in  writing  or  printing,  they  are  actionable 
per  se  (d).  Words  spoken  which  imputed  unchastity  or  adultery 
to  a  woman  or  girl  were  not  actionable  without  special  damage 
prior  to  the  Slander  of  Women  Act,  1891  (e) ;  but,  if  published 
in  a  newspaper,  they  were  always  actionable  (/). 

Before,  therefore,  a  person  gives  general  notoriety  to  oral 
calumny,  by  circulating  it  in  print,  he  must  be  prepared  to  prove 
its  truth  to  the  letter ;  for  he  has  no  more  right  to  take  away  the 
character  of  the  plaintiff,  without  being  able  to  prove  the  truth  of 

(a)  Villiers  v.  Mousley,   2  Wils.  403.  (d)  I'anson  v.  Stuart,  1  T.  E.  748. 

See  also  Co.  125  b.  (e)  54  &  55  Vict.  c.  51,  s.  1. 

(6)  Savile  v.  Jardine,  2  H.  BI.  5.32.  (/)  Bl.  Com.,  by  Christian,  125,  n.  6. 
(c)  Bac.  Abr.  Slander,  B.  4  (5;. 
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the  charge  that  he  has  made  against  him,  than  he  has  to  take 
his  property  without  being  able  to  justify  the  act  by  which 
he  possessed  himself  of  it.  "Indeed,"  observes  Best,  O.J., 
"if  we  reflect  on  the  degree  of  suffering  occasioned  by  loss 
of  character,  and  compare  it  with  that  occasioned  by  loss  of 
property,  the  amount  of  the  former  injury  far  exceeds  that  of 
the  latter  "  {g). 

Oral  slander  uttered  under  circumstances  not  rendering  it 
actionable,  may  therefore  become  actionable  by  being  printed  and 
published ;  and  the  publisher  may  become  responsible  in  damages 
for  publishing  in  writing  what  would  not  be  actionable  so  long  as 
it  was  circulated  only  by  word  of  mouth.  In  cases  of  this  sort, 
the  author  who  has  spoken  the  words  is  exempt  from  all  legal 
responsibility ;  while  the  man  who  circulates  them  in  writing,  and 
all  who  aid  and  assist  therein,  are  liable  to  an  action  for  dam- 
ages Qi).  In  the  case  of  an  oral  slander,  "  what  has  been  said  is 
known  only  to  a  few  persons  :  and,  if  the  statement  is  untrue,  the 
imputation  cast  upon  any  one  may  be  got  rid  of;  the  report  is 
not  heard  of  beyond  the  circle  in  which  all  the  parties  are  known ; 
and  the  veracity  of  the  accuser,  and  the  previous  character  of  the 
accused,  will  be  properly  estimated.  But,  if  the  report  is  to  be 
spread  over  the  world  by  means  of  the  press,  the  malignant  false- 
hoods of  the  vilest  of  mankind,  which  would  not  receive  the  least 
credit  where  the  author  is  known,  would  make  an  impression 
which  it  would  require  much  time  and  trouble  to  erase,  and  which 
it  might  be  difficult,  if  not  impossible,  completely  to  remove." 
As  to  the  question  whether  the  publisher  of  a  libel  should  be 
allowed  to  exonerate  himself  from  the  responsibility  of  the  act  by 
naming  the  author,  "  Of  what  use  is  it,"  observes  Best,  C.  J.,  "  to 
send  the  name  of  the  author  with  a  libel  that  is  to  pass  into  a 
country  where  he  is  entirely  unknown  ?  The  name  of  the  author 
of  a  statement  will  not  inform  those  who  do  not  know  his  cha- 
racter, whether  he  is  a  person  entitled  to  credit  for  veracity  or  not ; 
whether  his  statement  was  made  in  earnest  or  by  way  of  joke ; 
whether  it  contains  a  charge  made  by  a  man  of  sound  mind  or  the 
delusion  of  a  lunatic  "  {i). 

Similarly  it  is  no  defence  to  an  action  for  a  libel  to  show  that 
a  ludicrous  narrative  in  a  newspaper  concerning  the  plaintiff  was 
only  a  repetition  of  a  story  told  by  the  plaintiff  of  himself;  for 
"  there  is  a  great  difference  between  a  man's  telling  a  ludicrous 
story  of  himself  to  a  circle  of  his  own   acquaintance,  and  a 

(g)  De  Crespigny  v.  Welleshy,  5  Bing.  v.  Kirry  (Lord),  4  Taunt,  354. 
332  at  p.  40G ;  7  L.  J.  C.  P.  100.  (i)  Be  Oreipigny  v.  Wellenley,  5  Bing. 

(ft)  mOregor  v.  Thwaite',  3  B.  &  C.  at  p.  403;  7  L.  J.  0.  P.  100. 
24 ;  2  L.  J.  (0.  S.)  K.  B.  217 ;  ThorUy 
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publication  of  it  to  all  the  world  through  the  medium  of  a  news- 
paper" (k). 

What  is  a  libel. — Every  false  and  unprivileged  (Z)  publication 
by  writing,  printing,  picture,  effigy  (m),  or  other  fixed  representa- 
tion to  the  eye,  which  exposes  any  person  to  hatred,  contempt, 
ridicule,  or  obloquy,  or  which  causes  him  to  be  shunned  or 
avoided,  or  which  has  a  tendency  to  injure  him  in  his  occupation, 
is  a  libel.  To  constitute  a  libel,  it  is  necessary  not  only  that  the 
words  should  be  susceptible  of  a  libellous  meaniug,  but  that  in 
the  mind  of  a  reasonable  man  they  would  constitute  an  imputa- 
tion upon  the  person  complaining  (n).  If  the  matter  complained 
of  can  on  a  reasonable  construction  be  libellous,  the  question 
whether  it  is  or  is  not  libellous  is  a  question  for  the  jury  (o).  All 
publications  in  writing  or  in  print,  imputing  to  another  dis- 
graceful, or  fraudulent,  or  dishonest  conduct  (p),  or  which  are 
injurious  to  the  private  character  or  credit,  of  another,  or  tend  to 
render  a  man  ridiculous  or  contemptible  in  the  relations  of  private 
life,  are  libellous;  and  an  action  for  damages  is  maintainable 
against  the  writer  and  publisher,  unless  the  publication  ranges 
within  that  class  of  communications  which  are  termed  privileged 
communications,  presently  to  be  mentioned,  or  unless  the  libeller 
can  prove  the  truth  of  the  libel.  To  impute  to  a  landlord  that, 
in  putting  in  a  distress,  he  was  colluding  with  an  insolvent 
tenant,  is  libellous  (q).  It  is  a  libel,  also,  to  describe  a  man  in 
writing  as  an  "  infernal  villain  "  (r),  or  an  "  itchy  old  toad  "  (s), 
or  a  merchant  or  trading  company  as  being  in  insolvent  circum- 
stances (t),   or  to   describe   another   as    being   a  mere  man   of 

,  (7c)  Cook  V.  Ward,  6  King.  409  at  p.  435 ;  15  L.  J.  Ex.  285 ;  per  Lord  Black- 
415;'8  L.  J.  (O.  S.)  C.  P.  126.  burn,  Capital  and  Counties  Sank  v. 
(/).  This  word  is  often  used  as  mean-  Henty,  7  App.  Cas.  741  at  p.  771  ;  52  L. 
iug  "without  justifiable  cause  or  ex-  J.  Q.  B.  232;  Joyntv.  Cycle  Trade  Pub- 
case."  Among  these  causes  or  excuses  lishing  Co.  (1904),  2  K.  B.  292  ;  73  L.  J. 
id  the  right  to    comment  fairly  upon  K.  B.  752. 

matters  of  public  importance.     To  such  (m)  For  a  modern  case  of  libel  by 

a  justification  the  word  "privilege"  is  meansof  anefSgy  seeJlfonsonv. T«ssa«(J 

inappropriate  (see  Blackburn,  J.,  Camp-  (1894),  1  Q.  B.  671 ;  63  L.  J.  Q.  B.  454. 

hell  V.  UpoUiswoode,  3  B.  &  S.  769 ;  32  (n)  Nevill   v.    Fine   Arts   &    General 

L.  J.  Q.  B.  185 ;  and  Lord  Esher,  M.E.,  Ins.  Co.  (1897),  A.  C.  68 ;  68  L.  J.  Q  B. 

Merivale  v.  Carson,  20  Q.  B.  D.  275),  in  195. 

that  it  describes  a  general  ide^  by  the  (o)  Fray  v.  Fray,  17  C.  B.  N.  S.  603 ; 

name  of  a  particular  instance.    A  better  34  L.  J.  C.  P.  45 ;  Cox  v.  Lee,  L.  E.  4 

definition  of  libel  would  be  that  given  Ex.  284 ;  88  L.  J.  Ex.  219 ;  Capital  and 

by  Parke,  B.,  to  the  jury  in  Gathercole  Counties  Bank  v.  Henty,  7   App.  Cas. 

V.  MialJ,  15  M.  &  W.  at  pp.  321,  344 ;  15  741 ;  52  L.  J.  Q.  B.  232. 

L.  J.  Ex.  179 :   "  A  libel  is  anything  (p)  Digby  v.  Thompson,  4  B.  &  Ad. 

written  or  printed,  which  from  its  terms  821 ;  2  L.  J.  K.  B.  140. 

is  calculated  to  injure  the  character  of  (g)  Saire  v.  Wilson,  9  B.  &  0.  G43  at 

another,  by  bringing  him  into  hatred,  p.  645. 

contempt,  or  ridicule,  and  which. is  pub-  (r)  Bell  v.  Stone,  1  B.  &  P.  831. 

Wished,  without  lawful  justification  or  (s)  VilUera  v.  Mousley,  2  Wila.  403. 

excuse."    See  also,  by  the  same  learned  (<)  Metropolitan  Saloon  Omnibus  Go. 

and  accurate  juJgo,  Parmiter  v.. Coup-  v.  I[awHns,i  H.  &  N.  146;  28  L.  J. 

land,  6  M.  &  W.  at  p.  108;  9  L.IJ.  Ex,  Ex.  201.     See  Cox  v.  Lee,  per  Kelly, 

202;  O'Brien  y.  Clement,  15  M.  &  W.  C.B.,  L.  R.  4  Ex.  284;  38  L.  J.  Ex.  219. 
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straw  («),  tiuflt  to  be  trusted  with  money  (x),  or  as  being  guilty 
of  ingratitude  to  bis  friends  and  benefactors,  although  the  facts 
upon  which  the  charge  is  founded  are  also  stated,  and  they  do 
not  support  the  charge  (y),  or  of  misconduct  in  an  office  of  trust, 
or  of  general  misconduct,  corruption,  or  neglect  of  duty  in  the 
management  of  business  intrusted  to  him. 

Every  publication  in  writing,  imputing  insanity  to  the 
plaintiff  (z),  or  holding  him  up  to  public  hatred,  contempt,  or 
ridicule,  or  having  a  tendency  to  make  him  feared,  or  his  society 
shunned,  is  a  libel.  To  publish  in  writing,  therefore,  of  a  man 
that  he  has  been  guilty  of  gross  misconduct,  and  has  insulted  two 
females  and  a  gentleman  in  the  most  barefaced  manner,  is  a 
libel  (a).  It  is  a  libel,  also,  to  publish  of  a  person  soliciting  relief 
from  a  charitable  society  that  she  prefers  unworthy  claims,  and  that 
she  has  squandered  away  the  funds  of  the  benevolent  in  printing 
circulars  abusive  of  the  society's  secretary  (b) ;  or  to  impute  in 
writing  to  the  captain,  who  is  also  owner  of  a  ship,  that  his  ship  is 
unseaworthy,  as  the  imputation  reflects  upon  the  personal  character 
and  professional  conduct  of  the  owner.  "  It  is  as  bad  as  saying 
of  a  wine-merchaut  that  his  wine  is  poisoned,  or  of  a  tea-dealer 
that  his  tea  is  made  green  by  drying  it  on  copper "  (e).  To 
impute  to  a  physician  of  character  and  eminence  that  he  is  con- 
cerned in  vending  quack  medicines  is  also  libellous  ;  and,  there- 
fore, if  a  vendor  of  pills  falsely  advertises  his  pills  as  being 
prepared  by  a  physician  in  practice,  without  the  authority  of  the 
latter,  he  is  guilty  of  a  libel  upon  the  physician  {d).  But  merely 
to  write  of  a  person  that  he  has  done  something  in  bad  taste  or 
manner  (e),  or  that  he  has  kept  company  unworthy  of  his  position 
in  society,  or  of  his  position  in  his  profession,  is  not  actionable  (/). 

To  publish  falsely  in  writing  of  the  keeper  of  a  licensed 
house,  that  his  licence  has  been  refused  (ff),  or  of  a  tradesman, 
that  he  knowingly  sells  bad  articles,  or  of  a  gunsmith  or  manu- 
facturer, that  he  is  a  bad  workman,  and  unable  to  turn  out  a 
good  gun  or  other  article,  is  actionable.  But  if  one  tradesman 
will  pretend  to  be  a  greater  artist  than  others,  it  is  lawful  for 
them  to  support  their  own  credit  in  the  same  way  ;  consequently 
it  is  not  actionable  for  one  tradesman  to  depreciate  the  wares  of 

(it)  Eaton  V.   Johns,  1   Dowl.  N.  S.  (c)  Ingram  v.  Lawson,  6  Bing.  N.  0. 

602 ;  11  L.  J.  Ex   150.  212 ;  9  L.  J.  C.  P.  145. 

(k)  C/tfesev.  .Scaies,  10  M.&  W.  488;  {d)  Clark  v.   Freeman,   11   Boav.  at 

12  L.  J.  Ex.  13.  p.  117 ;  17  L.  J.  Ch.  142. 

(j/)  Gox  V.  Lee,  L.  E.  4  Ex.  284 ;  38  (e)  But  seeJenner  v.  A'Seckeit,  L.  K. 

L.  J.  Ex.  219.  7  Q.  B.  11 ;  41  L.  J.  Q.  B.  14. 

(,z)  Morgan  v.  Lingen,  8  L.  T.  800.  (/)  Clay  v.  BobeHs,  11  W.  E.  649 ;  9 

(a)  Clement  v.  CMvis,  9  B.  &  C.  172;  Jur.  N.  S.  580. 

7  L.  J.  (0.  S.)  K.  B.  189.  (g)  Bignell  v.  Buzzard,  3  H.  &  N.  217 ; 

(6)  Hoare  v.  Silverloch,  12  Q.  B.  624 ;  27  L.  J.  Ex.  355. 
17  L.  J.  Q.  B.  306. 
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another  in  comparison  with  his  own.  So  long  as  the  alleged  libel 
is  a  mere  puff  by  one  of  two  rival  tradesmen  recommending  hia 
own  articles  in  preference  to  those  of  another,  it  is  not  action- 
able (h),  even  though  its  contents  be  false  in  fact  and  occasion 
special  damage  to  the  rival  tradesman  ;  and  the  mere  allegation 
of  malice  does  not  make  it  actionable  (i),  because  it  is  defensible 
on  account  of  the  interest  which  the  defendant  has  in  the  matter. 
But  the  fact  that  a  man  is  a  rival  trader  does  not  confer  upon 
him  absolute  immunity  for  all  he  may  say  in  disparagement  of 
his  rival's  goods.  In  a  late  case,  while  the  plaintiff's  tender  for 
paving  a  street  with  wood  was  being  considered  by  a  local  autho- 
rity, the  defendants,  importers  of  wood  for  street-paving,  wrote  to 
the  authority  advising  them  before  accepting  the  plaintiff's  tender 
to  go  and  see  some  roads  which  had  been  paved  with  the  plain- 
tiff's wood,  and  which,  the  defendants  stated,  were  in  a  rotten  con- 
dition, and  would  remove  any  idea  of  using  the  plaintiff 's  wood. 
The  plaintiff  having  proved  special  damage,  and  the  jury  having 
found  that  the  statements  in  the  defendants'  letter  were  false  and 
malicious,  i.e.  made  with  the  object  of  injuring  the  plaintiff,  it 
was  held  that  an  action  would  lie  (Jc).  It  is  a  libel,  also,  to  say 
in  writing  of  the  publisher  of  a  newspaper  that  he  is  a  "  libellous 
journalist " ;  for  the  words  either  mean  that  the  plaintiff  has  been 
habitually  publishing  libels  in  his  paper,  or  that  he  has  permitted 
them  to  be  published  from  malicious  motives.  To  show,  there- 
fore, that  the  plaintiff  has  been  guilty,  on  one  occasion  only,  of 
publishing  a  libel,  is  not  enough  to  justify  the  use  of  the  term 
"  libellous  journalist "  ;  but  the  evidence  would  go  in  mitigation 
of  damages  (I). 

It  does  not  follow  that,  because  a  man  is  engaged  in  a  trans- 
action or  business  which  is  illegal,  he  may  therefore  with  impunity 
be  charged  with  fraud  or  other  misconduct  outside  and  beyond 
the  transaction  or  business  in  which  he  is  engaged  (m).  If,  there- 
fore, a  man  were  charged  in  writing  with  having  cheated  at 
dice,  he  would  be  entitled  to  recover  damages  for  the  libel, 
although  gambling  and  playing  at  dice  are  illegal. 

What  is  a  slander. — The  old  oases  respecting  the  liability 
of  persons  for  the  utterance  of  verbal  slander  are  of  the  most 

(;*)  Earman  v.  Delaney,  9  Str.  898  ;  (i)  Evhbuck  v.    Wilkinson  (1899),  1 

Evans  v.  Barlow,  5  Q.  B.  624  ;  13  L.  J.  Q.  B.  86  ;  68  L.  J.  Q.  B.  34. 

Q   B    120      See  also  Toung  v.  Macrae,  (k)  Aleott  v.  Millar's  Karri  &  Jarrali 

3  B.  &  S.  264  ;  32  L.  J.  Q.  B.  6 ;   Western  Forests,  91  L.  T.  722. 

Counties  Manure  Co.  v.  Lawet  Chemical  (I)  WaUey  v.  Cooke,  4  Exch.  511 ;  18 

Manure  Co.,  L.  K.  9  Ex.  218;  43  L.  J.  L.  J.  Ex.  426. 

Ex.  171 :  Thorley's  Cattle  Food  Co.  v.  (m)  Best,  C.J.,  Yriearri  v.  Clement,  3 

Massam,  14  Oh.  D.  763;  White  v.  Mellin  Bing.  432  ;  4  L.  J.  (0.  S.)  0.  P.  128  ; 

(1895),  A.  0.  154;  64  L.  J.  Ch.  308;  Greville  v.  Chapman,  5  Q.  B.  731;  13 

Linotype  Co.  v.  British  Empire  (fee,  Co.,  L.  J.  Q.  B.  172. 
81],.'T.  331(H.  L.). 

A.  0 
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unsatisfactory  character.  "  They  are,"  said  Pratt,  0.  J.,  "  very  odd 
cases "  (n).  At  one  period  the  courts  seem  to  have  regarded 
actions  for  slander  by  word  of  mouth  with  great  disfavour,  and  to 
have  done  all  they  could  to  discourage  them;  at  another  time 
they  favoured  the  action,  because  men's  tongues  were  growing 
more  dangerous,  and  people  were  apt  to  take  the  law  into  their 
own  hands,  and  revenge  themselves  on  the  slanderer  if  they  failed 
to  obtain  redress  in  a  court  of  justice  (o).  In  some  cases  we  find 
judges  complaining  of  the  growth  of  actions  for  verbal  slander, 
saying  that  they  would  spoil  all  communications  between  man 
and  man,  and  repress  all  expression  of  opinion,  so  that  one  would 
be  afraid  to  speak  disparagingly  of  the  accommodation  afforded 
by  a  particular  inn,  or  of  the  wine  sold  therein,  or  of  the  surveys 
furnished  by  a  particular  surveyor  (p).  At  another  period  we 
find  judges  lamenting  the  frequency  of  scandals  and  the  licence 
given  to  the  tongue  of  the  slanderer,  and  expressing  their  sur- 
prise that  cases  are  to  be  found  in  the  books  in  which  a  clergyman 
failed  to  obtain  compensation  in  damages  for  an  imputation 
of  adultery  (q),  and  that  a  schoolmistress  had  been  declared 
incompetent  to  maintain  an  action  for  verbal  charges  of 
prostitution  (r).  , 

"The  opinions  of  later  times,"  observes  Holt,  C.J.,  "have 
been  in  many  instances  different  from  those  of  former  days  in 
relation  to  actions  for  words,  and  judgments  have  gone  different 
ways ;  .  but  for  my  part,  wherever  words  tend  to  take  away  a 
man's  reputation,  I  will  encourage  such  actions,  because  so  doing 
will  contribute  much  to  the  preservation  of  the  peace  "  (s). 

As  the  law  at  present  stands,  mere  vituperation  and  abuse  by 
word  of  mouth,  however  gross,  are  not  actionable,  unless  they 
seriously  impute  a  criminal  offence,  or  a  contagious  disease,  or  are 
spoken  of  a  professional  man  or  tradesman  in  the  conduct  of  his 
profession  or  business,  or  impute  unchastity  or  adultery  to  a  woman 
or  girl  (t).  Thus,  to  call  a  man  a  scoundrel,  or  a  blackguard,  or  a 
swindler,  or  a  rogue,  or  to  say  of  a  man,  "  You  are  a  low  fellow,  a 
disgrace  to  the  town,  and  unfit  for  decent  society,  on  account  of 
your  conduct  with  whores,"  is  not  actionable  (w).  Neither  is  it 
actionable  to  call  a  man  a  blackleg,  unless  it  is  shown  that  by  the 
use  of  the  term  the  defendant  intended  to  impute  to  the  plaintiff 

(»)  Bultm  V.  Seyward,  8  Mod.  24.  C.J.,  Ayre  v.  Craven,  2  Ad.  &  B.  2  at 

(o)  Harrison  v.  Thornhorough,  10  Mod.  p.  7  ;  4  L.  J.  K.  B.  35. 

196.  (s)  Baiter  v.  Fierce,  6  Mod,  23.    For- 

(p)  King  v.  Lalce,  2  Ventr.  28 ;  Crofts  tesoue,  J.,  Button  v.  Heyward,  8  Mod. 

V.  Brown,  3  Bulstr.  167.  24. 

(g)  Farrat  v.  Carpenter,  Cro.  Eliz.  502 ;  (0  54  &  55  Vict.  o.  51,  a.  1. 

Noy.  64.  («)  Lumhy  v.  Allday,  1  Cr.  &  J.  301 ; 

(r)  Per Twisdon,  J.,  Whartmv.  Brook,  9  L.  J.  (0.  S.)  Ex,  62  ;  Savile  v.  Jardine, 

1  Ventr.  21 ;  Wilby  v.  Eldon,  8  C.  B.  2  H.  Bl.  531. 
142;  18  L.  J.  0.  P.  320.   Ld.  Denman, 
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that  he  is  a  cheating  gambler  {x) ;  nor  to  say  of  a  young  lady  that 
she  is  a  notorious  liar,  an  infamous  wretch,  and  has  been  all  but 
seduced  by  h,  notorious  libertine  (y).  Words  imputing  to  a  lady  that 
she  is  a  swindler,  are  not  actionable  without  special  damage  (z) ; 
nor  are  the  words,  "  He  is  a  rogue,  and  has  robbed  and  cheated 
his  brother-in-law  of  upwards  of  2000?.,"  if  they  mean  no  more 
than  that  he  had  got  a  pecuniary  advantage  over  his  brother-in- 
law  in  the  settlement  of  accounts  between  them  (a). 

Be/amatory  words  actionahle  fer  se  without  proof  of  any  special 
damage. — But  words  imputing  a  criminal  offence  punishable  by 
imprisonment  are  actionable  per  se  without  proof  of  any  special 
damage  (&).  Such  are  words  imputing  felony,  bigamy  (c), 
forgery  {d),  robbery  (e),  the  receipt  of  stolen  goods,  knowing 
them  to  be  stolen  (/),  the  careless  administration  of  mercury,  or 
any  other  poisonous  drug,  and  thereby  causing  death  {g),  the 
keeping  of  a  bawdy-house  (A),  blackmailing  (i),  or  the  committing 
of  any  other  criminal  offence.  But  words  conveying  only  a  vague 
sort  of  suspicion  in  the  mind  of  the  speaker  (Jc),  uttered  hona  fide 
with  a  view  of  obtaining  information,  or  by  way  of  warning,  will 
not  create  any  cause  of  action,  as  the  circumstances  rebut  the 
presumption  of  malice;  nor  any  words  of  mere  suspicion  or 
opinion,  which  do  not  convey  any  positive  imputation  of  guilt  {I)  ; 
but,  if  a  man  says  to  another,  "  I  am  thoroughly  convinced  you 
are  guilty  of  stealing,  &c.,"  this  is  equivalent  to  a  positive  aver- 
ment of  the  fact  (m).  Simply  to  call  a  man  a  "thief"  is  prima 
facie  actionable,  as  it  imputes  felony  ;  but,  if  it  appears  that  the 
word  was  used  as  a  mere  term  of  abuse,  and  that  there  was  in 
point  of  fact  no  imputation  of  actual  theft  conveyed  by  it,  there 
is  no  cause  of  action.  Thus,  where  the  defendant  said  of  the 
plaintiff,  "  He  is  a  damned  thief,  and  so  was  his  father  before  him," 
but  it  appeared  that  the  words  were  uttered  in  the  heat  of  anger 
during  a  conversation  respecting  the  plaintiff's  refusal  to  pay 
over  some  money  which  he  had  received  as  executor.  Lord  Ellen- 
borough  directed  a  non-suit,  saying  that  it  was  manifest  from  the 
whole  conversation  that  the  words   as  used   did  not  impute  a 

(a;)  Sarmtt  v.  Allen,  3  H.  &  N.  37G  ;  12 ;  9  L.  J.  Ex,  278. 

27  L.  J.  Ex.  412.  (/)  Alfred  v.  Farlow,  8   Q.  B.  854 ; 

(w)  Lynch  v.  Knight,  9  H.  L.  C.  577.  15  L.  J.  Q.  B.  258. 

(z)  Wilbu  V.  Ehton,  8.  0.  B.  142 ;  18  (3)  Edsall  v.  Sussell,  4  M.  &  G.  1090 ; 

L.  J.  0.  P.  320.  12  L.  J.  0.  P.  4. 

(a)  Eopmod  v.  Thorn,  8  0.  B.  293,  (/j)  Braynev.  Cooper,  5M.  &  W.  249; 

313 ;  19  L.  J.  0.  P.  94.  9  L.  J.  Ex.  80. 

(h)  Webb  Y.  Beavan,  11  Q.  B.  D.  609;  (i)  Maries  v.  Samuel  (1904),  2  K.  B. 

52  L.  J.  Q.  B.  544.     The  offence  need  287 ;  73  L.  J.  K.  B.587. 

uot  be  an  indictable  offence  :  ib.  (Jt)  Toner  v.  Mashford,  6  Exoh.  539; 

(c)  Heming  v.  Foicer,  10  M.  &  W.  564,  20  L.  J.  Ex.  225. 

670 ;  11  L.  J.  Ex.  323.  (I)  Com.  Dig.  Action  on  the  Case  for 

(d)  Jones  v.  Eerne,  2  "Wila.  87.  Defamation,  P.  13. 

(c)  Bovicliffe  Y.  Edmonds,  7  M.  &  W.  (m)  PeaU  y.  Oldham,  Cowp.  275. 
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felony  (n).  The  jury  onght  not  to  find  for  the  plaintifif,  if  from 
the  accompanying  words  or  the  surrounding  circumstances  they 
believe  that  the  defendant  did  not  intend  to  impute  actual  theft 
to  the  plaintiff  (o).  Where  the  defendant  said  of  the  plaintiff, 
"  Thou  art  a  thief,  for  thou  hast  taken  my  beasts  under  an  execu- 
tion, and  I  will  hang  thee,"  it  was  held  that  there  was  no  action- 
able slander ;  for  the  reason  given  for  the  plaintiff's  being  a  thief 
manifestly  showed  that  he  was  no  thief  at  all,  and  that  no  theft 
had  been  committed  (jp).  To  call  a  man  a  felon  after  he  has  been 
convicted  of  felony  but  has  received  a  pardon  or  has  undergone 
his  sentence  is  actionable,  as  by  9  Geo.  4,  c.  32,  s.  3,  the  suffering 
the  punishment  has  the  like  consequence  and  effect  as  a  pardon 
under  the  great  seal,  and  a  felony  is  by  pardon  extinct  (g). 

Defamatory  words  imputing  certain  contagious  disorders  are 
actionable  per  se.  Thus,  to  say  seriously  of  a  person  that  he  has 
got  the  leprosy,  or  the  pox,  is  actionable,  without  proof  of  any 
special  damage,  because  it  causes  him  to  be  shunned  by  society  (r). 
The  imputation  must  refer  to  the  time  present,  and  not  to  the 
time  past :  for  words  are  not  actionable  which  merely  impute  to 
the  plaintiff  that  at  some  previous  period  he  had  the  disease  (s). 

Defamatory  words  concerning  tradesmen  and  professional  men, 
spoken  of  them  in  the  way  of  their  trade  or  profession,  will 
sustain  an  action  when  such  words  would  not  be  actionable  if 
spoken  of  a  person  having  no  trade  or  profession  {t) ;  for  every 
publication  is  slanderous  which  tends  directly  to  injure  a  man  in 
respect  to  his  business,  either  by  imputing  to  him  general  dis- 
qualification in  those  respects  which  the  occupation  peculiarly 
requires,  or  by  imputing  something  with  reference  to  his  business 
that  has  a  natural  tendency  to  lessen  its  profit.  Words  imputing 
to  a  tradesman  fraudulent  conduct  in  the  transaction  of  business, 
such  as  the  use  of  false  weights,  are  actionable  per  se,  without 
proof  of  special  damage  (u) ;  and  so  are  words  imputing  to  a 
tradesman  that  he  is  in  the  constant  habit  of  cheating  and 
defrauding  his  customers,  and  those  who  deal  with  him  {x) ;  and 
words  imputing  bankruptcy  or  insolvency  to  a  person  engaged  in 
trade,  such  as,  "  if  he  does  not  come  and  make  terms  with  me, 
I  will  make  a  bankrupt  of  him,  and  ruin  him  "  {y).    And  it  is  not 

(»)  Thompson  v.  Sernard,  1  Campb.  (s)  GarelaJce  v.  Mapledoram,  2  T.  E. 

47  ;  a-istie  v.  Cowell,  1  Peake,  N.  P.  C.  5.  473,  475. 

(o)  Mansfield,  O.J.,  Tenfold  v.   West-  (f)  Per  Cur.,  Harman  v.  BcZane!/,  2  Str. 

cote,  2  B.  &  P.  N.  E.  335.  898  ;  1  Barnard,  289. 

(p)  Wilk's  Case,  1  Eoll.  Abr.  51 ;  Brit-  («)  Griffiths  v.  Lewis,  7  Q.  B.  61 ;  14 

tridge's   Case,  4    Eep.    19.    Bac.    Abr.  L.  J.  Q.  B.  197. 

Slander,  E.  (x)  lleeve  v.  Holgate,  2  Lev.  62. 

(g)  Leyman  v.  Latimer,  3  Ex.  D.  352 ;  (y)  Brown  v.  Smith,  18  0.  B.  59G  ;  22 

47  L.  J.  Ex.  470.  L.  J.   C.   P.   151.     Ld.  Deuman,  C.J., 

(r)  Bloodworthy.  Gray,TM..  &G.3M;  Robinson  v.  Marchant,!  Q.  B.  918;  15 

8  Se.  N.  E.  9 ;  Jamts  y.  Bvilech,  i  Eep.  L.  J.  Q.  B.  135. 
17  &. 
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necessary  that  tlie  office  oi'  trade  should  be  one  of  which  the 
court  can  take  judicial  notice  ;  for  it  is  actionable  without  special 
damage  to  say  of  a  gamekeeper  that  he  kills  foxes,  if  it  is  his 
duty  as  a  gamekeeper  not  to  do  so  (z). 

In  order  to  recover  damages  for  slanderous  words  spoken  of  a 
tradesman  or  professional  man,  it  must  be  shown  how  the  words 
are  connected  with  his  profession.  To  impute  immorality  to  a 
clerk  of  a  gas  company,  to  say  that  he  "  consorts  with  whores,"  is 
"  a  disgrace  to  the  town,"  and  "  unfit  to  hold  his  situation,"  is  not 
actionable,  because  they  are  not  connected  with  his  character  and 
conduct  as  a  clerk.  He  may  be  a  very  good  clerk,  well  fitted  for 
his  duties,  although  he  is  scandalously  immoral  (a). 

Words  imputing  misconduct,  or  gross  incapacity,  to  professional 
men,  in  the  discharge  of  their  professional  duties,  are  actionable 
per  se,  without  proof  of  any  special  damage ;  such  as  words 
imputing  to  a  practising  physician  that  he  is  a  quack  or  a  mounte- 
bank (b),  or  that  he  has  killed  a  patient  through  ignorance  of  the 
first  principles  of  his  profession  (e) ;  or  words  imputing  to  a  surgeon 
or  accoucheur  the  want  of  a  proper  qualification  for  his  profession, 
or  the  want  of  skill,  or  of  any  professional  requisite,  or  that  his 
character  is  so  bad  amongst  his  professional  brethren  that  they  will 
not  meet  him  (d) ;  or  to  say  of  a  master  mariner  in  command  of  a 
vessel  that  he  was  frequently  drunk,  and  in  that  state  had  to  be 
carried  on  board  his  vessel  (e).  But  words  conveying  an  imputa- 
tion against  a  medical  man  not  necessarily  connected  with  his 
profession,  such  as  a  general  imputation  of  adultery,  are  not 
actionable  (/) ;  but,  if  the  statement  is  that  he  has  seduced  or 
committed  adultery  with  one  of  his  patients,  it  would  be 
otherwise. 

Words  imputing  to  a  barrister  that  he  has  wilfully  and  cor- 
ruptly deceived  his  client,  and  revealed  the  secrets  of  his  cause, 
or  that  he  has  given  vexatious  counsel,  and  seeks  only  to  fill  his 
own  pockets,  without  regard  to  the  interests  of  his  clients,  are 
actionable  (g) ;  and  so  are  words  imputing  to  a  practising  solicitor 
that  he  is  well  known  to  be  a  corrupt  man,  and  to  deal  corruptly 
in  his  profession  (h) ;  or  words  imputing  to  him  that  he  betrays 
the  secrets  of  his  clients,  or  that  he  is  ignorant  of  his  profession, 
and  is  no  lawyer,  and  that  fools  only  go  to  him  for  law,  or  that 
he  is  guilty  of  malpractice,  or  is  a  cheat,  a  rogue,  or  a  knave,  in 

(z)  Foidger  v.  Newcomb,  L.  E.  2  Ex.       17  L.  J.  Ex.  151. 
327  •  36  L.  J.  Ex.  169.  (e)  Irwin  v.  Brandwood,  2  H.  &  0. 

(a)  Lumby  or  Lumley  v.  Allday,  1  Or.       960 ;  33  L.  J.  Ex.  257. 

&  J.  301 ;  9  L.  J.  (O.  S.)  Ex.  62.  (/)  Ayre  v.  Craven,  2  Ad.  &  E.  2;  4 

(b)  Goddart  Y.  Haselfoot,  1  Koll.  Abr.       L.  J.  K.  B.  35. 

54.  (g)  Snag  v.  Gray,  1  Koll.  Abr.  57 ; 

(c)  Tutty  V.  Alewin,  11  Mod.  221.  King  v.  Lake,  2  Ventr.  28. 

(d)  Southee  v.   Denny,  1  Exch-  196;  Qi)  Birchley's  Case,  4  Rep.  16  a,  pi.  6, 
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his  profession  (i).  But  mere  vituperative  language  or  general 
abuse  of  a  professional  man  is  not  actionable,  unless  it  has  refe- 
rence to  his  conduct  in  his  profession.  Thus,  to  call  a  solicitor 
a  cheating  knave  is  not  actionable ;  but  to  say  that  he  cheats  his 
clients  is  actionable  (/;;).  In  all  actions  founded  on  words  imput- 
ing to  a  professional  man  conduct  which  disgraces  and  injures 
him  in  his  profession,  it  must  be  proved  that  the  plaintiff  was  in 
the  exercise  of  his  profession  at  the  time  of  the  utterance  of  the 
slander ;  for,  if  he  has  ceased  to  exercise  his  profession  at  the  time 
the  words  are  spoken,  the  words  are  not  actionable  on  the  ground 
that  they  were  spoken  of  him  in  his  profession  (I). 

To  say  of  a  beneficed  clergyman  that  he  is  drunk  in  church, 
or  that  he  preaches  false  doctrine,  lies,  and  malice,  and  ought  to 
be  degraded  (m),  or  that  he  is  an  old  rogue,  and  a  contemptible 
fellow,  hated  and  despised  by  his  parishioners  (n),  or  that  he  has 
preached  a  seditions  sermon,  and  has  moved  the  people  to  sedi- 
tion (o),  is  actionable.  Words  also  imputing  fraudulent  conduct 
to  a  beneficed  clergyman  in  sonie  clerical  matter  (p),  or  accusing 
him  of  incontinence,  or  the  preaching  of  false  doctrine,  are  action- 
able, as  they  tend  to  injure  him  in  his  professional  character, 
and,  if  true,  to  subject  him  to  a  deprivation  of  his  benefice,  and 
to  a  degradation  of  orders,  and,  consequently,  to  a  loss  of  temporal 
emolument.  But,  if,  at  the  time  of  the  speaking  of  the  words, 
the  plaintiff  is  not  beneficed,  and  is  not  in  the  actual  receipt  of 
professional,  beneficial  emolument  as  a  preacher,  lecturer,  curate, 
or  the  like,  there  is  no  actual  damage,  and  an  action  for  slander 
is  not  maintainable  (q);  and,  whenever  the  words  imply  only 
general  abuse,  and  do  not  affect  the  plaintiff  in  his  clerical 
character,  they  are  not  actionable  without  proof  of  special 
damage  (r). 

Defamatory  words  imputing  official  miseonduet  to  a  person  in  an 
office  of  honour  are  actionable  per  se. — As  regards  a  man's  business, 

(«')  Banks  v.  Allen,  1  Eoll.  Abr.  54 ;  or  legal  practitioner  that  ho  is  not  pro- 

Bdker  v.  Morfiie,  1  Sid.  327 ;   Day  v.  perly  qualified,  and    the    profeBsional 

Buller,  3  Wils.  59.  qualifioatiou  is  denied,  the  plaintiff  must 

(7e)  Alletton  v.  Moor,  Het.  167.  be  prepared  to  prove  it,  by  producing 

Q)  Bellamy  v.   Burch,  16  M.  &  W.  his  diploma  or  certificate,  duly  sealed  or 

590.     Where  the  libel  imputes  to  the  signed,  and  stamped,  where  a  stamp  is 

plaintiff  misconduct  in  his  practice  of  a  requisite. 

physician  or  surgeon,  or  as  a  solicitor,  (m)  Bodd   v.    BoUnson,  Aleyn,    63 ; 

and  does  not  call  in  question  or  deny  his  Cranclen  v.  Walden,3  Lev.  17;  1  Eoll. 

qualification  to  practise,  it  will  not  be  Abr.  58 ;   Warr\.  Jolly,  6  C.  &  P.  497. 

necessary  for  him  to  do  more  than  prove  (n)  Musgrave  v.  Bovey,  2  Str.  946. 

that  he  was  acting  in  the  particular  pro-  (o)  Brittridge's  Case,  4  Co.  19  6. 

fessional  capacity  imputed  to  him  at  the  (p)  Pemberton  v.  CoUb,  10  Q.  B.  461  ; 

time  of  the  publication   of  the  libel.  16  L.  J.  Q.  B.  403. 

Berryman  v.  Wise,  4  T.  E.  366 ;  Smith  (g)  Oallwey  v.  Marshall,9  Exoh.  294  ; 

v.   Taylor,  1  B.  &  P.  N.  E.  196,  204 ;  23  L.  J.  Ex.  78. 

Buther/ord  v.  Evans,  6  Bing.  451 ;    8  (r)  FembeHon  v.  Colls,  10  Q.  B.  461 ; 

L.  J.  (O.  S.)  C.  P.  86.     But,  when  the  16  L.  J.  Q.  B.  403. 

libel  or  slander  imputes  to  a  medical 
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profession,  or  office,  if  it  be  an  office  of  profit,  the  mere  imputa- 
tion of  want  of  ability  to  discharge  the  duties  of  that  office  is 
sufficient  to  support  an  action.  But  it  is  otherwise  in  the  case  of 
an  office  of  honour,  for  there  the  slander,  to  be  objectionable  j3er 
se,  must  impute  some  unfitness  which  would  expose  the  plaintiff 
to  the  risk  of  removal  from  the  office  (s),  or  some  malversation, 
dishonesty,  or  want  of  integrity  or  similar  misconduct  touching 
the  office  (t).  Thus,  to  say  publicly  of  a  man  who  is  ia  the  enjoy- 
ment of  an  office  of  honour,  that  he  is  wanting  in  integrity  in  his 
office,  or  that  he  habitually  neglects  his  official  duties,  or  that  he 
is  a  corrupt  man  and  takes  bribes,  is  actionable ;  but,  if  the  words 
merely  impute  to  him  want  of  ability  and  general  unfitness  without 
reference  to  his  post,  the  words  are  not  actionable  without  proof  of 
special  damage  (u).  So  where  it  was  said  of  a  town  councillor  that 
he  was  a  habitual  drunkard  and  unfit  for  the  office,  it  was  held  that 
the  words  were  not  actionable  in  the  absence  of  special  damage, 
because  the  office  was  not  one  of  profit,  and  the  words,  if  true,  were 
no  ground  for  dismissing  a  town  councillor  from  his  office  (x). 

Defamatory  words  rendered  actionable  hy  reason  of  special 
datnage. — If  any  special  damage  has  been  sustained  by  the  plaintiff 
by  reason  of  the  utterance  of  slanderous  words,  an  action  for 
damages  is  then  maintainable.  Thus,  to  say  of  a  spinster  that  she 
was  in  the  family  way,  or  that  she  had  had  a  child,  was  action- 
able, if  special  damage  were  proved  (y),  even  before  the  Slander 
of  Women  Act,  1891  (z).  If,  in  consequence  of  the  utterance  of 
slanderous  words  by  the  defendant,  the  plaintiff  has  lost  a 
situation,  or  been  refused  employment,  there  is  special  damage 
resulting  from  the  wrongful  act,  capable  of  sustaining  an  action. 
Thus,  where  the  plaintiff  was  chaplain  to  a  peer,  and  the  defen- 
dant falsely  alleged  of  him  that  he  had  had  a  bastard,  whereby  he 
lost  the  chaplaincy,  it  was  held  that  the  plaintiff  was  entitled  to 
maintain  an  action  for  compensation  in  damages  on  the  ground 
that  the  chaplaincy  was  a  temporal  preferment  (a).  So  the  loss 
by  a  married  woman  of  the  hospitality  of  friends  by  reason  of 
slander,  is  a  sufficient  temporal  damage  to  sustain  an  action  (6), 
although  it  is  doubtful  whether  the  loss  of  her  husband's  society 
and  conjugal  attentions  is  sufficient  (e).  But  the  exclusion  from 
a  religious  society  is  not  sufficient  temporal  damage  (d).    Now 

(«)  Alexander  v.  Jenkins  (1892),  1  Q.  B.  B.  797 ;  61  L.  J.  Q.  B.  634. 

797 ;  61  L.  J.  Q.  B.  63i.  (y)  Davis  v.  Gardiner,  4  Co.  166,  pi.  1 1 . 

(0  Booth  V.  Arnold  (1895),  1  Q.  B.  (z)  54  &  55  Vict.  o.  51. 

571 ;  64  L.  J.  Q.  B.  443.  (a)  Payne  v.  Seumorris,  1  Lev.  248. 

(u)  Bac.  Abr.  Slandeb,  B.    Lumhy  (6)  Davies  v.  Solomon,  L.  K.  7  Q.  B. 

or  DumUy  y.  Allday,  1  Cr.  &  J.  301;  112;  41  L.  J.  Q.  B.  10. 

9  L.  J.  (O.  S.)  Ex.  62,  ante,  p.  197 ;  (c)  Lynch  v.  Knight,  9  H.  L.  C.  574, 

Bopwood  V.  Thorn,  8  C.  B.  293,  313 ;  19  ante,  p.  44. 

L.  J.  C.  P.  94.  (d)  Boherts  v.  Boberts,  5  B.  &  S.  387; 

(a;)  Alexander  v.  Jenkins  (1892),  1  Q.  33  L.  J.  Q.  B.  249. 
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by  the  Slander  of  Women  Act,  1891  (e),  words  spoken  and  published 
which  impute  unchastity  or  adultery  to  any  woman  or  girl  shall 
not  require  special  damage  to  render  them  actionable ;  but  the 
plaintiff  shall  not  recover  more  costs  than  damages  unless  the  judge 
certifies  that  there  was  reasonable  ground  for  bringing  the  action. 

Defamatory  words — Where  the  special  damage  is  a  wrongful  act 
on  the  part  of  some  third  person. — It  was  formerly  held  that  the 
illegal  act  of  a  third  party  could  not  constitute  special  damage ; 
in  other  words,  that  one  illegal  (wrongful)  act  could  not  be  a 
natural  and  proximate  consequence  of  another  illegal  (wrongful) 
act.  It  was  said  that  the  special  damage  must  be  the  natural 
and  legal  consequence  of  the  act  complained  of  The  case  usually 
referred  to  in  support  of  this  proposition  is  one  (/)  in  which  the 
defendant  falsely  asserted  that  the  plaintiff  had  cut  his  (the  defen- 
dant's) cordage,  in  consequence  of  which  the  plaintiff's  master, 
although  under  a  binding  contract  to  employ  him  for  a  term  which 
had  not  then  expired,  discharged  him.  Lawrence,  J.,  non-suited 
the  plaintiff  on  the  ground  that  the  supposed  special  damage  was 
the  loss  of  the  advantages  to  which  the  plaintiff  was  entitled  under 
his  contract  with  his  master ;  but  he  could  not  be  considered  in 
law  as  having  lost  them,  for  he  still  had  a  right  to  claim  them  of 
his  master,  who,  without  a  sufficient  cause,  had  refused  to  continue 
the  plaintiff  in  his  service.  The  Court  of  King's  Bench  refused  a 
rule  for  a  new  trial.  "  The  special  damage,"  observed  Lord  Ellen- 
borough,  "  must  be  the  legal  and  natural  consequence  of  the 
words  spoken ;  and  here  it  is  an  illegal  consequence  :  a  mere 
wrongful  act  of  the  master,  for  which  the  defendant  was  no  more 
answerable  than  if,  in  consequence  of  the  words,  other  persons  had 
afterwards  assembled  and  seized  the  plaintiff,  and  thrown  him 
into  a  horsepond,  by  way  of  punishment  for  his  supposed  trans- 
gression." But  it  is  obvious  that  an  illegal  act,  equally  with  a 
legal  act,  may  be  the  natural,  and  even  the  intended,  consequence 
of  a  publication ;  and,  where,  as  in  the  case  of  a  promise  to  marry, 
the  breach  of  it,  although  illegal,  is  nevertheless  a  natural  con- 
sequence of  the  slander,  in  that  case  the  illegal  act  constitutes 
special  damage,  but,  where  the  breach  of  a  contract  is  not  the 
natural  consequence  of  the  publication,  it  does  not  constitute 
special  damage,  not  because  it  is  an  illegal  act,  but  because  it  is 
not  the  natural  consequence  of  the  slander  (g). 

For  example,  where  the  defendant  told  the  plaintiff's  employers 
that  the  plaintiff  had  removed  from  his  lodging  without  paying 
his  landlord  his  rent,  and  his  employers  thereupon  dismissed  the 

(e)  54  &  55  Vict.  c.  51,  s.  1.  (j)  TowDsend's    Slander   ani  Libel 

(/)  Viears  v.  WilcocTts,  8  East,  1  ;  ante,      (itli  ed.),  p.  273, 
p.  44. 


SECT.  I.]  DEFAMATION   OF  CHAEACTER.  201 

plaintiff  from  their  employment,  it  was  held  that  the  dismissal 
was  not  the  natural  and  reasonable  consequence  of  the  words  Qi). 
But  the  dismissal  of  a  servant  may  be  the  natural  and  reasonable 
consequence  of  the  slander,  so  as  to  render  an  action  maintainable, 
although  the  master  did  not  believe  in  the  slander,  and  did  not 
dismiss  the  servant  because  he  thought  him  guilty  of  the  charge 
made  against  him,  or  considered  him  untrustworthy.  Thus, 
where  the  plaintiff  set  forth  that  she  was  a  straw  bonnet-maker, 
in  the  employ  of  a  Mrs.  Enoch,  and  that  the  defendant,  who  was 
the  landlord,  came  to  her  mistress,  and  told  her  that  the  plaintiff 
tapped  at  the  windows,  and  conducted  herself  disgracefully,  so 
that  the  house  looked  like  a  bawdy-house,  and  Mrs.  Enoch  dis- 
missed the  plaintiff,  but  stated  in  her  evidence  that  she  did  not 
dismiss  her  because  she  believed  what  the  defendant  told  her, 
but  because  he  was  her  landlord,  and  she  was  afraid  he  would  be 
offended  if  she  did  not  send  the  plaintiff  away  after  what  he  had 
said,  it  was  held  that  the  dismissal  was  the  consequence  of  the 
slanderous  words,  and  that  damages  were  recoverable  in  respect 
thereof,  although  the  mistress,  to  whom  the  slander  was  uttered, 
did  not  believe  it  (i). 

On  the  other  hand,  where  the  plaintiff  alleged  that  he  bad 
engaged  Madame  Mara  to  sing  at  hisi  oratorio,  and  that  the 
defendant  published  a  libel  concerning  her,  in  consequence  of 
which  she  was  prevented  from  singing,  from  an  apprehension  of 
being  hissed,  whereby  the  plaintiff  lost  the  benefit  of  her  services, 
it  was  held  that  the  injury  complained  of  was  too  remote,  and 
not  to  be  connected  with  the  cause  assigned  for  it ;  that,  if  the 
libel  was  injurious  to  Madame  Mara,  she  might  have  an  action 
for  it ;  but  her  refusing  to  perform  might  have  proceeded  from 
groundless  apprehension  or  mere  caprice,  and  not  from  the  publi- 
cation of  the  libel;  and  the  plaintiff  therefore  was  non-suited  (la). 
So,  where  the  plaintiff  was  a  candidate  for  membership  of  a  club, 
and  was  not  elected  on  a  ballot,  and  afterwards,  upon  a  meeting 
being  called  to  consider  the  rules  of  the  club,  the  defendant  spoke 
certain  words,  not  actionable  in  themselves,  of  the  plaintiff, 
whereby  he  induced  a  majority  of  the  members  to  retain  the 
rules  under  which  the  plaintiff  had  been  rejected ;  it  was  held 
that  the  damage  was  not  pecuniary,  and  was  incapable  of  being 
estimated  in  money,  and  was  not  the  natural  consequence  of  the 
defendant's  words  (Z). 

Defamatort/  words — Unauthorized  repetition  of  verbal  slander. — 

00  Speake  v.  Hughes  (190i),  1  K.  B.  (h)  Ashley  v.  Earrison,  1  Esp.  48. 

138;  73  L.  J.  K.  B.  172.  0)  Ohamberlain  v.  Boy^,  11  Q.  B.  D, 

(0  Knight  v.  Oihbs,  1  Ad.  &  E.  43 ;  40?  ;  52  L.  J.  Q.  B,  277. 
3  I.  J.  K,  B.  135, 
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A  somewhat  similar  question  arises  where  the  special  damage  is 
caused,  not  by  the  original  slander,  but  by  an  unauthorized  repe- 
tition of  it.  Is  the  author  of  the  original  slander  liable  ?  When- 
ever special  damage  is  necessary  to  maintain  an  action  of  slander, 
it  must  appear  that  the  special  damage  is  the  natural  and  reason- 
able consequence  of  the  words  spoken.  If,  therefore,  the  use  of 
slanderous  words  by  the  defendant  which  are  not  actionable  ^bt  se 
would  have  wholly  failed  to  produce  any  injurious  consequences 
unless  aided  by  the  act  of  another,  not  being  the  natural  or 
reasonable  consequence  of  the  defendant's  words,  the  injury 
resulting  from  the  act  of  that  other  is  not  to  be  ascribed  to  the 
defendant.  The  unauthorized  repetition  of  slanderous  words  is 
not  necessarily  the  natural  or  reasonable  consequence  of  the 
original  uttering  (m) ;  it  may  be  the  voluntary  act  of  a  free  agent 
over  whom  the  defendant  had  no  control  {n).  But  where  the 
utterer  of  a  slander  authorizes  or  intends  its  repetition,  or  men- 
tions it  to  a  person  whose  known  duty  it  is  to  repeat  it,  he  is 
liable  for  the  damages  caused  by  the  repetition  (o).  There  may 
be  other  cases  in  which  the  repetition  is  the  natural  and  reason- 
able consequence  of  the  original  uttering;  in  considering  this 
question  it  is  suggested  that  the  real  test  is  that  laid  down  by 
Lord  Wensleydale.  To  make  words  actionable  by  reason  of  special 
damage  "  the  consequence  must  be  such  as,  taking  human  nature 
as  it  is,  with  its  infirmities,  and  having  regard  to  the  relationship 
of  the  parties  concerned,  might  fairly  and  reasonably  have  been 
anticipated  and  feared  would  follow  from  the  speaking  of  the 
words,  not  what  would,  reasonably  follow,  or  we  might  think 
ought  to  follow  "  (|)).  But  a  false  statement,  which,  however,  is 
not  defamatory,  made  by  one  person  in  regard  to  another  does 
not  become  actionable  merely  because  the  latter  may  possibly,  or 
even  probably,  under  some  circumstances  and  at  the  hands  of 
some  persons,  and  even  though  he  does  in  fact,  suffer  damage. 
Thus,  where  the  defendant  falsely  and  maliciously  spoke  of  the 
plaintiff,  a  working  stone-mason,  "  He  was  the  ringleader  of  the 
nine  hours'  system,''  and,  "  He  has  ruined  the  town  by  bringing 
about  the  nine  hours'  system,"  and,  "He  has  stopped  several 
good  jobs  from  being  carried  out,  by  being  the  ringleader  of 
the  system  at  L,"  whereby  the  plaintiff  was  prevented  from 
obtaining  employment  in  his  trade  at  L,  it  was  held  that  the 
words,  not  being  in  themselves  defamatory,  nor  connected  by 

(m)  Speight  v.  Gomay,  60  L.  J.  Q.  B.  402   (overruled   on    another   point    in 

231.  Munster  v.  Lamb,  11   Q.  B.  D.  588; 

(n)   Ward  v.   Weeks,  7  Bing.  211 ;  4  52  L.  J.  Q.  B.  726) ;  Speight  v.  Gosnay, 

M.  &  P.  796,  808  ;  9  L.  J.  (O.  S.)  C.  P.  60  L.  J.  Q.  B.  231. 
6  ;  Farkim  v.  Scott,  1  H.  &  C.  153 ;  31  (p)  Lynch  v.  Knight,  9  H.  L.  0.  577  at 

L.  J.  Ex.  831.  p.  600. 

(o)  Kendillon  v.  Malthy^  Car.  &  M. 
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averment  or  by  implication  with  the  plaintiff's  trade,  and  the 
alleged  damage  not  being  the  natural  consequence  of  the  speak- 
ing of  them,  the  action  could  not  be  sustained  (q). 

Where  loss  of  custom  is  alleged  as  special  damage,  it  may  be 
proved  by  general  evidence  of  the  falling  off  of  the  plaintiff's 
business,  without  showing  who  the  persons  were  who  had  ceased 
to  deal  with  the  plaintiff  (r).  "  Sound  judgment  itself  dictates," 
says  Bowen,  L.J.,  "that  in  an  action  for  falsehood  producing 
damage  to  a  man's  trade  which  in  its  very  nature  is  intended  or 
reasonably  likely  to  produce,  and  which  in  the  ordinary  course  of 
things  does  produce,  a  general  loss  of  business  as  distinct  from 
the  loss  of  this  or  that  known  customer,  evidence  of  such  general 
decline  of  business  is  admissible  "  (s).  Therefore,  where  a  state- 
ment was  not  actionable  without  special  damage,  and  it  was 
proved  that  there  had  been  a  general  loss  of  business  in  con- 
sequence of  that  statement,  it  was  held  that  evidence  of  such 
general  loss  was  admissible  and  sufficient  to  support  the 
action  (t). 

Malice  in  law. — Malice  is  said  to  be  the  gist  of  an  action  for 
defamation  or  slander;  but  the  word  is  not  used  in  the  popular 
sense,  but  only  in  the  sense  the  law  puts  upon  the  expression.  If 
I  traduce  a  man,  whether  I  know  him  or  not,  the  law  considers  it 
as  done  of  malice,  because  I  do  it  intentionally,  and  without  just 
cause  or  excuse  (w);  and  the  circumstance  of  the  jury  having 
negatived  actual  malice  does  not  render  the  communication 
justifiable  (a;) ;  for  every  person  who  publishes  matter  injurious 
to  another  is  considered  in  point  of  law  to  have  intended  the 
consequences  resulting  from  his  act  (y). 

If  the  tendency  of  the  publication  is  injurious  to  the  plaintiff, 
the  law  will  presume  that  the  defendant,  by  the  act  of  publishing 
it,  intended  to  produce  the  injury  it  was  calculated  to  effect ;  the 
intention  of  the  defendant  is  not  a  question  for  the  jury  (z).  It 
has,  indeed,  been  held  that,  if  the  circumstances  connected  with, 
the  utterance  of  the  words  rebut  the  presumption  of  malice, 
there  is  no  cause  of  action.  Thus,  where  the  plaintiff  brought 
an  action  against  one  for  falsely  and  maliciously  saying  of  him 
that  he  had  heard  he  was  hanged  for  stealing  a  horse,  and  on 
the  evidence  it  appeared  that  the  words  were  spoken  in  grief 

((?)  Miller  v.  David,  L.  E.  9  C.  P.  118  ;  v.  Molyneux,  3  Q.  B.  D.  237 ;  47  L.  J. 

43  L.  J.  C.  P.  84.  Q.  B.  230. 

(r)  Bidina  v.  Smith,  1  Ex.  D.  91 ;  45  (a;)  Maule,  J.,    Wenman  v.   Ash,  13 

L.  J.  Ex.  281.  C.  B.  at  p.  845 ;  22  L.  J.  C.  P.  190. 

(»)  Batelife  v.  Evans  (1892),  2  Q.  B.  (y)  Fisher  v.  Clement,  10  B.  &  C.  at 

524;  61  L.  J.  Q.  B.  535.  P-  475 ;  8  L.  J.  (0.  S.)  K.  B.  176. 

ft)  EafcUffe  v.  Evans,  supra.  («)  Haire  v.    Wilson,  9  B.  &  C.  at 

(u)  Bromage  v.  Prosser,  4  B.  &  C.  247,  p.  645. 
255;  3  L.  J.  (0.  S.)  K.  B.  208;   Clark 
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and  sorrow  for  the  news,  Hobart,  J.,  caused  the  plaintiif  to  be 
non-suited,  for  it  was  not  said  maliciously  {a).  But  it  may  be 
doubted  whether  this  decision  would  be  followed  at  the  present 
day,  unless  the  words  were  spoken  upon  a  privileged  occasion. 

Privileged  occasion. — The  presumption  of  malice  which  exists 
when  defamatory  statements  are  made  and  published  is  rebutted 
when  the  defamatory  words  are  uttered  on  what  is  called  a 
privileged  occasion.  The  occasion  may  be  such  that  the  privilege 
is  absolute,  as  where  statements  are  made  by  suitors,  witnesses, 
advocates  or  judges,  in  a  court  of  justice.  These  are  privileged 
communications.  Or  the  occasion  may  be  such  that  the  privilege 
is  qualified  ;  and  then  the  communication  is  privileged,  provided 
the  person  making  it  is  not  actuated  by  malice  in  the  ordinary 
acceptation  of  the  term,  or  fraud,  or  any  other  improper  motive. 
Communications  made  in  discharge  of  a  moral  or  social  dut)',  fair 
and  true  reports  of  judicial  or  legislative  proceedings,  or  fair 
comment  and  criticism  on  the  acts  of  public  men,  public  per- 
formances, or  published  writings  or  works  of  art,  may  be  justified 
under  this  qualified  privilege. 

Privileged  occasion — Absolute  privilege— Courts  of  Justice. — An 
action  for  defamation  will  not  lie  for  anything  sworn  or  stated  in 
the  course  of  a  judicial  proceeding  before  a  court  of  competent 
jurisdiction,  such  as  defamatory  proceedings  filed  in  the  courts, 
or  affidavits  containing  false  and  scandalous  assertions  against 
others  (6).  Therefore,  if  a  man  goes  before  justices  of  the  peace 
and  exhibits  articles  against  the  plaintiff  containing  divers  false 
and  scandalous  charges  concerning  him,  the  plaintiff  cannot  have 
an  action  for  a  libel  in  respect  of  any  matter  contained  in  such 
articles ;  for  the  party  preferring  them  has  "  pursued  the  ordinary 
course  of  justice  in  such  case;  and,  if  actions  should  be  permitted 
in  such  cases,  those  who  have  just  cause  for  complaint  would  not 
dare  to  complain,  for  fear  of  infinite  vexation"  (c).  There  is  a 
large  collection  of  cases  where  parties  have  from  time  to  time 
attempted  to  recover  damages  for  slanderous  and  malicious 
charges  contained  in  affidavits  made  in  the  course  of  a  judicial 
proceeding ;  but  in  no  one  instance  has  the  action  been  held  to 
be  maintainable  (d).  The  only  way  in  which  the  libeller  can  be 
punished  is  by  a  prosecution  for  perjury.  An  action  for  malicious 
prosecution  will  not  lie  (e). 

Where  the  cause  of  action  against  a  defendant  was,  that  he 

(a)  Crawford  v.  Middleion,  1  Lev.  82.  (c)  Cutler  v.  Dixon,  4  Oo.  14  &. 

(6)  Bam  v.  Lamley,  Hutt.  113  ;  Beau-  (d)  Henderson  v.  Broomliead,  4  H.  & 

champ  V.   Croft,  Keil.  26  ;    Dyer  285 ;  N.  569  ;  28  L.  J.  Ex.  360. 

Weston  V.  I)dlmiet,Gxo.  Jao.  432;  Aitley  '  (e)  Bevis  v.  Bmith,  18  C.  B.  126;  25 

V.    Younge,    2   Burr.   809;   Mumter  y.  L.  J.  C.  P.195  ;  Jlfansier  v.  tam6,  11  Q. 

Lamh,  11  Q.  B.  D.  588  ;  52  L.  J.  Q.  B.  B.  D,  588 ;  52  Ii.  J.  Q.  B.  726. 
726. 
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falsely  and  maliciously,  and  without  any  reasonable  or  probable 
cause,  went  before  a  Commission  for  taking  oaths  in  the  Court 
of  Chancery,  and  swore  an  affidavit  stating  of  the  plaintiff,  in  his 
character  of  an  auctioneer,  that  he  conducted  his  business  fraudu- 
lently, and  that  he  was  not,  in  the  deponent's  opinion,  a  fit  person 
to  be  intrusted  with  the  sale  of  certain  property  then  the  subject 
of  a  suit  in  the  Court  of  Chancery,  and  the  court,  upon  the 
evidence  before  it,  decided  that  the  plaintiff  was  not  a  fit  person 
to  conduct  the  sale,  it  was  hold  that  the  affidavit,  being  made 
in  the  course  of  a  judicial  proceeding,  could  form  no  grouad  of 
action  (/).  But,  if  the  court  has  no  jurisdiction  in  the  matter, 
and  no  right  to  entertain  the  proceeding,  and  the  charge  is  reck- 
lessly or  maliciously  made,  it  will  not  be  regarded  as  a  privileged 
communication  (g). 

The  privilege  of  a  witness  in  a  court  of  justice,  for  words 
spoken  with  reference  to  the  inquiry  on  which  he  is  called  as  a 
witness,  is  absolute ;  and  a  statement  as  to  another  matter,  made 
to  justify  the  witness  in  consequence  of  a  question  going  to  his 
credit,  has  reference  to  the  inquiry  within  the  above  rule  (A). 
But  what  a  witness  says  before  he  enters  or  after  he  has  left  the 
witness-box,  is  not  privileged  (i). 

Privileged  occasion  —  Absolute  privilege  —  Courts  of  justice^' 
Advocates. — The  freedom  of  speech  at  the  bar  is  the  privilege  of 
the  client  vested  in  the  counsel  who  represents  him.  It  would 
be  impossible  properly  to  conduct  a  case  in  court  unless  the  most 
complete  latitude  was  allowed  to  the  advocate ;  and  so  great  is 
this  latitude  that  an  action  will  not  lie  against  an  advocate  for 
defamatory  words,  although  they  were  uttered  maliciously,  and 
not  with  a  view  of  supporting  his  client's  case,  but  were  irrelevant 
and  inexcusable,  and  arose  from  personal  ill-will  and  anger 
towards  the  person  defamed  (k). 

Defamatory  statements  by  a  party  in  open  court  conducting 
his  own  cause  are  privileged  (f). 

Privileged  occasion  —  Absolute  ^privilege  — Courts  of  justice — 
Judges  and  magistrates,  &c. — Judges  are  not  responsible  for  slander- 
ous words  spoken  by  them  in  the  exercise  of  their  judicial  functions 
ia  reference  to  a  matter  before  them,  although  spoken  maliciously 
and   without  reasonable   cause   (m).     "Neither    party,   witness, 

(/)  Eevi»  V.  Smith,  18  C.  B.  126;  25  588;  52  L.  J.  Q.  B.  726. 

L.  S.  0.  P.  195.  Q)  Hodgson  v.  Scarlett,  1  B.  &  Aid. 

(g)  Bucltey   v.   Wood,   4   Co.    14   6;  2.32  at   p.  244;   Eoll.  Abr.    87,  pi.  4; 

Lewis  V.  Levy,  E.  B.  &  E.  537,  551;  27  Bevis  v.  Smith,  18  C.  B.  126;  25  L.  J. 

L.  J.  Q.  B.  282.  0.  P.  195. 

(70  Seaman  v.  Nethercli/t,  1  0.  P.  D.  (m)  Scott  v.  Stansfield,  L.  E.  3  Ex. 

540 ;  2  0.  P.  D.  53 ;  45  L.  J.  C.  P.  798 ;  220 ;  37  L.  J.  Ex.  155 ;  Munsterv.  Lamb, 

46  L.  J.  0.  P.  128.  11  Q.  B.  D.  588 ;  52  L.  J.  Q.  B.  726 ; 

(i)  Iroinijii  V.Dunn,  4:  Ca,mp.  211.  Anderson  v.   Gorrie  (1835),    1.    Q.   B. 

(7c)  Munster  v.  Lamb,  11   Q.    B.    D.  668. 
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counsel,  jury,  or  judge,  can  be  put  to  answer  civilly  or  criminally 
for  words  spoken  in  office  "  (ra).  An  action  is  not  maintainable 
against  a  coroner  for  anything  said  by  him  whilst  he  is  address- 
ing a  jury  empannelled  before  him,  however  defamatory,  false,  or 
malicious  in  fact  it  may  be  (o).  Allegations  made  by  a  witness 
for  the  purpose  qi  preparing  his  proof  (p),  and  allegations  made 
in  a  statement  of  particulars  accompanying  a  petition  under  the 
Lunacy  Act,  1890  (q),  to  a  justice  of  the  peace  or  other  judicial 
officer  for  the  detention  of  a  person  alleged  to  be  a  lunatic,  are 
privileged  upon  the  same  principle  (r)  ;  so  also  are  allegations  in 
an  affidavit  made  for  the  purpose  of  bringing  the  conduct  of  a 
solicitor  before  the  Incorporated  Law  Society  under  the  Solicitors 
Act,  1888  (s).  A  taxation  of  costs  before  a  taxing  master  is  a 
judicial  proceeding  for  this  purpose  (t).  An  inquiry  by  a  com- 
mission of  inquiry  appointed  by  the  bishop  of  a  diocese  under 
the  Pluralities  Acts  is  an  inquiry  by  a  judicial  tribunal,  and  words 
spoken  by  a  witness  when  giving  evidence  upon  the  inquiry, 
though  not  upon  oath,  are  absolutely  privileged  («).  A  meeting 
of  the  London  County  Council  for  the  purpose  of  granting 
licences  is  not,  however,  a  court,  and  therefore  defamatory  state- 
ments made  by  a  member  of  the  council  at  such  meeting  are  not 
absolutely  privileged,  but  have  only  the  ordinary  privilege  which 
applies  to  a  communication  made  on  a  privileged  occasion  without 
malice  (x). 

The  absolute  immunity  accorded  to  judges,  counsel,  jurymen, 
witnesses,  and  others  engaged  in  the  administration  of  justice, 
against  actions  for  statements  made  in  the  course  of  duty,  rests 
upon  grounds  of  public  policy  (y) ;  and  the  same  protection  has 
been  extended  to  communications  relating  to  sta^;e  matters  made 
by  one  officer  of  state  to  another,  or  to  the  Crown,  in  the  course 
of  his  official  duty  (z),  to  evidence  given  by  a  military  man  before 
a  military  court  of  inquiry  (a),  and  to  reports  made  by  a  military 
officer  in  the  ordinary  course  of  his  military  duty  for  the  informa- 
tion of  the  commander-in-chief  (6) ;  the  object  being,  in  the  one 
case,  to  secure  the  fearless  discharge  of  high  public  duty  in  the 
administration  of  justice,  and,  in  the  other,  the  maintenance  of 

(«)  E.  V.  SMnner,  Lofft,  55;  Mu7jster  («)  Barnetty.  Kearns,  [1905]  1  K.  B. 

V.  Lamh,  U  Q.  B.  D.  588;  52  L.  J.  Q.  504;   74  L.  J.   K.   B.   318;   following 

B.  726.  Bawldns  v.  Uolteby  (Lord\  infra. 

(o)  Thomas  v.  Churton,  2  B.  &  S.  475  ;  (i)  Boyal  Aquarium  Go.  v.  ParMnson 

31  L.  J.  Q.  B.  139.  (1892),  1  Q.  B.  431 ;  Gl  L.  J.  Q.  B.  409. 

(j))   Watson  V.  M'Ewan,  [1905]  A.  C.  (y)  Munster  v.  Lanib,  supra. 

480 ;  74  L.  J.  P.  0.  151 .  (z)  Chatterton  v.  Secretary  of  State  for 

(y)  53  &  54  Vict.  0.  5.  India,  [1895]  2  Q.  B.  189;  64  L.  J.  Q. 

(r)  Hodeon  v.  Pare,  [1899]  1    Q.  B.  B.  676. 

455 ;  68  L.  J.  Q.  B.  803.  (a)  DawUns  v.  Bolceby  (Lord),  L.  E. 

(8)  Lilley   v.   Honey,  61  L.  J.  Q.  B.  7  H.  L.  744 ;  45  L.  J.  Q.  B.  8. 

727.  (6)  Bawldns  v.  Paulet  (Lord),  L.  K.  5 

(0  Pedley  v.  Morris,  61  L.  J.  Q.  B.  21.  Q.  B.  94  ;  39  L.  J.  Q.  B.  53. 
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militaiy  discipline  on  which  the  safety  of  the  state  depends  (c).  The 
same  immunity  has  also  been  held  to  extend  to  witnesses  giving 
evidence  before  a  select  committee  of  the  House  of  Commons  (d). 
Privileged  occasion — Qualified  privilege. — The  second  class  of 
privileged  occasions  protects  the  communication  provided  it  is 
made  bond  fide  and  not  under  the  influence  of  actual  malice. 
When  a  communication  is  fairly  made  by  one  person  to  another 
in  the  discharge  of  some  public  or  private  duty,  whether  legal, 
moral,  or  social,  or  in  the  conduct  of  his  own  affairs  in  matters 
where  his  interest  is  concerned,  "  the  occasion,"  observes  Parke, 
B.,  "  prevents  the  inference  of  malice,  which  the  law  draws  from 
unauthorized  communications,  and  affords  a  qualified  defence, 
depending  upon  the  absence  of  actual  malice.  If  fairly  warranted 
by  any  reasonable  occasion  or  exigency,  and  honestly  made,  such 
communications  are  protected  for  the  common  convenience  and 
welfare  of  society ;  and  the  law  has  not  restricted  the  right  to 
make  them  within  any  narrow  limits  "  (e).  The  duty  which  a 
solicitor  owes  to  his  client  may  relieve  him  from  liability  for 
writing  in  the  interest  and  on  the  instructions  of  his  client  a 
letter  to  one  person  which  may  be  defamatory  of  another  and 
which  the  client  might  lawfully  write  himself (/).  "A  com- 
munication," says  Lord  Campbell,  "  made  hond  fide  upon  any 
subject-matter  in  which  the  party  communicating  has  an  interest, 
or  in  reference  to  which  he  has  a  duty,  is  privileged,  if  made  to 
a  p3rson  having  a  corresponding  interest  or  duty,  although  it  con- 
tain criminating  matter  which  without  this  privilege  would  be 
slanderous  and  actionable ; "  and  he  adds,  "  The  duty  cannot  be 
confined  to  legal  duties  which  may  be  enforced  by  indictment, 
action,  or  mandamus,  but  must  include  moral  and  social  duties  of 
imperfect  obligation  "  (g).  In  Bavies  v.  Snead  Qi),  Blackburn,  J., 
thus  expresses  the  rule :  "  Where  a  person  is  so  situated  that  it 
becomes  right  in  the  interests  of  society  that  he  should  tell  to  a 
third  person  certain  facts,  then,  if  "hehondfide  and  without  malice 
does  tell,  it  is  a  privileged  communication."  Examples  of 
privileged  occasions  are  where  characters  are  given  to  servants, 
either  in  dismissing  them  {i),  or  in  advising  others  not  to  employ 

(c1  Bart  V.  Chimpach,  L.  E.  4  P.  C.  838 ;  G3  L.  J.  Q.  B.  399. 

439  •  42  L.  J.  P.  C.  25.  (g)  Harruon  v.  Bush,  5  E.  &  B.  344  ; 

(d)  Goffin  V.  Donnelly,  G  Q.  B.  D.  307  ;  23  L.  J.  Q.  B.  25  ;   WhiteUy  v.  Adams, 
50  L.  J.  Q.  B.  303.  15  C.  B.  N.  S.  392 ;  33  L.  J.  C.  P.  89. 

(e)  Toogood  v.  Spyring,  1  C.  M.  &  E.  See  Stuart  v.  Bell  (1891),  2  Q.  B.  311 ; 
181  at  p.  193 ;  3  L.  J.  Ex.  347 ;  Somerville  60  L.  J.  Q.  B.  577. 

V.  Haioldns,  10  C.  B.  583;  20  L.  J.  C.  P.  (70  L.  E.  5  Q.  B.  608,  611 ;  39  L.  J. 

131 ;  Croft  V.  Stevens,  7  H.  &  N.  570;  Q.  B.  202. 

31  L.  J.  Ex.  143;  Whileley  v.  Adams,  (i)  Taijlor  v.  Eawldns,  16  Q.  B.  308; 

15  C.  B.  N.  S.  392;  33  L.  J.  0.  P.  89;  20    L.   J.    Q.   B.   313;    Somerville   v. 

Wright  V.  Woodgate,  2  0.  M.  &  E.  573;  Hawldm,  10  C.  B,  583  ;   20  L.  J.  C.  P. 

Oowles  V.  Potts,  34  L.  J.  Q  B.  247.  131 ;  Manby  v.  Wilt,  18  0.  B.  544;  29 

(/)  Baher  v.  Garriit  (1891),  1  Q.  B.  L.  J.  0.  P.  294. 
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them,  where  advice  has  been  (k),  and  even  where  it  has  not  been, 
asked  for  (Z) ;  or  where  advice  is  given  to  another  as  to  the 
character  of  a  person  with  whom,  marriage  was  contemplated  (m)  ; 
or  where  information  is  given  that  a  robbery  had  been  com- 
mitted (n) ;  or  where  complaints  are  made  to  public  officers  of 
the  conduct  of  persons  in  their  employment  (o) ;  or  where  com- 
munications are  made  by  directors  to  shareholders  of  a  company 
as  to  the  state"  of  the  company's  finances  (p)  or  of  the  conduct  of 
their  officers  (q)  ;  fair  criticisms  of  literary  or  other  works  (r), 
or  of  places  of  public  resort  (s),  or  of  the  persons  who  perform 
there  (<),  or  of  other  proceedings  in  whicli  the  public  have  an 
interest  (m),  are  similarly  protected. 

"  The  term  '  privileged  communication,'  "  said  Parke,  B.,  "  as 
it  was  applied  in  this  case,  is  not,  perhaps,  quite  a  correct  ex- 
pression. The  proper  meaning  of  a  privileged  communication  is 
only  this :  that  the  occasion  on  which  the  communication  was 
made  rebuts  the  inference  prima  facie  arising  from  a  statement 
prejudicial  to  the  character  of  the  plaintiff,  and  puts  it  upon  him 
to  prove  that  there  was  malice  in  fact — that  the  defendant  was 
actuated  by  motives  of  personal  spite  or  ill-will,  independent  of 
the  occasion  on  whitsh  the  communication  was  made  "  (x). 

It  is  essential  to  the  existence  of  the  privilege  that  the 
communication,  under  whatever  circumstances  made,  should  be 
believed  to  be  true  by  the  party  making  it ;  for  a  person  cannot 
shelter  himself  under  the  privilege,  if  he  believes  the  charge 
imputed  untrue,  unless  he  at  the  same  time  declares  his  belief  of 
its  untrutb.  If  a  man  knowingly  makes  a  false  charge,  there  is 
at  once  actual  malice,  and  the  privilege  is  blown  to  the  winds  (y). 

If  there  is  any  dispute  as  to  the  circumstances  under  which  a 
communication  was  made,  the  question  under  what  circumstances 
it  was  made  is  one  of  fact  for  the  jury.  When  the  facts  are 
established,  the  question  whether  the  circumstances  constitute  a 
privileged  occasion  is  one  of  law  for  the  judge  (2).     If  the  judge 

(7c)  Gardner  v.  Blade,  13  Q.  B.  796  I  422;  33  L.  J.  0.  P.  96. 

18  L.  J.  Q.  B.  334.  («)  Dibdin  v.  Swan,  1  Esp.  28. 

(V)  PaUison  v.  Jones,  8  B.  &  C.  578 ;  (0  Oregory  v.  BrunswicJ(  QDuke),  1 

7  L.  J.  (O.  S.)  K.  B.  26.  Car.  &  K.  24. 

(m)  Todd  T.  Hawkins,  8  C.  &  P.  88.  (u)  Dunne  v.  Anderson,  3  Bing.  88 ;  3 

(?0  Kine  v.  Sewell,  3  M.  &  W.  297 ;  L.  J.  (0.  S.)  C.  P.  157. 

7  L.  J.  Ex.  92 ;  Finden  v.  Westlahe,  M.  (»)  Wright  v.  Woodgate,  2  C.  M.  &  E. 

&  M.  461,  per  Tindal,  C.J.;  Stuart  T.  573  at  p.  577;  Woodward  v.  Lander,  C 

Bell  (1891),  2  Q.  B.  341 ;  60  L.  J.  Q.  B.  0.  &  P.  548  at  p.  550. 

577.  («/)  Staoe  v.  Griffith,  L.  E.  2  P.   C. 

(o)  Blalie  V.  Pilfold,  1  M.  &  Bob.  198.  420, 

(p)  Lawless  v.  Anglo-Egyptian  Cotton  («)  Whiteley  v.  Adams,  15  C.  B.  N.  S. 

Co.,  L.  E.  4  Q.  B.  262  ;  38  L.  J.  Q.  B.  392   at  p.   418 ;    33  L.   J.   0.   P.   89 ; 

129.  Wenman  v.  Ash,  13  0.  B.  836  ;  22  L.  J. 

(g)  Lawless  v.  Anglo-Egyptian  Cotton  C.  P.  190 ;  CUirJ:  v.  Molyneux,  3  Q.  B.  I). 

Co.,  L.  E.  4  Q.  B.  262 ;    38  L.  J.  Q.  B.  237  at  p.  246 ;  47  L.  J.  Q.  B.  230 ;  Stuart 

129.  V.  BeU  (1891),  2  Q.  B.  341  at  p.  345 ;  CO 

(r)  Fryer  v.  Kinnersley,  15  C.  B.  N.  S.  L.  J.  Q.  B.  577. 
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decides  that  the  occasion  was  privilpged,  then  the  question 
whether  the  defendant  was  actuated  by  malice  is  one  of  fact  for 
the  jury  (a). 

From  the  above  examples  it  will  be  seen  that  privileged 
occasions  may  roughly  be  classified  as  follows : — (1)  where  a 
communication  is  made  from  a  reasonable  regard  to  the  interest 
of  the  person  making  the  communication  ;  (2)  where  it  is  made 
in  the  interest  of  the  person  receiving  it ;  (3)  where  it  is  made 
in  the  common  interest  of  both  parties  ;  and  (4)  where  it  is  made  in 
the  public  interest. 

Privileged  oceasion — Interest  of  party  making  communication — 
A  reasonable  regard  to  one's  own  interest  may  excuse  a  defamatory 
communication,  and  statements  made  in  such  circumstances  may 
be  made  upon  a  privileged  occasion.  Any  one  in  the  transaction 
of  business  with  another  has  a  right  to  use  language  bond  fide 
which  is  relevant  to  that  business,  and  which  a  due  regard  to  his 
own  interest  makes  necessary,  even  though  it  should  directly,  or 
by  its  consequences,  be  injurious  or  painful  to  another  (&).  Thus, 
where  the  defendant,  having  sold  goods  on  credit  to  the  plaintiff 
which  remained  in  the  hands  of  an  auctioneer,  gave  notice  to  the 
auctioneer  not  to  deliver  them  to  the  plaintiff,  as  he  had  reason  to 
believe  that  the  latter  had  committed  an  act  of  bankruptcy,  it 
was  held  that  the  occasion  was  privileged  (c).  The  cases  of  com- 
munications, on  the  dismissal  of  a  servant,  made  to  his  fellow- 
servants,  may  be  referred  to  this  heading.  Where  the  plaintiff 
proved  that  he  had  been  in  the  service  of  the  defendant,  and  had 
been  dismissed  on  a  charge  of  theft,  and  that  he  afterwards  came 
to  the  defendant's  house  and  had  some  communication  with  the 
defendant's  servants,  when  the  defendant  said  to  them,  "  I  have 
dismissed  that  man  for  robbing  me ;  do  not  speak  to  him  any 
more  in  public  or  in  private,  or  I  shall  think  you  as  bad  as  him," 
it  was  held  that  the  statement,  being  honestly  made  by  a  master 
as  a  warning  to  his  servants,  was  a  privileged  communication,  and 
that  it  was  incumbent  on  the  plaintiff  to  give  some  evidence  of 
malice  in  order  to  raise  a  question  for  the  jury  {d).  And  where  a 
railway  company  dismissed  a  guard  for  neglect  of  duty,  and  pub- 
lished his  name  and  the  ground  of  his  dismissal  in  a  monthly 
circular  addressed  to  their  servants,  it  was  held  that  this  was 
privileged  (e). 

(a)  Padmore  v.  Lawrence,  11  Ad.  &  E.,  Q.  B.  399. 

380;  9  L.  J.  Q.  B.  137;  CooJceY.  Wildes,  (d)  Somerville  v.  HawMns,  10  C.  B. 

5E.  &B.  328;  24L.  J.  Q.  B.  367.  583  at  p.  590;    20  L.  J.   0.   P.    131; 

(6)  Per  Lord  Denman,  Tiison  v.  Evans,  Taylm-  v.  IlaioMns,  16  Q.  B.  308 ;  20 

12Ad.  &B.  733.  L.  J.  Q.  B.  313. 

(c)  Blackham  V.  Pagli,  2  0.  B.  611;  (e)  Hunt  y.  Great  Northern  By.  (18dl), 

15  L.  J.  C.  P.  290,  followed  in  BaJcer  v.  2  Q.  B.  189 ;  60  L.  J.  Q.  B.  498. 
Carriole  (1894),  1  Q.  B.  838 ;   63  L.  J. 
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Privileged  occasion — Interest  of  party  receiving  communication. 
— Answers  to  inquiries  made  by  persons  interested  in  making  the 
inquiry  are  privileged,  i'f  they  are  given  bond  fide  in  the  discharge 
of  any  legal,  moral,  or  social  duty,  as  where  the  writer  is,  by  his 
situation,  bound  to  protect  the  interests  of  the  inquirer,  and  they 
are  believed  to  be  true  by  the  parties  who  give  them.  Thus,  the 
answer  to  an  inquiry  addressed  by  a  landlord  to  his  tenant, 
respecting  the  character  of  a  person  proposing  to  be  appointed 
gamekeeper,  or  to  take  a  farm,  is  privileged  by  the  occasion,  if 
made  londfide  (/).  Where  a  gentleman  and  his  valet  were  stay- 
ing at  the  house  of  the  defendant,  a  magistrate,  and  on  the  eve  of 
their  departure  the  defendant  received  notice  from  the  police 
authorities  that  the  valet  was  suspected  of  having  committed  a 
theft,  and  communicated  this  to  the  master  of  the  valet,  it  was 
held  in  an  action  by  the  valet  that  this  communication  was  made 
on  a  privileged  occasion  {g).  But,  if  a  person  is  supposed  to  have 
libelled  or  slandered  another,  and  the  party  aggrieved  asks  him 
if  he  has  done  so,  and  he  in  the  presence  of  others  replies  that 
he  has,  and  repeats  it,  such  a  communication  is  not  privileged  Qi) ; 
and  fer  Wightman,  J.,  "  If  the  reports  had  originated  elsewhere 
than  with  the  defendant,  and  he  had  been  merely  called  upon 
for  information,  and  had  given  it,  the  case  would  have  been 
different." 

If  the  plaintiff,  or  another  person  at  the  plaintiff's  request, 
writes  to  the  defendant  asking  for  information  on  some  point 
affecting  the  plaintiff's  character,  and  the  defendant  merely  relates 
hona  fide  what  he  has  heard,  the  communication  is  privileged  (i). 
Where  the  defendant  having  given  notice  of  dismissal  to  his  foot- 
man and  cook,  they  separately  went  to  him  and  asked  his  reason 
for  discharging  them,  when  he  told  each,  in  the  presence  of  the 
other  that  he  (or  she)  was  discharged  because  both  had  been  rob- 
bing him,  whereupon  each  brought  an  action  for  the  words  so 
spoken  to  the  other,  it  was  held  that  the  statement  was  privi- 
leged (Jc). 

Privileged  occasion — Character  of  servants. — One  of  the  most 
ordinary  and  common  instances  of  the  application  in  practice  of 
the  privilege,  of  protection  to  confidential  communications  of  a 
criminatory  character,  is  that  of  a  former  master  giving  the 
character  of  a  discharged  servant,  which,  if  given  with  honesty  of 

(/)  Cockayne  v.  Eodglcmon,  5  C.  &  P.  L.  J.  Q.  B.  197. 

543 ;    Coxhead  v.  Bichards,  9  0.  B.  569  (»)  Hopwood  v.  Thorn,  8  C.  B.  293  at 

at  p.  606 ;  15  L.  J.  0.  P.  278 ;  Harrison  p.  316 ;  19  L.  J.  0.  P.  94 ;  Warr  v  Jollv, 

V.  Bush,  5  E.  &  B.  344 ;  25  L.  J.  Q.  B.  6  0  &  P.  497. 

25-  Qt)  Manhy  v.  Wilt,  18  0.  B.  544 ;  25 

(3)  Btuart  V.  Bell,  [1891]  2  Q.  B.  341 ;  L.  J.  0.  P.  294  ;  Davies  v.  Snead,  L.  E, 

60  L.  J.  Q.  B.  577.  5  Q.  B.  608 ;  39  L.  J.  Q.  B.  202. 

Qi)  Griffiths  v.  Lewis,  7  Q.  B.  61 ;  14 
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purpose  to  a  person  who  lias  any  interest  in  the  inquiry,  is  a 
privileged  communication  (I),  although  made  in  the  hearing  of  a 
stranger  (in).  Even  though  the  statement  is  untrue  in  fact,  the 
master  will  be  held  justified  by  the  occasion  in  making  the  state- 
ment, unless  it  can  be  shown  that  he  was  actuated  by  malice. 
Generally  speaking,  anything  said  or  written  by  a  master  when 
he  gives  the  character  of  a  servant  is  a  privileged  communication, 
if  made  bond  fide  in  answer  to  inquiries  that  have  been  addressed 
to  him.  It  is  not  essential  that  the  person  making  the  communi- 
cation should  be  put  into  action  in  consequence  of  a  third  party's 
putting  questions  to  him.  He  may,  when  he  thinks  that  another 
is  about  to  take  into  his  service  one  who  he  knows  ought  not  to 
be  taken,  set  himself  in  motion  to  induce  that  otlier  to  seek 
information  and  put  questions  to  him.  The  answers  to  such 
questions  given  hond  fide,  with  the  intention  of  communicating 
such  facts  as  the  other  party  ought  to  know,  will,  although  they 
contain  slanderous  matter,  be  privileged  (n). 

If  the  employer  has  received  credible  information  of  the  mis- 
conduct of  a  servant  after  the  latter  has  left  his  situation,  it  is  his 
duty  to  disclose  the  fact  in  answer  to  inquiries  as  to  character,  in 
order  that  a  proper  investigation  may  be  made  by  the  persons 
interested  in  knowing  the  truth  (o).  If  a  good  character  is  given 
to  a  servant,  and  then  circumstances  are  discovered  which  show 
that  the  character  was  not  deserved,  it  is  the  duty  of  the  person 
who  has  given  the  good  character  to  communicate  the  discovery  to 
the  person  to  whom  such  character  has  been  given,  and  the  com- 
munication, if  made  hond  fide,  is  privileged  (p).  But,  if  it  appears 
from  the  terms  and  language  of  the  communication  and  the 
surrounding  circumstances  of  the  case  that  there  was  any 
malicious  feeling  actuating  the  master  when  making  the  com- 
munication, then  it  is  not  protected  (q).  Where  a  libel  imputed 
to  the  plaintiff  incompetency  and  unskilfulness  in  a  particular 
transaction  in  which  the  plaintiff  had  been  employed  by  the 
defendant,  it  was  held  that  it  was  not  competent  to  the  plaintiff 
to  give  evidence  of  general  competency  and  skitfulness,  without 
meeting  the  specific  instance  relied  upon  by  the  defendant  (r). 

Where  the  plaintiff,  being  secretary  of  an  association  called 

(I)  Edmonson  v.  Stevenson,  BuUer  N.  See  Fryer  v.  Kinnereley,  15  C.  B.  N.  S, 

P.  8  ;  Child  v.  Affleck,  9  B.  &  C.  403 ;  7  422  ;  33  L.  J.  0.  P.  97. 

L.  J.  (0.  S.)  K.  B.  272.  (o)  Child  v.  Affleck,  supra. 

(m)  TooqooA  v.  Spyring,  1  C.  M.  &  E.  (p)  Gardner  v.  Slade,  13  Q.  B.  at  p. 

181  -3  L.  J.  Ex.  347;   Weathersion  v.  799;  18  L.  J.  Q.  B.  334. 

Hawkins,     16   T.    B.    110;    Taylor    v.  iq)  Rogers  \.  Clifton,Z  B.  &.  V.  5%1  \ 

Hawkins,  16  Q.  B.  308 ;  20  L.  J.  Q.  B.  Ace.  in  the  case  of  a  govornesa,  Fountain 

313.  V.  Boodle,  3  Q.  B.  5  at  p.  11. 

(m)  Pattison  v.  Jones,  8  B.  &  C.  578  ;  (r)  Brine  v.  Bazalgette,  3  Exoh.  692 ; 

7  L.  J.  (O.  S.)  K.  B.  26;  Gardner  v.  18  L.  J.  Ex.  348. 


Slade,  13  Q.  B.  796 ;  18  L.  J.  Q.  B.  334. 
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tLe  Brewers'  Company,  was  dismissed  for  alleged  misconduct,  and 
the  defendant,  who  was  a  director  of  the  company,  and  also  a 
director  of  another  company,  called  the  London  Necropolis  Com- 
pany, of  which  the  plaintiff  was  auditor,  drew  the  attention  of 
the  directors  of  the  last-named  company  to  the  plaintiff's  miscon- 
duct and  dismissal  from  the  secretaryship  of  the  other  company, 
alleging  that  he  had  been  charged  with  obtaining  money  from  the 
solicitors  of  the  company  by  false  pretences,  and  taking  up  a  bill 
of  his  own  with  it,  it  was  held  that  the  defendant  might  properly, 
in  his  character  of  director  of  the  Necropolis  Company,  make  the 
communication  he  did,  although  it  charged  the  plaiatiff  with  the 
actual  commission  of  the  offence  imputed  to  him,  or  amounted  to 
an  assertion  on  the  defendant's  part  that  he  believed  the  charges 
to  be  true ;  for  it  was  both  his  duty  and  interest  to  make  the  com- 
munication ;  and  it  was  h§ld  that,  in  order  to  render  the  defendant 
liable  in  damages,  actual  malice  must  be  shown,  in  the  shape  of 
proof  that  the  defendant  was  not  actuated  by  a  justifiable  motive, 
but  by  some  evil  intention  towards  the  plaintiff  (s). 

Privileged  occasion — Confidential  communications  between  rela- 
tions respecting  character  of  person  frofosing  marriage. — Where 
the  defendant,  being  the  son-in-law  of  a  widow  lady  to  whom  the 
plaintiff  was  paying  his  addresses,  wrote  a  letter  to  the  lady 
charging  the  plaintiff  with  various  acts  of  gross  misconduct,  and 
warned  her  against  listening  to  his  addresses,  it  was  held  that  the 
communication  was  privileged.  If  no  explanation  had  been  given 
of  the  circumstances  under  which  the  letter  was  written,  the  law 
would,  from  the  contents,  infer  it  to  have  been  published  with  a 
malicious  motive  against  the  plaintiff.  "  But  here,"  said  Alder- 
son,  B.,  "  it  is  shown  that  the  parties  were  standing  in  circum- 
stances of  confidence  and  near  relationship  towards  each  other, 
and  I  think  that  the  defendant's  conduct  is  justifiable,  if  he  really 
believed  in  the  truth  of  the  statements  which  he  made,  though 
such  statements  were,  in  fact,  erroneous.  The  whole  question  is 
whether  this  is  a  bona  fide  letter.  ...  It  is  for  the  common  good 
of  all  that  communications  between  parties  situated  as  these  were 
should  be  free  and  unrestrained  "  if). 

Privileged  occasion — Interest  of  farty  receiving  communication 
— Voluntary  communication, — Where  the  defendant  had  received 
a  letter  from  his  friend,  the  mate  of  a  ship,  containing  a  long 
narrative  of  dangers  which  the  mate  had  incurred  from  the 
drunkenness  of  the  captain,  and  asking  for  the  defendant's  advice, 
and  the  defendant,  honestly  believing  in  the  truth  of  his  friend's 

(s)  Harris  v.  Thompson,  13  0.  B.  333.      329. 
See  Lawless   v.  Anglo-Egyptian  Cotton  (Q  Todd  v.  Hawkins,  2  M.  &  Kob.  at 

Co.,  L.  E.  4  Q.  B.  262 ;  38  L.  J.  Q.  B.      p.  21. 
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statement,  handed  the  letter  to  tlie  shipowner,  who  dismissed  the 
captain,  and  the  latter  sued  the  defendant  for  damages,  the  court 
were  equally  divided  in  opinion  as  to  whether  the  communica- 
tion was  privileged  or  not;  Tindal,  C.J.,  and  Erie,  J.,  were  of 
opinion  that  the  occasion  and  the  purity  of  motive  of  the  defen- 
dant in  making  it,  rendered  it  a  privileged  communication ;  while 
Cresswell,  J.,  and  Coltman,  J.,  were  of  a  contrary  opinion.  "  It 
was  not  contended  in  this  case,"  observes  Cresswell,  J.,  "  that  any 
legal  duty  bound  the  defendant  to  communicate  to  the  shipowner 
the  contents  of  the  letter  he  had  received ;  nor  was  the  communi- 
cation made  in  the  conduct  of  his  own  affairs ;  nor  was  his  interest 
concerned.  The  authority  for  the  publication,  if  any,  must  there- 
fore be  derived  from  some  moral  duty,  public  or  private,  which  it 
was  incumbent  upon  him  to  discharge.  I  think  it  impossible  to 
say  that  the  defendant  was  called  upon  by  any  public  duty  to 
make  the  communication ;  neither  his  own  situation,  nor  that  of 
any  of  the  parties  concerned,  nor  the  interests  at  stake,  were  such 
as  affect  the  public  weal.  Was  there,  then,  any  private  duty  ? 
There  was  no  relation  of  principal  and  agent  between  the  ship- 
owner and  the  defendant ;  nor  was  any  trust  or  confidence  reposed 
by  the  former  in  the  latter ;  there  was  no  relationship  or  intimacy 
between  them ;  no  inquiries  had  been  made ;  they  were,  until  the 
time  in  question,  strangers;  the  duty,  if  it  existed  at  all,  as 
between  them,  must,  therefore,  have  arisen  from  the  mere  cir- 
cumstance of  their  being  fellow-subjects  of  the  realm.  But  the 
same  relation  existed  between  the  defendant  and  the  plaintiff. 
If  the  property  of  the  shipowner  on  the  one  hand  was  at  stake, 
the  character  of  the  captain  was  at  stake  on  the  other;  and  I 
cannot  but  think  that  the  moral  duty,  not  to  publish  of  the  latter 
defamatory  matter  which  he  did  not  know  to  be  true,  was  quite 
as  strong  as  the  duty  to  communicate  to  the  shipowner  that  which 
he  believed  to  be  true  "  {u).  Here,  however,  the  defendant  had 
no  means  of  ascertaining  the  truth  or  falsehood  of  the  informa- 
tion; and  the  responsibility  of  acting  upon  it,  without  due  in- 
quiry, ought  to  rest  with  the  shipowner.  "  If  the  defendant  had 
had  any  personal  interest  in  the  subject-matter  to  which  the 
letter  related,  as,  if  he  had  been  a  part-owner  of  the  ship,  or  an 
underwriter  on  the  ship,  or  had  had  any  property  on  board,  the 
communication  of  such  a  letter  to  Mr.  Ward  "—the  shipowner — 
"  would  have  fallen  clearly  within  the  rule  relating  to  excusable 
publications ;  and  secondly,  if  the  danger  disclosed  by  the  letter, 
either  to  the  ship,  or  the  cargo,  or  the  ship's  company,  had  been 

WCresswell,  J.,  Coa;7ieac?  v.-Bic/wrfg,      L.  J.  C.  P.  289;  Bell  v.  Parlie,  10  Ir. 
2  0.  B.  5G9  at  p.  603 ;  15  L.  J.  0.  P.  278 ;       0.  L.  R.  279. 
Benmll  v.  Beacon,  2  C.  B.  628,  633 ;  15 
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so  immediate  as  that  the  disclosure  to  the  shipowner  was  neces- 
sary to  avert  such  danger,  then,  upon  the  ground  of  social  duty, 
by  which  every  man  is  bound  to  his  neighbour,  the  defendant 
would  have  been  not  only  justified  in  making  the  disclosure,  but 
would  have  been  bound  to  make  it"  (x).  The  real  difference  of 
opinion  seems  to  have  been  as  to  the  urgency  and  importance  of 
the  disclosure.  The  opinion  of  Tindal,  O.J.,  and  Erie,  J.,  has 
repeatedly  been  approved  and  must  be  taken  to  have  pre- 
vailed (y). 

Privileged  oeoasion — Common  interest. — If  a  communication  is 
made  under  circumstances  in  which  it  can  be  fairly  said  that 
those  who  make  it  have  an  interest  in  making  it,  and  those  to 
whom  it  is  made  have  a  corresponding  interest  in  receiving  it, 
the  occasion  is  privileged  (z).  So,  where  a  vestry  meeting  was 
held  for  the  purpose  of  electing  constables,  and  hearing  any 
objections  that  might  be  brought  forward  against  any  of  the 
candidates  for  the  office,  and  the  defendant,  a  ratepayer,  made  a 
statement  imputing  perjury  to  the  plaintiff,  who  was  one  of  the 
candidates,  and  said  that  he  was  a  person  not  to  be  believed  on 
his  oath,  it  was  held  that  the  statement  was  privileged  if  it  was 
bond  fide  and  honestly  made  in  full  belief  of  its  truth  (a).  So, 
where  at  a  meeting  of  a  board  of  guardians  the  salary  of  the 
clerk  was  under  discussion  and  one  of  the  guardians  made  defa- 
matory statements  concerning  the  clerk,  it  was  held  that  the 
occasion  was  privileged  (b). 

Where  the  auditors  of  a  public  company,  employed  in  accord- 
ance with  the  provisions  of  the  articles  of  association,  made  a 
report  reflecting  upon  the  conduct  of  the  company's  manager, 
and  the  directors  had  the  report  printed  and  circulated  among 
the  shareholders,  and  it  was  used  at  an  adjourned  meeting,  it 
was  held  that,  the  directors  having  done  nothing  contrary  to  the 
usual  practice,  the  communication  was  privileged,  and  that,  in 
the  absence  of  express  malice,  no  action  lay  against  the  directors 
for  such  publication  (c).  "  Independently  of  any  authority,"  says 
Mellor,  J.,  "  I  am  quite  prepared  to  hold  that  a  company  having 
a  great  number  of  shareholders,  all  interested  in  knowing  how 
their   ofiScers  conduct    themselves,  are  justified    in   making  a 

(x)  Tindal,  C.J.,  Coxhead  v.  Bichards,  Great  Northern  By.  (1891),  2  Q.  B.  189; 

2  C.  B.  at  p.  596;  15  L.  J.  C.  P.  278;  60  L.  J.  Q.  B.  498;  Harrison  v.  Bush, 

Wilson  V.  Eolinson,  7  Q.  B.  68  ;  14  L.  J.  5  B,  &  B.  a44  at  p.  348 ;  25  L.  J.  Q.  B. 

Q.  B.  196.                      •  25. 

(y)  Willes,  J.,  imannv.  Bamm,  8  0.  B.  (o)  Kershaw  v.  Bailey,!  Exch.  743; 

N.  S.  at  p.  602 ;   29  L.  J.  0.  P.  313 ;  17  L.  J.  Ex.  129. 

Davies  v.  Snead,  L.  E.  5  Q.  B.  608  at  (6)  Pittard  v.  Oliver  (1891),  1  Q.  B. 

p.  611;  39  L.  J.  Q.  B.  202;  Stuart  v.  474;  60  L.  J.  Q.  B.  219. 

Bell,  [1891]  2  Q.  B.  341  at  p.  347;  60  (c)  Lawless  v.  Anglo-Egyptian  Cotton 

L.  J.  Q.  B.  577.  Co.,  L.  K.  4  Q.  B.  262 ;  38  L.  J.  Q.  B. 

(z)  Per  Lord  Esher,  M.E.,  Hunt  v.  129. 
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communication  in  a  printed  report  relating  to  the  conduct  of  their 
officers  to  all  shareholders,  whether  present  or  absent,  if  the  com- 
munication is  made  without  malice  and  bond  fide."  "I  think," 
further  observes  Hannen,  J.,  "  that  the  failure  of  the  directors  to 
report  to  the  shareholders  a  statement  made  by  the  auditors 
upon  their  own  responsibility  of  what  they  found  to  be  the  state 
of  the  accounts,  might  have  led  the  directors  into  a  position  of 
great  difficulty."  Similarly,  a  report  made  by  a  borough  con- 
stable to  the  borough  justices,  stating  the  grounds  on  which  the 
renewals  of  certain  licences  in  the  borough  had  been  objected  to, 
and  published  at  the  request  of  the  justices  to  persons  having 
business  before  the  general  annual  licensing  meeting,  was  held 
to  be  published  upon  a  privileged  occasion  (d).  Upon  somewhat 
similar  grounds,  a  solicitor  who  is  instructed  by  his  client  to 
write  a  defamatory  letter  may  dictate  the  letter  to  his  shorthand 
clerk  and  have  it  copied  by  his  copying  clerk  without  being 
liable  for  this  publication  (e).  Where  a  letter  was  written  con- 
fidentially to  certain  bankers,  conveying  charges  injurious  to 
the  professional  character  of  a  solicitor  in  the  management  of 
certain  concerns  which  they  had  entrusted  to  him,  and  it  appeared 
that  the  writer  of  the  letter  was  himself  interested  in  the  affairs 
which  he  supposed  to  be  mismanaged,  and  wrote  the  letter  bond 
fide  under  the  impression  that  his  statements  were  well  founded, 
it  was  held  that  the  communication  was  privileged.  "If  a  com- 
munication of  this  serf,"  observes  Lord  Ellenborough,  "  which 
was  not  meant  to  go  beyond  those  immediately  interested  in  it, 
were  the  subject  of  an  action  for  damages,  it  would  be  impossible 
for  the  affairs  of  mankind  to  be  conducted"  (/).  Where  a 
building  owner  wrote  to  several  builders  from  whom  he  had 
invited  tenders  telling  them  that  the  quantities  made  out  by  the 
plaintiff,  a  quantity  surveyor,  were  entirely  wrong,  it  was  held 
that  these  communications  were  made  upon  a  privileged 
occasion  (g). 

Privileged  occasion — Common  interest — Communications  bettveen 
subscribers  to  charities. — It  has  been  held  that  words  spoken  by 
one  subscriber  to  a  charity  in  answer  to  inquiries  by  another  sub- 
scriber, respecting  the  conduct  of  a  medical  man  employed  by 
the  charity,  in  his  attendance  upon  the  objects  of  the  charity,  are 
not,  merely  on  account  of  tliose  circumstances,  a  privileged  com- 
munication. "  There  may  be  a  thousand  subscribers  to  a  charity," 
observes  Lord  Denman.      "  Such   a   claim   of  privilege   is   too 

{d)  Andrews  v.  Nott  Sower  (1895),  1  (/)  MeDougall  v.  Claridge,  1  Campb. 

Q.  B.  888;  64  L.  J.  Q.  B.  536.  267. 

(e)  Soxsim  v.  GoUet  (1894),  1  Q.  B.  (g)  Sadgrove  v.  Eole  (1901),  2  K.  B. 

842 ;  63  L.  J.  Q.  B.  401.  1 ;  70  L.  J.  K.  B.  455. 
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large "  Qi).  But  it  seems  that  this  view  would  not  now  be 
sustained  {i). 

Privileged  occasion — Public  interest — Charge  of  felony  made  bona 
fide  with  reasonable  grounds  for  suspicion. — For  the  sake  of  public 
justice,  charges  and  communications  which  would  otherwise  be 
slanderous  are  protected  if  made  bond  fide  in  the  prosecution  of 
an  inquiry  into  a  suspected  crime  (Jc).  "  It  is  argued,"  observes 
Coleridge  J.,  "  that  the  charge  oitght  to  be  true,  or  ought  to  be 
made  only  before  an  ofScer  of  justice.  But  the  exigencies  of 
society  could  never  permit  such  a  restriction.  If  I  stop  a  party 
suspected,  must  not  1  say  why  I  do  so  ?  .  .  .  The  presence  of  other 
parties  would  not  do  away  with  the  privilege  (I)."  It  is  for  the 
jury  to  say  whether  the  circumstances  warranted  the  charge  made 
by  the  defendant,  whether  it  was  made  bond  fide,  or  before  more 
persons  than  was  necessary,  or  in  language  stronger  than  the  occa- 
sion justified  (m).  Thus,  information  that  a  robbery  has  taken 
place,  naming  the  suspected  thief,  is  a'  privileged  communica- 
tion (n) ;  and  so  is  a  hand-bill,  offering  a  reward  for  the  recovery 
of  bills  of  exchange,  stating  that  they  were  suspected  of  being 
embezzled  by  the  plaintiff,  such  hand-bill  being  published  for  the 
protection  of  the  person  liable  on  the  bills,  or  to  secure  the  con- 
viction of  the  offender  (o). 

Privileged  occasion — Petitions  to  the  King,  to  Parliament,  or  to 
ministers  or  officers  of  state  respecting  the  conduct  of  magistrates 
and  officers. — As  all  persons  have  an  interest  in  the  pure  adminis- 
tration of  public  justice,  and  as  it  is  the  duty  of  all  persons  who 
witness  misconduct  on  the  part  of  magistrates  to  try  by  all  reason- 
able means  in  their  power  to  bring  such  misconduct  to  the  notice 
of  those  whose  duty  it  is  to  inquire  into  it,  it  has  been  held  that 
petitions  prepared  bond  fide,  and  forwarded  to  the  proper  authori- 
ties, complaining  of  the  conduct  of  magistrates,  and  containing 
statements  honestly  believed  to  be  true,  are  privileged  communi- 
cations ;  but,  if  they  are  made  on  frivolous  grounds,  or  with  know- 
ledge of  their  being  untrue,  or  without  knowledge  of  their  truth 
or  falsehood  and  without  inquiry,  when  inquiry  would  have  proved 
the  allegation  of  misconduct  false,  the  calumniator  will  be  deemed 
to  have  acted  from  malicious  motives,  and  his  statements  will 
not  be  privileged  (p).     Petitions  to  the  Crown  even  upon  matters 

(7()  Martin  v.  Strong,  5  Ad.  &  E.  at  at  p.  382 ;  9  L,  J.  Q.  B.  137. 

p.  538 ;  6  L.  J.  K.  B.  48.  (m)  Padmore  v,  Lawrence,  supra. 

(i)  Waller  v.  Loch,  7  Q.  B.  T>.  619 ;  (m)  Kine  v.  Sewell,  3  M.  &  W.  297 ; 

51  L.  J.  Q.  B.  274.  7  L.  J.  Ex.  92. 

(Ic)  Coleridge,  J.,  Padmore  v.   Law-  (o)  Tindal,  O.J.,  Finden  v.   Westlalie, 

rence,  11  Ad.  &  E.  380 ;  9  L.  J.  Q.  B.  137 ;  M.  &  M.  461. 

Hooper  y.  Truscott,  2  Bing.  N.  C.  457  ;  (p)  Hanison  v.  Bush,  5  E.  &  B.  344; 

5  L.  J.  C.  P.  177 ;  Amann  v.  Damm,  8  25  L.  J.  Q.  B.  25  ;  Sturt  v.  Blaqq,  10  Q. 

0.  B.  N.  S.  597;  29L.  J.  C.  P.  313.  B.  906. 

Q)  Padmore  v.  Laioreuee,!!  Ad.  &  E. 
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respecting  which  it  cannot  directly  interfere,  and  petitions  to  Par- 
liament, although  the  petitioners,  besides  presenting  them  to  the 
House,  print  them  and  distribute  them  amongst  the  members, 
fall  within  the  same  rule  {q).  All  these  are  protected,  that  men 
may  not  be  prevented  by  the  dread  of  a  prosecution  or  action 
from  making  communications  which  may  be  beneficial  to  the 
public.  An  action  of  libel  may,  however,  be  maintained  for 
statements  in  a  letter  addressed  to  the  Privy  Council  injurious  to 
the  character  of  the  plaintiif,  a  public  officer  removable  by  the. 
Privy  Council,  upon  proof  of  express  malice  (r). 

Defamatory  statements  respecting  the  conduct  of  public  officers, 
contained  in  an  application  for  the  redress  of  a  grievance,  or  to 
expose  some  public  abuse,  and  made  hotid  fide  to  one  of  the  king's 
ministers  who  is  supposed  to  have  authority  to  afford  redress,  do 
not  render  the  person  making  the  application  liable  to  an  action. 
Thus,  where  the  creditor  of  an  officer  in  the  army  sent  a  petition 
to  the  secretary  at  war,  incorporating  bills  of  exchange  accepted  by 
the  officer,  and  containing  statements  derogatory  to  the  character 
of  the  officer  as  a  man  of  honour,  and  concluding  with  a  prayer 
that  the  officer  might  be  ordered  to  discharge  the  debts  due  on 
the  bills,  it  was  held  that,  although  neither  the  secretary  at  war 
nor  the  King  had  power  to  order  the  money  to  be  paid,  yet  that, 
if  the  jury  thought  that  the  petition  contained  only  an  honest 
statement  of  facts,  according  to  the  understanding  of  the  person 
who  sent  it,  and  that  it  was  addressed  to  the  secretary  at  war 
lond  fide  for  the  purpose  of  obtaining  redress,  and  not  for  the 
purpose  of  slandering  the  plaintiff,  they  ought  to  find  a  verdict 
for  the  defendant  (s).  "  Inasmuch  as  the  defendant,"  observes 
Maule,  J.,  "  might,  reasonably  enough,  conceive  that  the  public 
officer  to  whom  he  addressed  himself,  the  secretary  of  war,  had 
power  to  assist  him  in  obtaining  payment  of  a  just  debt,  the 
occasion  justified  the  communication,  however  mistaken  the 
defendant  might  be  as  to  the  extent  of  the  jurisdiction  of 
the  person  to  whom  he  was  addressing  himself  "(^).  But,  if  the 
statements  contained  in  the  application  are  wholly  or  partly  false, 
that  may  be  sufficient  to  renew  the  presumption  of  malice,  which 
prima  facie  the  nature  of  the  communication  would  rebut  (m). 

Privileged  occasion — Public  interest — Criminatory  com,munica- 
tions  hif  public  officers  acting  in  discharge  of  a  public  duty. — A 
criminatory  communication  made  by  a  clerk  of  the  peace  to  the 
justices  at  quarter  sessions  is  privileged,  provided  it  is  confined  to 

(g)  Lalce  v.  King,  1  Saund.  132 ;  Blahe  (s)  FairnMn  V.  Ives,  5  B.  &  Aid.  G42. 

V.  filjold,  1  M.  &  Eob.  198 ;  Woodward  (t)   Wenman  v.  Ash,  13  0.  B.  at  p.  815 ; 

V.  Lander,  6  C.  &  P.  548.  22  L.  J.  0.  P.  190. 

(r)  Prodor  v.   Webster,  IG  Q.   B.  D.  (u)  Blagg  v.  Stmt,  10  Q,  B.   899  at 

112 ;  55  L.  J.  Q.  B.  150.  p.  905 ;  10  h.  J.  Q.  B.  39. 
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a  statement  of  facts  pertinent  to  a  matter  which  it  is  his  duty  to 
investigate,  and  contains  nothing  but  what  the  clerk  of  the  peace 
believes  to  be  true ;  but,  if  he  imputes  improper  motives  to 
others,  and  accuses  them  of  attempts  to  extort  money  by  mis- 
representation, if  irrelevant  calumny  is  introduced  into  it,  or  if  it 
contains  strictures  upon  the  conduct  of  others  which  the  facts 
stated  do  not  warrant,  he  will  exceed  his  privilege,  and  subject 
himself  to  an  action  for  damages  (x). 

Privileged  occasion — Defamatory  letters  respecting  clergymen, 
addressed  to  the  bishop  of  the  diocese,  will  be  privileged,  if  there 
was  reasonable  cause  for  a  resort  to  the  bishop,  but  not  if  they 
were  written  on  frivolous  grounds.  Where  a  parishioner  wrote  a 
letter  to  the  bishop  of  the  diocese,  informing  him  of  reports 
current  in  the  parish  derogatory  to  the  character  of  the  clergy- 
man and  throwing  scandal  upon  the  Church,  and  praying  that  an 
inquiry  might  be  instituted,  it  was  left  to  the  jury  to  determine 
whether  the  letter  was  written  with  the  malicious  intention  of 
slandering  the  plaintiff  to  the  bishop,  and  giving  currency  to  idle 
rumours,  or  with  the  honest  intention  of  obtaining  an  inquiry  («/) . 
If  the  writer  of  the  letter  has  means  at  hand  for  ascertaining 
whether  the  rumours  are  true  or  false,  and  neglects  to  avail  him- 
self of  them,  and  chooses  to  remain  in  ignorance  when  he  might 
have  obtained  full  information,  there  will  be  no  pretence  for  any 
claim  of  privilege. 

Privileged  occasion — Matters  of  public  interest — Reports  of  trials. 
— The  circulation  of  accurate  (z)  copies  of  public  documents  pub- 
lished under  the  direction  of  an  Act  of  Parliament  is  not  actionable, 
without  actual  malice.  Therefore  where  a  trade  journal  circulated 
an  extract  from  a  register  of  county  court  judgments,  it  was  held 
that  no  action  lay  (a).  The  publication  of  proceedings  in  a  court 
of  justice  is  not  absolutely  privileged  (b).  "Newspapers  and 
other  publications,"  observes  Tindal,  O.J.,  "  which  narrate  what 
passes  in  courts  of  justice,  are,  to  a  certain  extent,  privi- 
leged "  (c).  The  ground  on  which  this  privilege  (of  accurately 
reporting  what  takes  place  in  a  court  of  justice)  is  based  is  that 
judicial  proceedings  are  in  this  country  public,  and  that  the  publi- 
cation of  what  takes  place  there,  even  though  matters  defamatory 
to  an  individual  may  thus  obtain  wider  circulation  than  they 
otherwise  would,  is  allowed  because  such  publication  is  merely 
enlarging  the  area  of  the  court,  and  communicating  to  all  that 

(x)  Coolce  V.  Wildei,  5  E.  &  B.  328  at  be  actionable.     Of.  per  Lord  Halsbury, 

p.  340 ;  24  L.  J.  Q.  B.  367.  Macdougall  v.  Knight,  14  App.  Gas.  194 

(y)  James  v.  Boston,  2  Car.  &  Car.  4.  at  p.  200 ;  58  L.  J.  Q.  B.  537. 

(2)  Beis  V.  Perry,  64  L.  J.  Q.  B.  566.  (6)  Stevensy.  Sampson,  5  Ex.  D.  53  ;  49 

(a)  Searles  v.  Scarlett  (1892),  2  Q.  B.  L.  J.  Q.  B.  120. 

56 ;  61  L.  J.  Q.  B.  573 ;  Quiere  whether  (c)  Saunders  v.  Mills,  6  Bing.  213  at 

eyen  witli  evidence  of  malice  it  would  p.  218;  8  L.  J.  (0.  S).  C.  P.  24. 
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which  all  have  the  right  to  know  (d).  Consequently,  if  the  report 
conveys  a  derogatory  impression  of  the  plaintiff  different  in  kind 
or  more  unfavourable  in  degree  than  that  which  would  be  received 
by  one  sitting  in  court  and  listening  to  the  proceedings,  it  is  not 
a  fair  and  accurate  report,  and  the  publisher  of  it  will  not  be  pro- 
tected. "Everybody  knows  that  the  statement  of  a  counsel  is 
ex  parte,  and  that  he  is  often  instructed  to  make  allegations  which 
it  is  afterwards  impossible  to  support  in  proof.  Would  it  be 
either  safe  or  proper,  that,  after  a  cause  has  been  tried,  a  state- 
ment which  the  evidence  has  not  at  all  supported  should  be 
published  in  a  newspaper ;  and  then  merely  because  that  state- 
ment had  been  made  by  a  counsel,  it  should  be  held  to  be  privi- 
leged ?  Ought  such  a  publication  to  be  considered  a  fair  report 
of  what  passed  in  court,  although  the  evidence  afterwards  given 
might  not  only  not  support  but  might  even  to  some  extent  con- 
tradict it  ?  Ought  such  a  publication  to  be  privileged  ?  I  con- 
ceive not ;  and  I  think  that  such  will  not  be  held  to  be  the  law 
of  the  land "  (e).  Reports  of  legal  proceedings,  whether  ex 
parte  or  not,  have  been  held  to  be  libellous  and  actionable 
where  the  account  published  has  been  false  or  highly  coloured, 
or  where  the  reporter  has  added  comments,  allegations,  and 
opinions  of  his  own,  reflecting  upon  the  character  or  conduct  of 
others  (/),  or  where  the  matters  given  in  evidence  and  published 
are  of  a  grossly  scandalous,  blasphemous,  or  immoral  character  (g). 
A  report  of  a  judgment  may  be  privileged  though  unaccompanied 
by  a  report  of  the  evidence  (h). 

Privileged  occasion — Beports  of  legal  proceedings — Ex  parte 
statements. — "  We  are  not  prepared,"  observes  Lord  Campbell,  "  to 
lay  down  for  law,  that  the  publication  of  preliminary  inquiries 
before  magistrates  is  universally  lawful,  nor  that  the  publication 
of  such  inquiries  is  universally  unlawful.  One  of  the  resolutions 
of  this  court,  in  Duncan  v.  Thwaites  (i),  lays  down  the  doctrine 
that  the  report  of  a  preliminary  examination  before  a  magistrate 
is  unlawful,  where  the  party  accused  has  been  committed  or  held 
to  bail  for  an  indictable  offence ;  there  the  actual  pendency  of  a 
prosecution  was  a  main  ingredient  in  the  decision  ;  but,  where  the 
party  accused  has  neither  been  committed  nor  held  to  bail,  but 

(d)  Per  Lord  Halsbury,  L.C.,  Mac-  Steele  v.  Branmn,  L.  E.  7  C.  P.  261 ;  41 
dougall  v.  Knight,  14  App.  Cas.  194  at      L.  J.  M.  C.  85. 

p.  200 ;  58  L.  J.  Q.  B.  537.  Qi)  Macdougall  v.  Enighl,  17  Q.  B.  D. 

(e)  Saunders  v.  Mills,  6  Bing.  213  at  636 ;  55  L.  J.  Q.  B.  464 ;  on  appeal,  14 
p.  218 ;  8  L.  J.  (O.  S.)  0.  P.  24 ;  Hoare  v.  App.  Cas.  194 ;  58  L.  J.  Q.  B.  537.  As  to 
Silverloeh,  9  0.  B.  20;  19  L.  J.  C.  P.  an  untrue  statement  of  the  effect  of  a 
215 ;  Gurry  v.  Walter,  1  B.  &  P.  525.  judgment,  see  Eayward  v.  Eayward,  34 

(f)  Stiles  V.  Nohes,  7  East,  493  ;  Lewis  Oh.  D.  198 ;  56  L.  J.  Oh.  287. 

V.  Clement,  3  B.  &  Aid.  702  ;  Andreios  v.  (i)  3  B.  &  0.  556 ;  3  L.  J.  (0.  S).  K. 

Chapman,  3  0.  &  K.  286.  B.  3. 

(g)  Bex  V.  Carlile,  3  B.  &  Aid.  167; 
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absolved  by  the  magistrate,  we  think  we  are  at  liberty  to  hold 
that  an  impartial  and  correct  report  of  the  proceedings  is  lawful. 
In  the  cases  relied  upon  to  establish  the  general  doctrine  that 
reports  of  preliminary  proceedings  before  magistrates  are  not 
lawful,  it  will  be  seen  that  there  were  either  vituperative  com- 
ments accompanying  the  statement  of  the  evidence,  or  some 
aggravation  attending  the  publication  of  the  report,  or  some  peril 
which  was  likely  to  be  caused  to  the  person  complaining  of  it "  {h). 
The  privilege  is  not  confined  to  the  publication  of  the  proceed- 
ings of  the  superior  courts.  The  dignity  of  the  court  cannot  be 
regarded ;  and  "  no  distinction  can  be  made  for  this  purpose 
between  a  court  of  fie  poudre  and  the  House  of  Lords." 

A  magistrate,  upon  any  preliminary  inquiry  respecting  an 
indictable  offence,  may,  if  he  thinks  fit,  carry  on  the  inquiry  in 
private ;  and  the  publication  of  any  such  proceedings  before  him 
would  undoubtedly  be  unlawful.  But,  while  he  continues  to  sit 
forihus  ajpertis,  admitting  into  the  room  where  he  sits  as  many  of 
the  public  as  can  be  conveniently  accommodated,  and  thinking 
that  this  course  is  best  calculated  for  the  investigation  of  truth 
and  the  satisfactory  administration  of  justice  (as  in  most  cases  it 
certainly  will  be),  the  court  in  which  he  sits  is  to  be  considered  a 
public  court  of  justice,  provided  the  magistrate  has  jurisdiction 
over  the  matters  brought  before  him,  and  authority  to  inquire  into 
them  (I).  But,  "  if  magistrates  publicly  hear  slanderous  com- 
plaints respecting  matters  over  which  they  have  no  jurisdiction,  a 
report  of  what  passed  before  them  is  as  little  privileged  as  if  they 
were  illiterate  mechanics  assembled  in  an  ale-house  "  (m). 

It  is  not  necessary,  in  order  that  a  report  of  proceedings  should 
be  privileged,  that  the  proceedings  should  be  directly  judicial  or 
had  in  a  court  of  justice.  The  report  of  the  proceedings  of  a 
medical  council,  although  containing  a  statement  that,  in  the 
opinion  of  the  council,  a  certain  medical  practitioner  had  been 
guilty  of  infamous  conduct  in  a  professional  respect,  was  held  to  be 
privileged  on  the  ground  that  it  was  an  accurate  report  and  pub- 
lished iondfide  and  without  malice  (n). 

Privileged  occasion — Matters  of  ^public  interest — Proceedings  in 
Parliament. — Upon  the  same  broad  principle,  viz.,  that  the  public 
convenience  is  to  be  preferred  to  private  interests,  and  that  com- 
munications which  the  interests  of  society  require  to  be  unfettered 
may  freely  be  made  by  persons  acting  honestly  without  actual 

(h)  Ld.  Campbell,  C.J.,  in  Lewis  v.  (m)  Lewis  v.  Levy,  E.  B.  &  E.  537 ; 

Levy,  El.  Bl.  &  El.  537  at  p.  557 ;   27  27    L.    J.    Q.    B.    282 ;     M'Gregor    v. 

L.  J.  Q  B.  282  at  p.  289 ;  Dsill  v.  Hales,  Thwaites,  3  B.  &  0.  24;  2  L.  J.  (O.  S.) 

3  0.  P.  D.  319 ;  47  L.  J.  0.  P.  323.  K.  B.  217. 

(I)  See  Kiniber  v.    Fress  Association  (n)  Allbut  v.  General  Medical  Council, 

(1893),  1  Q.  B.  65 ;  62  L.  J.  Q.  B.  152.  23  Q.  B.  D.  400 ;  58  L.  J.  Q.  B.  606. 
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malice,  notwithstanding  that  they  involve  relevant  comments 
condemnatory  of  individuals  (o),  it  has  been  held  that  a  faithful 
report  by  a  public  newspaper  of  an  entire  debate  in  either  House 
of  Parliament  is  privileged  (p).  Information  printed  merely  for 
the  use  of  members  of  Parliament  and  circulated  amongst  them 
is  privileged  ;  but  reports  containing  defamatory  matter,  though 
printed  for  the  use  of  members,  could  not  at  common  law  be  law- 
fully circulated  amongst  those  who  were  not  members  of  Parlia- 
ment (q) ;  now,  however,  sect.  1  of  8  &  4  Vict.  c.  9,  enacts  that  a 
defendant  in  any  civil  or  criminal  proceeding  brought  for  the 
publication  of  any  report,  paper,  vote  or  proceeding  published 
under  the  authority  of  either  House  of  Parliament,  may,  on  the 
production  of  a  certificate  from  the  speaker  of  either  House,  duly 
verified,  stating  that  such  report,  paper,  &c.,  was  published  by  the 
authority  of  the  House,  apply  to  the  court,  or  judge  of  the  court, 
in  which  the  proceedings  are  pending,  and  have  them  stayed.  By 
sect.  2  it  is  provided,  that  any  suit  or  criminal  proceeding  for 
the  publication  of  a  copy  of  such  authorized  report,  paper,  &c., 
may  be  stayed  on  the  production  of  the  original  report,  paper, 
&c.,  and  of  an  affidavit  verifying  the  correctness  of  the  copy  ;  and 
by  sect.  3  it  is  enacted  that  in  any  civil  or  criminal  proceeding  for 
the  publication  of  any  extract  or  abstract  of  such  report,  paper, 
&c.,  the  defendant  may  give  evidence  under  the  general  issue, 
that  the  extract  or  abstract  was  published  lond  fide  and  without 
malice,  and,  on  the  jury  being  satisfied  of  that,  shall  be  entitled 
to  a  verdict. 

A  member  of  Parliament  may  make  what  reflections  he  pleases 
upon  the  character  of  others  from  his  place  in  the  House  of 
Commons  ;  but,  if  he  prints  and  publishes  his  speeches  (except, 
perhaps,  lonafide  for  the  information  of  his  constituents  (r)),  he  will 
be  responsible  in  damages  if  they  are  of  a  libellous  character  (s). 

Privileged  occasion — Matters  of  public  interest — Proceedings  at 
public  meetings,  <&c. — The  principle  which  protects  newspaper 
proprietors  and  others,  who  publish  a  fair  and  correct  statement 
of  what  takes  place  in  courts  of  justice,  did  not  at  common  law 
extend  to  protect  the  publication  of  reports,  speeches,  and  pro- 
ceedings, at  vestries  and  public  meetings,  or  meetings  of  commis- 
sioners appointed  to  be  holden  by  statute  for  public  purposes  (t). 

(o)  Willes,  J.,  Eenwood  v.  Harriion,  («)  Rex  v.   Creevey,  1  M.  &  S.  273 ; 

L.  B.  7  C.  P.  606  at  p.  622;  4L  L.  J.  Bex  v.  Abingdon  (id),  1  Esp.  2:'6;  cited 

0  P  206.  in  Davison  v.  Duncan,  7  B.  &  B.  at  p. 

(  «)  Wason  V.  Walter,  L.  E.  4  Q.  B.  233 ;  26  L.  J.  Q.  B.  104. 

95 ;  38  L.  J.  Q.  B.  34.  (0  Davison  v.  Duncan,  7  E.  &  B.  229  ; 

(q)  StocJcdale  v.  Hansard,  9  Ad.  &  26  L.  J.  Q.  B.  104  ;  Popham  v.  Pickburn, 

E.  1 ;  8  L.  J.  Q.  B.  294.  7  H.  &  N.  891 ;  31  L.  J.  Ex.  133.    See 

(r)  Wason.  v.  Walter,  L.  E.  4  Q.  B.  Gox\.Feeney,4:¥.&F.lS;DavisY.Dun- 

95 ;  38  L.  J.  Q.  B.  34.  can,  L.  E.  9  0.  P.  396 ;  43  L.  J.  0.  P.  185. 
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Thus  the  publication  of  a  report  of  proceedings  at  a  meeting  of  poor 
law  guardians,  at  which  charges  of  misconduct  Avere  made  against 
the  medical  officer  of  the  union,  was  held  not  to  be  privileged 
by  the  occasion  (u).  But  by  the  Law  of  Libel  Amendment  Act, 
1888  (x),  a  fair  and  accurate  report  in  any  newspaper  (y)  of  pro- 
ceedings publicly  heard  before  any  court  exercising  judicial 
authority  shall,  if  published  contemporaneously  with  such  pro- 
ceedings, be  privileged,  provided  that  there  is  no  publication  of 
blasphemous  or  indecent  matter ;  and  by  sect,  4,  a  fair  and  accurate 
report  published  in  any  newspaper  of  the  proceedings  of  a  public 
meeting  (z),  or  (except  where  neither  the  public  nor  any  news- 
paper reporter  is  admitted)  of  any  meeting  of  a  vestry,  town 
council,  school  board,  board  of  guardians,  board  or  local  authority 
formed  under  any  Act  of  Parliament,  or  any  meeting  of  any  duly 
authorized  commissioners,  select  committee  of  either  House  of  Par- 
liament, or  justices  in  quarter  sessions,  and  the  publication  at  the 
request  of  any  government  office  or  department,  office  of  state, 
commissioner  of  police  or  chief  constable,  of  any  notice  or  report 
issued  by  them  for  the  information  of  the  public  shall  be  privileged 
unless  it  shall  be  proved  that  such  report  or  publication  was 
published  or  made  maliciously.  The  section,  however,  does  not 
authorize  the  publication  of  blasphemous  or  indecent  matter,  nor 
does  it  afford  a  defence  if  it  be  proved  that  the  defendant  has  been 
requested  to  insert  in  the  newspaper  in  which  the  report  or  publica- 
tion complained  of  appeared,  a  reasonable  letter  or  statement  by 
way  of  contradiction  or  explanation  of  such  report  or  publication, 
and  refused  to  insert  the  same.  Nor  does  the  section  affect  the 
publication  of  matters  not  of  public  concern,  and  the  publication 
of  which  is  not  for  the  public  benefit. 

The  privilege  which  covers  fair  and  accurate  reports  of  pro- 
ceedings in  Parliament  and  in  courts  of  justice  does  not  extend 
to  fair  and  accurate  reports  of  statements  made  to  editors  of 
newspapers  (.a). 

Privileged  occasion — Matters  of  public  interest — Criticism  on 
matters  of  public  and  national  importance. — Every  man  has  a  right 

(u)  Furcell  v.  Bowler,  2  C.  P.  D.  215 ;  and  made  public,  weekly,  or  oftener,  or 

46  L.  J.  C.  P.  308.  at  intervals  not  exceeding  twenty-six 

(x)  51  &  52  Vict.  c.  64,  sa.  3,  4.  days,    containing    only    or   principally 

(tf)  This  word  is  by  44  &  45  Vict.  advertisements, 
c.  60,  s.  1,  defined  to  mean  any  paper  (z)  Public  meeting  is  defined  for  the 

containing  public  news,  intelligence  or  purposes  of  the  section  as  "  any  meeting 

occurrences,  or  any  remarks  or  observa-  hand  fide  and  lawfully  held  for  a  lawful 

tiona    thereon,    printed   for    sale,    and  purpose  and  for  the  furtherance  or  dis- 

published  in  England  or  Ireland  periodi-  onssion  of  any  matter  of  public  concern, 

cally,  or  in  parts  or  numbers,  at  intervals  whether  the  admission  thereto  be  general 

not  exceeding  twenty-six  days  between  or  restricted."   44  &  45  Vict.  c.  60,  s.  4. 
the    publication   of   any  two  of   such  (a)  Bavis  v.  Shepstone,  11  App.  Oas. 

papers,    parts    or    numbers ;    also  any  187  ;  55  L.  J.  P,  C.  51. 
paper  printed  in  order  to  be  dispersed, 
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to  discuss  freely,  so  long  as  he  does  it  without  malice,  any  sub- 
ject in  which  the  public  are  generally  interested,  and  to  state  his 
views  for  the  consideration  of  those  who  have  a  common  interest 
in  the  subject.     The  question  whether  the  comment  is  or  is  not 
actionable  does  not  depend  upon  whether  in  the  minds  of  the  jury 
the  criticism  is  unduly  severe.     Their  appreciation  of  the  matter 
criticised  is  not  the  test  of  the  defendant's  liability.     It  is  a 
question  partly  of  law  for  the  judge  and  partly  of  fact  for  the 
jury ;  so  long  as  the  comments  may  fairly  be  called  criticism, 
that  is  to  say,  an  honest  expression  of  opinion  relevant  to  the 
matter  in  question,  the  court  may,  and  ought  to,  give  judgment 
for  the  defendant,  notwithstanding  the  verdict  of  the  jury  (S). 
Subject  to  this  question  of  law  the  jury  should  be  asked  whether 
in  their  opinion  the  comment  goes  beyond  the  limits  of  fair 
criticism  (c).     It  has  been  said  that  this  is  not  a  case  of  privilege 
at  all,  although  the  word  is  often  erroneously  used  with  regard  to 
it ;  that  it  is  not  a  case  of  a  cause  of  action  with  an  excuse,  but 
that  there  is  no  cause  of  action  at  all.     "The  question,"  said 
Lord  Esher,  M.E.,  "  is  not  whether  the  article  is  privileged,  but 
whether  it  is  a  libel "  (d).     It  is  not  indeed  necessary  to  prove 
actual  malice  in  order  to  support  an  action  if  in  the  opinion  of  the 
jury  the  comment  exceeds  the  limits  of  fair  criticism  (e) ;  other- 
wise it  is  (ee).    The  principle  on  which  these  cases  are  founded  is 
the  same  as  that  which  protects  the  publication  of  proceedings  in 
Parliament,  the  universal  principle  that  the  public  convenience  is 
to  be  preferred  to  private  interests,  and  that  communications 
which  the  interests  of  society  require  to  be  unfettered  may  be 
made  freely  by  persons  acting  honestly  without  actual  malice, 
notwithstanding  that  they  involve  relevant  comments  condemna- 
tory of  individuals  (/ ).     To  justify  the  publication  in  a  news- 
paper of  defamatory  matter,   not  being  a  report  of  what  has 
passed  in  a  court  of  justice,  it  must  be  shown,  either  that  the 
person  of  whom  the  defamatory  matter  was  written  was  a  person 
whose  position  and  character  were  of  general  interest  to  the  whole 

(6)  McQuire  y.  Western  Morning  News  Hawkins,   30   0.  B.  583  at  p.  590;    20 

Co.,  (190.S),  2  Q.  B.  100 ;  72  L.  J.  K.  B.  L.  J.  0.  P.  131. 

612.     See  also  Joynt  v.  Cycle  Trad';  Fvib-  (ee)  Stevens  v.  Sampson,  2  Ex.  D. 

UsMmi  Co.  0904)  2  K.  B.  292 ;  73  L.  J.  (/)  'Willes  J.,  Benwood  v.  Harrison, 

K.  B.  752.  L-  K-  ^  0.  P.  606;  41  L.  J.  0.  P.  206. 

(e)  Camplell  y.  Spottiswoode,  3  B.  &  It  may  be  doubted  whether  the  criticism 

S.  769 ;  32  L.  J.  Q.  B.  185 ;  Merivale  v.  of  Blackburn,  J.,  in  Camphell  v.  Spoitis- 

Carson,  20  Q.  B.  D.  275.  woode,  and  of  Lord  Esher,  M.E.,  and 

(d)  Merivale  v.  Carson,  supra.  Bowen,  L.  J.,  in  Merivale  v.  Carson,  does 

(e)  Merivale  v.  Carson,  supra.  As  to  not  resolve  itself  into  a  well-founded 
a  criticism,  thoiigh  fair,  being  actuated  dislike  to  the  term  "privilege"  as 
by  malice,  see  Bramwell,  L.J.,  Stevens  applied  to  defamatory  matter  published 
V.Sampson,  5  Ex.  D.  53  at  p.  56  ;  49  L.  J.  under  circumstances  which  constitute  a 
Q.  B.  120.  Per  Lord  Esher,  M.E.,  legal  justification.  See  also  ilfcQwiVe  v. 
Merivale  v.' Carson,  20  Q.  B.  D.  275  at  Western  Morning  News,  supra. 

p  281;  and  cf,  Maule,  J.,  SnmervUkv. 
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country,  or  that  the  subject-matter  dealt  with  was  one  of  general 
interest  to  the  whole  community. 

Privileged  occasion — Matters  of  public  interest — Beviews  and 
criticisms. — "  Every  man,"  observes  Lord  EUenborough,  "  who 
publishes  a  book,  commits  himself  to  the  judgment  of  the 
public,  and  any  one  may  comment  upon  his  performance.  If  the 
commentator  does  not  step  aside  from  the  work,  or  introduce 
fiction  for  the  purpose  of  condemnation,  he  exercises  a  fair  and 
legitimate  right.  In  the  present  case,  had  the  party  wiriting  the 
criticism  followed  the  plaintiff  into  domestic  life  for  the  purpose 
of  slander,  that  would  have  been  libellous  "  (g).  Authors  "  should 
be  liable  to  criticism,  to  exposure,  and  even  to  ridicule,  if  their  com- 
positions be  ridiculous  ;  otherwise  the  first  who  writes  a  book  on 
any  subject  will  maintain  a  monopoly  of  sentiment  and  of  opinion 
respecting  it.  This  would  tend  to  the  perpetuity  of  error  "(^). 
"The  critic  does  a  great  service  to  the  public  who  writes  down 
any  vapid  or  useless  publication,  such  as  ought  never  to  have 
appeared.  He  checks  the  dissemination  of  bad  taste,  and  prevents 
people  from  wasting  botlr  their  time  and  their  money  upon  trash, 
I  speak  of  fair  and  candid  criticism ;  and  this  every  one  has  a 
right  to  publish,  although  the  author  may  suffer  a  loss  from  it. 
Such  a  loss  the  law  does  not  consider  as  an  injury  ;  because  it  is  a 
loss  which  the  party  ought  to  sustain.  It  is,  in  short,  the  loss  of 
fame  and  profits  to  which  he  was  never  entitled  "  («). 

"  The  editor  of  a  public  newspaper,"  observes  Lord  Kenyon, 
"may  fairly  and  candidly  comment  on  any  place  or  species  of 
public  entertainment ;  but  it  must  be  done  fairly  and  without 
malice  or  view  to  injure  or  prejudice  the  proprietor  in  the  eyes 
of  the  public.  If  so  done,  however  severe  the  censure,  the  justice 
of  it  screens  the  editor  from  legal  animadversion  ;  but,  if  it  can 
be  proved  that  the  comment  is  unjust,  is  malevolent,  or  exceeding 
the  bounds  of  fair  opinion,  then  it  is  a  libel,  and  therefore  action- 
able "  (h).  The  same  rule  applies  to  an  article  in  a  newspaper 
upon  a  debate  in  either  House  of  Parliament  upon  a  subject  of 
public  interest.  It  must  be  honest  and  fair,  i.e.,  the  writer  must 
believe  it  to  be  true  or  just ;  and  it  must  be  made  with  a  reason- 
able degree  of  moderation,  and  be  justified  by  the  circumstances 
as  disclosed  in  an  accurate  report  of  the  debate  (l).  So,  also,  the 
conduct  of  persons  at  a  public  meeting  held  for  the  purpose  of 
promoting  the  election  of  a  candidate  for  a  seat  in  Parliament, 

(g)  Oarr  v.  Hood,  cited  in  Tahart  v.  -(7c)  Dibdin  v.  Swan,  I  Esp.  28 ;  Crre- 

Tipper,  1  Campb.  355  at  p.  358.  gory  v.  Brunswick  (JJuke),  1  Car.  &  K. 

(ft)  Garr  v.  Hood,  supra,  at  p.  357.  24. 

(i)  Carr  v.  Hood,  supra,  at  p.  358 ;  (I)  Wason  v.   Walter,  L.  E.  4  Q.  B, 

M'Leod  V.  Wakley,  3  C.  &  P.  311 ;  Meri-  73 ;  38  L.  J.  Q.  B.  34, 
vale  V.  Carson,  20  Q.  B.  D.  275. 
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may  be  made  the  subject  of  fair  and  lond  fide  discussion  in  a 
public  newspaper ;  and  unfavourable  comments  on  such  conduct 
in  the  course  of  the  discussion  are  privileged  (m). 

It  is  competent  to  one  public  writer  to  criticise  another  and 
ridicule  his  opinions  ;  but  he  is  not  justified  in  making  calumnious 
remarks  on  the  private  character  of  the  individual,  or  in  imputing 
to  him  dishonest  motives,  or  base  conduct.  In  that  respect,  the 
editor  of  a  newspaper  enjoys  a  right  of  protection  in  common 
with  every  other  subject  {n).  A  paragraph  in  one  newspaper 
charging  another  with  being  a  vulgar,  ignorant,  and  scurrilous 
journal,  is  not  actionable ;  but  it  is  otherwise  if  it  asserts  that  it 
is  in  low  circulation,  and  calls  the  attention  of  advertisers  to  the 
fact,  as  the  plain  object  of  it  is  to  damage  the  sale  of  the  paper, 
and  diminish  the  profits  from  advertising  (o). 

Works  of  art  are  as  much  the  subjects  of  criticism  as  the 
writings  of  an  author;  "  This  publication,"  said  Lord  Tenterden, 
C.  J., "  professes  in  substance  to  be  a  criticism  on  the  architectural 
works  of  the  plaintiff.  On  such  works,  as  well  as  on  literary  pro- 
ductions, any  man  has  a  right  to  express  his  opinion  ;  and,  how- 
ever mistaken,  in  point  of  taste,  that  opinion  may  be,  or  however 
unfavourable  to  the  merits  of  the  author  or  artist,  the  person 
entertaining  it  is  not  precluded  by  law  from  its  fair,  reasonable, 
and  temperate  expression.  It  may  be  fairly  and  reasonably  ex- 
pressed, although  through  the  medium  of  ridicule."  The  learned 
Chief  Justice  then  directed  the  jury  that  if  they  thought  that 
the  criticism  was  unfair  and  intemperate,  and  written  for  the 
purpose  of  injuring  the  artist  in  his  profession,  it  was  action- 
able (p).  Thus,  it  is  not  libellous  fairly  and  honestly  to  criticise 
a  painting  publicly  exhibited  {q). 

If  a  man  circulates  a  printed  hand-bill,  or  posts  it  up  in  a 
public  thoroughfare,  or  advertises  in  the  public  papers,  the  hand- 
bill, or  the  advertisement,  is  as  much  open  to  fair  and  candid 
comment  and  criticism  as  any  published  book  or  pamphlet.  But 
those  who  criticise  it  must  not  go  out  of  their  way  to  impute 
motives,  and  make  reflections  upon  private  character  not  fairly 
warranted  by  the  terms  and  tendency  of  the  writing  or  advertise- 
ment (r). 

Privileged  occasion — Matters  of  puhlic  interest — Critioisms  upon 
sermons  and  clergymen. — The  law  permits  comments  to  be  made 
upon  the   sermons  delivered  by  clergymen  from  their  pulpits, 

(m)  Davis  v.  Buncan,  L.  B.  9  0.  P.  (1904),  2  K.  B.  292 ;  73  L.  J.  K.  B.  752. 

396 ;  43  L.  J.  0.  P.  185.  (o)  Rmot  v.  Stuart,  1  Eap.  487. 

(«)  Ld.  EUenborough,  Stuart  v.  Lomll,  (p)  Soane  v.  Knight,  M.  &.  M.  74. 

2  Stark.  93  at  p.  97 ;  Vamphell  v.  Spottii-  (q)  Thompson  v.  Shaclcell,  M.  &  M.  187. 

woode,  3  B.  &  S.  769;  32  L.  J.  Q.  B.  ()■;  Paris  v.  Levy,  9  0.  B.  N.  S.  342; 

185 ;  Joynt  v.  Cycle  Trade  PublisMny  Co.  30  L.  J.  C.  P.  11. 
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provided  the  comments  are  fairly  made.  A  clergyman  also  may  be 
fairly  characterized  as  a  remarkably  bad  preacher,  or  as  a  preacher 
of  erroneous  doctrines;  and,  if  the  parson  sustains  an  injury  from 
the  criticism,  it  is  an  injury  for  which  there  is  no  redress  at  law 
by  damages.  But  the  preaching  of  a  sermon  in  the  ordinary 
mode  of  a  clergyman's  duty  in  the  parisb  church  does  not  make 
the  sermon  public  property,  so  as  to  invite  observation  upon  it, 
and  authorize  the  same  freedom  of  criticism  from  the  press  in 
general  as  is  extended  to  the  publication  of  a  literary  work  (s) ; 
and  all  reflections  upon  the  private  character  or  conduct  of  the 
clergyman,  calculated  to  bring  him  into  disrepute  with  his 
parishioners,  are  libellous.  However,  the  uses  to  which  he  puts 
the  vestry-room,  or  what  he  allows  to  be  done  in  the  church 
during  Divine  service,  is  a  matter  of  public  interest ;  and  there- 
fore any  comments  upon  it,  unless  stronger  language  is  used 
than  the  occasion  justifies  (which  is  a  question  for  the  jury),  are 
not  actionable  (t). 

Privileged  occasion — Mailers  of  public  interest — Comments  upon 
the  public  character  of  public  men. — -There  is  a  wide  difference 
between  publications  relating  to  public  and  private  individuals. 
Every  person  has  a  right  to  comment  upon  those  acts  of  public 
men  which  concern  hitn  as  a  subject  of  the  realm,  if  he  does  not 
make  his  commentary  a  vehicle  for  malice  and  the  indulgence  of 
some  private  spite.  "  You  have  a  right  to  comment  on  the  public 
acts  of  a  minister,  upon  the  public  acts  of  a  general,  upon  the 
public  judgments  of  a  judge,  upon  the  public  skill  of  an  actor  ; " 
but  you  have  no  right  to  impute  to  them  such  conduct  as  dis- 
graces and  dishonours  them  in  private  life  (m). 

Privileged  occasion — Matters  of  public  interest — Disparaging 
criticisms  by  one  tradesman  upon  the  goods  of  a  rival  tradesman  are 
not  actionable,  unless  they  are  made  falsely  and  without  lawful 
occasion,  and  special  damage  results  from  them  (x).  But,  where 
a  gunsmith  published  an  advertisement  in  a  newspaper  of  his 
being  the  inventor  of  a  short  gun  which  shot  as  far  as  other 
longer  guns,  and  another  gunsmith  inserted  a  counter  advertise- 
ment cautioning  persons  against  these  guns,  and  stating  that  the 
inventor  durst  not  engage  with  any  artist  in  town,  and  had  made 
no  such  experiment,  &c.,  it  was  held  that  this  was  a  libel ;  for, 
though  any  one  in  the  trade  might  contradict  the  fact  asserted 
respecting  the  short  gun,  no  one  had  a  right  to  indulge  in  any 

(«)  Oathercole  v.  Miall,  15  M.  &  W.  (x)  Ante,    p.   192.     See    Huhhticic   v. 

319 ;  35  L.  J.  Ex.  179.  WiMmon  (1899),  1  Q.  B.  86  ;  68  h.  J. 

(f)  Kelly  V.   TinUng,  L.  E.  1  Q.  B.  Q.  B.  34;  and  Wliite  v.  Mellin  (1895), 

699 ;  35  L.  J.  Q.  B.  231.  A.  0.  164 ;  64  L.  J.  Oh.  308,  as  to  implied 

(it)  Alderson,  B.,  Oathercole  v.  Miall,  disparagement  of  rival  trader's  goods. 
16  M.  &  W.  319  at  p.  338. 
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general  reflections  upon  the  character  of  the  inventor  and  his  con- 
duct of  his  business  :  that  the  advice  to  all  persons  to  be  cautious 
was  a  reflection  on  the  inventor's  honesty,  as  leading  people  to 
suppose  that  he  would  deceive  them ;  and  the  allegation  that  he 
would  not  engage  with  any  other  artist  was  setting  him  below 
the  rest  of  his  trade  (y). 

Privileged  occasion—  Comments  in  excess  of  the  privilege — Actual 
malice. — "  The  proper  meaning  of  a  privileged  communication," 
observes  Parke,  B.,  "  is  only  this,  that  the  occasion  on  which 
the  communication  was  made  rebuts  the  inference  of  malice 
prima  facie  arising  from  a  statement  prejudicial  to  the  character 
of  the  plaintiff,  and  puts  it  on  him  to  prove  that  there  was  malice 
in  fact,  i.e.,  that  the  defendant  was  actuated  by  motives  of  personal 
spite  or  ill-will,  independent  of  the  occasion  on  which  the  com- 
munication was  made"  {z).  "The  rule,"  observes  Lord  Camp- 
bell, "  is  that,  if  the  occasion  be  such  as  repels  the  presumption 
of  malice,  the  communication  is  privileged,  and  the  plaintiff  must 
then,  if  he  can,  give  evidence  of  actual  malice ;  if  he  gives  no 
such  evidence,  it  is  the  office  of  the  judge  to  say  that  there  is  no 
question  for  the  jury,  and  to  direct  a  non-suit  or  a  verdict  for  the 
defendant;  otherwise  there  might  be  a  question  for  the  jury  in 
every  case  where  a  master,  however  fairly,  gives  the  character  of 
a  servant ;  and,  if  they  conceived  that  there  was  malice  lurking 
in  the  mind  of  the  master,  they  might  give  a  verdict  for  the 
plaintiff,  on  the  ground  merely  of  the  communication  having 
taken  place;  and  this  would  apply  to  all  cases  in  which  the 
occasion  has  been  said  to  repel  the  presumption  of  malice  "  (a). 

The  term  actual,  or  express,  malice,  or  malice  in  fact,  is  not 
confined  to  personal  spite  or  ill-will,  but  includes  every  unjusti- 
fiable intention  to  inflict  injury  on  the  person  defamed  (6).  The 
evidence  to  prove  express  malice,  though  not  such  as  necessarily 
to  lead  to  the  conclusion  that  malice  existed,  should  yet  raise  a 
probability  of  malice,  and  be  more  consistent  with  its  existence 
than  with  its  non-existence  (c).  This  may  be  established  by  the 
language  of  the  communication  itself,  by  showing  that  it  was 
made  in  abusive  terms,  and  that  the  words  used  were  stronger 
than  the  occasion  required  (d).     When  the  communication  is  in 


(y)  Harman  V.  Delaney,  I  Barnard.  (6)  StuaH  v.  Bell  (1891),  2  Q.  B.  341 

289 ;  2  Str.  898.  at  p.  351 ;  60  L.  J.  Q.  B.  577. 

(z)  Wriqht  v.  Woodqate,  2  C.  M.  &  E.  (c)  Somerville  v.  HawUns,  10  C.  B. 

573.                             ■  583  at  p.   590;   20  L.  J.   C.  P.  131; 

(a)  Taylor  v.  Hawkins,  16  Q.  B.  308  Laughton  v.  Bishop  of  Sod^r  arCd  Man, 

at  p.  321 ;  20  L.  J.  Q.  B.  313  ;  Bpill  v.  L.  E.  4  P.  C.  495 ;  42  h.  J.  P.  C,  11. 

Mauh,'L.  E.  4  Ex.  232 ;  38  L.  J.  Ex.  (.d)  Wright  v.  Woodgate,  2  C.  M.  &R. 

138  ;  Olarlc  v.  Molyiieux,  3  Q.  B.  D.  237 ;  573 ;  Fryer  v.  Kinnersley,  15  C.  B.  N.  S. 

47  L.  J.  Q.  B.  230 ;  Jenoure  v.  Delmege  422;  33  L.  J.  P.  0.  96;  Spill  v.  Maule, 

(1891),  A.  0.  73;  60  L.  J.  P.  C.  11.  h.  E.  4  Ex.  232;  38  L.  J.  Ex.  138. 

Q  2 
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writing,  the  jury  are  entitled  to  look  at  and  read  the  writing,  iu 
order  to  judge  of  its  true  character. 

Where  the  schoolmaster  of  a  national  school,  established  in  a 
parish  of  which  the  defendant  was  rector,  had  been  dismissed  by 
the  trustees  of  the  school  from  his  situation,  and  had  then  obtained 
possession  of  a  dissenting  chapel,  and  opened  a  school  there,  it 
was  held  that  the  rector  had  no  right  to  circulate  letters  in  the 
parish,  injuriously  reflecting  upon  the  conduct  of  the  schoolmaster 
and  the  tendency  of  his  teaching,  under  the  pretext  that  he  was 
watching  oyer  the  souls  of  his  parishioners.  The  parson  in  this 
case  had,  in  a  pastoral  letter  to  divers  parishioners,  stigmatized 
the  schoolmaster  as  not  being  a  rightly-disposed  Christian,  and 
as  being  imbued  with  a  spirit  of  opposition  to  authority  and 
the  commands  of  Scripture,  and  designated  his  school  as  a 
schismatic  school,  upon  which  God's  blessing  could  not  rest ;  and 
he  warned  the  rich  against  supporting  it  with  subscriptions  of 
money,  and  the  poor  against  sending  their  children  to  it  to  be 
educated  ;  and  it  was  held  that  the  libel  was  not  privileged,  and 
that  there  was  evidence  of  malice  for  a  jury,  "What  was  there," 
observes  Maule,  J.,  "  in  the  position  of  the  defendant,  as  rector  of 
tlie  parish,  which  entitled  him  to  circulate  a  defamatory  letter, 
not  only  in  his  own,  but  in  the  adjoining,  parish,  and  so  endeavour 
to  prevent  persons  from  subscribing  and  sending  their  children 
to  the  plaintiff's  school  ?  It  is  difficult  to  understand  how  the 
slightest  right  to  do  so  can  be  suggested.  As  rector  he  might, 
no  doubt,  visit  and  remonstrate  with  any  of  his  flock  ;  but,  when  a 
meritorious  individual  is  about  to  set  up  a  school,  of  which  he  dis- 
approves, because  he  thinks  it  may  rival  the  school  in  which  he 
takes  an  interest,  that  he  should  on  that  account  cast  serious 
imputations  on  that  individual,  and  still  be  considered  as  having 
published  a  privileged  communication,  certainly  seems  a  strange 
and  inconvenient  doctrine.  We  think  that  there  was  sufficient 
evidence  for  the  jury  to  infer  malice,  and  that,  in  determining  the 
question  of  malice,  the  particular  nature  of  the  libel  itself  cannot 
be  excluded  from  the  consideration  of  the  jury,  ...  In  this  case 
the  terms  of  the  letter  itself  are  not  without  the  character  of 
malice.  The  endeavour  to  make  the  plaintiff's  conduct  a  matter 
of  spiritual  delinquency, — to  represent  it  as  something  not  only 
opposed  to  some  worldly  rule,  but  un-Christian-like,  and  contrary 
to  what  would  be  done  by  a  person  who  had  faith  in,  and  a 
willingness  to  obey,  Scriptural  precepts, — are  matters  on  the 
face  of  the  libel  which  make  it  proper  that  the  jury,  looking 
at  the  libel  itself,  should  say  whether  or  not  there  was  actual 
malice  "  (e). 

(e)  Gilpin  v.  Fowler,  9  Exoh.  615  at  p.  626;  23  L.  J,  Ex.  152. 


SECT.  1.3  DEi'AMAtlOi;f   or*  CHARACTteB.  229 

The  language  used  must  not  go  beyond  what  the  occasion 
warrants.  Where,  therefore,  the  defendant  claimed  a  sum  of 
money  from  the  plaintiff,  and  the  plaintiff's  clerk  wrote,  by  direc- 
tion of  the  plaintiff,  to  the  defendant,  telling  him  that  the 
plaintiff  denied  his  liability,  whereupon  the  defendant  wrote  to 
the  clerk,  alleging  facts  in  support  of  his  claim,  and  added,  "  this 
attempt  to  defraud  me  is  as  mean  as  it  is  dishonest,"  it  was  held 
that  the  comment  was  not  privileged  (/). 

It  is  not  essential  to  the  existence  of  the  privilege  that  the 
communication,  under  whatever  circutnstaaces  made,  should  be 
believed  to  be  true  by  the  party  making  it ;  for  a  person  may 
honestly  make  on  a  particular  occasion  a  defamatory  statement 
without  believing  it  to  be  true ;  the  circumstances  may  be  such 
that  the  person  to  whom  he  makes  it  ought  to  be  informed  of  it 
irrespective  of  its  truth  or  falsehood  {g).  But  he  cannot  shelter 
himself  under  the  privilege,  if  he  believes  the  charge  imputed 
untrue,  imless  he  at  the  same  time  declares  his  belief  of  its  un- 
truth. If  a  man  knowingly  makes  a  false  charge,  intending  it  to 
be  believed,  this  will  be  strong  evidence  of  actual  malice.  In 
the  majority  of  cases  a  man  has  no  right  to  make  himself  the 
medium  of  propagating  defamatory  accusations,  unless  he  him- 
self honestly  believes  them  to  be  true ;  and  his  belief  is  not  an 
honest  belief,  if  it  is  formed  in  a  reckless  manner  Qi).  If  he  has 
the  means  by  inquiry  of  ascertaining  whether  the  charge  is  true 
or  false,  and  neglects  to  make  inquiry,  and  exercises  no  effort  to 
arrive  at  the  truth,  his  belief  caa  hardly  be  said  to  be  an  honest 
belief;  for  whoever  publishes  statements  uufavoarable  t  j  another, 
ought  in  general  to  be  prepared  to  show  that  he  had  some  reason- 
able ground  for  it ;  but  if  he  actually  believes  in  the  truth  of  the 
charge,  he  will  not  necessarily  lose  the  protection  of  the  privilege, 
although  he  had  no  reasonable  grounds  for  his  belief  {i).  There 
is  a  wide  distinction  between  reckless  assertions  made  by  a  man 
who  assumes  to  have  a  knowledge  of  the  facts  he  communicates, 
and  honest  communications  made  with  a  view  to  inquiry  by  a 
person  interested  in  knowing  the  truth  {j). 

Matters  arising  after  the  communication  complained  of  may 
be  regarded  in  considering  whether  the  defendant  was  actuated 
by  malice  (k).  If,  for  example,  he  puts  upon  the  record  a  plea 
that  the  defamatory  statement  is  true  in  substance  and  in  fact, 

(/)  Tumi  V.  Means,  12    Ad.   &  E.  61  L.  J.  Q.  B.  409. 

733.  (i)  Per  Brett,  L. J.,  Clarh  v.  Molyneux, 

(a)  Per    Bramwell,    L.J.,    Clarlc    v.  3  Q.  B.  D.  237  at  p.  248 ;  47  L.  J.  Q.  B. 

Molyneux,  3  Q.  B.  D.  237   at  p.   244;  230. 

47  L.  J.  Q.  B.  230.  (j)  James  v.  Boston,  2  Car.  &  K.  4  at 

(A)  Clarlc  v.  Molyneux,  3  Q.  B.  D.  237 ;  p.  8. 

47  L.  J.   Q.  B.  230 ;  Soyal  Aquarium  (h)  M'Leod  v.  Walcley,  3  0.  &  P.  311. 
Co.  V.  Parkinson  ri892;,  1  Q.  B.  431 ; 
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and  will  not  abandon  his  plea,  and  then  does  not  attempt  to 
prove  it,  this  is  evidence  of  malice  (I). 

The  mere  fact  that  the  defendant  thinks  he  is  under  an  obliga- 
tion to  make  a  defamatory  communication,  or  thinks  that  the 
person  to  whom  he  communicates  it  has  an  interest  in  hearing  it, 
will  not  excuse  him  if  there  are  no  valid  grounds  for  his  supposi- 
tion, because  in  point  of  law  the  occasion  is  not  privileged,  how- 
ever innocent  his  motive  may  be  (m).  And  even  though  he  may 
be  right  in  supposing  that  he  owes  a  duty  to  make  the  communi- 
cation to  a  particular  person,  yet  if  by  mistake  he  makes  it  to 
another,  he  will  not  be  excused  (n).  The  fact  that  a  communica- 
tion may  be  privileged  if  made  to  one  person  does  not  in  general 
warrant  its  being  made  to  another.  Thus  the  transmission  un- 
necessarily by  post-office  telegram  of  defamatory  matter,  which 
would  have  been  privileged  if  sent  in  a  sealed  letter,  avoids  the 
privilege  (o);  and  apart  from  the  publication,  the  manner  in 
which  defamatory  matter  is  published  may  be  evidence  of  malice 
though  the  occasion  is  privileged ;  thus,  to  send  by  telegram  or 
on  the  back  of  a  postcard  (p)  a  libel,  which  might  be  privileged 
if  sent  by  letter,  may  be  evidence  of  actual  malice.  If,  however, 
the  communication  is  made  bond- fide  and  without  malice  on  a 
privileged  occasion,  the  presence  of  persons  other  than  those 
directly  interested  does  not  necessarily  destroy  the  privilege  (q) ; 
the  interest  of  the  person  making  the  communication  may  require 
the  presence  of  others  (r),  or  it  may  be  his  duty  to  make  the 
communication  notwithstanding  the  presence  of  third  persons; 
and  so  where  the  defendant,  who  was  a  member  of  the  board  of 
guardians,  made  certain  defamatory  statements  at  a  meeting  of 
the  board  about  the  clerk  to  the  board  bond  fide  and  without 
malice,  believing  them  to  be  true,  it  was  held  that  the  fact  that 
reporters  were  present  did  not  take  away  the  privilege  of  the 
occasion  (s). 

Where  the  defendant  sets  up  as  a  defence  that  the  communi- 
cation was  a  privileged  communication,  but  the  judge  holds  that 
there  are  comments  by  the  defendant  in  excess  of  the  privilege, 
the  judge  is  not  thereby  justified  in  telling  the  jury  that  the 

(?)  Simpion  v.  EoUnson,  12  Q.  B.  511 ;  P.  393  ;  43  L.  J.  0.  P.  161. 

18  L.  J.  Q.  B.  73;  Walleer  v.  Foullies,  (p)  Sadgrove  v.  Hole  (1901),  2  K.  B. 

12  M.  &  W.  507 :  13  L.  J.  Ex.  109.  1 ;  70  L.  J.  K.  B.  455. 

(to)  Stuart  V.  Bell  (1891),  2  Q.  B.  341  (g)  Toogood  v.  Spyring,  1  0.  M.  &  E. 

at  p.  349;  60  L.  J.  Q.  B.  577 ;  Hehditch  181;    3   L.   J.    Ex.   347;    Padmm-e  v. 

V.  Macllwaine  (1894),  2  Q.  B.  54;   63  Lawrence,  11   Ad.   &  E.  380;  9  L.  J. 

L.  J.  Q.  B.  587.  Q.  B.  137. 

(»)  Hehditch  v.   Macllwaine    (1894),  (r)  Taylor  v.  Hawkins,  16  Q.  B.  308  ; 

2  Q;.  B,  54;  63  L.  J.  Q.  B.  587,  over-  20  L.  J.  Q.  B.  313. 

ruling  Tompson  v.  Daihwood,  11  Q.  B.  (»)  Pittard  v.  Oliver  (1891),  1  Q.  B. 

D.  43  ;  52  L.  J.  Q.  B.  425.  474 ;  60  L.  J.  Q.  B.  219. 
W.Uitn:>i  Y.  F.-M,-    L.   R.  9  0    . 
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defendant,  by  exceeding  his  privilege,  has  been  guilty  of  a  libel ; 
for,  whenever  there  is  evidence  of  malice,  either  extrinsic  or 
intrinsic,  in  answer  to  the  immunity  claimed  by  reason  of  the 
occasion,  a  question  arises  which  the  jury,  and  the  jury  alone, 
ought  to  determine.  Whenever  there  are  expressions  in  a  publi- 
cation which,  it  may  reasonably  be  contended,  prove  malice,  the 
plaintiff  has  a  right  to  have  the  whole  matter  submitted  to  the 
jury,  for  them  to  say  whether,  in  publishing  it,  the  defendant  was 
acting  hona  fide  or  maliciously  (t).  But,  if  words  used  in  a  privi- 
leged communication  are  capable  of  two  interpretations,  one  com- 
patible witli,  the  other  incompatible  with,  the  absence  of  malice, 
the  former  interpretation,  it  seems,  should,  in  the  absence  of  other 
evidence  of  malice,  be  allowed  to  prevail  (u). 

Province  of  the  jury. — In  Lord  Mansfield's  time  there  was  a 
conflict  of  judicial  opinion  regarding  the  respective  provinces  of 
the  judge  and  jury  at  the  trial ;  Lord  Mansfield  holding  that  the 
only  matters  with  which  the  jury  were  concerned  were  the  fact  of 
publication  and  the  truth  of  the  innuendos,  while  Willes,  J.,  held 
that  the  question  whether  the  matter  was  or  was  not  defamatory 
was  also  a  question  for  the  jury  {v).  So  far  as  criminal  proceed- 
ings are  concerned,  this  question  was  set  at  rest  by  the  statute  32 
Geo.  3,  c.  60,  commonly  known  as  Fox's  Act.  This  statute  enacts 
(sect.  1),  that  on  trials  for  libel  the  jury  may  give  a  general 
verdict  of  guilty  or  not  guilty  upon  the  whole  matter  put  in  issue, 
and  shall  not  be  required  or  directed  by  the  court  or  judge  to  find 
the  defendant  guilty  merely  on  proof  of  the  publication  by  the 
defendant  of  the  paper  charged  to  be  a  libel,  and  of  the  sense 
ascribed  to  the  same ;  and  (sect.  2)  that  the  judge  shall,  according 
to  his  discretion,  give  his  opinion  and  directions  to  the  jury  on  the 
matter  in  issue  (w),  who  may  (sect.  3)  find  a  special  verdict.  The 
usual  course  in  cases  of  libel  since  the  passing  of  this  statute  is, 
first,  to  give  a  legal  definition  of  the  offence,  and  then  to  leave  it 
to  the  jury  to  say  whether  the  facts  necessary  to  constitute  that 
offence  are  proved  to  their  satisfaction,  and  that,  whether  the  libel 
is  the  subject  of  a  criminal  prosecution  or  a  civil  action.  The 
judge,  as  a  matter  of  advice  to  them  iti  deciding  the  question,  may 
give  his  own  opinion  as  to  the  nature  of  the  publication,  but  is  not 
bound  to  do  so  as  a  matter  of  law  («).  But  the  question  whether 
the  matter  complained  of  is  or  is  not  defamatory  is  not  simply  a 
question  of  fact  for  the  jury.     Their  verdict  might  be  set  aside  if 

0)  Godlte  V.  Wildes,   5  E.    &  B.  328  741 ;  52  L.  J.  Q.  B.  232. 

at  p.  341 ;  24  L.  J.  Q.  B,  367.  (to)  Baylis  v.  Lawrence,  11  Ad.  &  E. 

(u)  Spill  V.  Mavle,  L.  E.  4  Ex.  232 ;  920  at  p.  924 ;  9  L.  J.  Q.  B,  196. 

38  L.  J.  Ex.  138.  (^)  Parmiter  v.  Oouplnnd,  6  M.  &  w. 

(e)  Bexy.8}upley,i'Doug.75;  Capital  105  at  p.  108;  9  L.  J.  Ex.  202;  Rex  v. 

*  Counties  Sanlc  v.  Senty,  7  App.  Cm.  Watson,  2  T.  E.  199. 
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they  found  for  the  defendant  in  a  case  where  the  matter  com- 
plained of  was  defamatory  on  the  face  of  it  {y).  The  ancient 
declaration  in  an  action  of  defamation  commenced  with  a  prefatory 
averment  stating  such  facts  and  circumstances  as  showed  that  the 
words  complained  of  were  reasonably  capable  of  bearing  the 
meaning  ascribed  to  them  by  the  pleader ;  then  followed  the  words 
themselves,  accompanied  or  followed  by  innuendos  setting  out 
the  meaning  ascribed  to  the  words.  If  the  words  were  defamatory 
on  the  face  of  them,  an  innuendo  was  unnecessary  (s).  If  the 
words  were  not  defamatory  on  the  face  of  them,  the  declaration 
was  bad  in  law,  unless  the  averment  gave  grounds  for  inferring 
that  under  the  circumstances  of  the  case  the  words  were  defama- 
tory (a).  The  question  whether  the  words  construed  by  the  light 
of  the  prefatory  averment  were  reasonably  capable  of  the  meaning 
ascribed  to  them  by  the  innuendo,  was  a  question  of  law  for  the 
court.  If  the  words  did  not  support  the  meaning,  the  defendant 
might  demur  (6),  or  move  in  arrest  of  judgment  (e),  or  the  plaintiff 
might  be  non-suited  {d).  If  the  words  were  in  law  reasonably 
capable  of  the  meaning  ascribed,  there  remained  the  question  for 
the  jury  whether  they  in  fact  bore  that  meaning.  The  formality 
of  the  ancient  pleading  was  abolished  by  the  Common  Law  Pro- 
cedure Act,  1852  (e) ;  but  the  law  remains  the  same. 

It  must  appear  to  the  court  that  the  words  complained  of  are, 
under  circumstances  which  would  formerly  have  been  set  out  in  a 
preliminary  averment,  reasonably  capable  of  bearing  a  defamatory 
meaning :  and,  if  so,  it  is  for  the  jury  to  determine  whether,  in 
point  of  fact,  they  do  bear  such  a  meaning  (/).  When  the  words 
are  susceptible  of  a  harmless  meaning,  it  is  for  the  plaintiff  to 
show  that  they  were  used  in  a  defamatory  sense.  It  is  not 
sufficient  to  establish  a  cause  of  action  that  the  words  might  be 
understood  by  some  persons  in  a  defamatory  sense ;  they  must  be 
such  that  a  reasonable  man  would,  under  the  circumstances,  under- 
stand them  in  a  defamatory  sense.   A  tradesman  was  in  the  habit 

iy)  Parmiter  V.  Coupland,  6  M.  &  W.  Lawson,  8  Q.  B.  823 ;  15  L.  J.  Q.  B. 

105  at  p.  108  ;  9  L.  J.  Ex.  202.  253, 

(«)  Harvey  v.  French,  1  Cr.  &  M.  11.  (d)  Mulligan  v.  Cole,  L.  E.  10  Q.  B. 

(a)  M'Gregor  v.  Gregory,  11  M.  &  "W.  549;  44  L.  J.  Q.  B.  153. 
287  ;  12  L.  J.  Ex.  204.    In  Boydell  v.  (e)  15  &  16  Viot.  c.  75,  s.  61. 

Jones,  4  M.  &  W.  446,  it  was  held  that  a  (f)  Sturt  v.  Blagg,  10  Q.  B.  906  at  p. 

prefatory    averment,    that    the    words  908 ;  Capital  &  Counties  Bank  v.  Benty, 

"  an  honest  lawyer  "  wore  ironical,  was  7  App.  Cas.  741 ;  52  L.  J.  Q.  B.  232 ; 

good,  and  would  support  an  innuendo  Mulligan  v.  Cole,  L.  E.  10  Q.  B.  549 ; 

that  the  words  meant  a  dishonest  lawyer.  44  L.  J.  Q.' B.  153;  Somer  v.  Taunton, 

(6)  Capital  &  Counties  Banlc  v.  Henty,  5  H  &  N.  661 ;  29  L.  J.  Ex.  318 ;  Wil- 

7  App.  Cas.  741 ;  52  L.  J.  Q.  B.  232,  ^cj-  liamK  v.  Smith,  22   Q.  B.  D.  134 ;  58 

Lord  Bramwell.  L.  J.  Q.  B.  21.     The  cases  of  Fray  v. 

(c)  Hearne  v.  Stowell,  12  Ad.   &  E.  Fray,  17  0.  B.  N.  S.  603;  34  L.  J.  C.  P. 

719 ;  11  L.  J.  Q.  B.  25 ;  Capel  v.  Jones,  45 ;  and  Cox  v.  Lee,  L.  E.  4  Ex.  284  ;  38 

4  0.  B.  259 ;  Goldstein  v.  Foss,  6  B.  &  0.  L.  J.  Ex.  219,  appear  to  limit  unduly 

154 ;  5  L.  J.  (O.  S.)  K.  B.  84 ;  Solomon  v.  the  power  of  the  court. 
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of  receiving  payment  from  customers  by  means  of  cheques  drawn 
on  various  branches  of  a  bank ;  these  cheques  were,  by  the  courtesy 
of  the  manager  of  one  branch  of  the  bank,  regularly  cashed  at 
that  branch  for  the  tradesman.  In  course  of  time  the  manager  of 
that  branch  left,  and  his  successor  declined  to  continue  cashing  at 
that  branch  the  cheques  drawn  upon  the  other  branches.  There- 
upon the  tradesman  sent  to  his  customers  a  circular  stating  that 
he  would  not  receive  in  payment  cheques  drawn  on  any  branch 
of  the  bank.  This  circular  caused  a  run  upon  the  bank,  who 
brought  an  action  of  libel,  with  an  innuendo  that  the  circular 
imputed  insolvency.  It  was  held  that  no  action  lay,  on  the 
gjound  that  the  meaning  suggested  by  the  innuendo  was  not  that 
which  reasonable  persons  would  attach  to  the  words  {g).  Similarly, 
it  is  not  actionable  to  say  of  a  solicitor  "he  has  lost  thousands," 
even  though  part  of  his  business  consists  in  investing  money  for 
clients  (h). 

Interpretation  of  the  words  used. — "  In  former  times,"  observes 
Pratt,  C. J.,  "  words  were  construed  in  mitiori  sensu,  to  avoid 
vexatious  actions,  which  were  then  very  frequent ;  but  now  dis- 
tinguenda  sunt  tempora,  and  we  ought  to  expound  words  accord- 
ing to  their  general  significations  to  prevent  scandals,  which  are 
at  present  too  frequent  "  (i).  "  The  rule,"  observes  Lord  Ellen- 
borough,  "  which  at  one  time  prevailed,  that  words  are  to  be 
understood  in  mitiori  sensu,  has  been  long  ago  superseded  ;  and 
words  are  now  construed  by  courts  as  they  always  ought  to  have 
been,  in  the  plain  and  popular  sense  in  which  the  rest  of  the 
world  naturally  understand  them  "  {k).  The  effect  of  the  words 
used,  and  not  the  meaning  of  the  party  uttering  them,  is  the  test 
of  their  being  actionable.  The  rule  is,  "  First  ascertain  the  mean- 
ing of  the  words  themselves,  and  then  give  them  the  effect  any 
reasonable  bystander  would  affix  to  them  "  (Z). 

Interpretation  of  the  words — Evidence  of  surrounding  circum- 
stances.— But  though  the  ordinary  popular  sense  of  the  writing, 
or  words,  alleged  to  be  libellous  or  defamatory,  is  to  be  taken  to 
be  the  meaning  of  the  printer,  publisher,  or  speaker  of  them, 
yet  a  foundation  may  be  laid  for  showing  another  and  different 
meaning.  Something  may  have  previously  passed  which  gives 
a  peculiar  meaning  to  some  expression  ;  and  some  word,  which 
ordinarily  is  used  in  one  sense,  may,  from  something  that  has 

(jg)  Capital  &  Counties  Bank  v.  Eenly,  further  ante,  p.  208. 

7  App.  Cas.  741 ;  52  L.  J.  Q.  B.  232.  («)  Button  v.  Eeyward,  §  Mod.  24. 

See  also  Nevill  v.  Fine  Arts,  do.,  Insur-  (k)  Roberts  v.  Camden,  9  East,  93   at 

once  Co.  (1897),  A.  0.  68 ;  66  L.  J.  Q.  B.  p.  96  ;  Woolnoth  v.  Meadows,  5  East,  463 

195.  at  p.  468. 

(/«)  Dauncey  v.    Holhway  (1901),   2  (0  Hankinson  v.  Bilhy,  16  M.  &  W. 

K.  B.  441 ;  70  L.   J.  K.  B.  695.    See  442. 
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gone  before,  have  a  meaning  different  from  its  usual  one.  Its 
true  import  and  signification  may  be  established  by  evidence  of 
the  surrounding  circumstances  (m). 

Where  the  words  used  have  an  equivocal  meaning,  but  are  well 
understood  and  known  in  a  libellous  sense,  it  is  for  a  jury  to  say 
whether  they  were  used  in  that  sense  or  not.  "We  ought  to 
attribute,"  observes  Coleridge,  J.,  "to  a  court  and  jury  an 
acquaintance  with  ordinary  terms  and  allusions,  whether  historical, 
or  figurative,  or  parabolical.  If  an  expression,  originally  alle- 
gorical, has  passed  into  such  common  use  that  it  ceases  to  be 
figurative,  and  has  obtained  a  signification  almost  literal,  we 
must  understand  it  as  it  is  used  "  {n).  When  the  ordinary  mean- 
ing of  the  words  has  to  be  displaced,  the  witness  should  be  asked 
if  there  was  anything  to  prevent  those  wo^ds  from  conveying  the 
meaning  they  ordinarily  would  convey ;  and,  if  evidence  is  given, 
and  a  foundation  laid  for  it,  then  the  further  question  may  be 
put,  "  What  did  you  understand  by  them  ?  "  (o).  It  must  first  be 
shown  Ihat  the  word  is  used  in,  and  has  acquired,  a  peculiar 
sense,  and  then  a  witness  may  be  asked  whether  he  understood  it 
in  that  sense.  The  phrase  "  lame  duck  "  would  be  actionable  if 
applied  to  a  person  on  the  Stock  Exchange,  because  there  it  has 
acquired  a  particular  meaning,  which  could  be  shown  (oo).  So  of 
the  word  "  black-sheep,"  as  applied  to  a  solicitor ;  or  of  the  word 
"blackleg,"  if  it  can  be  shown  that  it  has  acquired  a  similar 
signification  as  applied  to  gamesters  (p). 

The  defendant  has  a  right  to  have  the  whole  of  the  publica- 
tion read,  in  order  that  the  meaning  of  particular  passages  may 
be  explained  by  the  context  of  the  whole  writing  (q) ;  and,  in  an 
action  for  oral  slander,  he  is  entitled  to  have  the  whole  conversa- 
tion of  which  the  slanderous  words  formed  part  given  in  evidence, 
in  order  to  explain  the  meaning  of  particular  expressions,  and  to 
show  that  they  did  not  convey  the  imputation  sought  to  be 
fastened  upon  them  (r). 

Interpretation  of  the  words — Proof  of  subsequent  libels  may  be 
given ;  but,  if  the  evidence  is  offered  for  the  mere  purpose  of 
swelling  the  damages,  it  will  be  rejected.  "  The  distinction," 
observes  Lord  Abinger,  "  is  this,  that  you  may  give  evidence  of 
subsequent  words  to  explain  the  words  in  the  declaration :  but, 

(m)  Bex  V.  Shipley,  6  Doug.  73   at  (o)  Dairies  v.  Hartley,  3  Exoli.  200 ; 

p.   164;    Capital  &   Counties  Banlc   v.  18  Ij.  J.  Ex.  81. 

Henty,  7  App.  Cas.  741 ;  52  L.  J.  Q.  B.  (oo)  Jlfoi-ns  v.  ianjdaZe,  2  Bos.  &  P.  284. 

232,  per  Lord  Blackburn.      See    also  (p)  Watson,  B.,  Barnetl  v.  Allen,,  8 

Griffiths  V.  Lewis,  8  Q.  B.  841 ;  15  L.  J.  H.  &  N.  376  at  p.  381 ;    27  L.  J.  Ex. 

Q.  B.  249 ;  Gallwey  v.  Marshall,  9  Exeh.  412  at  p.  415. 

294 ;  23  L.  J.  Ex.  78.  (5)  Coolt  v.  Bughes,  Ky.  &  M.  112  at 

(n)  Soare  v.  Silverloch,  12  Q,  B.  624  p.  115. 

at  p.  633 ;  17  L.  J,  Q.  B.  306.  (r)  Shipley  v.  Todhunter,  7  C.  P.  680. 
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when  there  is  nothing  equivocal  in  the  words  charged,  you  cannot 
give  evidence  of  subsequent  words  of  the  same  import,  for  which 
subsequent  words  another  action  may  be  brought  and  damages 
recovered ;  inasmuch  as  the  record  in  this  action  would  be  no  bar 
to  a  subsequent  action  for  the  same  words,  though  the  evidence 
now  offered  would  tend  to  aggravate  the  damages  in  this  "  (s). 

If  the  meaning  is  so  doubtful  as  to  render  the  document  in- 
comprehensible, it  is  not  actionable,  although  the  plaintiff's  name 
may  be  mentioned  therein  in  an  impertinent  manner,  and  the 
publication  may  have  been  evidently  intended  to  annoy  him  (t). 

Interpretation  of  the  words — Application  of  the  libel  to  the 
plaintiff. — If  the  libellous  words,  taken  by  themselves,  point  to 
no  person  in  particular,  it  may  be  shown  by  evidence  that  they 
apply  to  the  plaintiff  (m).  If  the  name  of  the  person  libelled  is 
left  in  blank,  or  is  designated  by  asterisks,  evidence  may  be  given 
to  show  who  was  meant.  "  It  is  not  necessary  that  all  the  world 
should  understand  the  libel ;  it  is  sufficient  if  those  who  know  tlie 
plaintiff  can  make  out  that  he  is  the  person  meant "  (aj).  Where 
a  class  is  described,  it  may  very  well  be  that  the  slander  refers  to 
a  particular  individual.  That  is  a  matter  of  which  evidence  is  to 
be  laid  before  a  jury  ;  and  the  jurors  are  to  determine  whether, 
when  a  class  is  referred  to,  the  slander  was  pointed  at  the  plain- 
tiff («/).  Where,  however,  it  appears,  from  the  matter  complained 
of,  that  there  was  not  any  intention  of  libelling  any  particular 
individual,  but  that  the  imputations  intended  to  be  conveyed 
were  meant  to  be  cast  upon  the  public  authorities,  or  some  of 
several  public  functionaries,  the  plaintiff  cannot  recover  {z). 

What  is  a  publication. — Publication  of  defamatory  matter 
means  the  communication  of  it  to  a  third  person.  If  one  reads 
a  libel,  that  is  no  publication  of  it  by  him ;  or  if  he  hears  it  read,  it 
is  no  publication  of  it ;  or  if  he  hears  or  reads  it  and  laughs  at  it, 
it  is  no  publication  of  it ;  but  if  after  he  has  read  or  heard  it,  he 
repeats  it  or  any  part  of  it  in  the  hearing  of  others,  or,  after  that 
he  knows  it  to  be  a  libel,  he  reads  it  to  others,  that  is  an  unlawful 
publication  of  it ;  if  he  writes  a  copy  of  it  and  does  not  publish 
it  to  others,  it  is  no  publication  of  the  libel  (a).  It  will  be  sufficient 
if  the  defendant  aids  in  the  publication,  as  if  he  brings  the 
libel  into  existence  with  a  view  to  its  publication  by  another  (b). 

(«)  Pearee  v.  Ornsby,  1  M.  &  Rob.  455.  (y)  Le  Farm  v.  Malcdlmson,  1  H.  L . 

Cf.  Pearson  v.  Lemailre,  5  M.  &  G.  700 ;  C.  637. 

12  L  J  0  P  253  •  (z)  Solomon  v.  Lawson,  8  Q.  B.  823; 

(t)  Capel  V.  Jonei,  4  C.  B.  259.  15  L.  J.  Q.  B.  253. 

00  Merywetlier  v.    Turner,  7   0.    B.  (a)  John  Lamb's   Case,  9    Co.   Rop. 

251 ;  19  L.  J.  0.  P.  10  (in  Exch.  cham-  59  h. 

ber)  '  (b)  See   Tarpley  v.  Blahey,  2  Bing. 

(xl  Bourhe  v.  Warren,  2  0.  &  P.  307  N.  C.  437 ;  5  L.  J.  C.  P.  83. 
at  P.-310. 
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Whatever  may  be  the  law  as  to  criminal  proceedings  for 
libel  (c),  it  is  necessary  in  a  civil  action  to  prove  publica- 
tion {d).  Where  the  action  is  for  slander,  repetition  of  the 
defamatory  words  in  the  presence  and  hearing  of  a  third  person 
is  publication. 

If  libellous  matter  contained  in  a  private  letter  is  addressed  to 
the  plaintiff  himself,  and  is  only  delivered  into  his  own  hands, 
there  is  not  such  a  publication  as  will  support  an  action  (e).  But, 
where  it  was  proved  that  the  defendant  addressed  a  libellous 
letter  to  the  plaintiff,  knowing  that  the  plaintiff's  clerk,  in  the 
absence  of  the  plaintiff,  was  in  the  habit  of  opening  the  plaintiff's 
letters,  and  the  letter  was,  in  point  of  fact,  received  and  opened 
by  the  clerk  before  it  reached  the  plaintiff's  hands,  Lord  Ellen- 
borough  held  that  there  was  sufficient  evidence  for  the  jury  to 
consider  whether  the  defendant  did  not  intend  to  put  the  clerk  in 
possession  of  the  letter,  and  that,  if  he  did,  there  was  a  publication 
of  its  libellous  contents  (/).  And  where  the  managing  director 
of  a  defendant  company  dictated  to  a  clerk  a  defamatory  state- 
ment about  the  plaintiff,  which  was  transcribed  by  the  clerk  and 
copied  by  an  office-boy,  and  then  sent  to  the  plaintiff  and  opened 
and  read  by  his  clerks  in  the  ordinary  course  of  business,  it  was 
held  that  there  had  been  a  publication  to  the  clerks  both  of  the 
defendant  and  of  the  plaintiff  {g).  The  sending  of  a  letter  to  a 
wife  containing  libellous  charges  against  her  husband  is  a  sufficient 
publication  of  the  libel ;  for,  to  injure  a  man's  character  with  his 
wife,  or  to  assail  his  honour  by  communications  made  to  her,  is  to 
do  him  a  grievous  wrong  Qi).  But  a  defamatory  statement  concern- 
ing a  third  person  made  by  a  husband  to  his  wife  is  not  a  publica- 
tion, because  for  this  purpose  husband  and  wife  are  one  person 
in  law  («'). 

If  a  letter  is  sent  by  post,  proof  of  the  posting  is  prima  facie 
evidence  that  the  person  to  whom  the  letter  was  addressed  re- 
ceived it  in  due  course  (/<;).  Sending  a  defamatory  message  by 
telegram  is  a  publication  to  the  post-office  clerks  (I),  and  sending 
it  on  the  back  of  a  post-card  is  strong  evidence  of  publication  (m) ; 

Co)  As  to  which  see  Bex  v.   Beare,  sumed  that  there    was  a  publication. 

1  Ld.  Eaym.  414  ;  Bex  v.  Surdett,  3  B.  &  Beg.  v.  Adams,  22  Q.  B.  D.  66 ;  58  L.  J. 

Aid.  717;  4B&  Aid.  314.  M.C.I. 

(d)  Starkie   on   Libel  (6th  ed.),  p.  (g)  Pullman  v.  Sill  &  Co.  (1891),  1 
439.  Q.  B.  524 ;  L.  J.  Q.  B.  299. 

(e)  Edwards  v.  Wooton,  12  Co.  Eep.  (ft)  Wenman  v.  Aih,  13  0.  B.  836 ;  22 
35;   Phillips    v.   Jansen,   1    Esp.   624;  L.  J.  0.  P.  190. 

Peacock    v.    Beynall,    2    Brownl.    151.  (i)  Wmrnhah  v.  Morgan,  20  Q.  B.  D. 

Sems  in  ease  of  a  criminal  libel,  Bex  v.  635 ;  57  L.  J.  Q.  B.  241. 

Wegener,  2  Stark.  245.  (7c)  Warren  v.  Warrm,  \  Cr.  M.  &  E. 

(/)  Delacroix  v.   Thevenot,  2  Stark.  250;  3  L.  J.  Ex  294. 

63.    Where  a  letter  containing  defa-  Q)  Williamson  v.  Freer,  L.  E.  9  C.  P. 

matory  matter  never  reached  the  per-  393;  43  L  J.  C.  P.  161. 

son  to  whom  it  was  addressed,  but  was  (m)  Sadgrove  v.  Bule  (1901),  2  K.  B. 

opened  by  a  third  person,  it  was  as-  1 ;  70  L.  J.  K.  B.  455, 
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but  if  the  message  is  sent  in  such  a  form  as  to  be  unintelligible 
to  third  persons,  there  is  no  publication  (n). 

Where  the  defamatory  matter  is  published  at  the  request  of  the 
plaintiff  himself,  it  does  not  seem  to  be  clear  whether  the  publica- 
tion is  or  is  not  actionable.  The  plaintiff  might  be  held  to  be  the 
author  of  his  own  wrong.  However,  where  the  proof  of  publication 
relied  on  was  the  sale  of  a  copy  of  a  newspaper  to  a  messenger  sent 
by  the  plaintiff  to  procure  it,  who,  on  receiving  it,  carried  it  to 
the  plaintiff,  it  was  held  that  this  was  a  sufficient  publication  to 
sustain  an  action  for  damages  ;  for  a  defendant  who,  on  the  appli- 
cation of  a  stranger,  delivers  to  him  the  writing  which  libels  a 
third  person,  publishes  the  libellous  matter  to  such  stranger, 
though  he  may  have  been  sent  for  the  work  by  the  plaintiff  him- 
self (o).  On  the  other  hand,  where  the  defendant  had  a  copy  of  a 
libellous  caricature  in  his  house  and  showed  it  to  another  on  being 
requested  to  do  so.  Lord  EUenborough  ruled  that  this  was  not 
sufficient  evidence  of  publication  to  support  an  action  (p). 

Publieation — In  newspapers. — The  vendor  of  a  newspaper  in 
the  ordinary  course  of  business  is  not  liable  if  he  can  prove  that 
he  did  not  know  that  it  contained  a  libel,  and  that  his  ignorance 
was  due  to  no  negligence  on  his  part,  and  that  he  had  no  ground 
for  supposing  that  the  newspaper  was  likely  to  contain  libellous 
matter ;  but  if  he  knew  or  ought  to  know  that  the  newspaper  was 
likely  to  contain  libellous  matter,  he  will,  it  seems,  be  liable  (q). 
Accordingly,  the  proprietors  of  a  circulating  library,  who  circulated 
copies  of  a  book  containing  a  libel  on  the  plaintiff,  were  held 
liable,  the  jury  having  found  that  due  care  had  not  been  used  to 
ascertain  whether  the  book  contained  defamatory  matter  (r). 

If  a  man  wraps  up  a  newspaper,  and  sends  it  into  another 
county  by  a  boy,  the  man  who  sends  the  paper  is  the  publisher  of 
it,  and  not  the  boy,  who,  being  ignorant  of  the  contents  of  the 
paper,  is  an  innocent  agent  in  the  transaction  (s). 

To  facilitate  discovery  of  the  names  of  proprietors,  printers, 
and  publishers  of  newspapers  several  statutory  enactments  have 
been  passed.  The  I^ewspapers,  Printers,  and  Reading  Rooms 
Repeal  Act,  1869  (t),  by  re-enacting  sect.  2  of  the  statute  2  &  3 
Vict.  c.  12,  requires  every  person  who  prints  any  paper  or  book 
intended  to  be  published  or  dispersed,  to  print  his  name   and 

(n)  Sadgrove  v.  Sole,  supra.  (1900),  2   Q.   B.  170 ;   69  L.  J.   Q.  B. 

(o)  Brunswick  (Duke)  V.  Barmer,  14  645. 

0  B  185  ■  19  L.  J.  Q.  B.  20.  (s)  Best,  J.,  B.  v.  Burdeit,  4  B.  &  Aid. 

(p)  Smith  V.  Wood,  3  Oampb.  323.  at  p.  126.  Proof  of  the  delivery,  by  order 

(a)  Emmens  v.  PottU,   16   Q.  B.   D.  of  the  defendant,  of  a  copy  of  a  news- 

354-  85  L  J  Q  B.  51.   As  totheprivi-  paper  to  the  officer  at  the  Stamp  Office, 

lege  of  newspapers,  see  51  &  52  Vict.  c.  was  held  to  be  proof  of  publication  in 

64  ante  p.  222.  Sex  v.  Jmphlit,  4  B.  &  C.  35. 

(r)  Vizetellyy.  Mudie's  Select  Library  (t)  32  &  33  Vict.  c.  24. 
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place  of  abode  or  business  upon  the  front  of  such  paper,  or  upon 
the  first  or  last  leaf  of  every  paper  or  book  consisting  of  more 
than  one  leaf,  on  pain  of  forfeiting  51.  for  each  copy  so  printed. 
The  same  statute,  by  re-enacting  sect.  19  of  the  statute  6  &  7 
Will.  4,  c.  76  (m),  provides  that,  if  any  person  shall  file  a  bill  for 
the  discovery  of  the  name  of  any  printer;  publisher,  or  proprietor 
of  a  newspaper,  in  order  more  effectually  to  bring  or  carry  on  an 
action  for  libel,  it  shall  not  be  lawful  for  the  defendant  to  plead 
or  demur  to  such  bill,  but  the  defendant  shall  be  compellable  to 
make  the  discovery  required.  It  has  accordingly  been  held  that 
a  bill  against  the  publisher  of  a  newspaper  to  discover  the  name 
of  the  proprietor  was  not  demurrable  (x).  By  sects.  8  and  9  of 
the  Newspaper  Libel  and  Eegistration  Act,  1881  («/),  a  register 
of  the  proprietors  of  newspapers  was  established,  and  the  printers 
and  publishers  of  every  newspaper  are  directed  to  make  a  return 
of  the  names  of  the  proprietors  with  their  respective  occupations, 
places  &f  business,  and  places  of  residence. 

Justification — TrutJi  of  the  eJiarffe  or  accusation.— It  the  defen- 
dant can  show  that  the  defamatory  charge  or  accusation  made  by 
him  against  the  plaintiff  is  true  in  substance  and  in  fact,  he 
answers  the  claim  for  damages  (z).  The  truth  is  an  answer  to 
the  action,  not  because  it  negatives  the  charge  of  malice  (for 
a  person  may  maliciously  utter  scandalous^  matter,  J  though 
true),  but  because  it  shows  that  the  plaintiff  is  not  entitled 
to  recover  damages ;  for  the  law  will  not  permit  a  man  to  recover 
damages  in  respect  of  an  injury  to  character  which  he  either 
does  not,  or  ought  not  to,  possess  (a).  If  the  libel  or  slander 
complained  of  consists  of  a  statement  by  the  defendant  that  he 
heard  a  report  defamatory  of  the  plaintiff,  it  is  not  a  sufficient 
justification  to  prove  that  he  did  in  fact  hear  such  a  report  (b). 
To  repeat  a  slander  or  libel  is  an  actionable  wrong.  The  defen- 
dant must  go  further  and  prove  that  the  report  was  true. 

Where  the  defendant  justifies  words  which  impute  a  felony  to 
the  plaintiff,  it  is  competent  to  him  to  go  into  proof  of  his  justifi- 
cation, although  the  plaintiff  has  been  tried  and  acquitted  of  the 
charge,  for  a  conviction  or  acquittal,  though  conclusive  of  the 
fact  of  conviction  or  acquittal,  is  not  evidence  of  the  guilt  or 

(u)  6  &  7  Will.  4,  s.  75,  is  repealed  by  (z)  An  inaccurate  Btatement  is  not, 

the  Inland  "Kevenue  Eepeal  Act,  1870  therefore,    neceasarily    libellous.     See 

(33  &  34  Vict.  0.  99) ;  but  that  Act  did  Alexander  v.  N.  M  Eaitmay,  6  B.  &  S. 

not  repeal  82  &  33  Vict.  o.  24.   Bixm.  v.  340;  34  L.  J.  Q.  B.  152. 

JEnoc/j,  L.  R.  13  Eq.  394;  41  L.  J.  Oh.  (a)  Littledale,     J.,    M'Pherson     v. 

231.  Daniels,  10  B.  &  C.  263  at  p.  272 ;  8  L.  J. 

(a;)  Dixm  v.  Mnocli,  supra.     Whether  (O.  S.)  K.  B.  14.     Lord  Ellenborough, 

it  would  lie  against  a  mere  stranger  0.  J.,  Carr  v.  Hood,  1  Campb.  358. 

who  happened  to    know  the  name  of  (6)  Tidman  v.  Ainslie,  10  Exch.  63 ; 

the  proprietor,  quxre,  S.  C.  Wallcin  v.  Hall,  L.  E.  3  Q.  B.  396;  37 

(«/)  44  &  45  Vict.  c.  60.  L,  J.  Q.  B.  125. 
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innocence  of  the  person  charged  except  where  it  is  sought  to  punish 
him  again  ;  in  a  civil  suit  it  is  res  inter  alios  acta  (e).  It  is  action- 
able to  call  a  man  a  felon  after  he  has  received  a  free  pardon  (d), 
or  after  he  has  served,  his  sentence  (e).  If  a  man  has  been 
adjudged  by  the  sessions  to  be  the  father  of  a  bastard  child,  the 
adjudication  is  an  answer  to  any  complaint  made  by  him  against 
any  one  for  saying  or  publishing  that  he  has  had  a  bastard  (/ ). 
Where  a  libel  charges  a  man  with  having  committed  a  felony, 
and  the  defendant  justifies,  the  plaintiff  must  be  tried  by  the  jury 
on  the  plea  of  justification  in  the  same  way  as  if  he  were  on  his 
trial  upon  an  indictment  for  the  offence  in  a  criminal  court  (g). 

The  plea  of  justification  is  a  dangerous  defence,  because  if  it 
is  not  established  it  may  afford  evidence  of  malice  and  materially 
increase  the  damages  (h).  When  the  libel  is  indivisible,  the 
defendant  must  justify  everything  that  it  contains  which  is 
injurious  to  the  plaintiff.  If  the  libel  charges  the  commission  of 
several  crimes,  or  the  commission  of  a  crime  in  a  particular  way, 
the  plea,  if  it  professes  to  justify  the  entire  libel,  must  justify  the 
charge  as  to  the  number  of  crimes  or  the  manner  of  committing  the 
crime.  If  the  crime  is  charged  with  circumstances  of  aggravation, 
the  plea  is  bad  if  it  omit  to  justify  that.  Therefore  where  a  libel 
iu  substance  charged  that  the  plaintiff  had  been  guilty  of  murder 
under  circumstances  of  grave  and  malignant  aggravation,  and  the 
justification  stated  simply  that  the  plaintiff  had  committed 
murder  by  killing  his  antagonist  in  a  duel,  the  justification  was 
held  inefficient  (i).  But  it  is  sufficient  if  the  gist  of  the  libel  be 
justified.  As  much  must  be  justified  as  meets  the  sting  of  the 
charge  ;  if  anything  be  contained  in  the  charge  which  does  not 
add  to  the  sting  of  it,  that  need  not  be  justified.  Therefore  where 
a  libel  stated  that  a  minister  or  pastor  of  certain  dissenters  had 
delivered  personal  invectives  from  the  pulpit  against  a  teacher 
and  caused  a  serious  misunderstanding  between  the  dissenters 
and  their  pastor,  a  justification  proving  the  use  of  invective  and 
consequent  misunderstanding  among  the  dissenters  was  held 
sufficient,  though  it  did  not  prove  any  misunderstanding  between 
the  dissenters  and  their  pastor  (k).  Where  the  libel  is  divisible 
the   defendant   may  justify  any  distinct  part  of  it,  and   plead 

(c)  England  v.  BourJce,  3  Esp.   80;  507;    13  L.  J.  Ex.   109;    Simpson  v. 

Cook  V.  Field,  3  Esp.  183;  Leyman  v.  Bdbinmi,  12  Q.  B.  511  at  p.  513;  18 

Latimer ,[3  Ex.  Div.  352 ;  47  L.  J.  Ex.  470.  L.  J.  Q.  B,  73. 

(d!)  Cuddington  v.  WiUcins,  Hob.  81.  (i)  Helsham  v.  Blackwood,  11  0.  B. 

(e)  Leyman  v.  Latimer,  3  Ex.  Div.  Ill;   20  L.  J.  0.  P.  187;  Olarhson  v. 

352 ;  47  L.  J.  Ex.  470 ;  9  Geo.  4,  c.  41,  s.  3.  Laioson,  6  Bing.  266,  587 ;  8  L.  J.  (O.  S.) 

(/)  Thornton  v.  Pickering,  1  Freem.  0.  P.   36,    193;    Weaver    v.  Lloyd,    2 

283;   Webb  v.  Cook,  Oro.  Jac.  535;  Bex  B.  &  0.  678;  2  L.  J.  (O.  S.)  K.  B.  122. 

V.  Bislip,  1  Ld.  Eaym.  394.  (k)  Edwards  v.  Bell,  1  Bing.  403 ;  2 

(g)  liicharda  v.  Turner,  Oar.  &  M.  414.  L.  J.  (O.  S.)  0.  P.  42 ;  Clarice  v.  Taylor, 

(K)  Warwick  v.  Foulkes,  12  M.  &  W.  2  Bing.  N.  C.  654 ;  5  L.  J,  0.  P.  235. 
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otherwise  as  to  the  remainder  (l).  Thus,  if  a  libel  consists  of  state- 
ments of  fact  and  also  of  comments  on  those  facts,  the  defendant 
may  plead  that  the  statements  of  fact  are  true  in  substance  and 
that  the  comments  are  fair  comments  (m). 

Where  a  libel  brings  a  general  charge,  for  example,  of  swind- 
ling, against  the  plaintiff,  the  defendant,  if  he  pleads  a  justification, 
must  state  specifically  in  his  plea  or  in  particulars  the  facts  which 
constitute  the  charge,  and  the  statement  must  be  as  precise  as 
would  be  necessary  in  an  indictment  (n),  otherwise  he  will  not  be 
allowed  to  give  evidence  in  support  of  his  plea  (o). 

Discharge —Apology  and  payment  of  money  into  court. — By 
sect.  2  of  the  Libel  Act,  1843  {p),  it  is  enacted  that  in  any  action 
for  a  libel  contained  in  any  public  newspaper,  or  other  periodical 
publication,  it  shall  be  competent  to  the  defendant  to  plead  that 
the  libel  was  inserted  without  actual,  malice,  and  without  gross 
negligence,  and  that,  before  the  commencement  of  the  action,  or 
at  the  earliest  opportunity  afterwards,  the  defendant  inserted  in 
such  newspaper,  or  other  periodical  publication,  a  full  apology  for 
the  libel ;  or,  if  the  newspaper  or  periodical  publication  is  pub- 
lished at  intervals  exceeding  a  week,  that  he  had  offered  to 
publish  the  apology  in  any  newspaper  or  periodical  publication, 
to  be  selected  by  the  plaintiif.  As  it  originally  stood,  this  section 
went  on  to  enact  that  a  defendant  might,  upon  filing  such  plea, 
pay  into  court  a  sum  of  money  by  way  of  amends.  This  was 
altered  by  the  Libel  Act,  1845  (g),  which  makes  the  plea  invalid 
unless  money  is  paid  into  court  by  way  of  amends.  The  enabling 
words  of  the  Act  of  1843  were  repealed  by  the  Civil  Procedure 
Acts  Eepeal  Act,  1879  (r).  It  seems  to  be  doubtful  whether 
Order  XXII.  r.  1  of  the  Eules  of  the  Supreme  Court,  1883,  has 
any  effect  upon  this  enactment  (s).  To  entitle  the  defendant  to 
the  benefit  of  an  apology  under  this  statute,  the  apology  should 
be  printed  in  such  a  part  of  the  paper,  and  in  such  a  type,  as  will 
be  likely  to  ensure  its  perusal  by  the  persons  who  read  the  libel, 
or  by  all  who  read  the  paper  {t). 

(V)  Mountney  v.  Watton,  2  B.  &  Ad.  Oxley  v.   Willces  (1898),  2  Q.  B.  56 ;  67 

673  ;  9  L.  J.  (0.  S.)  K.  B.  298 ;  M'Gregor  h.    J.   Q.  B.  678 ;    Dunn  v.  Devon  & 

V    Gregory,  11  M.  &  W.  287 ;  12  L.  J.  Exeter  Newspaper   Co.  (1895),  1  Q.  B. 

Ex.  20i;  Fleming  v.  Dollar,  23  Q.  B.  D.  211,  n. ;  63  L.  J.  Q.  B.  342. 
388;  58  L.  J.  Q.'B.  548.  (s)  42  &  48  Vict.  o.  59,  s.  2.     The 

(m)  See  Morrison  v.  Sarmer,  3  Bing.  special  plea  of  apology  and  payment 

N.  C.  759 ;  Tiglie  v.  Cooper,  7  El.  &  Bl.  into  court  could  not  be  pleaded  along 

639  ;  26  L.  J.  Q.  B.  215.  with  not  guilty  to  the  same  part  of  the 

(m)  I'Ansm  v.  Stuart,  1  T.  E.  748 ;  declaration.     O'Brien  v.  Clement,  15  M. 

Hiolcinbotham  v.  Leach,  10  M.  &  W.  361 ;  &  W.  435  ;   15  L.  J.  Ex.  285.    And  a 

11  L.  J.  Ex.  341.  payment  into  court  cannot  at  the  pro- 

(o)  Zierenberg  v.  Laboueliere  (1893),  2  sent  time  be  made  ■with  a  denial  of 

Q.  B.  183;  63  L.  J.  Q.  B.  89.  liability ;  see  Ord.  XXII.  r.  1. 

(p)  6  &  7  Vict.  u.  96.  («)  Lafone  v.  Smith,  3  H.  &  IST.  735 ; 

(g)  8  &  9  Vict.  c.  75.  28  h.  J.  Ex.  33. 

(r)  42  &  43  Vict.  c.   59,  s.   2.     See 
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When  a  plea  denying  actual  malice  and  stating  the  publication 
of  an  apology  is  pleaded,  the  publication  of  previous  libels  on  the 
plaintiff  by  the  defendant  is  admissible  in  evidence,  to  show  that 
the  defendant  wrote  the  libel  in  question  with  actual  malice.  A 
long  practice  of  libelling  the  plaintiff  may  establish  that  the 
defendant  was  actuated  by  malice  in  the  particular  publication, 
and  that  it  did  not  take  place  through  carelessness.  The  circum- 
stance that  the  other  libels  are  more  or  less  frequent,  or  more  or 
less  remote  from  the  time  of  the  publication  of  the  libel  in 
question,  merely  affects  the  weight,  not  the  admissibility,  of  the 
evidence  (w). 

Bemedies — Damages. — The  damages  recoverable  in  actions  for 
defamation  will  materially  depend  upon  the  nature  of  the  libel, 
the  extent  of  its  circulation,  the  position  in  life  of  the  parties,  and 
the  surrounding  circumstances  of  the  case.  Wiiere  an  action  was 
brought  for  slanderous  words,  imputing  subornation  of  perjury  to 
the  plaintiff,  and  the  defendant  suffered  judgment  by  default,  and 
on  the  execution  of  a  writ  of  inquiry  of  damages  the  plaintiff  gave 
no  evidence  of  any  actual  damage,  but  his  counsel  addressed  the 
jury,  who  assessed  the  damages  at  401.,  and  the  defendant  then 
moved  to  set  aside  the  inquisition  on  the  ground  that  nominal 
damages  only  were  recoverable  in  the  absence  of  any  proof  of 
actual  damage  on  the  part  of  the  plaintiff,  it  was  held  that  the 
plaintiff  was  not  bound  to  give  any  such  evidence  to  support  the 
inquisition  (x).  If  the  defendant  had  any  ground  to  urge  in 
mitigation  of  damages,  he  should  have  proved  it  before  the 
sheriff's  jury. 

The  jury  may  give  to  the  plaintiff  damages  for  the  publication 
of  the  libel  and  for  the  mental  suffering  arising  from  the  appre- 
hension of  the  consequences  of  the  publication  (y).  The  damages 
are  almost  altogether  in  the  discretion  of  the  jury  (z).  The  court 
will  not  interfere  with  them,  unless  they  are  shown  to  be  mani- 
festly outrageous  and  extravagant  (a).  A  practice  grew  up  by 
which  the  court,  on  the  defendant's  application  for  a  new  trial  on 
the  ground  of  excessive  damages,  used,  without  his  consent,  to 
refuse  a  new  trial  on  condition  that  the  plaintiff  consented  to  the 
damages  being  reduced  to  a  reasonable  amount  (b).  But  it  has 
now  been  held  by  the  House  of  Lords  that  the  court  has  no 

(u)  Barrett  v.  Long,  3  H.  L.  C.  395,  and  offensive,  and  had  been  frequently 

414.  repeated. 

(as)  Tripp  v.  Tliomas,  3  B.  &  C.  427 ;  (a)  Gilbert  v.  Burtemhaw,  1   Cowp. 

3  L.  J.  (O.  S.)  K.  B.  42.  230 ;  Lofft.  771 ;  Highmore  v.  EarHng- 

(y)  Goslin  v.  Gorry,  7  M.  &  a.  3i2 ;  ton  (Earl),  3  C.  B.  N.  S.  142 ;  Harrison 

8  So.  N.  E.  25.  V.  Pearce,  1  F.  &  F.  5G7 ;  32  L.  T.  (O.  S.) 

(z)  Kelly  V.  Sherlock,  L.  E.  1  Q.  B.  298. 

686 ;  35  L.  J.  Q.  B.  209,  where  the  jury  (fi)  Belt  v.  Lawes,  12  Q.  B.  D.  356  ; 

gave  a  farthing  under  the  oiroumstanoes  53  L.  J.  Q,  B.  249. 
of  tlie  case,  although  the  libels  were  gross 
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power  to  give  the  plaintiff  such  an  option  without  the  consent  of 
the  defendant  (c).  A  new  trial  will  not  be  granted  on  the  ground 
of  the  insufficiency  of  the  damages,  unless  there  has  been  a 
mistake  in  point  of  law  on  the  part  of  the  presiding  judge,  or  a 
mistake  in  the  calculation  of  figures,  or  misconduct  on  the  part 
of  the  jury  {d). 

Evidence  in  aggravation  of  damages  cannot  be  given,  if  it 
establishes  another  cause  of  action  against  the  defendant ;  for,  if 
that  were  permitted,  the  jury  would  be  giving  damages  for  a 
second  libel  in  an  action  for  the  first  (e).  The  plaintiff  may, 
however,  give  evidence  of  actual  malice  in  fact  for  the  purpose 
of  increasing  the  damages ;  and,  as  the  intention  of  the  person 
publishing  a  libel  may  be  considered  by  a  jury  in  estimating  the 
injury  done  to  the  plaintiff,  evidence  tending  to  prove  it  cannot  be 
excluded  simply  because  such  evidence  may  disclose  a  different 
cause  of  action.  But,  whenever  the  evidence  given  does  disclose 
another  cause  of  action,  the  jury  should  be  cautioned  against  giving 
any  damages  in  respect  of  it ;  and,  if  such  evidence  is  offered 
merely  for  the  purpose  of  obtaining  damages  for  such  subsequent 
injury,  it  will  be  properly  rejected  (/).  Defamatory  statements, 
therefore,  made  by  the  defendant  subsequently  to  the  publication 
of  the  libel,  are  admissible  in  evidence  merely  to  show  malice. 
But,  if  any  considerable  distance  of  time  has  elapsed  between  the 
publication  of  the  libel  and  the  speaking  of  the  words,  they  ought 
to  be  received  with  very  great  caution,  as  they  may  refer  to  some- 
thing that  has  taken  place  between  the  plaintiff  and  the  defendant 
subsequently  to  the  libel,  and  may  not,  therefore,  amount  to  any 
proof  of  malice  at  the  time  of  the  publication  of  the  libel  {g) ; 
and,  when  such  statements  are  given  in  evidence,  the  defendant 
is  entitled  to  get  rid  of  the  effect  of  them  by  proving  the  truth  of 
the  words  {h). 

Although  a  plea  of  justification,  imputing  felony  to  the  plain- 
tiff, is  abandoned  at  the  trial  and  apologized  for,  still  the  pleading 
of  such  a  plea,  and  failing  to  prove  it,  are  evidence  of  malice, 
and  a  great  aggravation  of  the  defendant's  conduct,  as  showing 
an  animus  of  persevering  in  the  charge  to  the  very  last.  The 
pleading  of  such  a  plea,  therefore,  is  a  matter  proper  to  be  taken 
into  account  by  the  jury  in  estimating  the  amount  of  damages  {i). 

(e)  Wait  V.  Watt,  [1905]  A.  0.  115 ;  Adldns,  1  M.  &  G.  807;  Darhyv'.OmUy; 

74  L.  J.  K.  B.  438.  1  H.  &  N.  1 ;   25  L.  J.  Ex.  227.    Cf. 

id)  Fondike  v.  Stone,  L.  E.  3  C.  P.  Fearoe  v.  Ormly,  1  M.  &  Bob.  455. 
607 ;    37  L.   J.   C.  P.  301 ;   Falvey  v.  (g)  Bemmings  v.  Gasion,  E.  B.  &  B. 

Stanford,  L.  E.  10  Q.  B.  54;  44  L.  J,  346;  27  L.  J.  Q.  B.  252. 
Q-  B.  7.  Qt)  Warns  v.  ChadweU,  2  Stark.  457. 

(e)  Mnnerty  v.  Tipper,  2  Campb.  74.  (i)  Warwick  v.  Foulkes,  12  M.  &  W. 

(/)  Pearson  y.Le  Maitre,  5  M.  &  G.  507;    13  L.   J.  Ex.   109;   Simpson   v. 

700;   14  L.  J.  C.  P.  253;   Bar  well  v.  Bo6msoii,  1 2  Q.  B.  51 1 ;  18L.  J.  Q.B.  73. 
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Bemedies  —  Damages  —  Mitigation  of  damages. — Formerly  a 
defendant  was  not  allowed  to  give  evidence  of  the  truth  of  the 
defamatory  charge  or  statement  in  mitigation  of  damages  (k),  but 
was  obliged,  if  he  wished  to  rely  upon  it  in  any  way,  to  plead  a  plea 
of  justification  (l).  As  to  general  evidence  of  the  plaintiff's  bad 
character,  after  the  passing  of  the  Judicature  Acts,  it  was  very 
doubtful  whether  this  was  admissible  in  reduction  of  damages  (m). 
To  remedy  this  state  of  the  law,  it  was  provided  by  Ord.  XXXVI. 
r.  37,  that  in  actions  for  libel  or  slander  in  which  the  defendant 
does  not,  by  his  defence,  assert  the  truth  of  the  statement  com- 
plained of,  the  defendant  shall  not  be  entitled  on  the  trial  to  give 
evidence  in  chief  with  a  view  to  the  mitigation  of  damages,  as  to 
the  circumstances  under  which  the  libel  or  slander  was  published, 
or  as  to  the  character  of  the  plaintiff,  without  the  leave  of  the 
judge,  unless  seven  days  at  least  before  the  trial  he  furnishes  par- 
ticulars to  the  plaintiff  of  the  matters  as  to  which  he  intends  to 
give  evidence. 

Eumours  current  after  the  utterance  of  slander  cannot  help 
the  defence,  where  they  are  tlie  natural  result  of  the  dissemination 
of  the  slander,  and  tend  only  to  aggravate  the  damages  (n). 

It  is  no  ground  for  mitigation  of  damages  that  the  defendant, 
at  the  time  he  uttered  the  slander,  stated  that  he  heard  it  from 
another  person,  naming  such  person  (o).  By  sect.  6  of  the  Law  of 
Libel  Amendment  Act,  1888,  in  an  action  for  libel  against  a  news- 
paper, the  defendant  may  prove  in  mitigation  of  damages  that  the 
plaintiff  has  already  recovered,  or  has  brought  actions  for  damages, 
or  has  received  or  agreed  to  receive  compensation  in  respect  of  a 
libel  or  libels  to  the  same  purport  as  the  libel  for  which  the 
action  is  brought  (p). 

Remedies — Damages — Mitigation — Libel  hy  the  plaintiff  on  the 
defendant. — "  If  a  man  is  in  the  habit  of  libelling  others,  he  com- 
plains," observes  Sir  James  Mansfield,  "  with  a  very  bad  grace  of 
being  libelled  himself;  and  he  cannot  be  supposed  to  suffer  much 
injury  from  this  source.  But  I  cannot  say  that  he  suffers  none, 
or  that  he  loses  his  right  to  maintain  any  such  action.  The 
evidence  opened  does  not  amount  to  an  absolute  defence  in  law, 
but  will  be  most  essential  with  respect  to  the  damages.  If  two  men 
are  concerned  in  publishing  monstrous  libels  against  each  other 
every  day,  there  can  be  no  claim  to  damages  on  either  side  "  (q). 
But   the    defendant    cannot  give    in    evidence,    in     mitigation 

(7,:)  Underwood  v.  Parks,  2  Str.  1200.  (m)  Thompson  v.  Nye,  IG  Q.  B.  175  ; 

(I)  Watson  V.  Christie,  2  B.  &  P.  224.  20  L.  J.  Q.  B.  85. 

(m)  Scott  V.  Sampson,  8  Q.  B.  D.  491 ;  (o)  JBtnnett  v.  Bennett,  6  0.  &  P.  588. 

51  L.  J.  Q.  B.  380  ;  Wood  v.  Durham  (p)  51  &  52  Vict.  c.  64,  s.  6. 

(Earl),  21  Q.  B.  D.  501 ;  57  L.  J,  Q.  B.  (q)  Finnerty  v.  Tipper,  2  Campb.  72. 
547.  . 
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of  damages,  other  libels  published  by  the  plaintiff  concerning 
him,  unless  the  defendant  can  show  that  the  libels  proceeding 
from  the  plaintiff  were  connected  with  the  libels  proceeding  from 
the  defendant ;  for  one  libel  cannot  be  set  off  against  another, 
unless  it  can  be  shown  that  they  are  connected  together,  and 
that  the  libel  published  by  the  plaintiff  provoked  the  libel 
published  by  the  defendant,  and  that  the  plaintiff  is  himself,  to  a 
certain  extent,  the  cause  of  the  injury  for  which  he  claims  com- 
pensation in  damages  (r).  When  the  object  is  to  show  that  the 
defendant  was  provoked,  by  libels  published  against  him  by  the 
plaintiff,  to  retaliate  by  publisbiug  the  libel  of  which  the  plaintiff 
complains,  it  is  essential  to  prove  that  the  plaintiff's  libels  came 
to  the  defendant's  knowledge  before  he  published  his  libel  (s). 

Remedies — Damages — Mitigation — Offers  of  apology, — By  sect. 
1  of  the  Libel  Act,  1843  {t),  it  is  enacted,  that  in  any  action  for 
defamation  it  shall  be  lawful  for  the  defendant  (after  notice  in 
writing  of  his  intention,  given  to  the  plaintiff  at  the  time  of  filing 
or  delivering  the  plea  in  such  action),  to  give  in  evidence,  in 
mitigation  of  damages,  that  he  made  or  offered  an  apology  to  the 
plaintiff  for  such  defamation  before  the  commencement  of  the 
action,  or  as  soon  afterwards  as  he  had  an  opportunity,  in  case 
the  action  was  commenced  before  there  was  an  opportunity  of 
offering  an  apology. 

Remedies — Damages — Inadequacy  of  damages. — A.  new  trial 
may  be  granted  for  inadequacy  of  damages,  where  the  smallness 
of  the  amount  shows  that  the  jury  have  made  a  compromise,  and, 
instead  of  deciding  the  issues  submitted  to  them,  have  agreed  to 
find  for  the  plaintiff  for  nominal  damages  only  (u). 

Remedies — Injunction. — It  was  formerly  said  that  the  court 
would  not  restrain  the  publication  of  a  libel  by  injunction  (x),  even 
where  it  was  injurious  to  property  (y),  until  the  matter  complained 
of  had  been  found  by  verdict  to  be  libellous  (z).  But  in  more 
recent  cases  the  courts  have  granted  an  injunction  to  restrain 
libels  (a),  or  slanders  (b),  calculated  to  injure  property  or  trade  (c), 
at  all  events  where  the  applicant  satisfies  the  court  that  the 

(j)  May  V.  Brown,  3  B.  &  C.  113  at  v.  Riley,  L.  E.  6  Bq.  551;  37  L.  J.  Oh. 

p.   126;   2  L.   J.   (0.  S.)  K.  B.  212;  889. 

Tarpley  v.  Blahey,  2  Bing.  N.  0.  437  at  (a)  Saxby  v.  Easterhroolc,  3  C.  P.  D. 

p.  441 ;  5  L.  J.  C.  P.  83.  339. 

(s)  Watts  V.  Fraser,  7  Ad.  &  E.  223  at  (a)  Thomas  v.   Williams,  14  Ch.   D. 

p.  232 ;  6  L.  J.  K.  B.  226.  864 ;  42  L.  J.  Oh.  605  ;  Quartz  Sill  Co.  v. 

(6)  G  &  7  Vict.  0.  96.  £eall,post,  p.  245 ;  Bill  v.  Sart-Davies,21 

(m)  Falvey  v.  Stanford,  L.  K.  10  Q.  B.  Oh.  D.  798  ;  51  L.  J.  Ch.  815  ;  Hayward 

54 ;  44  L.  J.  Q.  B.  7.  v.  Bay  ward,  34  Oh.  D.  198 ;  56  L.  J. 

(a;)  Mulkern  v.   Ward,  L.  E.  13  Eq.  Ch.  287. 
619  ;  41  L.  J.  Ch.  464.  (6)  Loog  v.  Bean,  20  Ch.  D.  306;  53 

[y)  Prudential  Assurance  Go.  v.  Knoll,  L.  J.  Ch.  1128. 
L.  E.  10  Oh.  142 ;   44  L.  J.  Ch.  192,  (c)  Collard  v.  Marshall  (1892),  1  Ch. 

overruling  Dixon   v.  Holden,  L.  E.    7  571  ;  61  L.  J.  Oh.  268. 
Eq.  488 ;  and  Springhead  Spinning  Co. 
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defamation  is  untrue,  and  where  the  statements  are  not  privileged  ; 
for  if  the  statements  are  privileged  the  question  of  express  malice 
arises,  which  cannot  be  conveniently  tried  on  an  interlocutory 
application  (d).  It  seems  doubtful  whether  the  court  will  re- 
strain by  injunction  a  libel  calculated  to  injure  the  person  of  any 
one  against  whom  it  is  directed  (e),  and  in  any  case  an  injunction 
will  only  be  granted  in  the  clearest  possible  cases,  where  any  jury 
would  find  the  matter  complained  of  libellous,  and  where,  if 
the  jury  did  not  so  find,  the  court  would  fet  aside  the  verdict  as 
unreasonable  (/).  A  fortiori  this  rule  applies  to  the  granting  of 
interlocutory  injunctions  (g). 

The  wrong-doer. — Every  publisher  and  disseminator  of  slander 
is  liable  to  an  action  for  damages,  as  well  as  the  original  inventor 
of  the  calumny.  The  person  who  repeats  it  may  give  greater  weight 
to  the  scandal,  and  may  be  actuated  by  greater  malice  than  the 
original  utterer  ;  and  he  cannot  discharge  himself  from  responsi- 
bility by  giving  up  the  name  of  the  author  of  the  slander.  The 
person  slandered  may,  consequently,  maintain  an  action  for  damages 
arising  from  the  publication  of  written  slander  against  the  author 
and  first  publisher  of  the  slander,  as  well  as  against  any  subsequent 
publisher  thereof,  unless  the  publication  can  be  justified  (Ji). 
Whenever  loss  of  situation  or  employment,  or  any  other  special 
damage,  is  the  direct  consequence  of  the  utterance  of  oral  slander, 
the  utterer  is  responsible,  whether  he  is  himself  the  original 
author  of  the  scandal,  or  merely  repeats  what  he  has  heard  some 
one  else  say  (i).  But,  in  the  case  of  oral  slander,  where  the  action 
is  maintainable  only  in  respect  of  some  special  damage  that  has 
accrued  from  the  utterance  of  the  slander,  the  action  must  be 
brought  against  the  person  whose  wrongful  act  is  the  immediate 
cause  of  the  special  damage  (Jc), 

The  lurong-doer — Joint  libeUers.^Where  the  libel  is  made  by 
two  persons  in  a  joint  publication,  they  may  both  be  made  defen- 
dants in  the  same  action  (1) ;  but,  where  the  same  slanderous 
words  are  spoken  by  two  different  persons,  separate  actions  should 
be  brought  (m). 

The  wrong-doer — Agent. — Where  the  defendant's  daughter  had 

(d)  Quartz  Bill  Mining  Co.  v.  Beall,      294 ;  60  L.  J.  Ch.  74.3. 

20  Oh.  D.  501 ;  51  L.  J.  Ch.  874.  (h)  M'Pherson  v.  Daniells,  10  B.  &  0. 

(e)  See,  however,  per  Lopes,  L.  J.,  263  at  p.  273 ;  8  L.  J.  (0.  S.)  K.  B.  14 ; 
Liverpool  Household  Stores  Assoc,  v.  Tidman  v.  Aintlie,  10  Exch.  63 ;  Watkin 
Smith,  37  Oh.  D.  171  at  p.  183 ;  57  L.  J.  v.  Hall.  L.  E.  3  Q.  B.  396 ;  37  L.  J. 
Ch.  85.  Q.  B.  125. 

(/)  Liverpool  Household  Stores  Assoc.  (i)  Lewis  v.  Walter,  4  B.  &  Aid.  605. 

V.  Smith,  supra ;  Bonnard  v.  Ferryman  (7c)  Ante,  p.  202. 

(1891),  2  Oh.  269;  60  L.  J.  Ch.  617;  (l)  Maitlandy.  Ooldney,2  East,  426. 

Monson  v.  Tussaud  (1894),  1  Q.  B.  671 ;  (m)  Chamberlain   v.    Goodwin,    Cro. 

63  L.  J.  Q.  B.  452.  Jao.  647 ;   Swithin  v.  Vincent,  2  Wils, 

(g)- Salomons  v.  Knight  (1891),  2  Ch.  ?27, 
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been  employed  by  him  to  make  out  his  bills  and  write  letters  for 
him  on  matters  of  business,  and  the  daughter  wrote  and  published 
a  libel  upon  the  plaintiff  in  her  father's  (the  defendant's)  name,  it 
was  held  that  this  was  not  sufficient  to  fix  him  with  the  authorship 
of  the  libel ;  for  the  principal  is  only  responsible  for  the  acts  of  his 
agent  within  the  limits  of  the  authority  delegated  to  the  agent ; 
and  it  does  not  follow,  from  a  daughter  being  employed  to  make 
out  bills  and  write  letters  for  her  father  for  the  purpose  of  conduct- 
ing his  business,  that  she  is  authorized  by  him  to  write  a  libel ; 
and  there  ought  to  be  some  evidence  to  show  that  the  libel  was 
written  either  by  the  command,  or  with  the  knowledge,  of  the 
defendant  (n).  If  a  man  makes  a  request  to  another  to  publish 
defamatory  matter,  of  which,  for  the  purpose,  he  gives  him  a 
statement,  whether  in  full  or  in  outline,  and  the  agent  publishes 
that  matter,  adhering  to  the  sense  and  substance  of  it,  although 
the  language  is  to  some  extent  his  own,  the  man  making  the 
request  is  liable  to  an  action  as  the  publisher  (o). 

The  wrong-doer — Corporations. — A  corporation  aggregate  may 
be  made  ansvTerable  for  a  libel  published  by  their  directions  (p), 
or  by  their  agent  acting  within  the  scope  of  his  authority  (g), 
although  the  body  corporate  had  no  ill-will  to  the  plaintiff,  and 
did  not  mean  to  injure  him ;  for  great  injustice  would  be  suffered 
by  individuals,  if  their  remedy  for  wrongs  authorized  by  corpora- 
tions aggregate  were  to  be  confined  to  the  agents  employed  by 
them.  Therefore,  where  a  railway  company  falsely  published 
through  their  electric  telegraph  that  a  bank  had  stopped  payment, 
it  was  held  that  the  company  were  responsible  in  damages  for  the 
slanderous  intelligence  (r).  On  the  other  hand,  a  corporation  has 
no  personal  character  to  be  injured,  and  while  it  can  bring  an 
action  for  libel  in  respect  of  an  imputation  of  insolvency  (s),  or 
for  any  libel  or  slander  by  which  its  property  is  injured,  or  its 
reputation  in  the  way  of  its  business  (t),  it  cannot  sue  in  respect 
of  an  imputation  of  corrupt  practices,  since  that  is  not  a  libel 
affecting  property  (v). 

Consolidation  of  several  libel  actions. — By  sect.'5  of  the  Law  of 
Libel  Amendment  Act,  1888  (x),  the  court  or  a  judge  may,  on 
application  by  two  or  more  defendants  in  actions  arising  from 
substantially  the  same  libel  brought  by  one  and  the  same  person, 

(n)  Harding  v.  Qreening,  1  Moore,  477.  Q.  B.  229. 

(o)  Parlies',  \.  Preseott,  L.  E.  4  Ex.  (s)  Metropolitan  Saloon  Omnibus  Co.  v. 

169 ;  38  L.  J.  Ex.  105.  SawUns,  4  H.  &  N.  87, 90 ;  28  L.  J.  Ex. 

(p)  Alexander  v.  North  Eastern  Bail-  201. 

way,  6  B.  &  S.  340;  34  L.  J.  Q.  B.  152.  (<)  South   Betton    Coal  Co.  v.  North 

(g)  Citizens    Life   Assurance    Co.    v.  Eastern  News  Association  (1894),  1  Q.  B. 

Brmion,  [1904]  A.  0.  423 ;  73  L.  J.  P.  0.  133 ;  63  L.  J.  Q.  B.  293. 

102.  (m)  Manchester   {Mayor)  v.  WiUiams 

(J-)  WMIfield  V.  South  Eastern  Hail-  (1891),  1  Q.  B.  94 ;  60  L.  J.  Q.  B.  23. 

icay,  E.  B.  &  E.  115  at  p.  121 ;  27  L.  J.  (»)  51  !&  52  Vict.  o.  64,  s.  5. 
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order  sucli  actions  to  be  consolidated  and  tried  together,  and  at 
any"  time  before  the  trial  of  such  actions  the  defendants  in  any 
other  similar  actions  may  also,  on  a  joint  application,  have  their 
actions  consolidated  with  the  others.  In  such  a  consolidated  action 
the  jury  shall  assess  the  whole  amount  of  the  damages  (if  any)  in 
one  sum,  but  a  separate  verdict  shall  be  taken  for  or  against  each 
defendant  as  if  the  actions  had  been  tried  separately,  and  the  jury 
shall  apportion  the  damages  and  the  judge  may  apportion  the 
costs  among  the  different  defendants.  An  application  to  con- 
solidate several  actions  in  respect  of  the  same,  or  substantially 
the  same,  libel  may  be  made  under  this  Act  before  defences  have 
been  delivered  (y). 


SECTION  II. 

MALICIOUS   PKOSECUTION. 


Malicious  prosecution. — To  put  into  force  the  process  of  the 
law  maliciously,  and  without  any  reasonable  and  probable  cause,  is 
wrongful ;  and,  if  thereby  another  is  prejudiced  in  property  or 
person,  there  is  that  conjunction  of  injury  and  loss  which  is 
the  foundation  of  an  action  {z).  "  Malice  alone  is  not  suf31icient, 
because  a  person  aictuated  by  the  plainest  malice  may  never- 
theless have  a  justifiable  reason  for  the  prosecution.  On  the 
other  hand,  the  substantiating  the  accusation  is  not  essential 
to  exonerate  the  accuser  from  liability  to  an  action  ;  for  he  may 
have  good  reason  to  make  the  charge  and  yet  be  compelled  to 
abandon  the  prosecution  by  the  death  or  absence  of  witnesses, 
or  the  diflSculty  of  producing  adequate  legal  proof.  The  law, 
therefore,  only  renders  him  responsible  where  malice  is  combined 
with  want  of  probable  cause"  {a).  But,  though  abandoning  a 
prosecution  is  not  of  itself  proof  of  want  of  probable  cause,  yet, 
where  the  prosecution  is  persisted  in,  and  then  dropped  at  the 
very  hour  of  trial,  there  is  strong  ground  for  supposing  that  the 
prosecutor  had  no  justifiable  reason  for  commencing  it  (6).  The 
want  of  reasonable  and  probable  cause  for  a  malicious  prosecution, 
and  the  evidence  of  malice,  depend  so  much  upon  the  particular 
circumstances  of  the  individual  case  as  to  render  it  impossible  to 

(«)  Stone  V.  Press  Association  (1897),  Bing.  183  at  p.  186;  3  M.  &  P.  350;  7 

2  Q.  B.  159 ;  66  L.  J.  Q.  B.  662.  L.  J.  (O.  S.)  C.  P.  250. 

(z)  Churchill  v.  Siggers,  3  E.  &  B.  929  (6)  Gaselee,  J.,  Willans  v.  Tu'i/lor,  6 

at  p.  937;  23  L.  J.  Q.  B.  308.  Bing.  at  p.  190. 

(a)  Tindal,  C.J.^  Willans  v.  Taylor,  6 


248  INJURIES  TO  REPUTATION.  [CHAP.  VI. 

lay  down  any  general  rule  upon  the  subject ;  but  the  facts  ought 
to  satisfy  any  reasonable  mind  that  the  accuser  had  no  ground  for 
the  proceeding  but  his  desire  to  injure  the  accused  (o). 

The  prosecution. — There  can  be  no  malicious  prosecution  until 
the  party  charged  is  brought  before  a  judicial  officer.  "The 
distinction  between  false  imprisonment  and  malicious  prosecution," 
says  Willes,  J.,  "is  well  illustrated  by  the  case  where,  parties 
being  before  a  magistrate,  one  makes  a  charge  against  another, 
whereupon  the  magistrate  orders  the  person  charged  to  be  taken 
into  custody  and  detained  until  the  matter  can  be  investigated. 
The  party  making  the  charge  is  not  liable  to  an  action  for  false 
imprisonment,  because  he  does  not  set  a  ministerial  ofiScer  in 
motion,  but  a  judicial  officer.  The  opinion  and  judgment  of  a 
judicial  officer  are  interposed  between  the  charge  and  the  im- 
prisonment." (d). 

The  proseeution — Indictment. — The  fact  of  the  defendant's 
name  being  on  the  back  of  the  bill  of  indictment  does  not  prove 
that  he  was  the  prosecutor  of  the  indictment ;  for  the  name  of  any 
person  who  can  give  evidence  respecting  the  subject-matter  of  the 
indictment  may  properly  be  put  upon  the  backr  of  the  bill  (e). 
The  mere  fact  of  a  person  having  attended  at  the  trial  and  given 
evidence  as  a  witness,  is  no  proof  of  his  having  instituted  or 
instigated  the  prosecution  (/), 

The  prosecution — Informations  before  magistrates, — The  ordi- 
nary mode  of  commencing  a  prosecution  is  to  lay  an  information 
before  a  magistrate.  It  has  been  held  that,  if  a  person  goes  and 
lays  his  complaint  of  the  loss  of  his  property  before  a  magistrate, 
and  tells  him  of  its  having  been  appropriated  by  the  plaintiff,  the 
complaining  party  is  not  responsible  for  all  that  the  magistrate  may 
think  fit  to  do  upon  the  strength  of  this  information.  If,  there- 
fore, the  magistrate,  acting  upon  the  statement  or  deposition  hond 
fide  given,  treats  the  matter  as  a  felony,  and  issues  his  warrant 
for  the  apprehension  of  the  plaintiff  on  the  charge  of  felony,  and 
in  so  doing  forms  an  erroneous  judgment,  and  conceives  that  to 
be  a  felony  which  is  not  a  felony,  but  only  matter  for  a  civil 
action,  the  complaining  person,  who  has  thus  set  the  magistrate 
in  motion  and  caused  the  warrant  to  be  issued,  is  not  responsible 
for  the  erroneous  judgment  of  the  magistrate  and  the  acts  conse- 
quent thereupon  (g).  But,  if  there  is  no  reasonable  and  probable 
cause  for  a  charge  of  felony,  and  a  charge  of  felony  is  made,  the 
party  preferring  the  charge  will  be  responsible  for  it,  though  he 

(c)  Tindal,  C.J.,  Willans  v.  Taylor,  6  (e)  Girlington  v.  PHfieU,  1  Ventr.  47. 
Bing.  at  p.  186  ;  Farmer  v.  Darling,  i  (/)  Eager  v.  Dyoit,  5  0.  &  P.  4. 
Burr.  1971.  (3)  Leigh  v.  WeUb,  3  Esp.  165 ;  Cohen 

(d)  Austin  V.  Bowling,  L.  B.  5  0.  P.  v.  Morgan,  6  D.  &  R.  8.    Cf.  Carratt  v. 
531 ;  39  L,  J,  0,  P,  260,  Morley,  1  Q.  B.  18 ;  10  L,  J.  Q.  B.  250, 
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acted  under  the  advice  of  the  magistrate,  and  preferred  tlie  charge 
at  his  suggestion. 

It  is  not  necessary,  in  order  to  maintain  an  action  against  a 
person  for  having  made  an  unfounded  charge  of  felony  against 
another  before  a  magistrate,  to  show  that  the  charge  was  taken 
down  in  writing,  and  acted  upon  by  the  magistrate.  But  it  is 
necessary  that  the  jury  should  be  satisfied  that  it  was  made  to 
the  magistrate  with  a  view  of  inducing  him  to  entertain  it  as  a 
charge  of  felony  (h).  If  it  appears  that  the  defendant  laid  his 
case  before  a  magistrate,  that  the  magistrate  issued  a  summons, 
which  was  served  on  the  plaintiff,  requiring  him  to  appear  and 
answer  the  complaint,  and  that  the  plaintiff  chose  to  take  no 
notice  of  the  summons,  whereupon  the  magistrate  directed  a 
warrant  to  issue,  upon  which  the  plaintiff  was  arrested,  the  defen- 
dant will  not  be  responsible  for  the  arrest,  as  it  was  caused  by  the 
plaintiff's  own  negligence  and  misconduct,  rather  than  the  com- 
plaint made  against  him  by  the  defendant  (i). 

Reasonable  and  'probable  cause. — In  determining  whether  or  not 
there  is  an  absence  of  reasonable  and  probable  cause,  the  judge 
has  to  ask  himself,  whether  a  reasonable  man,  in  the  position  of 
the  defendant,  and  having  the  knowledge  vrhich  the  defendant  in 


(h)  CSlarhe  v.  Postan,  6  0.  &  P.  423. 
The  statute  H  &  12  Viot.  c.  42,  s.  17, 
requires  all  magistrates  before  whom 
any  person  shall  appear,  or  be  brought, 
charged  with  any  indictable  offence,  to 
take  the  statement  on  oath  or  affirmation 
of  those  who  know  the  facts  and  circum- 
stances of  the  case,  and  to  put  the  same 
into  writing,  and  cause  them  to  be  read 
over  to,  and  signed  by,  the  witnesses, 
before  they  commit  the  accused  person 
for  trial,  or  admit  him  to  bail.  Where 
the  charge  or  complaint,  or  the  examina- 
tion, is  by  law  required  to  be  taken  down 
in  writing,  it  is  always  to  be  presumed 
that  this  was  done,  although  the  party 
was  discharged  on  the  ground  that  no 
case  was  made  out  against  him.  Unless, 
therefore,  positive  evidence  is  given  that 
the  examinations  were  not  taken  down, 
oral  evidence  cannot  be  given  of  what 
took  place  before  magistrates.  Parsons 
V.  Brown,  3  0.  &  K.  295;  for,  where 
matters  are  required  by  statute  to  be 
reduced  into  writing  for  the  purpose  of 
evidence,  the  writing  is  considered  to 
be  the  best  evidence,  and  must  be  pro- 
duced, unless  it  can  be  shown  to  have 
been  lost  or  destroyed.  If  it  is  proved 
that  no  depositions  were  taken,  or  that 
they  were  taken  but  not  signed,  then 
oral  evidence  of  what  took  place  before 
the  magistrates,  is  admissible,  Jeans  v. 
Wheedon,  2  M.  &  Bob.  486.  See  Rex  v, 
Seed,  M.  &  M.  403.  Oral  evidence  is 
admissible  to  add  to  or  explain  the 
examination  of  tlje  defendant  before  a 


magistrate,  although  it  was  taken  down 
in  writing,  Venafra  v.  Johnson,  1 M.  &  Eob. 
316;  for  "what  a  party  says  is  evidence 
against  himself,  whether  another  person 
took  it  down  or  not,"  Aldorson,  B., 
Robinson  v.  VavgJiton,  8  0.  &  P.  252  at 
p.  255.  In  order,  therefore,  to  prove  the 
proceedings  before  magistrates,  it  is  in 
general  necessary  to  serve  the  magis- 
trate's clerk  with  a  suhpcena  duces  tecum, 
if  the  proceedings  are  in  his  custody; 
but,  if  they  have  been  returned  to  the 
clerk  of  the  peace,  or  his  deputy,  or  to 
the  clerk  of  the  arraigns,  then  the  officer 
who  lias  the  custody  of  them  is  the 
proper  person  to  be  summoned  to  pro- 
duce them.  If  the  officer  in  whose 
custody  they  ought  to  be,  if  they  exist, 
has  searched  for  them  and  cannot  find 
them,  secondary  evidence  may  be  given 
of  their  contents.  Freeman  v.  Arhell,  2 
B.  &  0.  494 ;  3  D.  &  R.  669 ;  2  L.  J. 
(O.  8.)  K.  B.  64.  The  oath  and  hand- 
writing of  the  defendant  should  be 
proved,  and  the  issue  of  the  warrant 
on  the  strength  of  the  information.  If 
the  charge  was  dismissed  and  was  not 
taken  down  in  writing,  or  if  it  was  of 
such  a  nature,  and  made  under  such 
circumstances,  that  there  was  no  obliga- 
tion imposed  bylaw  upon  the  justices  to 
take  it  down  in  writing,  the  nature  of  it 
may  be  proved  by  any  person  who  was 
present  and  heard  the  charge  made, 
Clarice  v.  Postan,  6  C.  &  P.  423. 

ii)  Phillips  V.  Naylor,  4  H.  &  I^.  565 ; 
28  h.  J.  Ex.  ?25. 
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fact  had  or  could  and  ought  to  have  had,  would  have  supposed  at 
the  time  of  the  prosecution  that  the  prisoner  was  guilty  ?  If  this 
question  is  answered  in  the  affirmative,  there  is  no  cause  of 
action.  If  it  is  answered  in  the  negative,  there  then  arises  another 
question,  which  is  for  the  jury,  viz.,  whether  the  defendant  was 
actuated  by  some  indirect  motive,  some  motive  other  than  an 
honest  desire  to  bring  the  guilty  to  justice?  If  this  question  is 
answered  in  the  affirmative,  the  verdict  should  be  for  the  plaintiff ; 
if  otherwise,  it  should  be  for  the  defendant. 

The  question  of  probable  cause  is  a  mixed  question  of  law 
and  fact.  Whether  the  circumstances  alleged  to  show  it  probable, 
or  not  probable,  are  true  and  existed,  is  a  question  of  fact ;  but 
whether,  supposing  them  to  be  true,  they  amount  to  probable 
cause,  is  a  question  of  law  for  the  decision  of  the  judge  Qi).  The 
rule  is  that,  however  complicated  the  facts  may  be  on  which  the 
question  of  reasonable  and  probable  cause  may  depend,  the  judge 
must  leave  the  facts  to  the  jury,  and  on  the  facts  found  by  them 
determine  for  himself  whether  there  is  reasonable  and  probable 
cause  or  not  (l).  "  It  is  a  question  for  the  jury  whether  the  facts 
brought  forward  in  evidence  be  true  or  not;  but  that  there  is 
reasonable  or  probable  cause  is  matter  of  law.  There  have  been 
some  cases  in  the  later  books  which  appear  at  first  sight  to  have 
somewhat  relaxed  the  application  of  that  rule ;  but  upon  further 
examinations  it  will  be  found  that  although  there  has  been  an 
apparent,  there  has  been  no  real,  departure  from  the  rule.  Thus 
in  some  cases  the  reasonableness  and  probability  of  the  ground 
for  the  prosecution  have  depended,  not  merely  upon  the  proof  of 
certain  facts,  but  upon  the  question  whether  other  facts  which 
furnished  an  answer  to  the  prosecution  were  known  to  the  defen- 
dant at  the  time  it  was  instituted;  again  in  other  cases  the 
question  has  turned  upon  the  inquiry,  whether  the  facts  which 
were  stated  to  the  defendant  at  the  time,  and  which  formed  the 
ground  of  the  prosecution,  were  believed  by  him  or  not;  in 
other  cases  the  inquiry  has  been  whether,  from  the  conduct  of 
the  defendant  himself,  the  jury  will  infer  that  he  was  conscious 
he  had  no  reasonable  and  probable  cause.  But  in  these  and  many 
other  cases  which  might  be  suggested,  it  is  obvious  that  the  know- 
ledge, the  belief,  and  the  conduct,  of  the  defendant,  are  really  so 
many  additional  facts  for  the  consideration  of  the  jury ;  so  that, 
in  efi'ect,  nothing  is  left  to  the  jury  but  the  truth  of  the  facts 

(K)  Johnstone  v.  Sutton,  1  T.  K.  at  p.  C.  &  K.  686 ;  Mitchell  v.  Jenkins,  5  B.  & 

545;   Willans  v.  Taylor,  6  Bing.  183  at  Ad.  588  aa  p.  59i;  3  L.  J.  K.  B.  35; 

p.  188  ;  7  L.  J.  (O.  S.)  C.  P.  250 ;  Panton  Busst  v.  Gihbons,  30  L.  J.  Ex.  75. 
V.  Williams,  2  Q.  B.  189;  10  L.  J.  Ex.  (i)  Douglas  v.  ChrUtt,  6  E.  &  B.  511 

545 ;  James  v.  Phelps,  11  Ad.  &  E.  483 ;  at  p.  515  ;  Panton  v.  Williamg,  2  Q.  B. 

9  L.  J.  Q.  B.  106;  Clements  v.  Ohrly,  2  169;  10  L.  J.  Ex.  545. 
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proved  and  the  justice  of  the  inferiences  to  be  drawn  from  such 
facts,  both  which  investigations  fall  within  the  legitimate  province 
of  the  jury,  whilst  at  the  same  time  they  have  received  the  law 
from  the  judge,  that  according  as  they  find  the  facts  proved  or 
not  proved,  and  the  inferences  warranted  or  not,  tliere  was  reason- 
able and  probable  ground  for  the  prosecution,  or  the  reverse  "  (m). 

In  an  action  for  malicious  prosecution  the  burden  of  proof  as  to 
all  the  issues  arising  therein  lies  upon  the  plaintiff;  and  although 
the  plaintiff  proves  that  he  was  innocent  of  the  charge  laid 
against  him,  and  although  the  judge,  in  order  to  enable  himself 
to  determine  the  issue  of  reasonable  and  probable  cause,  leaves 
subsidiary  questions  of  fact  to  the  jury,  nevertheless  the  onus  of 
-proving  the  existence  of  such  facts  as  tend  to  establish  the  want  of 
reasonable  and  probable  cause  on  the  part  of  the  defendant,  rests 
upon  the  plaintiff  (n). 

The  fact  that  a  person  is  placed  in  circuoastances  making  it 
probable  that  he  has  committed  a  crime  does  not  of  itself  justify, 
all  the  world  in  prosecuting  him,  but  only  justifies  him  who  has 
information  of  the  circumstances.  Accordingly  the  state  of  the 
defendant's  mind  at  the  time  when  he  instituted  the  prosecution 
is  a  material  factor  in  considering  whether  he  had  reasonable  and 
probable  cause.  There  must  exist  in  his  mind  at  the  time  when 
the  charge  was  laid  the  knowledge  of  certain  facts  and  circum- 
stances which  were  sufficient  to  make  him  or  any  reasonable 
person  believe  the  truth  of  the  charge  which  he  instituted  (o) ; 
and  the  defendant's  own  belief  in  the  plaintiff's  guilt  is  one  of 
the  matters  to  be  submitted  to  the  jury  if  there  is  any  reason  to 
doubt  the  existence  or  honesty  of  his  belief  (^).  If  a  person  has 
been  assaulted  and  prefers  an  indictment,  with  a  consciousness 
that  by  his  own  misconduct  he  provoked  the  assault,  he  has  no 
reasonable  or  probable  cause  for  the  prosecution  (g).  The  plaintiff, 
a  surgeon,  had  attended  one  M  for  bodily  injuries  alleged  to 
have  been  sustained  in  a  collision  upon  the  defendants'  railway. 
M  brought  an  action  against  the  defendants,  which  was  com- 
promised by  the  payment  of  a  large  sum  by  the  defendants  for 
damages  and  costs.  Subsequently  the  defendants,  having  received 
certain  information,  caused  the  statements  of  certain  persons  to  be 
taken  by  a  solicitor ;  their  statements  tended  to  show  that  the 

(m)  Panton  v.  Williams,  2  Q.  B.  169       8  L.  J.  C.  P.  357 ;  Turner  v.  Ambler,  10 
at  p.  193;  10  L.  J.  Ex.  545;  Taylor  v.       Q.  B.  252;  16  L.  J.  Q.  B.  158;  Michell 


jS,  2  B.  &  Ad.  845;  1  L.  J.  K.  B.  v.  Williams,  11  M.  &  W.  205;  12  L.  J. 

17  ■  JSroad  v.  Ham,  5  Bing.  N.  C.  722 ;  Ex.  193 ;  Eieks  v.  Faulkner,  8  Q.  B.  D. 

8  L.  J.  C.  P.  357.  167;  51  L.  J.  Q.  B.  268.    See  further 

(n)  Purcell  v.  Macnamara,  1  Campb.  as  to  the  defendant's  belief  in  the  plain- 

199 ;  6  East,  363.  tiff's  guilt,  Seslop  v.  Chapman,  23  L.  J. 

(o)  Delegal  v.  Highley,  3  Bing.  N.  C.  Q.  B.  49. 
950;  6  L.  J.  0.  P.  337.  (?)  Sintoii  v.  Heather,  14   M.  &  W. 

(p)  Broad  v.  Ham,  5  Bing.  N.  0.  722 ;  131  ;  15  L.  J.  Ex.  39. 


252  INJURIES  TO  REPUTATION.       [CHAP.  VI. 

injuries  of  which  ilf  complained  were  not  caused  at  the  collision, 
but  were  produced  wilfully  by  the  plaintiff,  with  the  consent  of 
M,  for  the  purpose  of  defrauding  the  defendants.  These  state- 
ments were  laid  before  counsel,  who  advised  that  there  was 
good  ground  for  prosecuting  the  plaintiff  and  M  for  conspiracy. 
The  defendants  accordingly  prosecuted  the  plaintiff,  but  he  was 
acquitted.  In  an  action  for  malicious  prosecution,  the  judge 
directed  the  jury  to  find  whether  the  defendants  had  taken 
reasonable  care  to  inform  themselves  of  the  true  state  of  the 
case,  and  whether  they  honestly  believed  the  case  which  they  laid 
before  the  magistrates ;  the  jury  having  answered  these  questions 
in  the  affirmative,  the  judge  entered  judgment  for  the  defen- 
dants; and  it  was  held  that  the  direction  to  the  jury  was  correct, 
that  upon  the  facts  and  the  findings  of  the  jury,  the  defendants 
had  reasonable  and  probable  cause  for  prosecuting  the  plaintiff, 
and  that  the  judge  had  rightly  entered  the  judgment  for  the 
defendants  (r). 

If  it  is  proved  that  the  defendant  has  put  the  criminal  law  in 
motion  merely  for  the  purpose  of  enforcing  payment  of  a  debt, 
or  of  obtaining  restitution  of  goods  unlawfully  detained,  there  is 
evidence  of  want  of  reasonable  and  probable  cause.  In  an  action 
for  a  malicious  prosecution  of  the  plaintiff  by  the  defendant  for 
obtaining  goods  from  the  defendant  by  false  pretences,  it  appeared 
that  the  plaintiff,  who  had  been  insolvent,  went  to  the  shop  of  the 
defendant  in  his  absence,  and  obtained  five  shillings'  worth  of 
marble  hall-paper  from  his  assistant,  saying  that  it  was  for 
Mr.  Hills,  a  neighbour,  and  that  the  bill  was  to  be  made  out  to 
Mr  Hills,  which  was  done,  and  the  bill  was  delivered  to  the 
plaintiff,  who  took  it  and  the  paper  away  with  him ;  but  Mr.  Hills 
had  not  authorized  the  plaintiff  to  get  the  paper,  and  would  not 
pay  for  it.  The  defendant  was  told  this  a  few  hours  after  the 
paper  had  been  obtained,  and  knew  who  the  plaintiff  was,  and 
where  he  resided,  but  made  no  complaint  against  him  for  three 
months,  and,  being  asked  the  reason,  said  that  the  transaction  had 
slipped  his  memory  until  he  was  going  through  his  books,  when, 
seeing  the  entry  of  the  paper  against  Mr.  Hills,  he  went  to  him, 
and,  finding  that  he  still  repudiated  the  transaction  and  refused  to 
pay  for  the  paper,  he  went  before  a  magistrate,  and  charged  the 
plaintiff  with  having  obtained  the  paper  by  false  pretences. 
Upon  these  facts  Wightman,  J.,  asked  the  jury,  first,  whether 
they  thought  the  plaintiff  obtained  the  paper  by  falsely  pretending 
that  it  was  for  Mr.  Hills ;  and,  this  question  being  answered  in 
the  affirmative,  they  were  then  asked  whether  they  thought  that 

(r)  Ahrath  v.  N.  E.  Railway,  11  Q.  B.       Cas,  247 ;  55  L.  J,  Q.  B.  457. 
D.  440;  52  L.  J.  Q.  B.  620;  11  App. 
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the  defendant,  at  the  time  he  went  before  the  magistrate,  believed 
that  the  plaintiff  intended  to  defraud  him  of  the  price  of  the  paper  ; 
and,  this  question  being  answered  in  the  negative,  Wightman,  J., 
held  that  there  was  no  reasonable  and  probable  cause  for  the 
prosecution  (s). 

If  the  circumstances  show  that  the  prosecutor  believed  that  the 
person  whom  he  proceeded  against  as  a  lilifef  took  the  goods  under 
an  erroneous  notion  that  he  had  a  lien  upon  them,  or  had  a  right 
to  take  and  detain  them,  there  is  an  absence  of  reasonable  and 
probable  cause  (i).  It  is  often  a  doubtful  question  whether  a 
particular  offence  amounts  to  a  felony ;  and  it  often  depends  upon 
the  fact  of  the  prisoner's  having  acted  with  conscious  dishonesty, 
or  under  a  notion  of  right  on  his  part.  But  "  the  defendant  sup- 
poses," said  Bramwell,  B.,  "  that  no  man  can  lay  his  hands  on 
goods  that  do  not  belong  to  him  without  being  guilty  of  felony. 
If  you  could  get  at  the  bottom  of  his  mind,  he  might  say  he  was 
justified,  because  the  plaintiff  had  no  right  to  do  it,  no  matter 
how  honest  the  intention ;  and,  if  that  was  his  opinion,  it  is  a 
blunder  on  the  part  of  the  defendant,  and  it  is  one  of  those 
blunders  which  it  is  just  as  well  that  anybody  should  be  punished 
for,  as  it  is  very  likely  that  as  long  as  the  plaintiff  lives  he  will 
sometimes  be  asked  whether  he  has  not  been  charged  with 
felony  "  {x). 

There  is  also  an  absence  of  reasonable  and  probable  cause,  if 
the  defendant  believed  iti  the  plaintiff's  guilt,  but  came  to  that 
conclusion  rashly  and  on  insufficient  grounds  (y).  "In  order  to 
justify  a  defendant  there  must  be  a  reasonable  cause — such  as 
would  operate  on  the  mind  of  a  discreet  man  ;  there  must  also  be 
a  probable  cause — such  as  would  operate  on  the  mind  of  a 
reasonable  man  "  (s).  If  the  charge  is  made  on  mere  suspicion, 
and  no  inquiry  at  all  is  made  where  the  circumstances  of  suspicion 
might  have  been  readily  removed  by  inquiry,  there  is  evidence  of 
a  want  of  reasonable  and  probable  cause. 

General  evidence  of  the  plaintiff's  bad  character  affords  no 
proof  of  probable  cause  for  a  prosecution,  and  is  not  admissible 
for  that  purpose  (a).  From  the  most  express  malice,  the  want  of 
probable  cause  cannot  be  implied  (h).  A  man  from  a  malicious 
motive  may  take  up  a  prosecution  for  real  guilt,  or  he  may  from 
circumstances  which  he  really  believes  proceed  upon  apparent 
guilt,  and  in  neither  case  is  he  liable  to  an  action.   With  whatever 

(s)  Williams  v.  BanJcs,  1  F.  &  F.  557.  511. 

It)  Huntley  v.  Simpson,  2H.  &.  N.  600 ;  (z)  Broad  v.  Ham,  5  Bing.  N.  0. 722 ; 

27  L.  J.  Ex.  134.  8  L.  J.  C.  P.  357 ;  Lieler  v.  Ferryman, 

(x)  Huntley  v.  Simson,  27  L.  J.  Ex.  L.  E.  4  H.  L.  521 ;  89  L.  J.  Ex.  177.    ' 

afp.  137.  (a)  Newsam  v.  Carr,  2  Stark.  69. 

\y)  Douglas  v.  Corhett,  6  El.  &  Bl.  (b)  Anon.,  6  Mod.  73. 
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feelings  of  malice  the  defendant  may  have  acted  in  institut- 
ing the  prosecution,  still,  if  there  was  reasonable  and  probable 
cause  for  it  in  the  opinion  of  the  judge,  the  defendant  is  entitled 
to  a  verdict  (c).  An  abandonment  of  the  prosecution,  or  an 
acquittal  for  want  of  evidence,  is  not,  as  we  have  seen,  conclusive 
proof  of  the  prosecution  being  unfounded  {d). 

Malice. — If  the  quesUon  of  reasonable  and  probable  cause  is 
decided  in  favour  of  the  defendant,  he  is  entitled  to  judgment, 
and  the  question  of  malice  does  not  arise;  but  if  the  former 
question  is  found  in  favour  of  the  plaintiff,  there  arises  the  further 
question,  whetlier  the  defendant  was  guilty  of  malice,  i.e.,  whether 
he  was  actuated  by  some  indirect  motive,  some  motive  other 
than  a  desire  to  bring  to  justice  a  person  whom  he  honestly 
believes  to  be  guilty.  This  is  one  of  the  few  cases  in  which  a 
person's  motive  is  material  in  the  question  of  his  civil  liability.  In 
this  country  we  rely  on  private  initiative  in  most  cases  for  the 
punishment  of  crime ;  and  while,  on  the  one  hand,  it  is  most 
important  firmly  to  restrain  any  attempt  to  make  the  criminal 
law  serve  the  purposes  of  personal  spite  or  any  other  wrongful 
motive,  on  the  other  hand  it  is  equally  important,  in  the  interest 
of  the  public,  that  where  a  prosecutor  honestly  believes  in  the 
guilt  of  the  person  he  accuses,  he  should  not  be  mulcted  in 
damages  for  acting  on  that  belief  except  on  clear  proof,  or  at  all 
events  reasonable  suspicion,  of  the  existence  of  some  other  motive 
than  a  desire  to  bring  to  justice  a  person  whom  he  honestly 
believes  to  be  guilty  (e). 

Where  the  jury  found  in  answer  to  specific  questions  that 
the  defendant  did  not  take  reasonable  care  to  inform  himself 
of  the  true  facts  of  the  case,  but  that  he  honestly  believed  in 
the  charge  he  made,  and  that  he  was  actuated  by  malice,  it 
was  held  that  there  was  an  absence  of  reasonable  and  probable 
cause,  and  that  that  was  some  evidence  from  which  malice  might 
be  inferred,  but  that  by  finding  the  honest  belief  of  the  defendant 
in  the  charge  the  jury  had  negatived  such  an  inference,  and 
therefore  their  finding  that  the  defendant  was  actuated  by  malice 
could  not  be  supported,  and  the  defendant  was  entitled  to  judg- 
ment (/).  The  question  whether  there  is  malice  is  a  question  of 
fact  for  the  jury  {g)  ;  and  the  burden  of  proving  it  lies  upon  the 

(e)  Patteaon,  J.,  Turner  v.  Ambler,  10  at  p.  125 ;  per  Lord  Davey  at  p.  172 ;  67 

Q.  B.  252  at  p.  257;  16  L.  J.  Q.  B.  158  ;  L.  J.  Q.  B.  at  pp.  185,  209;  ^jer  Lord 

i/cuVes  V.  Jlfar/ns,  7H.&N.  56;  SOL.  J.  Brampton,    Quinn  r.  Leathern    C1901); 

Kx.  389.  A.  C.  at  p.  524;  70  L.  J.  P.  0.  at  p.  88. 

(d)  Fureell  v.  Macnamara,  1  Oampb.  (/)  Brown  v.  HawTies  (1891),  2  Q.  B. 
199 ;  9  East,  363 ;  ante,  p.  247.  718 ;  60  L.  J.  Q.  B,  332. 

(e)  Per  Cave,  J.,  Brown  v.  Hawkes  (a)  Mitchell  v.  Jenkins,  5  B.  &  Ad. 
(1891),  2  Q.  B.  71 S  at  p.  723;  60  L.J.  588;  3  L.  J.  K.  B.  35;  Hides  v. 
Q.  B.  332.  See  further  per  Lord  i^VittJ/tner,  8  Q.  B.  D.  167 ;  51  L.  J.  Q.  B. 
Herschell,  Allen  v.  flood  (1898),  A.  C  268. 
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plaintiff  Qi).  If  a  person  prefers  an  indictment,  or  sets  the 
criminal  law  in  motion,  knowing  at  the  time  he  did  so  that  he 
has  no  reasonable  ground  for  it,  that  alone  is  evidence  of  malice 
on  his  part.  By  the  term  "  malice "  is  meant  an  indirect  wrong 
motive.  "Any  motive  other  than  that  of  simply  instituting  a 
prosecution  for  the  purpose  of  bringing  a  person  to  justice,  is  a 
malicious  motive  on  the  part  of  the  person  who  acts  in  that  way." 
If  a  case  is  trumped  up  out  of  very  weak  and  flimsy  materials, 
"for  the  purpose  of  frightening  others,  and  thereby  deterring 
them  from  committing  depredations "  upon  private  property, 
there  is  no  legitimate  foundation  for  a  criminal  prosecution ;  and 
persons  who  put  the  criminal  law  in  motion  under  such  circum- 
stances lay  themselves  open  to  a  charge  of  being  influenced  by 
malice  (i). 

Proof  of  the  absence  of  belief  in  the  truth  of  the  charge  by  the 
person  making  it  and  putting  the  criminal  law  in  motion,  is  almost 
always  involved  in  the  proof  of  malice.  Where  the  plaintiff  com- 
plained of  a  prosecution  for  perjury,  which  the  defendant  had 
instituted  against  him  for  the  purpose,  as  the  plaintiff  alleged,  of 
suppressing  evidence,  and  it  was  proved  that  the  defendant,  on 
being  told  that  there  was  not  sufficient  ground  for  the  indictment, 
declared  that  it  was  no  matter,  and  that  it  would  tie  up  the  mouth 
of  the  plaintiff  in  a  proceeding  in  which  he  would  be  likely  to  give 
evidence  against  the  defendant,  it  was  held  that  the  judge  was 
right  in  asking  the  jury  whether  the  defendant  believed  at  the 
time  he  preferred  the  indictment  that  the  plaintiff  had  really 
been  guilty  of  perjury,  and  whether  he  instituted  the  prosecution 
hand  fide  under  such  a  belief  or  from  an  improper  motive ;  and  in 
telling  them  that,  if  the  defendant  liad  acted  from  an  improper 
motive,  they  might  infer  malice  (k).  If  in  the  opinion  of  the 
judge  there  was  no  reasonable  or  probable  cause,  the  jury  may, 
from  that  fact  alone,  infer  malice  (I) ;  and  any  evidence  which 
would  go  to  prove  that  the  defendant  did  not  bond  fide  believe  in 
the  plaintiff's  guilt,  or  that  the  prosecution  was  undertaken  from 
any  motive  other  than  a  desire  to  bring  a  criminal  to  justice, 
would  be  evidence  not  only  of  the  absence  of  reasonable  and 
probable  cause,  but  of  the  presence  of  malice  also. 

Scandalous  charges  and  accusations  made  by  the  defendant 
against  the  plaintiff  in  connection  with  the  prosecution  are  evi- 
dence of  malice.  Where  the  defendant  put  an  advertisement  in 
the  newspapers  of  the  finding  of  the  indictment  by  the  grand  jury, 

(lt,)FurcellY.Mac.mmara,ante,p.25'i:.  17  L.  J.  Q.  B.  313;  Broad  v.  Earn,  5 

(0  Stevens  v.  Midland  Railway,   10  Bing.  N.  C.  722 ;  8  L.  J.  0.  P.  357. 

Exeh.  352atp.  3J0;  23  L.  J.  Ex.  328.  (l)  Johnstone  v.   Suilon,   1   T.  E.  at 

(70  Haddrich  v.  EeiUp,  12  Q.  B.  267  ;  p.  545. 
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the  advertisement  was  held  to  be  admissible  in  evidence  to  prove 
the  malice  of  the  defendant,  although  an  information  had  been 
granted  for  it  as  a  libel;  but  the  jury  were  directed  not  to 
consider  it  in  estimating  the  damages  (m).  Any  statements  made 
by  the  defendant  tending  to  show  that  he  was  actuated  by  spite 
in  instituting  the  prosecution  are  evidence  of  malice.  "  When  a 
person  says  to  the  prosecutor  of  an  indictment  for  perjury  that 
there  really  is  no  ease  against  the  man  he  has  indicted,  and  the 
prosecutor  answers,  '  I  indict  him  to  stop  his  mouth,'  there  is 
reasonable  evidence  from  which  a  jury  may  infer  that  the  prose- 
cutor knows  that  the  man  is  not  guilty,  but  only  indicts  him  for 
the  purpose  he  has  mentioned  "  (n). 

The  fact  that  overseers  of  the  poor  have  taken  out  a  summons 
before  justices,  and  have  caused  a  warrant  of  distress  and  a 
warrant  of  arrest  to  issue  against  the  plaintiff  for  the  non-pay- 
ment of  poor-rates,  they  knowing  at  the  time  that  the  plaintiff 
was  bankrupt  and  had  obtained  his  protection,  is  no  evidence  of 
malice  to  support  an  action  for  a  malicious  prosecution  against 
the  overseers  (o). 

"A  prosecution,"  observes  Cockburn,  C.J.,  "though  in  the 
outset  not  malicious,  as  having  been  undertaken  at  the  dictation 
of  a  judge  or  magistrate,  or,  if  spontaneously  undertaken,  from 
having  been  commenced  under  a  lond  fide  belief  in  the  guilt  of 
the  accused,  may  nevertheless  become  malicious  in  any  of  the 
stages  through  which  it  has  to  pass,  if  the  prosecutor,  having 
acquired  positive  knowledge  of  the  innocence  of  the  accused, 
perseveres  malo  animo  in  the  prosecution,  with  the  intention  of 
procuring  per  nefas  a  conviction  "  (p). 

In  order  to  show  lona  fides  on  the  part  of  the  defendant,  it  is 
competent  to  him  to  prove  any  communication  that  may  have  been 
made  to  him  prior  to  the  commission  of  the  grievance,  to  show  the 
impression  made  on  his  mind,  and  the  materials  he  had  before 
him  for  forming  an  opinion.  If  the  plaintiff  had  previously  been 
guilty  of  felony,  and  the  defendant  was  present  at  tiie  trial,  or  had 
seen  a  record  of  the  conviction,  which  induced  him  to  act  in  the 
matter  of  the  complaint,  these  facts  are  receivable  as  evidence  of 
hona  fides  (q). 

Counsel's  opinion  is  of  no  avail  to  a  man  who  has  instituted 
a  malicious  prosecution.  "  It  would  be  a  most  pernicious  practice," 
observes  Heath,  J.,  "  if  we  were  to  introduce  the  principle  that 
a  man,  by  obtaining  an  opinion  of  a  counsel,  by  applying  to  a  weak 

(m)  Chambers  v.  Bobinson,  2  Str.  691.  28  L.  J,  Ex.  225. 

Cn)  Maule,  J.,  during  the  argument  (p)  Fitzjolin  v.  MaeUnder,  9  0.   B. 

in  Heslop  v.  Chapman,  23  L.  J.  Q.  B.  49  N.  8.  505  at  p.  531 ;  30  h.  3.  C.  P.  257. 
at  p.  61.  (o)  Thomas  v.  Bussell,  9  Exch.  764 ; 

(o)  Phillips  V.  Naylor,  5  H.  &  N.  565 ;  23  L.  J.  Ex.  233. 
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man  or  an  ignorant  man,  may  shelter  his  malice  in  bringing  an 
unfounded  prosecution  "  (r). 

It  is  no  answer  to  an  action  for  a  malicious  prosecution  to  show 
that  the  defendant  was  bound  over  by  recognizance  to  prosecute 
and  give  evidence,  if  it  appears  that  the  prosecution  originated 
in  malice,  and  that  the   recognizance  was  the  result  of  prior 
malicious  proceedings  instigated  by  the  defendant.     In  an  action 
for  a  malicious  prosecution  it  appeared  that  the  defendant  had  sued 
the  plaintiif  in  the  county  court,  who  pleaded  a  set-off,  and  the 
defendant,  in  order  to  get  rid  of  the  set-off,  forged  a  receipt 
of  the  plaintiff  for  a  sum  of  money,  and  swore  before  the  county 
court  judge  that  the  handwriting  to  that  receipt  was  the  handwrit- 
ing of  the  plaintiff.     The  plaintiff  denied  it,  but  the  county  court 
judge,  believing  the  plaintiff  to  have  been  guilty  of  perjary,  com- 
mitted him  for  trial,  and  bound  over  the  defendant  to  prosecute. 
The  defendant  proceeded  to  the  assizes,  went  before  the  grand 
jury  and  procured  a  bill  of  indictment  to  be  found  against  the 
plaintiff,  and  stuck  to  the  charge  at  the  trial,  and  endeavoured  to 
maintain  it  by  perjured  evidence ;  but  the  plaintiff  was  acquitted. 
The  plaintiff  then  brought  an  action  against  the  defendant  for  a 
malicious  prosecution,  and,  having  satisfied  a  jury  that  the  defen- 
dant preferred  the  charge  with  the  knowledge  of  its  falsehood, 
recovered  2001. ;  and  it  was  held  that  the  action  was  maintainable, 
because  the  defendant  persisted  to  the  last  in  the  false  charge, 
having  no  reasonable  or  probable  cause  for  the  charge,  but  pre- 
ferring it  with  knowledge  of  its  falsehood,  and  endeavouring  at 
the  trial  to  maintain  it  with  perjured  evidence  (s).     "But  for  the 
order  of  the  county  court  judge,"  said  Willes,  J.,  "  the  action 
would,  beyond  all  doubt,  have  been  maintainable  ;  and  then  that 
order  ought   not  to   aid  the  defendant;   first,  because  it  was 
occasioned  by  his  own  contrivance  and  wrong ;  secondly,  because, 
as  a  judicial  act,  it  is  void,  having  been  obtained  by  fraud  on  the 
court  "  (t).    Although  the  defendant  was  compelled  to  prosecutcj 
there  was  no  compulsion  upon  him  to  persist  in  a  false  charge. 
He  might  have  discharged  his  recognizances  by  appearing  and 
telling   the  truth.     "It  is  supposed,"  observed  Lord  Denman, 
"  that  a  charge  cannot  be  preferred  before  a  grand  jury  mali- 
ciously, if  the  party  be  bound  to  prefer  it,  though  the  recognizance 
be  obtained  in  consequence  of  his  malicious  proceeding.    I  have 
not  the  smallest  doubt  that  a  recognizance  so  obtained  does  not 
justify  the  party,  or  prevent  his  subsequent  conduct  from  being 
malicious."    "  Many  cases  may  be  put,"  said  Littledale,  J.,  "  in 

(»■)  Hewlett  V.  Cruchley,  5  Tauut.  277      N.  S.  505 ;  30  L.  J.  0.  P.  257. 
at  p.  283.  (t)  F^t"  Jolm  v.  Machinder,  29  L.  J. 

(s)  Fitz  John  V.  Mackinder,  9  0.  B.       C.  P.  167  at  p.  170 ;  8  C.  B.  N.  S.  78. 
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which  it  is  a  sufficient  answer  to  a  complaint  like  this  that  the 
party  was  bound  by  recognizance  to  prosecute  ;  for  instance,  if  an 
unwilling  party  were  bound  over.  But  the  recognizance  would 
then  furnish  an  answer  for  this  reason  only,  that  in  such  a  case  the 
plaintiff  could  not  prove  that  the  defendant  was  actuated  by  mali- 
cious motive  in  making  the  charge  before  the  magistrate"  (m). 

It  is  no  answer  to  an  action  for  a  malicious  prosecution  to  show 
that  the  indictment  preferred  against  the  plaintiff  was  not  sus- 
tainable in  point  of  law ;  "a  bad  indictment  serving  all  the  pur- 
poses of  malice,  by  putting  the  party  to  expense  and  exposing 
him,  but  it  serves  no  purpose  of  justice,  in  bringing  the  party  to 
punishment  if  he  be  guilty  "  (x). 

Termination  of  the  prosecution. — To  establish  a  cause  of  action 
for  a  malicious  prosecution  it  must  be  shown  that  the  prosecution 
has  terminated ;  otherwise  the  plaintiff  might  recover  in  the  action, 
and  yet  be  afterwards  convicted  on  the  original  prosecution  (y). 
It  must  also  be  shown  that  the  proceedings  terminated  in  favour 
of  the  plaintiff,  if  from  their  nature  they  are  capable  of  such  a 
termination;  and  it  is  not  sufficient  to  show  that  the  plaintiff  was 
convicted,  and  that  there  was  by  law  no  appeal  against  such  con- 
viction (z).  If  an  indictment  preferred  by  the  defendant  contains 
several  charges  against  the  plaintiff,  and  he  is  convicted  on  some 
and  acquitted  on  others,  this  does  not  prevent  the  plaintiff  from 
piaintaining  an  action  for  a  malicious  prosecution  in  respect  of 
the  charges  of  which  he  was  acquitted  (a).  The  question  whether 
there  was  or  was  not  probable  cause  for  some  parts  of  the  charge 
will  affect  the  amount  of  the  damages  recoverable,  but  not  the 
plaintiff's  right  to  a  verdict  (6).  A  conviction  of  the  plaintiff  by 
a  magistrate,  so  long  as  it  has  not  been  reversed  on  appeal,  affords 
a  conclusive  answer  to  the  charge  that  the  complaint  or  informa- 
tion which  led  to  it  was  founded  in  malice,  and  was  preferred 
without  reasonable  or  probable  cause  (e). 

(u)  Dubois  V.   Keats,  11  Ad.  &    E.  enacts  (s.  13),  that  in  order  to  prove  the 

329 ;  9  L.  J.  Q.  B.  66  :  and  see  Mittens  trial  and  acquittal  of  any  peraori  charged 

V.  Foreman,  58  L.  J.  Q.  B.  40.  with  any  indictable  offence,  it  shall  not 

(»)  Chambers  v.  Mobinson,  1  Stra.  691,  be  necessary  to  produce  the  (original) 

cited  in  Wiclcs  v.  Fentham,  4  T.  E.  247;  record  of  the  trial  and  acquittal,  or  a 

Fippet  V.  Ilearn,  5  B.  &  A.  634 ;  1  D.  copy  thereof,  but  it  shall  be  sufficient 

&  K.  266.    Of.  also  ante,  p.  183.  that  it  be  certified,  or  purport  to  be  oer- 

Cy)  Fisher  \.  Bristow,!   Doug.  215;  tifled,  under  the  hand  of  the  clerk  of  the 

Arundell  v.  Tregono,  Yelv.  116.  court,  or  other  officer  having  the  custody 

(z)  Basebff  V.  Matthews,'L.  E.  2  C.  P.  of  the  records  of  the  court,  where  tho 

j684 ;  36  L.  J.  M.  C.  93.  acquittal  took  place,  or  by  the  deputy 

(a)  Beed  v.  Taylor,  4  Taunt.  616.  of  such  clerk  or  other  officer,  that  the 

(6)  Delisser  v.  Toume,  1  Q.  B.  333  at  paper  produced  is  a  copy  of  the  record 

p.  343  ;  Ellis  v.  Abrahams,  8  Q.  B.  709 ;  of  the  indictment,  trial,  and  acquittal, 

15  L.  J.  Q.  B.  221.  omitting  the  formal  parts  thereof.  Sun- 

ic)  Mellor\.Baddeley,2Ci.&M.e75;  ter  v.  French,   Willes,  517;   Caddy  'f. 

3  L.  J.  Ei.  217  ;  Bynoe  v.  Banh  of  Fng-  Barlowll  M.  &  Ey.  27S.    It  has  been 

Zand,  [1902]  1  K.  B;  407;  71  L.  J.  K.  B.  declared  by  Willes,  O.J„  that  "every 

208.    The  statute  14  &  15  Vict.  c.  99,  prisoner,  upon    his  acquittal,    has  an 
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Remedies — Action  for  damages. — The  mere  fact  of  a  criminal 
information  being  pending  against  the  defendant  on  the  prosecu- 
tion of  the  plaintiff,  for  the  same  subject-matter,  is  no  ground  for 
staying  the  proceedings  in  the  action ;  but,  if  the  plaintiff  has 
resorted  to  his  private  remedy  by  way  of  action,  the  court  will 
not  in  general  allow  him  to  proceed  with  the  criminal  information 
until  the  action  has  been  discontinued  {d). 

Damages, — -In  order  to  recover  damages  in  an  action  for  a 
malicious  prosecution,  the  plaintiff  must  show  that  he  has  suffered 
either  in  person,  reputation,  or  pocket.  If,  therefore,  an  indict- 
ment is  prepared  for  a  common  assault,  and  is  ignored  by  the 
grand  jury,  and  the  party  indicted  brings  his  action  for  a  mali- 
cious prosecution,  he  must  give  some  proof  of  actual  damage  (e), 
and  must  show  that  he  was  forced  to  expend  his  money  in 
necessary  charges  to  acquit  himself  of  the  misdemeanour  of  which 
he  was  accused ;  for,  if  ignoramus  is  returned  where  the  indict- 
ment neither  contains  matter  of  scandal  nor  cause  for  imprison- 
ment or  loss  of  life  or  limb,  no  action  will  lie ;  but,  if  there  is 
scandal,  or  loss  of  liberty,  &c.,  an  action  will  lie.  There  are  three 
sorts  of  damages  resulting  from  a  malicious  and  unfounded  indict- 
ment, any  of  which  would  be  sufficient  to  support  an  action  ;  the 
damage  to  a  man's  fame,  as  if  the  matter  whereof  he  is  accused  is 
scandalous :  where  a  man  is  put  in  danger  to  lose  his  life,  limb,  or 
liberty :  the  damage  to  a  man's  property,  as  where  he  is  forced  to 
expend  his  money  in  necessary  charges  to  acquit  himself  of  the 
crime  of  which  he  is  accused  (/). 

In  an  action  for  a  malicious  prosecution,  where  the  jury  gave 
the  plaintiff  10,000Z.  damages,  the  court  refused  a  new  trial,  saying 
they  would  not  interpose  on  account  of  the  largeness  of  the  damages, 
unless  they  were  so  flagrantly  excessive  as  to  afford  internal  evi- 
dence of  prejudice  and  partiality  on  the  part  of  the  jury  ;  that  is, 
unless  they  were  most  outrageously  disproportionate,  either  to  the 
wrong  received,  or  to  the  situation  and  circumstances  of  either  the 
plaintiff  or  the  defendant  ((/). 

Every  expense  that  the  plaintiff  has  necessarily  incurred  in 
order  to  defend  himself  from  the  malicious  charge  brought  against 
him  is  recoverable  as  part  of  tlie  damages  Qi).     If  two  persons  are 


undoubted  right  and  title  to  a  copy  of  tbe  at  Large,  p.  45,  4to  ed. 

record  of  such  acquittal,  for  any  use  he  (d)  Gaddy  v.  Barlow,  1  M.  &  Ey.  275 

may  think  fit  to  make  of  it,  and  that,  at  p.  278  ;  Bex  v.  Sparrow,  2  T.  E.  198. 

after  a  demand  of  it  has  been  made,  the  (e)  Freeman  v.  Arltell,  .8  D.  &  E.  669 ; 

proper  officer  may  be  punished  for  re-  Byne  v.  Moore,  5  Taunt.  187, 

fusing  to  make  it  out."    Bex  v.  Brangan,  (/)  Per  Holt,  C.J.,  Savile  y.  Boberts, 

1  Leach,  0.  0.  27.    And  see  46  Edw.  3,  1  Ld.  Eaym.  374  at  p.  378. 

cited  Taylor  on  Evidence,  §  1340,  p.  (9)  Leith  v.  Pope,  2  W.  Bl.  1327. 

128.1,  n.  4,  4th  ed.,  and  printed  in  tlie  (/*)  Foxall  v.  Burnett,  2  E.  &  B.  928 ; 

oppondix-to  the  9th  yol.  of  the  Statutes  23  L.  J.  Q,  B.  7. 
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indicted  without  reasonable  and  probable  cause  for  a  conspiracy, 
and  one  employs  a  solicitor  to  defend  tbem,  and  pays  him  the 
costs  of  the  defence,  and  both  are  acquitted,  and  an  action  is 
brought  for  a  malicious  prosecution,  and  a  verdict  is  given  for  the 
plaintiff,  it  seems  that  he  is  entitled  to  recover  the  amount  of  the 
solicitor's  bill  as  part  of  the  damages,  unless  each  had  a  distinct 
defence  and  the  costs  thereof  were  severable  (i). 

Mitigation  of  damages. — Where  the  plaintiff  avers  that  up  to 
the  time  of  the  prosecution  he  had  borne  a  good  character,  and 
claims  damages  for  injury  to  his  character,  it  may  be  shown  on 
cross-examination  of  the  plaintiff's  witnesses,  that  he  was  at  the 
time  a  man  of  notoriously  bad  character  (h).  But,  where  the 
plaintiff  does  not  expressly  claim  damages  in  respect  of  injury 
to  reputation,  general  evidence  as  to  his  character  is  inad- 
missible (I). 

The  tort-feasor — Prosecution  by  an  agent. — It  is  immaterial 
whether  the  defendant  alone  makes  the  charge,  or  whether  he  pro- 
cures another  to  do  it.  In  either  case  he  is  liable  in  damages  (m). 
If,  for  the  gratification  of  his  malice,  a  man  gives  his  agent  a 
plenary  authority  to  prosecute  another  right  or  wrong,  he  may  be 
responsible  for  all  that  is  done  under  it ;  and,  if  the  agent  has  no 
cause  for  the  proceeding,  the  principal  may  be  liable  :  for  it  is  his 
duty  to  inquire  whether  the  proceeding  is  well  founded  or  not ; 
but  it  must  be  shewn  that  there  was  an  authority  to  prosecute 
per  fas  et  nefas,  otherwise  it  will  be  construed  as  an  authority 
only  to  do  what  is  right  (n).  But,  if  the  agent  institutes  the  pro- 
ceedings without  the  instigation  of  the  principal,  the  latter  will 
not  be  responsible  for  the  unauthorized  proceedings  of  his  agent, 
unless  he  adopts  them,  and  continues  them  with  knowledge  of  all 
the  circumstances.  When  proceedings  have  been  commenced  by 
an  agent  without  the  knowledge  of  the  principal,  the  responsi- 
bility of  the  latter  commences  at  the  point  at  which  he  becomes 
cognizant  of  the  proceedings  (o).  But  there  is  a  material  dis- 
tinction between  instituting  a  prosecution  and  merely  attending 
the  hearing  upon  a  proceeding  already  commenced.  It  does  not 
at  all  follow  that  the  defendant,  by  attending  the  hearing,  adopts 
the  proceeding,  or  renders  himself  responsible  for  the  motives  or 
actions  of  the  person  who  instituted  it,  although  that  person  may 
be  an  agent  of  the  defendant  (p)      Where,  in  an  action  for  a 

(0  Mowlands  v.  Samuel,  11  Q.  B.  39  ;  374 ;  12  Mod.  208 ;  1  Salk.  13. 

17  L.  J.  Q.  B.  65.  (»)  Michell  v.  Williami,  11  M.  &  \V. 

(Je)  Rodriguez  v.  Tadmire,  2  Esp.  721.  205  at  p.  208,  arguendo;  12  L.  J.  Ex. 

(0  Downing  v.  Butcher,  2  M.  &  Eob.  193. 

874 ;   Cornwall  v.  Biehardson,  Ey.  &  M,  (o)  Weeton  v.  Beeman,  27  L.  J.  Ex. 

305.  57. 

(m)  Savile  v.  Boberls,  1  Ld.  Baym.  {p)  Weston  v.  Beeman,  supra. 
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malicious  prosecution  against  A  and  B,  supported  by  proof  that 
both  A  and  B  entered  into  a  joint  recognizance  to  prosecute  and 
give  evidence,  it  appeared  that  A  only  employed  the  solicitor, 
and  that  B  attended  before  the  magistrate  and  the  grand  jury  at 
the  request  of  the  solicitor,  the  judge  at  the  trial  ruled  that  there 
was  no  evidence  against  B,  and  that  he  was  entitled  to  be  dis- 
charged from  the  action  (q). 

The  tort-feasor — Corporations — There  was  formerly  a  doubt  as 
to  whether  a  corporation  can  be  actuated  by  that  sort  of  malice 
which  is  essential  to  the  maintenance  of  an  action  for  a  malicious 
prosecution  (r).  But  it  is  now  generally  admitted  that  a  corpora- 
tion may  be  liable  for  a  malicious  prosecution  instituted  by  its 
ofSeers  in  the  scope  of  their  duty  (s).  If  a  solicitor  appears  on 
behalf  of  a  railway  company  to  prosecute  for  an  assault  made 
upon  one  of  the  company's  servants,  and  the  prosecution  fails, 
and  an  action  for  a  malicious  prosecution  is  subsequently  brought, 
it  will  be  assumed,  until  the  contrary  is  shown,  that  the  depositions 
of  the  witnesses  were  taken  by  or  known  to  the  solicitor,  and  there- 
fore to  the  company,  before  the  prosecution  was  undertaken  ;  and, 
therefore,  if  the  depositions  disclose  a  reasonable  and  probable 
cause  for  the  prosecution,  the  company  will  not  be  liable,  the  onus 
of  proving  that  there  was  no  reasonable  or  probable  cause  lying 
upon  the  plaintiff  (t). 

Maliciously  causing  a  search  warrant  to  issue. — If  a  person, 
without  reasonable  and  probable  cause,  and  from  malicious  or 
corrupt  motives,  causes  a  search  wai-rant  to  issue,  he  is  liable  to 
an  action  for  damages  at  the  suit  of  the  party  who  has  been 
damnified  by  the  execution  of  the  warrant ;  but,  if  a  person  goes 
before  a  magistrate,  and  lays  before  him  fair  grounds  of  suspicion 
for  the  magistrate  to  exercise  his  judgment  upon,  and  the  magis- 
trate thinks  fit,  in  the  exercise  of  the  functions  of  his  office,  to  issue 
the  warrant,  the  person  so  attending  before  the  magistrate  is  not 
then  responsible  for  the  issue  of  the  warrant,  unless  he  has  know- 
ingly or  recklessly,  and  without  due  inquiry,  sworn  to  what  was 
false  (m).  If  a  defendant  goes  before  a  magistrate  and  states  that 
he  has  just  cause  to  suspect  that  the  plaintiff  has  robbed  him, 

(q)  Eagar  v.  Dyott,  5  C.  &  P.  4.  Assurance  Co.  v.  Brown,  [1904]  A.  0, 

(r)  Stevens  v.  Midland  Railway,   10  423 ;  73  L.  J.  P.  0.  102. 

Bxoh.  352 ;  23  L.  J.  Ex.  328.    See  also  (<)  Walker  v.  S.  E.  Railway,  L.  E.  5 

per  Lord  Bramwell  in  Abrath\.  N.  E.  0.  P.  640;  39  L.  J.  0.  P.  346. 

Railway,  11  App.   Oas.  247 ;  55  L.  J.  («)  Cooper  v.  Booth,  3  Esp.  135,  cited 

Q.  B.  457.  in  Johnstone  v.  Sutton,   1   T.  E.    at  p. 

(s)  Cornford  v.  Carlton  Bank,  [1899]  535 ;  FMllips  v.  Nixylor,  4  H.  &  N.  565 ; 

1  Q.  B.  392;  68  L.  J.  Q.  B.  196.     Tho  28  L.  J.  Ex.  225;  Wyatt  v.   While,  5  H. 

point  was  admitted  by  counsel  on  appeal  &  N.  371  ;  29  L.  J.  Ex.  193 ;  Bope  v. 

S.  C.  (1900),  1  Q.  B.  22  ;  68  L.  J.  Q.  B.  Evered,   17  Q.    B.   D.  338 ;    55  L.   J. 

1020.   Raysrni  v.  South  London  Tram-  M.  C.  147 ;  Lea  v.  Charringtcm,  23  Q.  B, 

ways  Co.,  [1893]  2  Q.  B.  304 ;  62  L.  J.  D.  45,  272 ;  5§  L,  J.  Q.  B.  461. 

Q.    B,    593.    See    also    Citizens    lAfe 


262  INJURIES  TO  REPUTATION.  [CHAP.  VI. 

and  upon  that  representatioa  a  warrant  is  granted,  it  does  not  lie 
in  his  mouth  to  say  that  the  magistrate  ought  not  to  have 
granted  the  warrant  (x). 

Malioious  exhibition  of  articles  of  the  peaee  against  another,  sup- 
ported by  a  false  oath  of  threats  having  bsen  used,  might  be  made 
the  foundation  of  an  action  for  damages,  notwithstanding  that 
the  accused  person  had  been  required  to  find  sureties,  and  been 
imprisoned  for  default ;  for  the  truth  of  the  articles  could  not  be 
controverted  before  the  court,  which  had  no  discretion^  and  could 
pronounce  no  judgment  on  the  truth  of  the  facts,  but  was  bound 
to  act  upon  the  statement  sworn  to  before  it.  Where,  therefore, 
the  plaintiffs  declaration  of  his  cause  of  action  set  forth  that  the 
defendant  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause,  made  information  on  oath  before  a  magistrate  that 
the  plaintiff  had  used  certain  specified  threatening  language  to 
him,  whereby  the  defendant  went  in  fear  of  bodily  harm,  and  then 
caused  the  plaintiff  to  be  arrested  and  brought  before  justices  of 
the  peace,  and  required  to  find  sureties,  and  to  be  imprisoned,  it 
was  held  that  the  declaration  disclosed  a  good  cause  of  action, 
although  it  appeared  that  the  proceeding  terminated  against  the 
accused,  it  being  founded  upon  a  statement  oa  oath,  which  the 
person  charged  was  not  at  liberty  to  controvert  («/). 

Malicious  proceedings  in  banlcruptoy. — An  action  will  lie  against 
persons  who  petition  for  an  adjudication  in  bankruptcy,  without 
reasonable  or  probable  cause,  and  knowingly  and  wilfully,  or  reck- 
lessly, swear  to  depositions  false  in  fact  (z).  In  order,  however, 
to  prove  a  want  of  reasonable  or  probable  cause,  the  proceedings 
must  be  set  aside  before  the  commencement  of  the  action  ;  for  the 
very  existence  of  a  commission  of  bankruptcy  has  besn  held  to  be 
evidence  of  probable  cause  (a).  The  mere  fact,  however,  of  the 
proceedings  having  been  set  aside,  does  not  of  itself  establish  the 
fact  of  the  want  of  probable  cause  for  them  ;  and  the  plaintiff  must 
give  some  prima  faeie  evidence  of  want  of  probable  cause,  in  order 
to  put  the  defendant  to  the  proof  of  probable  cause  (&). 

(a;)  Elsee  v.  Smith,  1  D.  &  E.  at  p.  105.  called    and    examined    and    cross-ex- 

(«/)  Bex    V.  Dolierty,    13   East.   171;  amined;  and  the  complainant  and  de- 

Venafra  v.   Johnson,  10  Bing.   301 ;   3  fendant  are  to  be  subject  to  costs,  as  in 

L.  J.  0.  P.  51;   Steward  \.  Oromett,  7  the  case  of  any  othe'r  complaint. ' 
0.  B.  N.  S.  191;  29  L.  J.  C.  P.  170.  (z)  Farley  y.Banhn,  4  E.  &  B.,  493; 

But  by  the  Summary  Jurisdiction  Act,  24  L.  J.  Q.  B.  244 ;  Brown  v.  Chapman, 

1879  (42  &  43  Vict.  c.  49),  s.  25,  the  1  W.  Bl.  427. 

powerof  a  court  of  summary  jurisdiction,  (a)  Whitworth  v.  Sail,  .2  B.  &   Ad. 

upon  complaint  of  any  person,  to  ad-  695 ;  9  L.  J.  (0.  S.)  K.  B.  297 ;  Metro- 

judge  a  person  to  enter  into  a  reeog-  politan  Bank  \.Pooley,  10  A'pp.Cas.  210; 

nizance  and  find  sureties  to  keep  the  54  L.  J.  Q.  B.  449 ;  Wyalt  v.  Palmer, 

peace  or  to  be  of  good  behaviour,  is  to  [1899]  2  Q.  B.   106 ;  68  L.  J.   Q.  B. 

be  exercised  by  an  order  upon   com-  709 :  see  this  case  also  as  to  how  far  it 

plaint ;  and  the  Summary  Jurisdiction  is  necessary  to  aver  special  damage. 
Acts  are  to  apply ;  and  the  complainant  (6)  Hay  v.  Weakley,  5  0.  &  P.  361 ; 

and  defendant  and  witnesses  may  be  Cotton  v.   James,  1   B,   &  Ad.   128;   8 
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Malicious  presentation  of  a  winding-up  petition. — An  action  will 
lie  at  the  suit  of  a  trading  company  for  falsely  and  maliciously, 
and  without  reasonable  or  probable  cause,  presenting  a  petition 
to  wind  up  the  company,  even  although  no  special  damage  can 
be  proved,  as  the  presentation  of  the  petition  is  calculated  to  injure 
the  credit  of  the  company  (e). 

Slander  of  title. — False  words  written  or  spoken  without 
justifiable  cause  or  excuse,  disparaging  the  title  of  the  plaintiff 
to  real  or  personal  property,  causing  him  special  damage,  and 
published  with  intent  to  injure  him,  are  actionable  (d).  If  the 
words  are  true,  no  action  lies  (e).  A  hondfide  claim  of  title  is  not 
actionable  (/ ).  If  the  defendant  has  an  interest  in  the  property 
he  may  honestly,  however  inadvisedly,  protect  it;  and  he  may 
inform  intending  purchasers  of  it  (ff).  The  occasion  is  then 
privileged,  and  the  plaintiff  must  prove  actual  malice  (h).  The 
action  does  not  lie  without  special  damage  (i).  Depreciation  of 
the  plaintiff's  property,  inability  to  sell  it,  or  loss  of  a  bargain  of 
sale,  constitute  special  damage. 

A  patentee  publishing  advertisements  of  intention  to  take 
legal  proceedings,  in  order  to  deter  persons  from  purchasing 
goods  alleged  to  have  been  manufactured  in  infringement  of  the 
patent,  has  been  restrained  by  injunction  from  further  publication 
until  he  has  established  the  validity  of  his  patent  (f). 

L.J.   (O.   S.)  K.   B.  345;  JoUsm  v.  381 ;  16  L.  J.  0.  P.  134 ;  stating  that  the 

Emerson,  L.    K.   G  Ex.  329 ;   40   L.   J.  plaintiff  is  infringing  the  defendant's 

Ex.  201 ;   Quartz  Hill  Gold  Mining  Co.  patent,  Wren  v.  Weild,  L.  R.  4  Q.  B. 

V.  Eyre,  infra.  731 ;   38  L.  J.   Q.  B.  327 ;   EoUins  v. 

(c)  Quaiiz  Hill  Gold  Mining  Co.  v.  HinJcs,  L.  K.  13  Eq.  355 ;  41  L.  J.  Ch. 
Eyre,  11  Q.  B.  D.  674;  52  L.  J.  Q.  B.  358;  Azmann  v.  Lund,  L.  R.  18  Eq. 
488.  330;  43  L.  J.  Ch.  655. 

(d)  The  following  are  instan  ces  of  (e)  Pater  v.  Baiter,  supra ;  per  Maule, 
slander  of  title : — claiming  a  right  of  J. 

ro-entry.  Smith  v.  Spooner,  3  Taunt.  246 ;  (/)  Gerard  v.  DicJcenson,  supra. 

Brook  V.  Eawle,  4  Exoh.  521 ;  19  L.  J.  (g)  Pitt  v.  Donovan,  supra ;  Pater  v. 

Ex.   114;    imputing  to  the    plaintiff's  Baker,  supra ;  Smith  v.  Spooner,  supra ; 

grantor  insanity,  Pitt  v.  Donovan,  1  M.  Wren  v.  Weild,  supra. 

&  S.  639 ;  or  bankruptcy,  Hargrove  v.  (/i)  Wren  v.  Weild,  supra ;  Halsey  v. 

Le  Breton,  4  Burr.   2423;  claiming  a  .Bj-otAej-^ooc?,  15  Ch.  D.  514 ;  49  L.  J.  Ch. 

lease,  Gerard  v.  Dickenson,  4  Co.  Eep.  286 ;  Steward  v.  Yowng,  supra. 

18  o;  or  a  mortgage,  Steward  v.  Young,  (i)  Malachy  v.  Soper,  3  Bing.  N.  C. 

L.  K.  5  C.  P.  122  ;  39  L.  J.  C.  P.  85 ;  or  371 ;  6  L.  J.  C.  P.  32 ;  Brook  v.  Bawle, 

a  lien,  Green  v.  Button,  2  C.  M.  &  K.  supra. 

707 ;  5  L.  J.  Ex.  81 ;  or  power  to  pro-  (7)  Rollins  v.  Hinks,  supra ;  Axmann 

hibit  building  operations  upon  the  plain-  v.  Lund,  supra. 

tiff's  property.  Pater  v.  Baker,  3  C.  B, 
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CHAPTER   A^II. 

INJURIES   TO   RIGHTS   OP   PROPEETY. 


SECTION  I. 

EIGHTS  OF  PROPERTY  GENERALLY. 

Kinds  of  rights  of  p-operty. — Rights  of  property  belong  to  the 
class  of  private  rights.  They  are  in  their  nature  capable  of  being 
transferred  from  one  person  to  another,  and  possess  a  pecuniary 
value  by  reason  of  such  capability.  Of  these  rights  some  have  a 
corporeal  object,  as  in  the  instance  of  rights  to  land  or  chattels, 
which  confer  on  their  possessors  the  right  to  the  use  and  enjoy- 
ment of  the  land  or  chattel  to  the  exclusion  of  the  world  at  large  ; 
while  others  have  no  corporeal  object,  but  consist  in  the  right  to 
do  a  class  of  acts  to  the  exclusion  of  other  persons,  such  as  the 
right  to  carry  travellers  over  a  ferry,  or  to  take  tolls  from  persons 
frequenting  a  market,  or  to  vend  a  patented  article,  or  to  multiply 
copies  of  a  book.  Each  of  these  rights  will  hereafter  be  dealt 
with  separately ;  but  it  will  be  convenient  here  to  consider  certain 
modes  of  acquiring  rights  of  property  which  are  more  or  less 
common  to  all  these  different  rights,  or  at  any  rate  to  two  great 
divisions  of  them,  the  right  of  property  in  immovables,  and  the 
right  of  property  in  movables. 

Transfer  of  rights  of  jproperty. — Eights  of  property  may  be 
transferred  by  the  act  of  the  parties,  or  by  death,  marriage,  bank- 
ruptcy, or  other  legal  process.  It  will  be  convenient  here  to 
consider  transfer  by  marriage  or  bankruptcy. 

Transfer  hy  marriage — Immovables — Marriages  before  January 
1st,  1883. — At  common  law  the  husband  of  a  woman  seised  in  fee 
of  certain  lands  and  tenements,  gained  a  freehold  interest  in  the 
rents  and  profits  thereof  in  right  of  his  wife  during  coverture ; 
he  could  convey  this  freehold  interest  by  his  deed,  but  it  did  not 
operate  so  £|.s  to  take  effect  beyond  the  duration  of  the  coverture, 
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Subject  to  this  freehold  interest  of  the  husband,  the  whole  estate 
was  vested  in  the  husband  and  wife  by  entireties,  and  could  only 
be  conveyed  by  a  fine  levied  by  both  husband  and  wife,  in  which 
the  wife  had  to  be  examined  separately  to  ascertain  that  her  con- 
sent had  been  freely  given.  This  form  of  conveyance  was  subse- 
quently altered  by  the  Fines  and  Eecoveries  Act  (3  &  4  Will. 
4,  c.  74),  s.  77,  by  the  substitution  of  a  simple  deed  executed  by 
the  wife  and  concurred  in  by  the  husband,  the  separate  examina- 
tion of  the  wife  being  still  necessary.  If  no  such  conveyance 
had  been  executed  during  coverture,  then  upon  the  death  of  the 
husband  the  estate  remained  in  the  wife  if  she  survived  him,  but 
if  she  died  before  him  it  descended  to  her  heirs,  unaffected  by  any 
disposition  which  he  might  have  made  {a).  During  coverture 
the  husband  was  a  proper  party  to  sue  for  damage  done  to  the 
property,  including  a  wrongful  conversion  of  the  title  deeds  (b). 
If  the  husband  was  the  actual  occupier  of  the  lands  and  tene- 
ments, he  was  entitled  to  sue  for  all  damage  done  to  his  beneficial 
occupation  and  enjoyment  of  the  property.  If  the  wife,  on 
her  marriage,  was  possessed  of  chattels  real,  such  as  leasehold 
interests,  the  husband  might,  during  the  marriage,  deal  with 
them  by  act  inter  vivos  as  the  absolute  owner ;  but,  if  ho  failed 
to  make  any  transfer  or  disposition  of  them  in  Ids  lifetime, 
and  his  wife  survived  him,  she  took  them  by  survivorship.  The 
husband  could  not  devise  them ;  but  he  might  transfer  them 
by  deed  (c). 

A  woman  married  before  January  1st,  1883,  is,  however, 
entitled  to  the  absolute  disposal  and  possession  (as  her  separate 
property)  of  all  real  property  "  her  title  to  which,  whether  vested 
or  contingent,  and  whether  in  possession,  reversion,  or  remainder, 
shall  accrue  "  {d)  after  January  1st,  1883. 

Transfer  hy  marriage — Immovables — Marriages  since  January 
1st,  1883. — But  since  January  1st,  1883,  every  woman  who  marries 
is  entitled  to  hold  as  her  separate  property  all  real  and  personal 
property  which  belongs  to  her  at  the  time  of  her  marriage,  or 
which  is  acquired  by  or  devolves  upon  her  after  marriage  (e),  and 
to  dispose  of  it  absolutely,  either  by  will  or  otherwise,  without 
the  intervention  of  any  trustee  (/).  This,  however,  is  subject  to 
any  settlement  made  on  the  marriage  {g).  Eeal  estate  vested  in 
a  married  woman,  married  after  January  1st,  1883,  as  trustee 
either  alone  or  jointly  with  other  persons,  cannot  be  effectually 

(a)  See  further  Lush  oa  Husband  and  the  meaning  of  the  words  "  shall  acoruo," 

Wife  (2Qd  ed.),  p.  30,  el  seq.  see  Beid  v.  Beid,  31  Ch.  D.  402;  55  L, 

(6)  Bogers,  Bx  pa,rte ;  Py  itt,  In  re,  2(3  J.  Ch.  291. 
Ch.  D.  81 ;  53  L,  J.  Ch.  93t>.  (e)  45  &  46  Viol.  c.  75,  a,  2. 

(e)  Bio.  Abr.,  Biuoy  and  Feme,  C.  (/)  lb.,  s.  1  (1), 

Id)  45  <Sf  46  Viet,  o.  75,  ?.  5.    As  to  (g)  lb., «,  19, 
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conveyed  to  a  purchaser  without  the  concurrence  of  her  husband, 
and  a  separate  acknowledgment  by  her  (h) ;  but  a  married  woman 
who  has  become  the  mortgagee  of  real  property  aftar  the  passing 
of  the  Act  of  1883,  and  to  whom  the  money  advanced  belongs  as 
her  separate  estate,  is  not  a  trustee  for  the  mortgagor  until  the 
principal,  interest,  and  costs  have  been  satisfied,  and  therefore 
neither  her  husband's  concurrence  in,  nor  a  separate  acknowledg- 
ment by,  her  of  the  conveyance  is  necessary  upon  a  sale  of  the 
property  by  the  mortgagor  (i). 

Transfer  by  marriage — Movables — Marriages  before  January 
1st,  1883. — In  the  case  of  marriages  before  1883,  the  marriage 
operates  as  an  absolute  gift  in  law  to  the  husband  of  all  the  goods 
and  chattels  of  the  wife.  With  regard  to  all  chattels,  therefore, 
which  were  in  the  wife's  possession  at  the  time  of  the  marriage, 
the  husband  has  the  right  to  demand  them  if  they  subsequently 
come  wrongfully  into  the  possession  of  a  stranger;  and,  if  the 
latter  has  no  lien  upon  them  or  right  to  detain  them,  and  refuses 
or  neglects  to  give  them  up  to  the  husband,  the  husband  may 
maintain  an  action  for  the  detention  or  conversion  of  them  with- 
out joining  the  wife,  as  the  tort  is  to  the  husband.  So  absolute 
was  the  husband's  right  to  all  goods  and  chattels  which  came  to 
his  wife's  hands  after  marriage,  and  before  1883,  that,  if  the  wife 
bought  wearing  apparel  out  of  money  settled  to  her  separate  use, 
and  received  by  her  from  her  trustees,  such  wearing  apparel 
vested  by  law  in  the  husband  as  the  legal  owner  thereof;  and 
the  same  rule  prevailed  with  regard  to  money  and  all  kinds  of 
personalty,  as  soon  as  it  was  placed  by  the  trustees  in  the  hands 
of  the  wife  in  the  execution  of  the  trusts  (7c) ;  and  although  the 
courts,  acting  on  the  established  doctrine  of  equity  that  the  sprout 
savours  of  the  root  (l),  interfered  to  protect  the  savings  from,  or 
income  of,  the  separate  estate  from  the  husband  or  his  creditors  (m), 
and,  where  the  wife  had  the  jus  disponendi  over  her  separate 
estate,  recognized  the  same  power  over  the  accumulations  of  it, 
yet,  if  the  wife  died  without  having  exercised  hev  jus  disponendi, 
the  undisposed-of  profits  vested  in  the  husband  in  his  own  right  (w). 
With  regard  to  the  wife's  ehoses  in  action  the  husband  became 
entitled  to  them  if  and  when  he  reduced  them  into  possession. 


(7i)  Earhness's  Contract,  In  re  (1896),  10  L.  J.  Ex.  28 ;  Bird  v.  Peagrum,  13 

2  Ch.  358  ;  65  L.  J.  Oh.  726.  C.  B.  639 ;  22  L.  J.  C.  P.  166. 

(i)  Brooke's  Contract,  In  re  (1898),  1  (I)  Fettiplace  v.  Gorges,  1  Ves.  jun. 

Ch.  647 ;  67  L.  J.  Ch.  272.    As  to  a  re-  46. 

conveyance  of  mortgaged  property  by  a  (m)  Duncan  v.  Cashin,  L.  E.  10  0.  P. 

married  woman  who  is  mortgagee  under  554 ;  44  L.  J.  C.  P.  396.    As  to  enforc- 

a  mortgage  executed  before  the  Act  of  ingjudgmentundersect.  5  of  the  Debtors 

1883,    see    Howgate's     Contract,  In  re  Act,  1869,  see  Draycott  v.  Sarrison,  17 

(1902),  1  Ch.  451 ;  71  L.  J.  Ch.  279.  Q.  B.  D.  147. 

(7c)  Carne  v.  Brice,  7  M.  &  W.  183 ;  (m)  Moloney  v.  Kennedy,  10  Siin.  254. 
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For  this  purpose  he  might  sue  either  by  himself  or  jointly  with 
his  wife  (o). 

A  woman  married  before  January  1st,  1883,  is  entitled  to  the 
absolute  disposal  and  possession  as  her  separate  property  of  all 
personal  property,  "her  title  to  which,  whether  vested  or  con- 
tingent, and  whether  in  possession,  reversion,  or  remainder,  shall 
accrue"  {f)  after  January  1st,  1883.  Where  after  that  date  a 
husband  and  wife  sued  as  co-plaintiffs  for  personal  injuries  to  tlie 
wife,  and  the  jury  awarded  her  damages,  it  was  held  that  such 
damages  were  her  separate  property,  and  could  not  be  attached 
to  answer  a  judgment  debt  of  her  husband  {q). 

Transfer  hy  marriage — Movables- — Marriages  since  January 
1st,  1888. — In  the  case,  however,  of  marriages  since  January  1st, 
1883,  the  wife  is  absolutely  entitled,  as  has  been  said  before,  to 
all  real  and  personal  property  which  belongs  to  her  at  the  time 
of  marriage,  or  which  is  acquired  by  or  devolves  upon  her  after 
marriage  (r). 

Transfer  hy  marriage — Fruits  of  wife's  labour. — Formerly, 
the  husband  was  entitled  to  the  fruits  of  the  wife's  labour,  unless 
he  had  agreed  with  her  to  the  contrary  (s) ;  but  by  the  Married 
Women's  Property  Act,  1870  (t),  sect.  1,  the  fruits  of  her  labour 
were  reserved  to  her  independently  of  her  husband. 

That  Act  was  repealed  by  the  Married  Women's  Property 
Act,  1882  (m),  which  provides  that  after  the  commencement  of 
the  Act  (v),  all  wages,  earnings,  money,  and  property  gained  and 
acquired  by  a  wife  in  any  employment,  trade,  or  occupation  in 
which  she  is  engaged,  or  which  she  carries  on  separately  from  her 
husband,  or  by  the  exercise  of  any  literary,  artistic,  or  scientiiic 
skill  (x),  is  to  be  the  separate  property  of  the  wife,  and  at  her 
absolute  disposal. 

The  Act  gives  a  married  woman  full  powers  of  suing  in 
respect  of  her  separate  property  (y). 

Transfer  by  marriage — Bights  of  wife  after  judicial  separa- 
tion.— By  sect.  25  of  the  Divorce  Act,  1857  (s),  in  every  case  of 
a  judicial  separation  the  wife  is,  from  the  date  of  the  decree,  and 
while  the  separation  continues,  to  be  considered  as  a  feme  sole 
with  respect  to  property  of  every  description  which  she  may 
acquire,  or  which  may  come  to  or  devolve  upon  her ;  and  such 
property  may  be  disposed  of  by  her  in  all  respects  as  if  she  were 

(o)  Ayling^.  Whicher,  6  Ad.  &  E.  259  ;  (s)  AshwoHlm.  Outram,  5  Oh.  D.  923  ; 

6  L.  J.  K.  B.  134.  46  L.  J.  Ch.  687. 

(  p)  45  &  46  Vict.  c.  75,  s.  5.    As  to  the  (t)  33  &  34  Vict.  c.  93. 

meaning  of  "  shall  accrue,"  see  Beid  v.  (m)  45  &  46  Vict.  o.  75. 

Beid,  31  Oh.  D.  402 ;  53  L.  J.  Ch.  294.  (vj  January  1st,  1883. 

(fl)  Beasley  v.  Boney  (1891),  1  Q.  B.  (x)  45  &  46  Vict.  c.  75,  s.2. 

509 ;  60  L.  J.  Q.  B.  408.  (2/)  lb.,  s.  12  (2),  (3),  (4). 

(r)  45  &  46  Vict.  c.  75,  s.  2.  .  {z)  20  &  21  Vict,  c  85,  s.  25. 
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a  feme  sole ;  and  on  her  decease,  if  she  dies  intestate,  will  go  as 
it  would  have  gone  if  her  husband  had  then  been  dead.  The 
section  does  not  apply  to  property  which  was  in  her  possession  at 
the  time  of  the  decree  (a).  By  sect.  26  of  the  Act  of  1857  (&), 
if  the  husband  and  wife  return  to  cohabitation,  all  the  property 
which  the  wife  may  be  entitled  to  at  the  time  of  the  return  to 
cohabitation  belongs  to  her,  to  her  separate  use,  subject  to  any 
agreement  in  writing  made  between  them  while  separate  (c) ;  and 
by  sect.  7  of  the  Divorce  Act,  1858  (d),  a  decree  of  judicial 
separation  is  extended  to  include  property  to  which  the  wife  should 
become  entitled  as  trustee,  or  executrix,  or  administratrix,  as  in  the 
case  of  a  protection  order  (e).  By  sect.  8  of  the  Act  of  1858  (/), 
where  a  wife  has  obtained  a  decree  for  judicial  separation  under 
the  Act  of  1857,  the  property  of  or  to  which  the  wife  is  possessed 
or  entitled  for  an  estate  in  remainder,  or  reversion,  at  the  date  of 
the  decree  is  to  be  deemed  to  be  included  in  the  protection  given 
by  the  decree  (g). 

Transfer  hy  marriage — Bights  of  wife  after  dissolution  of 
marriage. — When  a  marriage  has  been  dissolved  by  a  decree  of 
the  Divorce  Court,  the  same  consequences  as  to  property  follow, 
as  if  the  marriage  contract  had  been  annihilated  and  the  marriage 
tie  broken  (h). 

Transfer  by  marriage — Bights  of  wives  deserted  by  their 
husbands. — By  sect.  21  of  the  Divorce  Act,  1857  (i),  a  wife 
deserted  by  her  husband  may  at  any  time  after  such  desertion, 
if  resident  within  the  metropolitan  district,  apply  to  a  police 
magistrate,  or,  if  resident  in  the  country,  to  justices  in  petty 
sessions,  or  in  either  case  to  the  Divorce  Court  (/<;),  for  an  order 
to  protect  any  money  or  property  she  may  acquire  by  her  own 
lawful  industry  (l),  and  property  which  she  may  become  possessed 
of  after  such  desertion,  against  her  husband,  or  his  creditors,  or 
any  person  claiming  under  him ;  and  such  magistrate,  or  justices, 
or  court,  if  satisfied  of  the  fact  of  the  desertion,  and  that  the  same 
was  without  reasonable  cause,  and  that  the  wife  is  maintaining 
herself  by  her  own  industry  or  property,  may  make  and  give  to 
the  wife  an  order  protecting  her  earnings  and  property,  acquired 

(a)  Waite  v.  Morland,  38  Ch.  D.  135 ;  Dowding,  L.  E.  14  Eq.  421 ;   41  L.  J. 

57  L.  J.  Oh.  655.  Oh.  716.    But  see  as  to  effect  of  Married 

(6)  20  &  21  Vict.  0.  85,  s.  26.  Women's  Property  Act,  1882,  supra. 

(o)  Nicol  V.  Nicol,  31  Ch.  D.  524  ;  55  (i)  20  &  21  Vict.  c.  85,  s.  21. 

L.  J.  Ch.  437.  (k)  TJiese  powers  might  formerly  bo 

(d)  21  &  22  Vict.  c.  108,  s.  7.  exercised  by  the  Judge  Ordinary :  see 

(e)  See  20  &  21  Vict.  c.  85,  s.  21 ;  post,  21  &  22  Vict.  c.  108,  s.  6. 

p.  269.  Q)   As  to  the  meaning  of  the  terra 

(/)  21  &  22  Vict.  c.  108,  s.  8.  "  lawful,"  see  Mason  v.  Mitchell,  3  H.  & 

(g)  See  Insole,  In  re,  L.  E.  1  Eq.  470 ;  C.  528  ;  34  L.  J.  Ex.  68.    As  to  order 

35  L.  J.  Ch.  177.  for  maintenance  of  a  deserted  wife,  see 

(ft)  Wilkinson  v.  Gibson,  L.  E.  4  Eq.  now  58  &  59  Vict,  c.  39. 

162;   36    L,    J.    Ch.    647;    FmseU  v, 
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since  the  commencement  of  the  desertion  (m),  from  her  husband, 
and  all  creditors  and  persons  claiming  under  him  ;  and  such 
earnings  and  property  will  belong  to  the  wife  as  if  she  were  a 
feme  sole ;  but  every  such  order,  if  made  by  a  police-magistrate 
or  justices  at  petty  sessions,  must,  within  ten  days  after  the 
making  thereof,  be  entered  with  the  registrar  of  the  county  court 
within  the  jurisdiction  of  which  the  wife  is  resident ;  and  the 
husband,  and  any  creditor  or  other  person  claiming  under  him, 
may  apply  to  the  court,  or  to  the  magistrate  or  justices,  by 
whom  such  order  was  made  (n),  for  the  discharge  thereof.  If 
the  husband,  or  any  creditor  of,  or  person  claiming  under,  the 
husband,  shall  seize  or  continue  to  hold,  any  property  of  the 
wife  after  notice  of  any  such  order,  he  may  be  compelled,  at 
the  suit  of  the  wife,  to  restore  the  specific  property,  and  also  a 
sum  equal  to  double  the  value  of  the  property  so  seized  or  held 
after  such  notice  as  aforesaid  (o). 

When  a  married  woman,  entitled  to  a  legacy  charged  on 
real  estate,  which  had  not  been  reduced  into  possession  by  her 
husband,  obtained  a  protection  order  in  consequence  of  her 
husband's  desertion,  it  was  held  that  the  legacy  was  payable  to 
her,  and  that  her  receipt  was  a  good  discharge  (p). 

When  an  order  of  protection  has  been  made,  the  wife,  during 
the  continuance  thereof,  is  in  the  like  position  in  all  respects  with 
regard  tj  property,  and  suing  and  being  sued,  as  if  she  had 
obtained  a  decree  of  judicial  separation  (g).  These  provisions 
extend  to  property  to  which  the  wife  becomes  entitled  as  executrix, 
administratrix,  or  trustee,  since  the  commencement  of  the  de- 
sertion, the  death  of  the  testator  or  testatrix  being  deemed  to  be 
the  time  at  which  she  becomes  entitled  (r).  The  property  of  or  to 
which  the  wife  is  possessed  or  entitled  at  the  time  of  the  desertion 
is  to  be  deemed  to  be  included  in  the  protection  given  by  the 
order  (s).  It  has  been  held  that  a  retrospective  effect  cannot  be 
given  to  the  protection  order,  so  far  as  it  affects  the  rights  and 
liabilities  of  third  parties  (i).  In  the  case  of  a  woman  married  since 
January  1st,  1883,  or  with  respect  to  property  acquired  by  any 
married  woman  since  that  date,  such  an  order  for  the  protection 
of  her  property  would  seem  to  be  unnecessary,  since  she  is  freed 
by  that  Act  from  the  common  law  disabilities  of  coverture. 

(m)  Elliott,  In  the  goods  of,  L.  E.  2  (o)  20  &  21  Vict.  c.  85,  a.  21. 

P.  &  D.  274 ;  40  L.  J.  P.  &  M.  76.  (p)  Coward,  In  re,  L.  K.  20  Eq.  179 ; 

(»)  It  was  held,  in  Sharpe,  Ex  parte,  44  L.  J.  Oh.  384. 

5  B.  &  S.  322;  33  L.  J.  M.  C.  152,  that,  (g)  20  &  21  Viot.  c.  85,  s.  21.     As  to 

where  tlie  magistrate  who  had  made  tho  the  effect  of  a  protection  order   being 

order  died,  his  successor  had  no  juris-  discharged,  see  Budge  v.    Weedon,  28 

diction  to  discharge  it;   but  27  &  28  L.  J.  Oh.  889. 

Vict,  c.  44,  now  provides  that  his  sue-  (r)  21  &  22  Vict,  c  108,  s.  7. 

cesser,  or  the  justices  at    subsequent  (s)  lb.,  a.  8. 

sessions,  or  the  court,  may  discharge  tho  (i)  Midland  Bly.  v.  Pye,  10  0.  B.  N.  S. 

order.  179;  30  L.  J.  0.  P.  814. 
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Transfer  by  bankruptcy. — By  the  Bankruptcy  Act,  1883,  all 
the  "property"  of  a  person  who  has  been  adjudged  bankrupt, 
except  property  held  by  him  in  trust  (ii),  and  the  tools  of  his 
trade  (if  any)  (v),  the  necessary  wearing  apparel  and  bedding  (x) 
of  himself,  his  wife  and  children,  to  a  value  not  exceeding  201. 
in  the  whole  (y),  vests  in  the  trustee  (z)-,  and,  where  any  con- 
veyance or  assignment  of  property  is  required  to  be  registered, 
the  certificate  of  the  appointment  of  a  trustee  is  to  be  deemed  to 
be  a  conveyance  or  assignment  of  property,  and  may  be  registered 
instead  (a).  The  term  "  property  "  includes  money,  goods,  tilings 
in  action,  land  (6),  and  every  description  of  property  whether  real 
or  personal ;  also  obligations,  easements,  and  every  description  of 
estate,  interest  and  profit,  present  or  future,  vested  or  contingent, 
arising  out  of  or  incident  to  property  as  above  defined  (e).  In 
the  case  of  stocks,  shares  in  ships,  shares  or  any  other  property 
transferable  in  the  books  of  any  company,  the  right  to  transfer 
such  property  may  be  exercised  by  the  trustee  in  bankruptcy  to 
the  same  extent  as  the  bankrupt  might  have  exercised  it  if  he 
had  not  become  bankrupt  (d)  (sect.  50  (3)).  And  things  in 
action  are  to  be  deemed  to  have  been  duly  assigned  to  the 
trustee  (e). 

Transfer  by  bankruptcy — Leaseholds — Onerous  property. — By 
sect.  55,  sub-sect,  1,  of  the  Bankruptcy  Act,  1883  (/),  it  is  pro- 
vided that,  when  the  property  of  a  bankrupt  consists  of  land  of 
any  tenure  burdened  with  onerous  covenants  {g)  of  shares  (h)  or 
stocks  in  companies,  of  unprofitable  {i)  contracts  or  other  property 
unsaleable,  or  not  readily  saleable,  by  reason  of  its  binding 
the  possessor  to  the  performance  of  some  onerous  act,  or  to 
the  payment  of  money,  the  trustee  may,  by  writing  signed  by 

(m)  46  &  47  Vict.  0.  52,  s.  44  (1).  64 ;  Bhoades,  In  re  (1899),  2  Q.  B.  347 ; 

(d)  Dawson,  In  re  (1899),  2  Q.  B.  54 ;      68  L.  J.  Q.  B.  804. 

68  L.  J.  Q.  B.  668.  (/)  46  &  47  Vict.   c.  52,  s.  55  (1). 

(a;)  It  has  been  held  that  "  bed  Jing  "  Under  this  subseotion,  as  amended  by 

in  sect.  147  of  the  County  Courts  Act,  53  &  54  Vict.  o.  71,  s.  13,   a  trustee 

1888  (51   &  52  Viet.   e.  43),  includes  may    disclaim    within    twelve  months 

"bedstead,"  Davis  v.  Harris  (1900),  1  "after  the  appointment  of  a  trustee" 

Q.  B.  729 ;  69  h.  J.  Q.  B.  232.  under  s.  21  (1),  (6),  of  the  Act  of  1883, 

(y')  46  &  47  Vict.  c.  62,  s.  44  (2).  but  the    enactment  does  not   refer  to 

(z)  lb.,  B.  54  (1),  (2).  the  official  receiver  becoming  trustee 

(a)  J6., 8.54(4).  As  to  " conveyance  "  under  s.   54  (1)   on  the  debtor  being 

of  land  in  Middlesex  to  Official  Receiver,  adjudged  bankrupt,  until  a  trustee  is 

see   Calcoit's  Contract,  In  re  (1 898),  2  appointed :  see  Cohen,  In  re,  74  L.  J. 

Ch,  460 ;  67  L.  J.  Cli.  553.  K.  B.  864. 

(6)  As  to  copyhold  property,  see  sect.  (g)  See  Gee,  In  re,  24  Q.  B.  D.  65  ; 

50  (4) ;  and  as  to  estates  in  tail,  eect.  59  L.  J.  Q.  B.  16.    As  to  disclainier  of 

56  (5).  freeholds,  see  Mercer,  In  re,  14  Ch.  D. 

(e)  46  &  47  Vict.  c.  52,  s.  168.  287 ;  49  L.  J.  Oh.  201. 

id)  lb.,  a.  50  (3).  (/»)  Hooley,  In  re  (1899),  2  Q.  B.  579; 

(e)  lb.,  a.  50   (5).     Money  paid  by  68  L.  J.  Q.  B.  993. 

mistake  in  law  to  the  trustee  must  be  (i)  As  to  meaning  of  this  word,  see 

refunded  by  him.     See  Himmonds,  Ex  Bastable,  In  re  (1901),  2  K.  B.  518 ;  70 

'■parle,  16  Q.  B.  D.  308 ;  55  L.  J.  Q.  B.  L.  J.  K.  B.  784. 
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him  (/c),  disclaim  such  property  (I),  although  he  may  have  taken 
possession  of  it,  or  endeavoured  to  sell  it,  or  exercised  acts  of 
ownership. 

Under  the  Act  of  1883  the  bankrupt's  leaseholds  vest  abso- 
lutely in  the  trustee  as  from  the  time  of  his  appointment  or  of 
the  order  of  adjudication  (m),  subject  to  the  power  to  disclaim 
given  by  sect.  55  of  that  Act. 

After  the  trustee  laad  executed  a  disclaimer  of  a  lease,  he  was 
not  entitled,  even  though  he  was  in  possession  of  the  premises,  to 
remove  the  tenant's  fixtures :  for  the  effect  of  the  disclaimer  was 
to  give  the  lessor  an  absolute  title  to  the  fixtures  as  from  the  date 
of  the  order  of  adjudication  (n).  The  disclaimer,  in  fact,  placed 
the  trustee  in  the  position  of  never  haying  had  any  estate  in  the 
leaseliold  property ;  and  any  severance  of  the  fixtures  by  him 
after  the  adjudication  and  before  the  disclaimer  became  by  force 
of  the  disclaimer  a  wrongful  act ;  and  the  lessor  was  upon  the 
disclaimer  entitled  to  recover  the  value  of  the  fixtures  from  the 
trustee  (o).  Biit  now  the  court  has  power  to  make  such  orders 
with  respect  to  fixtures  as  it  thinks  just  (p). 

The  effect  of  a  disclaimer,  which,  however,  is  inoperative  until 
it  has  been  filed  in  court  by  the  trustee  (q),  is,  as  regards  the 
bankrupt  and  his  property,  that  it  determines  his  rights  and 
liabilities  as  from  the  date  of  the  disclaimer  (r).  As  regards  the 
tiustee  personally,  his  rights  and  liabilities  are  determined  by  it 
as  from  the  date  when  the  property  vested  in  him.  As  regards 
third  persons,  their  rights  and  liabilities  are  only  affected  so  far 
as  is  necessary  for  the  purpose  of  releasing  the  bankrupt  and  his 


(7c)  A  disclaimer  in  writing  signed  by  It  is  doubtful  whether  sect.  55  applies 

the  trustee's  solicitor  was  held  not  to  be  to   the  after-required   leaseholds  :    see 

BufScient,  where  the  statute  (the  Bank-  Clayton's  Contract,  In  re  (1895),  2  Ch. 

ruptcy  Act,  1869)  required  a,  writing  212 ;  64  L.  J.  Oh.  615. 

''  under  his  hand."     Wilson  v.  Wallani,  (m)  46  &  47  Vict.  e.  52,  s.  54. 

5  Ex.  D.  155;  49  L.  J.  Ex.  437;  and  (n)  Stephens,  Ex  parte,  7  Ch.  D.  127; 

see  tlie  words  of  the  sub-section,  supra.  47  L.  J.  Bk.  22. 

The  disclaimer  must  be  made  within  (o)  Brook,  Ex  parte,  10  Ch.  D.  100; 

twelve  months  from  the  time  of  the  48  L.  J.  Bk.  22. 

first  appointment  of  a  tmstee,  or  if  the  (p)  46  &  47  Vict.  c.  52,  s.  55  (3).    As 

existence  of  the  property  does  not  come  to  reasonable  time  being  given  to  trustee 

to  the  knowledge  of  the  trustee  within  to  remove  iixtures,  see  Moser,  In  re,  13 

one  month  after  his  appointment,  then  Q.  B.  D.  738  ;  also  post,  p.  274. 

within  twelve  months  from  the   time  (g)  Bankruptcy  Eules,  1890,  r.  69  (4). 

when  he  first  becomes  aware  of  it,  and  (r)  Clarice,  In  re,  17  Ch.  D.  759;  50 

the  lime  may  be  extended  by  the  court.  L.  J.  Ch.  789 ;  Hill  v.  East  &  Wist  India 

53  &  54  Yict.  c.  71,  s.  13.    I'rice,  In  re,  Doch  Co.,  9  App.  Cas.  488  ;  53  L.  J.  Ch. 

13  Q.  B.  D.  466.  812 ;  Harding  v.  Freeee,  9  Q.  B.  D.  281  ; 

(l)  See  Llynvi  Coal  &  Iron  Co.,  Ex  51  L.  J.  Q.  B.  515  ;  Staceyv.  Hill  (1901), 

parte,  L.  E.  7  Ch.  28 ;  41  L.  J.  Bk.  5  ;  1  K.  B.  660 ;  70  L.  J.  K.  B.  435 ;  Stein 

Ttilson,  In  re,  L.   E.  13  Eq.  186.    A  v.  Pope  (1902),  1  K.  B.  595;  71  L.  J. 

disclaimer  was  not  inoperative,  although  K.  B.  322.    Provision  is  generally  made 

the  leave  of  the  court  had  not  been  ob-  for  this  in  giving  leave  to    disclaim 

taincd.    Beed  y.  Harvey,  5  Q.  B.  D.  184 ;  under  the  Bankruptcy  Eules,  1890,  r.  69, 

49  L.  J.  Q.  B.  295;  but  sec  now  Bank-  which  is  now  substituted  for  the  old 

ruptcy  Eules  1890,  r.  C9,  post,  p.  273.  rule,  320,  post,  p.  273. 
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property  and  the  trustee  from  liability  (s).  Application  may  be 
made  by  any  person  interested  in  the  property  to  the  trustee  to 
decide  whether  he  will  disclaim  or  not,  and  he  must  do  so  within 
twenty-eight  days,  or  such  extended  period  as  may  be  allowed 
by  the  court  {t),  otherwise  he  cannot  disclaim ;  and  in  case  of  a 
contract  he  will  be  deemed  to  have  adopted  it  (m),  and  he  will 
be  liable  for  rent  and  breaches  of  covenants  from  the  date  of 
his  appointment  {x),  unles?  he  assign  the  lease  to  a  pauper  {y). 
He  may  disclaim  a  lease  which  has  been  determined  between 
his  appointment  and  his  disclaimer  {z),  and  in  general  the 
disclaimer  puts  an  end  to  the  lease,  and  deprives  both  lessor 
and  lessee  of  the  benefits  of  the  covenants  and  clauses  contained 
in  it  (a). 

The  lessor  cannot  upon  disclaimer  eject  a  sub-lessee  of  the 
bankrupt  (h),  but  he  is  entitled  to  distrain  for  rent  reserved,  and 
to  re-enter  for  breach  of  covenants  and  non-payment  of  rent  (c). 
A  landlord,  where  the  trustee  does  not  disclaim  the  debtor's 
tenancy,  is  entitled,  upon  proof  of  the  custom  of  the  country,  to 
set  off  rent  accrued  due  before  the  bankruptcy  against  the 
trustee's  claim  as  outgoing  tenant  for  growing  crops,  &c.  {d). 

The  trustee  is  not  entitled  to  disclaim  a  lease  without  leave 
of  the  court,  except  in  cases  which  may  be  prescribed  by  general 
rules,  and  the  court  may  make  such  orders  as  to  fixtures,  tenants' 
improvements,  and  other  matters  arising  out  of  the  tenancy  as 
it  thinks  just  (e). 

The  court  may  make  an  order  for  vesting  any  disclaimed 
property  in  any  person  claiming  any  interest  (/)  therein  or  under 
any  liability  not  discharged  by  the  Act  of  1883  who  applies, 
upon  such  terms  as  it  thinks  just ;  and  such  property  will  vest, 
accordingly   without    any  conveyance    or    assignment   for   the 

(«)  46  &  47  Vict.  0.  52,  s.  55  (2).  (6)  Smalley  v.  Hardinge,  7  Q.  B.  D. 

(0  See   Price,  In  re,   13   Q.   B.  D.  524;  50  L.  J.  Q.  B.  367. 

466.  (c)  Walton,  Ex  parte,  17  Ch.  D.  746  ; 

(«)  46  &  47  Vict.  c.  52,  s.  55  (4),  and  50  L.  J.  Oh.  657. 

m  case  of  a  contract  it  may  be  rescinded  (d)  Wilson,  In  re,  62  L.  J.  Q.  B.  628. 

on  terms,  s.  55  (5).  See  Alloway  v.  Steere,  10  Q.  B.  D.  22 ; 

(»)  Wilson  V.  Wallani,  5  Ex.  D.  155;  52  L.  J.  Q.  B.  38. 

49  L.  J.  Ex.  437;   Dressier,  Ex  ■parte,  (e)  46  &  47  Vict.  c.  52,  s.  55  (3);  see 

9  Oh.  D.  252 ;  48  L.  J.  Bank.  20 ;  Titter-  Clarke,  In  re,  17  Ch.  D.  759 ;  50  L.  J. 

ton  V.  Cooper,  9  Q.  B.  D.  473 ;  51  L.  J.  Oh.  789  ;  Bmton,  Ex  'parte,  15  Ch.  D. 

Q.  B.  472.  289 ;  Ladbury,  Ex  parte,  17  Ch.  D.  532 ; 

(!/)  Hopldnsony.  Lovering,  11  Q.  B.  D.  50  L.  J.  Ch.  838 ;  Isherwood,  Ex  parte, 

92 ;  52  L.  J.  Q.  B.  391.  22  Oh.  D.  384 ;  52  L.  J,  Ch.  370 ;  Arnal, 

(ti)  Hart  DyJce,  Ex  parte,  22  Oh.  D.  Ex  parte,  24  Ch.  D.  26;  53  L.  J.  Cli. 

410;    52  L.  J.  Oh.  570;   Paterson,  Ex  134;  Good,  Ex  parte,  13  Q.  B.  D.  731; 

parte,  11  Oh.  D.  908.  54  L.  J.  Q.  B.  96 ;  Page  Brothers,  In  re, 

(a)  HartD!/lce,Exparte,supra;  Olegg,  14  Q.  B.  D.  401. 

Ex  parte,  19  Oh.  D.  7;  euh.uom.  Oreg'g,  (/)  As  to  when  a  lessor  is  a  person 

Ex  parte,  51  L.  J.  Oh.  367 ;  Allen,  Ex  interested,  see  Baker,  In  re  (1901),  2 

paHe,  20  Ch.  D.  341 ;  51  L.  J.  Oh.  724;  K.  B.  628  ;  70  L.  J.  K.B.  856;  Morgan, 

Lybbe  v.  Eart,  29  Oh.  D.  8 ;  54  L.  J.  In  re,  22  Q.  B.  D.  592 ;  58  L.  J.  Q.  B.   . 

Ch.  860.  295 ;  and  cases  cited  in  note  (g). 
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purpose  (g) ;  and  by  sect,  13  of  the  Act  of  1890  Qi),  the  court 
may,  if  it  thinks  fit,  modify  the  terms  of  the  vesting  order  so  as 
to  make  the  person  in  whose  favour  it  may  be  made  subject  only 
to  the  same  liabilities  and  obligations  as  if  the  lease  had  been 
assigned  to  him  at  the  date  when  the  bankruptcy  petition  was 
filed,  and  (if  the  case  so  requires)  as  if  tbe  lease  had  comprised 
only  the  property  comprised  in  the  vesting  order.  The  court 
exercises  a  judicial  discretion,  and  does  not  merely  act  ministerially 
in  dealing  with  applications  for  vesting  orders  (i). 

Any  person  injured  by  disclaimer  is  a  creditor  to  the  extent 
of  the  injury,  and  may  prove  for  it  under  the  bankruptcy  (k). 

The  right  of  disclaimer  is  not  limited  to  property  under  sect. 
44  of  the  Act  of  1883,  but  extends  to  any  "property"  within 
sect.  168,  from  whicb  no  benefit  can  accrue  to  the  bankrupt's 
estate  (I). 

By  the  Bankruptcy  Kules,  1890,  r.  69,  which  is  now  substituted 
for  the  Bankruptcy  Eules,  1886,  r.  320  (m),  "A  lease  may  be 
disclaimed  without  the  leave  of  the  court,  in  any  of  the  following 
cases,  viz. : — 

"  (i.)  Where  the  bankrupt  has  not  sub-let  the  demised  premises 
or  any  part  thereof,  or  created  a  mortgage  or  charge  upon  the 
lease ;  and  (a)  the  rent  reserved  and  real  value  of  the  property 
leased,  as  ascertained  by  the  property  tax  assessment,  are  less 
than  20Z.  per  annum ;  or  (b)  the  estate  is  administered  under  the 
provisions  of  sect.  121  of  the  Act  of  1883;  or  (c)  tire  trustee 
serves  the  lessor  with  notice  of  his  intention  to  disclaim,  and 
the  lessor  does  not  within  seven  days  after  the  receipt  of  such 
notice  give  notice  to  the  trustee  requiring  the  matter  to  be 
brought  before  the  court. 

"  (ii.)  Where  the  bankrupt  has  sub-let  the  demised  premises 
or  created  a  mortgage  or  charge  upon  the  lease,  and  the  trustee 
serves  the  lessor  and  the  sub-lessee  or  the  mortgagees  with  notice 
of  his  intention  to  disclaim,  and  neither  the  lessor  nor  the  sub- 
lessee or  the  mortgagees  or  any  of  them,  within  fourteen  days 


(g)  46  &  47  Vict.  o.  52,  s.  55(6).     See  Llynvi  Coal  Co.,  Ex  parte,  L.  E.  7  Oh. 

Code,  In  re,  20  Q.  B.  D.  343 ;  57  L.  J.  28  ;  41  L.  J.  Bank.  5 ;  Blake,  Ex  parte,  11 

Q.  B.  169 ;  Finley,  In  re,  21  Q.  B.  D.  Oh.  D.  572 ;  Corbett,  Ex  parte,  14  Oh.  D. 

475;  57  L.J.  Q.  B.  626;  Smith,  In  re,  122;  idl,.  J.BaTik.7ii  Walton,Exparte, 

25  Q.  B.  D.  536 ;  59  L.  J.  Q.  B.  554.  17  Oh.  T>.  746 ;  50  L.  J.  Oh.  657 ;  Booley, 

(70  53  &  54  Vict.  c.  71,  s.  13.    As  to  i»  re  (1899),  2  Q.  B.  579 ;  68  L.  J.  Q.  B. 

the  terms  upon  which  a  mortgagee  or  993. 

lessee  can  obtain  a  vesting  order,  seo  (I)  Maughan,  In  re,  14  Q.  B.  D.  956 ; 

Walker,  In  re,  64  L.  J.  Q.  B.  783.         "  54  L.  J.  Q.  B.  128.     The  provisions  as 

(i)  Lea  v.  Thurshy  (1904),  2  Oh.  57;  to  disclaimer  are  binding  on  the  Orown. 

73  L.  J.  Oh.  518.     As  to  the  discre-  Thomas,  In  re,  21  Q.  B.  D.  380;  sub. 

tionary  power  of  the  court,  see  Carter,  nam.  Trotter,  In  re,  57  L.  J.  Q.  B.  574. 

In  re  (1905),   1  K.  B.  735;   74  L.  J.  (m)  Annulled  by  Bankruptcy  Eules, 

K.  B.  442.  1890,  r.  75  (1). 

QO  46  &  47  Vict.  c.  52,  g.  55  (7). 
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after  the  receipt  of  such  notice,  require  or  requires  the  matter  to 
be  brought  before  the  court." 

Except  as  provided  by  rule  69,  the  disclaimer  of  a  lease 
without  the  leave  of  the  court  is  void  (n).  A  trustee  disclaimiug 
a  leasehold  interest  must  forthwith  file  the  disclaimer  with*  the 
proceedings  in  the  court,  and  until  the  disclaimer  is  so  filed,  it  is 
inoperative  (o).  A  disclaimer  made  without  leave  of  the  court 
is  not  void  or  otherwise  affected  merely  because  the  notice 
required  by  the  rule  has  not  been  given  to  some  person  who 
claims  to  be  interested  in  the  demised  property  (p). 

The  court  has  no  jurisdiction,  where  no  leave  to  disclaim  a 
lease  is  required,  to  impose  terms,  and  therefore  cannot  give  any 
compensation  to  the  landlord  out  of  the  bankrupt's  estate  for  the 
use  and  occupation  by  the  trustee  of  the  leasehold  premises  for 
the  purposes  of  the  bankruptcy,  even  though  a  benefit  has  resulted 
to  the  estate  (g). 

The  trustee  does  not  upon  disclaiming  become  personally  liable 
to  the  lessor,  either  upon  an  implied  contract  of  tenancy,  or  as  a 
trespasser,  in  respect  of  the  period  between  the  time  when  his 
actual  occupation  ceases,  and  the  date  when  the  disclaimer  is 
executed  (r).  But  he  is  not  relieved  by  disclaiming  from  liability 
for  any  wrongful  acts  committed  before  he  disclaimed  (s).  The 
trustee  cannot  disclaim  a  bankrupt  vendor's  contract  for  the  sale 
of  a  lease  without  disclaiming  the  lease,  and  specific  performance 
of  such  contract  will  be  ordered  against  him  notwithstanding  an 
attempted  disclaimer  (t). 

The  effect  of  sect.  55  (3),  giving  the  court  power  to  impose 
terms  before  allowing  a  disclaimer  and  making  such  orders  as  to 
fixtures  (u),  tenants'  improvements,  and  other  matters  arising  out 
of  the  tenancy  as  the  court  thinks  just,  is  to  do  away  with  any 
hardship  which  the  old  law  may  have  caused.  Where  the  trustee 
applies  for  leave  to  disclaim  the  landlord  will  be  required  either 
to  take  over  the  fixtures  at  a  valuation,  or  the  trustee  will  be 
allowed  a  reasonable  time  before  disclaiming  in  which  to  sever 
and  remove  them  (x). 

Transfer  by  hankruptcy — Relation  hack  of  trustee's  title. — The 
bankruptcy  of  a  debtor,  whether  it  takes  places  upon  the  debtor's 

(«)  Bankruptcy  Eules,  1890,  r.  69  (3).  (t)  Peareev.  Bastable's  TrmteeQSOl), 

(o)  16.,  r.  69  (4).     Clause  (5)  makes  2  Oh.  122;  70  L.  J.  Ch.  446;  Baetdble, 

provision  for  costs,  as  to  which  also  see  In  re  (1901),  2  K.  B.  518  ;  70  L.  J.  K.  B. 

Proctor,  In  re  (1891),  2  Q.  B.  433.  784. 

(p)  Ih.,  r.  69  (6).  («)  As  to  old  law  relating  to  fixtures, 

(g)  Sandwell,  In  re,  14  Q.  B.  D.  960  ;  see  ante,  p.  271,  notes  («),  (o),  and  (p). 

54  L.  J.  Q.  B.  323.  See  also  the  Agricultural  Holdings  Acts 

(r)  Lowrey  v.  Barker,  5  Ex.  D.  170;  (46  &  47  Vict.  o.  01,  s.  44,  and  63  &  64 

49  L.  J.  Ex,  433.  Viet. '  c.   50,  s.    4),.  as    to    removal    of 

(s)  Schofield  v.  Hincla,  58  L.  J.  Q.  B.  tenant's  fixtures. 

147.  (a;)  Moser,  In  re,  13  Q.  B.  D.  738. 
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own  petition  or  upon  that  of  a  creditor  or  creditors,  is  deemed  to 
have  relation  back  to,  and  to  commence  at>  the  time  of  the  act 
of  bankruptcy  being  committed  on  which '  a  receiving  order  is 
made ;  or  if  the  bankrupt  has  committed  more  than  one  act  of 
bankruptcy,  to  have  relation  back  to  the  first  of  the  acts  of 
bankruptcy  proved  to  have  been  committed  within  three  months 
next  preceding  the  presentation  of  the  petition ;  but  no  petition, 
receiving  order,  or  adjudication  is  rendered  invalid  by  any  act  of 
bankruptcy  anterior  to  the  debt  of  the  petitioning  creditor  {y). 

A  person  having  notice  of  any  act  of  bankruptcy  available  (a) 
against  the  debtor  shall  not  prove  under  the  order  for  any  debt 
or  liability  contracted  by  the  debtor  subsequently  to  the  date  of 
his  so  having  notice  (6).  With  some  exceptions  (c)  all  debts  and 
liabilities,  present  or  future,  certain  or  contingent,  to  which  the 
debtor  is  subject  at  the  date  of  the  receiving  order,  or  to  which 
he  may  become  subject  before  his  discharge  by  reason  of  any 
obligation  incurred  before  the  date  of  the  receiving  order,  shall 
be  deemed  to  be  debts  provable  in  bankruptcy  {d). 

Transfer  hy  bankruptcy — Protection  of  bona  fide  transactions 
without  notice. — By  sect.  49,  "  Subject  to  the  foregoing  provisions 
of  this  Act  with  respect  to  the  effect  of  bankruptcy  on  an  execu- 
tion or  attachment,  and  with  respect  to  the  avoidance  of  certain 
settlements  and  preferences  (e),  nothing  in  this  Act  shall  invalidate, 
in  the  case  of  a  bankruptcy — 

"  (a)  Any  payment  by  thei  bankrupt  to  any  of  his  creditors  ; 

"  (b)  Any  payment  or  delivery  to  the  bankrupt ; 

"  (c)  Any  conveyance   or  assignment  by  the   bankrupt  for 
valuable  consideration ; 

"  (d)  Any  contract,  dealing,  or  transaction  (/),  by  or  with  the 
bankrupt  for  valuable  consideration ; 
"  Provided  that  both  the  following  conditions  are  complied  with, 
namely, — 

"  (1.)  The  payment,  delivery,conveyance,  assignment,  contract, 

(y)  46  &  47  Vict.  o.  52,  s.  43.     As  to  (sect.  37  (1)),  and  cases  within  sect.  37 

relation  back  in  case  of  receiving  order  (2),  supra. 

against  judgment  debtor,  see  53  &  54  (d)  46  &  47  Vict.  c.  52,  s.  37  (3). 

Vict.  c.  71,  s.  20.  "  Debt   provable    in    bankruptcy  "    or 

(a)  Available  act  of  bankruptcy  means  "  provable  debt "  includes  any  debt  or 

any  act  of  bankruptcy  available  for  a  liability  by  this  Act  made  provable  in 

bankruptcy  petition  at  tbe  date  of  the  bankruptcy.    (Sect.  168.) 

presentation  of  the  petition  on  which  (e)  See  post,  p.  293. 

the  receiving  order  is  made.    46  &  47  (/)    As  to    the    meaning   of   these 

Vict.  0.  52,  s.  168.    The  act  of  bank-  words,  see  Krehl  v.  Great  Central  Gas 

ruptcy  on  which  a  petition  is  grounded  Co.,  L.  B.  5  Ex.  289 ;  39  L.  J.  Ex.  197 ; 

must  have  occurred  within  three  months  Fillers,  Ex  parte,  17  Oh.  D.  653;   50 

before  the  presentation  of  the  petition,  L.  J.  Oh.  691 ;  O'Shea's  Settlement,  In 

ib  ,  s.  6  (1)  (c).  re  (1895),  1  Oh.  325 ;  64  L.  J.  Oh.  263  ; 

(&)  46  &  47  Vict.  c.  52,  s.  37(2).  Wild  v.  Southwoffd  {1837),  1  Q.  B.  317 ; 

(c)  I.e.,  save  unliquidated  damages  .66  L.  J.,  Q.  B.  166.    See  46  &  47  Vict. 

arising  otherwise  than  by  reaSon  of  a  c.  52,  s,  45  (1). 


contract,  promise,  or  breach  of    trust 
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dealing,  or  transaction,  as  the  case  may  be,  takes  place 
before  the  date  of  the  receiving  order ;  and 
"  (2,)  The  person  (other  than  the  debtor)  to,  by,  or  with  whom 
the  payment,  delivery,  conveyance,  assignment,  con- 
tract, dealing,  or  transaction  was  made,  executed  or 
entered  into,  has  not  at  the  time  of  the   payment, 
delivery,  conveyance,  assignment,  contract,  dealing  or 
transaction,  notice  {g)  of  any  available  act  of  bank- 
ruptcy Qi)  committed  by  the  bankrupt  before  that 
time  "  {i). 
A  transaction,  although  itself  the  act  of  bankruptcy  upon  which 
an  adjudication  has  been  made,  may  be  protected  under  sect,  49 ; 
as,  for  instance,  where  it  d'oes  not  appear  that  the  purchasers  of 
the  property  were  creditors  of  the  debtor,  nor  that  they  knew 
that  they  were  taking  all  his  property,  or  were  aware  of  anything 
that  rendered  the  transaction  fraudulent  (/c). 

Where  a  guarantee  society,  in  pursuance  of  an  agreement 
between  them  and  the  bankrupt,  entered  into  his  house  and  seized 
his  goods,  without  any  knowledge  of  his  having  committed  an 
act  of  bankruptcy,  it  was  held  that  this  was  a  "  transaction " 
protected  by  sect.  133  of  the  repealed  Act  of  1849  (I),  and  that 
the  assignees  could  not  maintain  an  action  against  the  guarantee 
company  for  the  entrance  and  seizure  {m).  So,  where  a  building 
club,  without  any  notice  of  an  act  of  bankruptcy,  and  in  pursuance 
of  a  stipulation  with  the  contractor  employed  to  build  some 
houses  for  them,  on  his  failing  to  proceed  with  the  works,  took 
possession  of  the  materials,  implements,  and  plant  he  had  brought 
on  the  ground,  it  was  held  that  this  was  a  protected  transaction  (n). 
If  a  man  buys  goods  of  a  bankrupt,  and  pays  over  the  price  to 
the  latter  with  knowledge  of  the  act  of  bankruptcy,  he  will  have 
no  title  to  the  goods  as  against  the  trustee ;  but,  if  he  had  no 
notice  of  the  act  of  bankruptcy  at  the  time  he  paid  the  money, 
the  transaction  will  be  a  protected  transaction.  A  trustee  in 
bankruptcy  does  not,  by  sending  in  a  bill  of  parcels  or  invoice 
of  goods  purchased,  necessarily  ratify  a  dealing  between  the 

(g)  As  to  "notice"  of  available  act  (1902),  2  K.   B.  58;    71   L.  J.  K.  B. 

of  bankruptcy,  see  Eirth,  In  re  (1899),  710. 

1  Q.  B.  612 ;  68  L.  J.  Q.  B.  287 ;  Sldbo-  (0  12  &  13  Vict.  o.  106,  s.  133.    As  to 

dinslii,  In  re  (1903),  2  K.  B.  517 ;  72  the  difference  between  the  language  of 

L.  J.  K.  B.  883 ;   Powell  v.  Marshall,  thia  section  and  of  sect.  49  of  the  Act 

ParJcea  &  Co.  (1899),  1  Q.  B.  710;  68  of  1883,  see  Shears  v.  Goddard,  supra , 

Xj.  J.  Q.  B.  477.  commenting  on  Smith  v.  Cannan,  2  E.  iSfc 

(ft)  See  supra,  as  to  these  words,  and  B.  35 ;  22  L.  J.  Q.  B.  290. 

see  Hood  v.  Newhy,  21  Ch.  D.  605 ;  52  (m)  Krehl  v.  Great  Central  Gas  Co., 

L.  J.  Ch.  204.  ante,  p.  275.    As  (o  the  sufficiency  of  a 

(i)  See  further  as  to  sect.  iO,  post,  seizuie  in  bvlbIi  a  ca.se,  see  Brewin  v.  Short, 

P-  ■'554.  5  B.  &  B.  227 ;  24  L.  J.  Q.  B.  297. 

(70  SJiears  v.  Goddard  (1896),  1  Q.  B.  («)  Waugh,  In  re,  4  Ch.  D.  524  ;  46 

406;  65  L.  J.  Q.  B.  344;  Jtikes,  In  re  L.  J.  Bk.  26. 
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bankrupt  and  a  third  person  as  a  sale.  It  may  amount  only  to 
a  qualified  offer  on  his  part  to  adopt  the  transaction  as  a  sale, 
provided  the  defendant  will  pay  for  the  goods,  so  as  to  leave  it 
open  to  him  to  repudiate  the  sale  altogether  and  to  maintain  an 
action  for  the  conversion  of  the  property,  if  the  defendant  will 
not  pay  the  money  demanded  (o).  But,  if  the  trustee  unreservedly 
adopts  the  transaction  as  a  valid  contract  of  sale,  he  cannot  after- 
wards treat  a  refusal  to  re-deliver  the  goods  as  a  conversion  (p). 

Transfer  by  hanJcruptoy — After-acquired  property. — All  pro- 
perty acquired  by  or  devolving  on  a  bankrupt  before  his  dis- 
charge is  divisible  amongst  his  creditors  (q),  and  consequently 
passes  to  the  trustee,  excepting  only  what  is  necessary  for  the 
support  of  himself,  his  wife  and  family  (r).  But  damages  in  an 
action  for  a  personal  tort  (s)  recovered  by  an  undischarged  bank- 
rupt do  not  pass  to  his  trustee,  where  the  proceeds  are  applied  to 
the  maintenance  of  himself  and  family;  but  if  the  bankrupt 
accumulates  the  money  and  invests  it,  the  trustee  may  be  entitled 
to  the  fund  (t).  Until  the  trustee  intervenes,  all  transactions 
by  an  undischarged  bankrupt,  after  his  bankruptcy  with  any 
person  dealing  with  him  hond  fide  and  for  value  in  respect  of 
after-acquired  property,  whether  with  or  without  knowledge  of 
the  bankruptcy,  are  valid  against  the  trustee  (m).  Thus  money 
received  by  an  undischarged  bankrupt  and  paid  away  for  value 
cannot  be  followed  by  the  trustee,  though  the  person  to  whom 
the  money  was  paid  had  notice  of  the  bankruptcy  (x).  This 
doctrine  would  appear  to  be  confined  to  property  acquired  after  a 
receiving  order  has  been  made  (y) ;  it  is  applicable  to  lease- 
holds (z),  but  not  to  real  estate  (a). 

(o)  Valpy  T.  Sanders,  5  C.  B.  886 ;  17  K.  B.  449 ;  70  L.  J.  K.  B.  736 ;  Beckham 

L.  J.  C.  P.  249.     See  also  Addison  on  v.  Drakd,  2  H.  L.  Cas.  579;    Clarh  V. 

Contracts  (od.  10),  250.  Calcert,  8  Taunt.  742 ;  Brewer  v.  Dew, 

(jp)  Edwards  v.  Mooper,  11  M.  &  W.  11   M.  &  W.  625;   12  L.  J.  Ex.  448; 

363 ;  12  L.  J,  Ex.  304.  Rogers    v.   Spence,  12    01.   &   F.  700 ; 

iq)  46  &  47  Vict.  0.  52,  s.   44  (i.).  Hodgson  v.  Sidney,  L.  K.  1  Ex.  313 ;  35 

Formerly  it  was  otherwise:  see  Fettit's  L.  J.  Ex.  182;   Morgan  v.   Steble,  41 

Estate,  In  re,  1  Oh.  D.  478;  45  L.  J.  L.  J.  Q.  B.  260;  L.  K.  7  Q.  B.  611; 

Bk.  63  ;  Green  v.  Smith,  24  Ch.  D.  672  ;  ante,  p.  93. 

52  L.  J.  Ch.  411;  Bailey  v.  Thurston  (t)  Vine,  Ex  parte,  8  Ch.  D.  364;  47 

(1903),  1  K.  B.  137;  72  L.  J.  K.  B.  36.  L.J.Bk.  116.  See  also  per  Stirling,  L. J., 

(r)  Roberts,  In  re  (1900),  1  Q.  B.  122 ;  Rose  v.  Buclcett,  supra. 

69  L.  J.  Q.  B.  19,  explaining  Chippen-  (u)  Cohen  v.   Mitchell,  25  Q.  B.  D. 

dall  V.  Tomlinson,  4  Dougl.  318.    As  to  262  ;  59  L.  J.  Q.  B.  409. 

the  right  of  the  trustee  to  the  bank-  (a)  Dewhurst,  Ex  parte,  L.  E.  7  Ch. 

rupt's  personal    earnings  and   to    the  185  ;  41  L.  J.  Bk.  18  ;  Payne,  Ex  parte, 

excess  over  what  is  necessary  for  main-  15  Q.  B.  D.  616 ;  Collins  v.  Stimson,  11 

tenance,  see  also  Shine,  In  re  (1891),  Q.  B.  D.  142 ;  52  Ij.  J.  Q.  B.  440. 

1  Q.  B.  522 ;  61  L.  J.  Q.  B.  253 ;  Rogers,  (y)  Sogers,  In  re  (1894),  1  Q.  B.  425, 

In  re  (1894),  1  Q.  B.  425 ;  63  L.  J.  Q.  B.  432 ;   63  L.  J.  Q.  B.  178 ;  Herbert  v. 

178 ;  Graydon,  In  re  (1896),  1  Q.  B.  417 ;  Sayer,  5  Q.  B.  965 ;  13  L.  J.  Q.  B.  209. 

65  L.  J.  Q.  B.  328 ;   Mercer  v.    Vans  (z)  Clayton's  Contract,  In  re  (1895),  2 

Colina,  67  L.  J.  Q.  B.  424.  Ch.  212 ;  64  L.  J.  Ch.  615. 

(«)  As  to  right  of  action  to  recover  (a)  New  Land  Development  Associa- 

damages  for  personal  tort  remaining  in  tion,  In  re  (1892),  2  Ch.  138 ;  61  L,  J. 

bankrupt,  see  Eose  v.  BucJiett  (1901),  2  Ch.  495. 
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Where  a  bankrupt  trades  without  the  knowledge  of  his  trustee, 
any  property  which  he  may  acquire  by  so  trading  will  pass  to  the 
trustee  for  the  benefit  of  the  creditors  under  the  bankruptcy ; 
but,  if  the  trustee  permits  him  to  trade,  and  knowingly  allows 
him  to  deal  with  new  creditors,  who,  in  ignorance  of  his  circum- 
stances, deal  with  him  upon  the  faith  of  his  ability  to  contract — 
especially  where  he  has  changed  his  trade  or  the  place  of  carrying 
it  on — the  new  creditors  have  a  right  to  be  paid  out  of  the  newly- 
acquired  assets  before  the  creditors  under  the  first  bankruptcy  (b). 
Where  an  undischarged  bankrupt,  who  traded  without  the  know- 
ledge of  the  trustee  and  acquired  considerable  property,  afterwards 
executed  an  assignment  in  favour  of  creditors  which  constituted 
an  act  of  bankruptcy,  and  again  was  adjudicated  bankrupt,  it  was 
held  that  his  after-acquired  property  must  be  administered  as 
assets  of  his  first  bankruptcy  (c). 

Transfer  hy  banJcrujptcy — Annulment  of  adjudication. — By 
sect.  35  (2)  of  the  Bankruptcy  Act,  1883  (d),  where  an  adjudica- 
tion is  annulled  under  that  section,  all  sales  and  dispositions  of 
property  and  payments  duly  made,  and  all  acts  theretofore  done  (e) 
by  the  official  receiver,  trustee  or  other  person  acting  under  their 
authority,  or  by  the  court,  will  be  valid ;  but  the  property  of  the 
debtor  who  was  adjudged  bankrupt  will  vest  in  such  person  as  the 
court  may  appoint,  or  in  default  of  such  appointment,  will  revert 
to  the  bankrupt  for  all  his  estate  or  interest  therein  on  such  terms 
and  subject  to  such  conditions  (if  any)  as  the  court  may  order  (/). 
The  corresponding  section  of  the  Act  of  1869  was  held  to  apply 
to  the  case  of  a  bankruptcy  being  annulled  by  whatever  means, 
and  to  operate,  not  only  on  the  goods  and  chattels  of  the  bank- 
rupt taken  possession  of  by  the  trustee  and  remaining  in  specie, 
but  also  on  cash  taken  possession  of  by  him,  and  paid  into  a 
banking  account,  or  which  formed  the  proceeds  of  the  sale  of 
goods  by  the  trustee  (g). 

Power  is  given  to  creditors,  by  sect.  239  of  the  Act  of  1883  (h), 
to  accept  a  composition  or  scheme  of  arrangement  (i),  after  an 

(h)  Troughion  v.   Gitley,  Amb.  629 ;  who  has  been  restrained  from  selling 

Engelback  v.  Nixon,  L.  E.  10  0.  P.  615 ;  under  the  bankruptcy,  see  Crew  v.  Terry, 

44  L.  J.  C.  P.  396.     See  also,  Dysart,  In  2  0.  P.  D.  403;  46  L.  J.  0.  P.  787 ; 

re,  9  Ch.  D.  312;  47  L.  J.  Bk.  74.  Chidley,  In  re,  1  Oh.  D.  177;  45  L.  J. 

(o)  Clark,  In  re  (1894),  2  Q.  B.  393;  Bk.  49.    Anoticeof  the  order  annulling 

63  Ij.  J.  Q.  B.  806.  the    adjudication    must    be    forthwith 

(d)  46  &  47  Vict.  n.  52,  s.  35  (2).  An  gazetted,  and  published  in  a  local  paper, 
annulment  does  not  follow  as  a  matter  46  &  47  Vict.  c.  52,  s.  35  (3). 

of  course  after  payment  of  debts  in  full.  (3)  Bailey  v.  Johnson,  L.  E.  7  Ex. 

See  Taylor,  In  re  (1901),  K.  B.  744 ;  70  263 ;  41  L.  J.  Ex.  211. 

L.  J.  K.  B.  531.  (h)  46  &  47  Vict.  c.  52,  s.  239  (1),  (2). 

(e)  Including  the  rejection  of  a  proof  :  («')  See  also  53  &  54  Vict.  c.  71,  s.  3. 
in  bankruptcy.  Brandon  v.  McHenry  As  to  an  order  of  approval  of  scheme 
(1891),  1  Q.  B.  538 ;  60  L.  J.  Q.  B.  448.  under  this  section  amounting  to  an  order 

(/)  As  to  the  effect  of  this  section  of  discharge,  see  Croom,  In  re  (1891), 
upon  the  right  of  an  execution  creditor      1  Ch.  695 ;   60  L.  J.  Ch.  373.  .  As  to 
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adjudication,  and  the  court,  if  it  approves,  may  annul  the  bank- 
ruptcy upon  such  terms  as  it  may  declare.  If  a  receiving  order 
made  against  a  trustee  in  bankruptcy  is  subsequently  rescinded 
on  the  ground  that  it  ought  never  to  have  been  made,  the  trustee 
is  thereupon  restored  to  his  original  office,  subject  to  any  rights 
which  may  have  arisen  in  the  interval  (k).  If  the  trustee  is 
barred  by  the  Statute  of  Limitations  in  respect  of  a  claim,  the 
bankrupt  will  continue  to  be  barred  after  the  bankruptcy  is 
annulled  (I). 

The  terms  and  conditions  upon  which  a  bankrupt  may  be 
granted  or  refused  an  order  of  discharge  are  regulated  generally 
by  sect.  8  of  the  Bankruptcy  Act,  1890.  The  effect  of  an  order 
of  discharge,  so  far  as  it  operates  as  a  release  of  the  bankrupt 
from  debts  provable  in  bankruptcy,  is  dealt  with  by  sect.  30  of 
the  Bankruptcy  Act,  1883  (m),  but  sect.  10  of  the  Bankruptcy 
Act,  1890  (n),  further  provides  that  an  order  of  discharge  shall 
not  release  the  bankrupt  from  any  liability  under  a  judgment 
against  him  in  an  action  for  seduction,  or  under  an  affiliation 
order,  or  under  a  judgment  against  him  as  a  co-respondent  in  a 
matrimonial  cause,  except  to  such  an  extent  and  under  such 
conditions  as  the  court  expressly  orders  in  respect  of  such  liability. 
An  order  of  discharge  is  conclusive  evidence  of  the  bankruptcy, 
and  of  the  validity  of  the  proceedings  therein  (o). 

Voidable  transfers, — Transfers  are  not  infrequently  voidable  as 
■  against  one  or  more  classes  of  persons.  Thus,  every  transfer  which 
constitutes  an  act  of  bankruptcy,  or  amounts  to  a  fraudulent  pre- 
ference, is  voidable  as  against  the  trustee  in  bankruptcy ;  a  frau- 
dulent transfer  is  voidable  as  against  a  creditor  who  is  delayed  by 
it ;  and  a  transfer  without  consideration  was  before  1893  {p)  void- 
able as  against  a  subsequent  purchaser  for  valuable  consideration. 
These  transfers  are,  however,  as  a  general  rule,  good  as  between  the 
parties  to  them,  and  so  far  as  regards  all  other  persons,  except  those 
who  are  entitled  to  avoid  them.  Thus,  if  a  transfer  of  property 
has  been  actually  effected  either  by  deed  of  transfer  or  by  actual 
delivery,  it  is  not  competent  to  either  of  the  parties  to  the  transfer  to 
set  up  or  show  that  it  was  done  for  the  purpose  of  effecting  a  fraud 
on  third  persons.  Acts  done  may  be  valid  as  between  the  parties, 
though  void  as  to  others.  Thus  an  assignment  made  for  the  pur- 
pose of  defeating  one  of  several  creditors  is  a  good  deed  as 
between  the  parties  but  void  as  against  creditors ;  but,  if  there 

matters  to  be  considered  by  the  conit  (V)  Marhwiek  v.  Eardinglmm,  15  Ch. 

on  the  question  whether  approval  shall      D.  339. 

be  given,  see  Boer,  Ex  parte  (1903),  1  (m)  46  &  47  Vict.  c.  52,  s.  80. 

K"  B   628 ;  72  L.  J.  K.  B.  366 ;  Oyll,  («)  53  &  54  Vict.  c.  71,  s.  10. 

In  re,  58  L.  J.  Q.  B.  7.  (o)  46  &  47  Vict.  c.  52,  s.  30  (3). 

Qt)  Newman,  In  re  (1899),  2  Q.  B.  (p)  Seeposi,?.  285. 
587 ;  68  L.  J.  Q.  B.  961. 
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has  been  no  actual  transfer  of  the  property,  but  only  a  deposit  of 
chattels  in  the  hands  of  a  bailee,  for  the  purpose  of  defeating  a 
creditor,  the  depositary  cannot  set  up  the  fraudulent  character 
of  the  deposit  in  order  to  deprive  the  plaintiff  of  goods  which 
are  his  property,  and  to  whic'h  the  depositary  has  no  semblance 
of  title  (p).  But,  if  goods  are  delivered  or  money  is  paid  for 
an  illegal  purpose,  as,  for  instance,  to  defraud  creditors,  the 
person  who  has  so  delivered  the  goods  or  paid  the  money  may 
recover  them  back  before  the  illegal  purpose  is  carried  out  (q). 
A  voluntary  conveyance  becomes  void  as  against  creditors 
only  when  they  treat  it  as  void  by  asserting  their  claim  to  the 
property  (r). 

Voidable  transfers — Fraudulent  transfers, — By  13  Eliz.  c.  5  (s), 
a  statute  for  the  avoiding  of  feigned  and  fraudulent  grants  and 
alienations,  devised  to  delay  or  defraud  creditors  or  others  of  their 
just  and  lawful  actions,  debts,  &c.,  it  is  enacted  (sect.  2),  that  every 
gift,  grant,  &c.,  of  land,  tenements,  &c.,  goods  and  chattels,  or  of 
any  profit  or  charge  out  of  the  same,  shall  be  from  thenceforth 
deemed  and  taken,  as  against  the  person  whose  actions,  debts,  &c., 
are  or  might  be  in  anywise  disturbed,  hindered,  delayed,  or 
defrauded,  to  be  void  and  of  no  effect.  But  nothing  in  the  Act 
is  to  invalidate  (sect.  6)  a  conveyance  made  on  valuable  con- 
sideration and  bond  fide  to  persons  having  no  notice  of  the 
fraud,  &c. 

In  considering  whether  a  conveyance  is  fraudulent  and  void 
within  this  statute,  the  whole  of  the  circumstances  surrounding 
the  execution  of  the  conveyance  must  be  looked  at  to  see  whether 
it  was  in  fact  executed  with  the  intent  to  defeat  and  delay 
creditors  (t).  Thus  one  question  is,  whether  it  was  intended  to 
have  operation  in  favour  of  the  claimant  under  it,  and  to  confer 
upon  him  a  right,  to  be  exercised,  at  his  pleasure,  over  the 
property,  or  whether  it  was  contrived  and  intended  to  be  used 
for  the  protection  of  the  grantor  against  his  creditors  (m).  The 
mere  intention  to  defeat  an  execution  creditor  does  not  in  itself 
constitute  a  fraud  ;  the  question  is,  whether  there  was  a  bond  fide 
intention  on  the  part  of  both  parties  really  to  transfer  the 
property,  or  whether  the  transaction  was  only  colourable,  and  it 
was  secretly  intended    that   the    grantor  should  preserve  his 

(p)  Bowes  V.  Foster,  2  H.  &  N.  779 ;  (<)  Bolland,  In  re  (1902),  2  Ch.  300 ; 

27  L.  J.  Ex.  262  ;  Besseu  v.  Windham,6  71  L.  J.  Oh.  518,  dissenting  from  Pear- 

Q.  B.  166;  14  L.  J.  Q.  B.  7.  son.  In  re,  3  Oh.  U.  807;  Mercer,  M 

(q)  Bowes  v.   Foster,  supra  ;    Taylor  parte,  17  Q.  B.  D.  290 ;  55  L.  J.  Q.  B. 

V.  Bowers,  1  Q.  B.  D.  291 ;  4G  L.  J.  558. 

Q.  B.  39.  («)  Eolfe,  B.,  Eveleigh  v.  Purssord,  2 

(!•)  Shears  v.  Rogers,  2  B.  &  Ad.  362 ;  Mood.  &  Bob.  543  ;  Martin  v.  Podger, 

1  L.  J.  K.  B.  89.  2  W,  Bl.  701 ;  5  Burr.  2631. 

(s)  Made  perpetual  by  29  Eliz.  o.  5. 
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dominioa  over  the  property,  using  the  assignment  as  a  mere 
pretext  to  keep  off  creditors  (x). 

If  the  deed  is  lond  fide,  that  is,  if  it  is  not  a  mere  cloak  for 
retaining  a  benefit  to  the  grantor — it  is  a  good  deed  under  the 
statute  (y).  The  deed  must  be  looked  at  as  a  whole,  and  if  it 
appears  that  it  is  not  really  for  the  benefit  of  creditors,  but  is 
intended  to  enable  the  debtor  to  retain  his  property,  or  part  of 
his  property,  for  his  own  benefit,  it  will  not  the  less  be  within  the 
Statute  of  Elizabeth  because  it  happens  to  be  in  the  form  of  a  deed 
for  the  benefit  of  creditors  (z).  The  test  is,  taking  the  deed  as  a 
whole,  is  it  a  deed  for  the  benefit  of  creditors  or  for  the  benefit  of 
the  debtor  (a)  ?  A  deed  for  the  benefit  of  creditors  is  a  good  deed 
although  a  particular  creditor  is  excluded  from  its  operation  (b). 
A  voluntary  settlement  made  bona  fide  by  a  person  having  ample 
means  outside  the  settlement  for  payment  of  present  debts  is  not 
void  under  the  Statute  of  Elizabeth  because  afterwards  the  effect 
proves  to  be  to  defeat  or  delay  future  creditors  (e). 

An  ante-nuptial  settlement  devised  for  the  purpose  of  defeating 
the  husband's  creditors  will  not  be  supported  when  the  wife  is  a 
party  to  the  fraud  (d).  But  as  a  general  rule  a  marriage  settle- 
ment cannot  be  set  aside  as  a  fraud  on  creditors  of  a  husband 
unless  evidence  is  given  that  the  wife  was  party  to  the  fraud  (e). 
An  assignment  of  choses  in  action,  since  these  became  subject  to 
attachment  under  the  Common  Law  Procedure  Act,  1854  (/), 
may  be  void  under  the  Statute  of  Elizabeth  as  tending  to  defeat, 
hinder,  or  delay  creditors  (g).  Thus  if  one  particular  creditor 
only  is  in  effect,  though  not  necessarily,  defeated,  hindered,  or 
delayed  by  an  assignment  executed  by  a  judgment  creditor,  such 
assignment  may  be  void  under  the  statute  as  tending  to  defeat, 
hinder,  or  delay  creditors  (h). 

(a)  Wood  V.  Dixie,  7  Q.  B.  896 ;  Bale  L.  J.  Ch.  569 ;  Eolland,  In  re  (1902),  2 

V.  Metropolitan  Saloon  Omnibus  Co.,  28  Ch.  3G0 ;  71  L.  J.  Oh.  518. 

L.  J.  Ch.  777 ;  4  Drew,  492.  ((Z)  Sulmer  v.  Hunter,  L.  E.  8  Eq. 

(y)  Alton  V.  Harrison,  L.   E.   4  Ch.  46 ;  38  L.  J.  Ch.  543 ;  Fraser  v.  Thomp- 

622  ;  38  L.  J.  Ch.  669 ;  Soldero  v.  London  son,  4  De  G.  &  J.  659.   As  to  post-nuptial 

and  Westminster  Discount  Co.,  5  Ex.  D.  settlement  in  the  case  of  a  spendthrift 

47;  Morris  v.  Morris  (1895),  A.  C.  625  ;  settlor,  see  Tetley,  In  re,  66  L.  J.  Q.  B. 

64  L.  J.  P.  C.  136.  111. 

(z)  Fer  Williams,  L.J.,  MasJcelyne  v.  (e)  Per  Stirling,   L.J.,  Reis,   In    re 

Smith,  72  L.  J.  K.  B.  237,  240  ;  (1903)  1  (1904),  2  K.  B.  769 ;  73  L.  J.  K.  B.  929, 

K.  B.  671;  ■who,however,refrained  from  citing  Kevan  v.  Crawford,  6  Oh.  D.  29  ; 

saying  that  a  deed  which  purports  to  be  46  L.  J.  Oh.  729 ;  MacBirnie's  Trustees, 

for  the  benefit  of  creditors  generally  Ex  parte,  1  De  G.  M.  &  G.  441 ;  21  L.  J. 

cannot  be  void  within  the  Statute  of  Bk.  15 ;  Hardey  v.  Green,  12  Beav.  182  ; 

Elizabeth.  18  L.  J.  Ch.  480. 

(a)  Maskelyne  v.  Smith,  supra.  (/)  17  &  18  Vict.  c.  125,  s.  60  et  seq. 

(6)  Mashelyne  v.  Smith,  supra,  com-  (repealed  48  &  47  Vict.  c.  49).     See 

menting  on  Spencer  v.  Slater,  4  Q.  B.  D.  E.  S.  C,  1883,  Order  XLV. 

13 ;  48  L.  J.  Q.  B.  204.  (g)  Edmunds  v.  Edmunds  (1904),  P. 

(c)  Lane-Fox,  In  re  (1900),  2  Q.  B.  362 ;  73  L.  J.  P.  97. 

508;  69  L.  J.  Q.  B.  722;  Freeman  v.  (ft)  Edmunds    v.     Edmunds,    supra; 

rope,  L.  E.  5  Oh.  538 ;  39  L.  J.  Ch.  689 ;  Wood  v.  Dixie,  7  Q.  B.  873 ;  Maddever,  In 

Kent  V.  M'ey,  L.  E.  14  Eq.  190;   41  re,  27  Oh.  D.  523,  526 ;  53  L.  J.  Ch.  998. 
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Fraudulent. transfers — Absence  of  valuation  or  appraisement. — 
If  there  has  been  no  proper  valuation  or  appraisement  of  the 
property  prior  to  the  assignment,  this  is  a  circumstance  from 
Avhich  it  may  be  inferred  that  the  transfer  was  not  meant  to  be  a 
real  one  (i). 

Fraudulent  transfers — Inadequacy  of  price. — If  the  purchase+ 
money,  or  consideration  for  the  transfer,  appears  to  be  wholly 
inadequate,  this  is  a  badge  of  fraud  (7c) ;  but  a  sale  at  a  low  price 
is  not  on  that  account  alone  necessarily  fraudulent  (I).  Where 
the  defendant  was  indebted  to  Twyne  in  4001.,  and  to  the  plaintiff 
in  200Z.,  and,  pending  the  plaintiff's  action,  the  defendant  made  a 
general  deed  of  gift  of  all  his  goods  and  chattels  to  Twyne  in 
satisfaction  of  bis  debt,  but,  nevertheless,  continued  in  possession 
of  the  said  goods  and  chattels,  and  dealt  with  them  as  his  own, 
and  the  plaintiff  afterwards  recovered  judgment  against  the 
defendant  and  issued  execution,  and  the  question  was,  whether 
the  gift  was  fraudulent  under  the  statute  of  13  Eliz.  c,  5,  it  was 
resolved  that  it  had  the  signs  and  marks  of  fraud : — 1.  Because 
"  the  gift  was  general,  without  exception  of  his  apparel  or  of  any 
thing  of  necessity ;  for  it  is  commonly  said  quod  dolosus  versatw 
in  generalibus.  2.  The  donor  continued  in  possession  and  used  " 
the  goods  "  as  his  own,  and  by  reason  thereof  traded  and  trafficked 
with  others  and  defrauded  and  deceived  them.  3.  It  was  made 
in  secret;  et  dona  clandestina  sunt  semper  suspiciosa.  4.  It  was 
made  pending  the  writ.  5.  This  was  a  trust  between  the  parties ; 
for  the  donor  possessed  all,  and  used  them  as  his  proper  goods ; 
and  fraud  is  always  apparelled  and  clad  with  a  trust,  and  trust  is 
the  cover  of  fraud.  Secondly,  it  was  resolved  that,  notwith- 
standing there  was  a  true  debt  due  to  Twyne,  and  a  good 
consideration  of  the  gift,  yet  it  was  not  within  the  proviso  of 
the  Act  of  13  Elizabeth,  by  which  it  was  provided  that  the  Act 
shall  not  extend  to  any  estate  or  interest  in  the  lands,  &c.,  goods 
or  chattels  made  on  a  good  consideration  and  bond  fide ;  for, 
although  it  is  on  a  true  and  good  consideration,  yet  it  is  not 
bond  fide ;  for  no  gift  shall  be  deemed  to  be  bond  fide  within  the 
said  proviso  which  is  accompanied  with  any  trust.  As,  if  a  man 
be  indebted  to  five  several  persons  in  the  several  sums  of  201. 
and  hath  goods  of  the  value  of  20Z.,  and  makes  a  gift  of  all  his 
:goods  to  one  of  them  in  satisfaction  of  his  debt,  but  there  is  a 
trust  between  them  that  the  donee  shall  deal  favourably  with 
him  in  regard  of  his  poor  estate,  either  to  permit  the  donor,  or 

(i)  Twym's  case,  .3  Co.  80;  1  Smith's  61  L.  J.  Ch.  154. 

Ij.  C.  (ed.  11 ),  1.      .  (/)  Lee  v.  Bart,  1 1  Exch.  880  ;  25  L.  J. 

(Ji)  Dewey  v.  Bayntun,  6  East,  257,  Ex.  135. 
282;  GoUen  v.  Qillam,  20  Ch.  D.  389; 


SECT.  I.]  EIGHTS  OF   PROPERTY   GENERALLY.  283 

some  other  for  him,  or  for  his  benefit,  to  use  or  have  possession  of 
them,  and  is  contented  that  he  shall  pay  him  his  debt  when  he 
is  able,  this  shall  not  be  called  hond  fide  within  the  said  proviso  ; 
for  the  proviso  saith  on  a  good  consideration  and  bond  fide ;  so  a 
good  consideration  does  not  sufBce,  if  it  be  not  also  bond  fide." 
And,  therefore,  when  any  gift  of  goods  is  made  in  satisfaction  of 
a  debt  by  one  who  is  indebted  to  others,  it  should  be  made  in 
a  public  manner,  and  not  in  private,  for  secrecy  is  a  mark  of 
fraud,  and  the  goods  should  be  appraised  to  their  full  value,  and 
possession  taken  of  them,  for  continuance  of  the  possession  in  the 
donor  is  the  sign  of  trust  (m). 

Fraudulent  transfers — Transfer  of  possession. — The  fact  that 
the  debtor  remains  in  possession  of  the  goods  is  a  strong  mark 
of  fraud,  unless  the  transfer  of  the  property  is  so  notorious  as  to 
rebut  the  presumption  of  fraud  (n)  ;  for,  where  the  transaction  is 
perfectly  notorious,  so  that  the  continuance  of  possession  of  the 
property  does  not  create  any  false  credit  in  the  neighbourhood,  the 
mere  continuance  of  possession  is  not  necessarily  fraudulent  (o). 

Voluntary  transfers — Transfers  void  as  against  creditors. — A 
voluntary  settlement  (p)  is  void  as  against  creditors,  if  the  settlor, 
though  solvent,  made  it  with  a  view  to  a  state  of  things  in  which 
he  might  become  insolvent,  as,  for  instance,  on  the  eve  of  engag- 
ing in  trade  of  a  hazardous  character  (q).  But  in  the  absence 
of  actual  intent  to  defeat,  delay,  or  hinder  creditors,  a  voluntary 
settlement  made  by  a  settlor  in  embarrassed  circumstances,  but 
having  property  not  included  in  the  settlement  ample  for  the 
payment  of  all  debts  owing  at  the  date  of  the  settlement,  may  be 
supported  against  creditors,  although  the  debts  due  at  the  date 
of  such  settlement  may  to  a  considerable  amount  remain  unpaid  (r). 
If  a  voluntary  settlement  is  impeached  by  a  subsequent  creditor, 
whose  debt  was  not  contracted  at  the  date  of  the  settlement,  it 
must  be  shown  that  the  necessary  result  of  the  settlement  was  to 
delay,  hinder,  and  defraud  the  creditors,  in  which  case  it  is  a 
probable  presumption  of  fact  that  the  settlement  was  made  with 
that  intent  (s)  ;  and,  in  the  case  of  a  post-nuptial  settlement, 
although  the  husband  may  not  be  in  debt  at  the  time  he  makes 

(m)  Twyne'scase,3  Co.  SO;  1  Smith's  106;    41   L.  J.  Ch.  529;   Butterworth, 

L.  0.  1  (ed.  11).  In  re,  19  Ch.  D.  588  ;  51  L.  J.  Ch.  521 ; 

(n)  Latimer  v.  Batson,  4  B.  &  0.  652  ;  Spirett  v.  Willows,  34  L.  J.  Ch.  365. 

4  L.  J.  (O.  S.)  K.  B.  25 ;  1  Smith's  Lead.  (r)  Kent  v.  Riley,  L.  E.  14  Eq.  190  ; 

Cas.,  13, 14  (ed.  11).  41  L.  J.  Ch.  569.    See  also  ante,  p.  281, 

(o)  Leonard  v.  Baker,  1  M.  &  S,  251 ;  iiote(c). 

■Kidd  V.  Bawlinson,  2  B.  &  P.  60 ;  Wat-  (s)  Freeman  v.  Pope,  L.  R.  5  Ch.  538 ; 

Mns  V.  Birch,  4  Taunt.  823;  Jezeph  v.  39  L.   J.   Ch.   689;    Ta^jlor  v.  Coenen, 

Ingram,  8  Taunt.  843.  1   Ch.   D.   636 ;    Mercer,  Ej:  parte,   17 

(j))  As  to  fraudulent  settlements  by  Q.  B.  D.  290;   55  L.  J.   Q.  B.   558; 

persons  who  become  bankrupt,  see  post,  Holland,  In  re  (1902),  2  Ch.  360 ;   71 

p.  287.  L.  J.  Ch.  518. 

(2)  Machay  v.  Douglas,  L.  K.  14  Eq. 
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the  settlement,  yet,  if  the  settlement   is  made  long  after  the 
marriage,  and  not  in  pursuance  of  any  agreement  to  make  a  settle- 
ment prior  to  the  marriage,  nor  in  consequence  of  an  accession  to 
the  wife's  fortune,  and  the  husband  becomes  indebted  to  any  con- 
siderable extent  immediately  afterwards,  the  settlement  will  be 
considered  fraudulent  (t).     But  it  will  be  otherwise,  if  the  husband 
received  property  from  the  wife  at  the  time  of  the  marriage,  and 
made  the  post-nuptial  settlement  as  an  equitable  provision  for 
her,  he  being  at  the  time  in  solvent  circumstances  (u) ;  or  if  the 
settlement  is  made  on  or  for  the  wife  or  children  of  property 
which  has  accrued  to  the  settlor  after  marriage  in  right  of  his 
wife  (x) ;  or  if  it  contains  a  provision  for  the  payment  of  the  hus- 
band's debts  out  of  the  settled  property  (y).    A  post-nuptial 
settlement  by  a  husband  of  property  coming  to  him  in  right  of 
bis  wife  is  frima  facie  good  where  there  is  no  proof  of  his  being 
indebted  at  the  time,  and  where  it  is  made  upon  such  considera- 
tion as  to  prevail  against  creditors  (z).     Where  the  husband,  after 
marriage,  conveyed  his  furniture,  stock,  and  movables  to  trustees 
for  the  use  of  his  wife  and  children,  and  remained,  notwithstand- 
ing such  conveyance,  the  apparent  possessor  and  owner  of  the 
property,  the  conveyance  so  made  was  considered  prima  facie  a 
fraud  as  regards  creditors  (a).   But  the  possession  by  the  husband 
and  wife  of  property,  stock-in-trade,  and  furniture,  limited  to  the 
separate  use  of  the  wife  before  marriage,  was  held  not  to  be  a 
badge  of  fraud  so  as  to  render  the  property  liable  to  be  seized  for 
the  kusband's  debts  (6).   A  covenant  by  a  husband  in  a  settlement 
made  in  consideration  of  marriage  to  settle  all  his  after-acquired 
property  except  business  assets  is  not  fraudulent  and  void  as 
against  creditors  under  13  Eliz,  c.  5  (c).    A  marriage  settlement, 
so  far  as  it  is  made  in  favour  of  collaterals,  is  voluntary  {d).    A 
voluntary  settlement  made  in  favour  of  creditors  and  creating  a 
trust  for  the  payment  of  debts  on  the  death  of  the  settlor  is 
irrevocable,  and  entitles  ,  an  unpaid  creditor  to  have  his  debt 

(<)  As  to  post-nuptial  settlements  for  citing   Middleeome  v.  Marlovi,  2  Atk. 

valuable  consideration,  see  Cox,  Exparte,  519. 

1  Oil.  D.  302.    As  to  a  limitation  in  a  (a)  Arundell  v.  Fhipps,  10  Ves.  139. 
post-nuptial  settlement  for  valuable  con-  (h)  Jarman  v.  Woolloton,  3  T.  R.  618 ; 
sideration  of  settlor's  life  interest,  see  Cadogan  v.  Kennett,  Oowp.  436;  Basel- 
Holland,  In   re,  supra;  Mackintosh  v.  intony.  Gill,  3  T.  B.  620,  n. ;  3  Doug. 
Pogose  (1895),  1  Ch.  505;  6i  L.  J.  Ch.  415. 

274 ;    TetUy,  In  re,  66  L.  J.  Q.  B.  Ill ;  (c)  Beis,  In  re  (1904),  2  K.  B.  769 ;  73 

niginbotliam  v.  Eolme,  19  Ves.  88.  L.  J.  K.  B.  929,  overruling  on  this  point,. 

{u)  Lush  v.   Wilkinson,  5  Ves.  384;  Bolland,  Ex  parte ;  Clint,  In  re,  1j.  R.  n 

Batlersheey.  Farrington,!  Swanst.  106;  Eq.   115;   43  L.  J.  Bk.   16.    See' also 

Molloway  v.  MiUard,  1  Mad.  414 ;  Nunn  Hardey  v.  Green,  12  Beav.  182 ;  18  L.J. 

V.  Wilsmore,  8  T.  E.  529.  Oh.  480. 

(x)  45  &  46  Vict.  c.  71,  s.  47  (1).  (d)  Smith  v.  Cherrill,  L.  E.  4  Bq.  390 ; 

(y)  George  v.  Milbanke,  9  Ves.  190,  36  L.  J.  Ch.  738.    As  to  an  rdtimate 

194.  limitation  to   next-of-kin,  see   Paul  v. 

(z)  Per   Williams,  L.  J.,  Holland,  Tn  Paul,  15  Ch.  D.  580 ;  50  L.  J.  Ch.  14. 
re  (1902),  2  Ch.  360;  71  L.  J.  Cli.  518, 
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satisfied  out  of  the  estate  (e).  Where  a  solicitor,  being  in  insolvent 
circumstances,  assigned  the  goodwill  of  his  business  in  considera- 
tion of  a  sum  of  money  paid  down  and  an  annuity,  secured  by 
bond,  to  be  paid  to  his  wife  for  life,  with  remainder  to  himself  for 
life,  it  was  held  that  the  settlement  of  the  annuity  was  void  as 
against  creditors.  The  case,  observed  Wood,  V.-C,  was, "  in  effect, 
a  contract  by  which  the  debtor  is  making  sale  of  his  property  by 
means  of  a  covenant  that  he  will  abstain  from  carrying  on  busi- 
ness, and  taking  a  settlement  of  the  purchase-money  upon  his 
wife  for  life,  for  her  separate  use,  with  the  immediate  remainder 
to  himself  for  life ;  the  whole  object  plainly  being  to  obtain  the 
benefit  of  the  entire  property  for  his  own  use  and  advantage  "  (/). 
A  creditor  under  a  voluntary  post-obit  bond  is  as  much  entitled 
to  the  benefit  of  the  statute  as  any  other  creditor  (g). 

Voluntary  transfers — -Avoidance  by  subsequent  purchasers. — 
Voluntary  conveyances  (h),  gifts,  grants,  charges,  &c.,  made  with 
intent  to  defraud  subsequent  purchasers  (i),  are  void  under  27 
Eliz.  c.  4  (sect.  2)  (k) ;  and  penalties  are  imposed  (sect.  3)  upon  all 
persons  who  are  parties  or  privies  to  such  conveyances,  &c. ;  but  any 
conveyance,  lease,  &c.,  made  upon  good  consideration  and  bona  fide 
is  not  impeached  by  the  Act  (sect.  4).  Copyhold  lands  are  within 
the  provisions  of  the  statute  {I).  This  statute,  which  is  for  the  pro- 
tection of  purchasers,  is  to  a  great  extent  declaratory  only  of  the 
common  law,  which  invalidates  every  voluntary  conveyance  or 
gift  and  voluntary  settlement  of  property  made  without  valuable 
consideration  as  against  a  subsequent  purchaser  for  value  of  the 
same  property,  even  though  he  had  notice  of  a  prior  voluntary 
conveyance  or  settlement  (m) ;  but  its  effect  has  been  altered  by 
the  Voluntary  Conveyances  Act,  1893  {n),  which  provides  (sect.  2), 

(e)  Priestley  v.   Ellis  (1897),    1    Ch.  Corporation   v.  Att.-Gen.,  12  CI.  &  F. 

489;    66    L.    J.    Ch.    240;     Synnot  v.  402. 

Simpson,  5  H.  L.  0.  121 ;    Garrard  v.  (i)  As  to  who  are  "  purchasers  "  under 

Lauderdale  (Lord),  3  Sim.  1 ;  2  Russ.  &  this  Act,  see  Price  v.  Jenkins,  5  Ch.  D. 

M.  451.  619;    46    L.  J.   Oh.    805;   Priiiton   v. 

(/)  Neale  v.  Day,  28  L.  J.  Ch.  45 ;  Lulham,  53  L.  J.  Ch.  928 ;  Marsh,  In  re, 

French  v.  French,  6  De  G.  M.  &  G.  102 ;  24  Oh.  D.  11 ;  53  L.  J.  Ob.  81. 

25  L.  J.  Ch.  612 ;  Cornish  v.  Clark,  L.  R.  (k)  Made  perpetual  bv  39  Eliz.  c.  18, 

14  Eq.  184;  42  L.J.  Ch.  14.  s.  31. 

(g)  Adames  v.   Hallett,  L.  R.   6  Eq.  (I)  Doe  v.  Bottriell,  5  B.  &  Ad.  131 ;  2 

468;  Uonatt,  In  re  (1899),  2  Ch.  831,  L.  J.  K.  B.  158. 

834 ;  68  L.  J.  Ch.  390.    As  to  convey-  (m)  Doe  v.   Manning,    9    East,    59 ; 

ance  of  property  in  trust  to  pay  debts  Chapman   v.  Emery,   Cowp.   278,  280 ; 

with  remainder  to  wife  and  children,  see  Clarke  v.   Wright,  6  H.   &  N.  849  ;  30 

Thompson  v.  Webster,  4  Drew.  632 ;  28  L.   J.    Ex.    113.     See  also  Dolphin   v. 

L.  J.  Ch.  700  ;  Godfrey  v.  Poole,  13  App.  Aylward,  L.  R.  4  H.  L.  486 ;  Cracknell 

Cas.  497 ;  57  L.  J.  P.  C.  78.  v.  Janson,  11  Ch.  D.  1 ;  48  L.  J.  Cli.  168  ; 

(7i)  A  voluntary  conveyance  of  free-  Shurmur  v.  SedgwioJt,  24  Ch.  D.  597  ;  53 

holds  for  charitable  purposes  is  not  in-  L.  J.  Ch.  87 ;   Cameron,  In  re,  37  Ch. 

validated  under  this  statute  by  a  subse-  J).  32 ;  57  L.  J.  Ch.  69 ;  De  Mestre  v. 

queut  conveyance  to  a   purchaser  for  West  (1891),  A.  C.  264 ;  60  L.  J.  P.  C.  66  ; 

value :  Bamsay  v.  Gilchrist  (1892),  A.  Godfrey  v.  Poole,  supra. 

0.  412;  61  L.  J.  P.  C.  72;  Neiocastle  (m)  56  &  57  Vict.  c.  21,  ss.  2,  3. 
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that,  subject  as  thereinafter  mentioned,  no  voluntary  conveyance  (o) 
of  any  lands,  tenements,  or  hereditaments,  whether  made  before  or 
after  the  passing  of  the  Act,  if  in  fact  made  hona  fide  and  without 
any  fraudulent  intent,  is  thereafter  to  be  deemed  fraudulent  or 
covinous  within  the  meaning  of  27  Eliz.  c.  4  by  reason  of  any 
subsequent  purchase  for  value,  or  to  be  defeated  under  any  of  the 
provisions  of  the  Act  of  Elizabeth  by  a  conveyance  made  upon  any 
such  purchase,  any  rule  of  law  notwithstanding.  The  Act  of  1893 
is  not  to  apply  in  any  case  in  which  the  author  of  a  voluntary 
conveyance  of  any  lands,  &c.,  has  subsequently,  but  before  the 
passing  of  the  Act,  disposed  of  or  dealt  with  the  same  lands,  &c., 
to  or  in  favour  of  a  purchaser  for  value  (sect,  3).  Under  the  Act 
of  Elizabeth  all  voluntary  settlements  were  deemed  prima  faeie  to 
be  fraudulent,  but  to  be  void  against  a  subsequent  purchaser  they 
had  to  be  fraudulent  and  covinous  (p).  Prior  to  the  Act  of  1893, 
if  either  the  husband  or  wife,  after  marriage,  made  a  conveyance 
of  lands  to  the  use  of  themselves  or  their  children,  such  convey- 
ance was  absolutely  void  against  a  subsequent  purchaser  for  value, 
although  he  bought  with  notice  of  the  settlement  (q),  unless  it 
was  made  pursuant  to  an  agreement  in  writing  entered  into  prior 
to  the  marriage  (r) ;  but,  if  husband  and  wife,  each  of  them  having 
interests,  no  matter  how  much,  or  of  what  degree,  or  of  what 
quality,  came  to  an  agreement  whicli  was  afterwards  embodied  in 
a  settlement,  that  was  a  bargain  between  husband  and  wife,  which 
was  not  a  transaction  without  valuable  consideration  (s).  A  deed 
cannot  be  set  aside  merely  because  it  is  a  voluntary  conveyance. 
It  has  also  been  held  that  one  voluntary  conveyance  cannot  defeat 
another,  so  that,  if  there  are  two  voluntary  conveyances  or  gifts  of 
land  by  deed,  the  first  voluntary  conveyance  is  not  annulled  by 
the  second,  and  a  purchaser  from  the  second  voluntary  grantee  or 
donee  cannot  avoid  the  estate  created  by  the  first  gift  (i).  It  has 
been  held  that  a  husband  who  acquired  an  estate  by  marriage,  or 
under  a  post-nuptial  settlement  not  made  in  pursuance  of  articles 
entered  into  before  marriage,  was  not  a  purchaser  within  the 
meaning  of  the  Statute  of  Elizabeth,  and  was  not  entitled  to  avoid 
a  previous  voluntary  conveyance  (u).    In  considering  the  operation 

(o)  "  Conveyance "     includes     every  ()•)  Qoldicutt  v.  Townsend,  28  Beav. 

mode  of  disposition   mentioned  or  re-  445.    See  also  Martin  v.  Seamore,  1  Ch. 

ferred  to  in  the  Act  of  Elizabeth^56  &  Ca.  170  ;  Clavering  v.  Clavering,  2  Vern. 

57  Vict.  i;.  21,  s.  4.  473  ;  Doe  v.  Mowe,  4  Bing.  N.  C.  737 ;  6 

(p)  George  v.  MiTbanke,  9  Ves.   190,  Scott,  525. 

194;  B«/<er/SeM  V.  JSeaWt,  15  Beav.  408  ;  (s)  Teatdale  \.  BraWhwaite,  5  Ch.  D. 

22  L.  J.  Ch.  270 ;  Holmes  v.  Penney,  3  630 ;  46  L.  J.  Oh.  725 ;  Foster,  In  re,  6 

K.  &  J.  90 ;  26  L.  J.  Ch.  179.  Ch.  D.  87 ;  46  L.  J.  Ch.  480. 

(q)  Gooch's  case,  S  Co.  60  a  ;  Evelyn  v.  («)  Doe  v.  Eusliam^  17  Q.  B.  723 ;  21 

Templar,  2  Br.  C.  0.  148  ;  Fuherio/t  v.  L.  J.  Q.  B.  139. 

Puli;erloft,18yes.Si;  Bticltlev.  Mitchell,  (n)  Douglasse  v.  Waad,\  Ch.  C.  99; 

ib.   110;  Johnson  v.  Legard,  6  M.  &  S.  Doe  v.  I^ewis,  11  C.  B.  1035;  20  L.  J. 

60  ;  Peter  v.  Mcolls,  L.  E.  11  Eq.  391.  C.  P.  177. 
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of  the  Statute  of  Elizabeth,  the  court  only  considered  whether 
the  transaction  was  one  purely  voluntary,  or  whether  it  was  one 
of  bargain ;  and  the  mere  quantum  of  consideration  was  held  to 
be  immaterial  (x).  Evidence  was  also  admitted  to  show  valuable 
consideration  beyond  what  appeared  on  the  face  of  the  deed  (y). 
A  conveyance,  though  voluntary  upon  the  face  of  it,  and  at  first 
void  against  a  purchase  for  value,  may  yet  become  valid  by  force 
of  subsequent  events  (z).  If  a  general  power  of  revocation  was 
reserved  in  a  settlement  of  realty,  or  if  the  exercise  of  such  a 
power  was  made  to  depend  upon  the  consent  of  persons  under  the 
influence  of  the  settlor,  the  settlement  could  not  be  supported 
against  creditors,  nor  against  subsequent  purchasers.  If  the 
settlor  reserved  to  himself  the  power  of  charging  the  land  to 
"  the  full  value,"  this  reservation  was  held  to  be  tantamount  to  a 
general  power  of  revocation,  and  defeated  the  settlement  (a). 
The  earlier  decisions  on  the  Statute  of  Elizabeth  must,  however, 
be  now  considered,  bearing  in  mind  the  provision  contained  in 
sect.  2  of  the  Voluntary  Conveyances  Act,  1893  (ante,  p.  286), 
that  no  voluntary  conveyance  of  any  lands,  &c.,  is  to  be  void,  if 
in  fact  made  bond  fide  and  without  any  fraudulent  intent. 

Voluntary  transfers — Transfers  void  as  against  trustee  in  hanJc- 
ruptcy. — By  the  Bankruptcy  Act,  1883,  sect.  47  (&),  it  is  further  pro- 
vided that  any  settlement  (e)  of  property  shall  be  void  (d)  against 
the  trustee,  if  the  settlor  becomes  bankrupt  within  two  years  after 
the  date  of  the  settlement,  and  shall  also  be  void  if  the  settlor 
becomes  bankrupt  at  any  subsequent  time  within  ten  years  after 
the  date  of  the  settlement,  unless  the  parties  claiming  under  the 
settlement  can  prove  that  the  settlor  was  at  the  time  of  the  making 
of  the  settlement  able  to  pay  all  his  debts  without  the  aid  of  the 
property  comprised  in  it,  and  that  the  interest  of  the  settlor  had 
passed  to  the  trustee  on  the  execution  of  it.  But  this  section 
does  not  apply  to  any  settlement  made  before,"  and  in  consideration 

(x)  Townend   v.  Tolcer,   L.  E.  1  Ch.  of  premiums  to  keep   up   life  policies 

446 ;  35  L.  J.   Ch.  608 ;   Bayspoole  v.  not  amounting  to  a  "  settlement,"   see 

ColUni,.Jj.  E.  6  Ch.  228;  40  L.  J.  Ch.  Harrison,  In  re  (1900),  2  Q.  B.  710;  69 

289.  L.  J.    Q.  B.  942.     As   to  damages  in 

iy)  Townend  v.  Tolcer,  supra.  divorce  proceedings  settled  on  husband 

(z)  Prodgers  v.  Langham,  1  Sid.  133  ;  for  life  determinable  on  his  bankruptcy 

Clarice  v.  Willott,  L.  E.  7  Ex.  313;  41  not  being  "property,"  see   Steplienson, 

L.  J.  Ex.  197.  In  re  (1897),  1  Q.  B.  638 ;  66  L.  J.  Q.  B. 

(a)  Tarhaek  v.  Marlury,  2  Vern.  510.  423. 

(6)  45  &  46  Vict.  c.  52,  s.  47.    The  (d)  Aa  to  "  void "  meaning  voidable, 

section  does  not  apply  to  the  administra-  see  Carter's  Contract,  In  re  (1897),  1  Ch. 

tion  of  the  estate  of  a  deceased  insolvent  976;  66  L.  J.  Ch.  408.    As  to  avoidance 

under  sect.  125.   Gould,  Iri  re,  19  Q.  B.  D.  of  settlement  being  a  complete  avoidance, 

92  ;■  56  L.  J.  Q.  B.  333.    As  to  how  far  so  that  the  property  is  riot  vested  in  the 

it  is  retrospective,  see  TotJfZjScjjarte,  19  trustee,    see   Sanguinetti    v.    Studkey's 

Q.  B.  D.  186 ;  56  L.  J.  Q.  B.  431.  Banking  Co.  (1895),  1  Ch.  176 ;  64  L.  J. 

(c)  By  45  &  46  Vict.  c.  52,  s.  47  (3),  Ch.  181 ;  and  Farnkam,  In  re  (1895),  2 

"  settlement "  includes  any  conveyance  Oh.  799  ;  64  L.  J.  Ch.  717. 
or  transfer  of  property.     As  to  payments 
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of,  marriage,  nor  to  a  purchaser  (e)  or  incumbrancer  in  good 
faith  and  for  valuable  consideration,  nor  to  a  settlement  made  on 
or  for  the  settlor's  wife  and  children,  of  property  which  has 
accrued  to  him  after  marriage  in  right  of  his  wife.  Any  covenant 
or  contract  made  in  consideration  of  marriage  for  the  future 
settlement  of  any  money  or  property  wherein  he  had  not  at  the 
time  of  the  marriage  any  estate  or  interest,  whether  vested  or 
contingent,  in  possession  or  remainder,  is  also  void  against  the 
trustee,  if  the  property  has  not  been  actually  transferred,  or 
money  paid,  before  the  bankruptcy ;  but  this  does  not  apply  to 
money  or  property  of  his  wife  or  property  to  which  the  bankrupt 
becomes  entitled  in  right  of  his  wife  (/).  The  similar  section 
of  the  Act  of  1869  (sect.  91)  was  held  to  apply  to  settlements  made 
before,  as  well  as  after,  that  Act  came  into  operation  (g).  Under 
the  same  section  it  was  held  that  the  value  of  the  implements  of 
a  man's  trade,  or  the  good-will  of  his  business,  if  he  was  intending 
to  carry  it  on,  could  not  be  reckoned  (except  at  a  forced  sale 
price)  in  ascertaining  his  state  of  solvency  at  the  time  of  making 
the  settlement  (h) ;  but  a  life  interest  reserved  to  a  settlor  must 
be  taken  into  account  (i).  A  gift  of  money  to  a  son  to  start  him 
in  business  is  not  a  "  settlement  of  property  "  within  the  meaning 
of  sect.  47  of  the  Act  of  1883  (Jc). 

Voidable  transfers — Act  of  bankrupted/ — Transfers  to  trustees 
for  creditors. — Sect.  4,  sub-sect.  1  (a),  of  the  Bankruptcy  Act, 
1883  (l),  provides,  that  a  debtor  commits  an  act  of  bankruptcy  if 
in  England  or  elsewhere  (m)  he  makes  a  conveyance  or  assignment 
of  his  property  to  a  trustee  or.  trustees  for  the  benefit  of  his 
creditors  generally.  An  assignment  to  constitute  an  act  of  bank- 
ruptcy within  the  sub-section  must  be  an  assignment  in  the  strict 
legal  sense  of  the  term,  whereby  the  debtor  disposes  of  all  his 
property  for  the  benefit  of  his  creditors;  but  a  declaration  of 
trust  or  other  agreement  by  which  he  may  dispose  of  his  property 
for  the  benefit  of  his  creditors  does  not  come  within  the  expression 


(e)  As  to  who  is  a  "purchaser,"  see  (7c)  Flayer, In  re,  15  Q..B.  D.  682  •  54 

EiUman,Ex  parte,  10  Ch.  D.  622;  48  L.  J.  Q.  B.  554,  followed  in  Plummer, 

L.  J.  Bk.  77  ;  Haiwe  v.  Harding,  20  Q.  In  re  (1900),  2  Q.  B.  790 ;  69  L.  J  Q  B 

B.  D.  732  ;  57  L.  J.  Q.  B.  403 ;  Tetley,  936.    As  to  agift  of  jewels  by  ahusband 

Jn  re,  66  L.  J.  Q.  B.  Ill ;   Plummer,  to  a  wife,  see  Vamittart,  In  re  (1893)  1 

In  re  (1900),  2  Q.  B.  790 ;  69  L.  J.  Q.  B.  Q.  B.  181 ;  62  L.  J.  Q.  B.  277  ;  TanMrd, 

936;  Salwman,  Ex,  parte  (1904),  1  K.  B.  Ire  re  (1899),  2  Q.  B.  57;  68  L.  J  O  B 

129;  73  L.  J.  K.  B.  83;  Parry,  In  re  670.                                                            ' 

(1904),  1  K.  B.  129 ;  73  L.  J.  K.  B.  83.  (?)  46  &  47  Vict.  o.  52,  s.  4  (1)  (a). 

(/  )  45  &  46  Vict.  c.  52,  s.  47  (2).  (m)  As  to  the  meaning  of  "  elsewhere," 

(g)  Dawson,  Ex  parte,  L.  E.  19  Eq.  see  Cooke  v.   Vogeler  Co.  (1901),  A    C 

433;  44  L.  J.  Bk.  49.  102;  70  L.  J.  Q.  B.  181 ;  Crispin,  Ex 

(ft)    Bussell,  Ex  parte,  19  Ch.  D.  588  ;  parte,  L.  B.  8  Ch.  374  ;  42  L.  J.  Bk.  65 ; 

51  L.  J.  Ch.  521.  Pearson,  Ex  parte  (1892),  2  Q.  B   263' 

(j)  Lowndes,  In  re,  18  Q.  B.  D.  677;  61  L.  J.  Q.  B.  585. 
56  L.  J.  Q.  B.  425. 
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"  assignment "  {n).  A  deed  of  assignment  by  a  partnership  firm 
of  its  partnership  assets  for  the  benefit  of  its  trade  creditors  only 
is  not  an  assignment  of  an  individual  partner's  property  for  the 
benefit  of  his  creditors  generally  within  this  sub-section,  although 
such  an  assignment  may  amount  to  a  fraudulent  conveyance  or 
transfer  within  sub-sect.  1  (b)  of  sect.  4  (o). 

Voidable  transfers — Act  of  bankruptcy — Fraudulent  transfers. — 
Sect.  4,  sub-sect.  1  (b),  also  enacts  that  a  debtor  commits  an  act  of 
bankruptcy,  if  in  England  or  elsewhere  he  makes  a  fraudulent 
conveyance,  gift,  delivery,  or  transfer  of  his  property,  or  of  any 
part  thereof.  A  transfer  is  fraudulent  within  the  meaning  of  this 
section  when  it  is  a  fraudulent  transfer  at  common  law,  or  under 
the  13  Eliz.  c.  5,  or  when  it  is  a  transfer  of  the  whole  of  a  debtor's 
property  in  favour  of  one  or  more  creditors,  to  the  exclusion  of 
the  others,  or  when  it  is  a  voluntary  transfer  of  part  of  a  debtor's 
property  in  contemplation  of  bankruptcy  (p). 

Again,  sect.  4,  sub-sect.  1  (c),  enacts  that  a  debtor  commits  an 
act  of  bankruptcy,  if  in  England  or  elsewhere  he  makes  any 
conveyance  or  transfer  of  his  property,  or  any  part  thereof,  or 
creates  any  charge  thereon  which  would  under  the  Act  of  1883, 
or  any  other  Act,  be  void  as  a  fraudulent  preference  if  he  were 
adjudged  bankrupt  (g*). 

Voidable  transfers — Act  of  hanhrupteij — Transfers  void  as 
against  creditors. — It  has  already  been  seen  that  a  transfer  is  void 
against  creditors,  either  when  it  is  fraudulently  devised  to  delay 
or  defraud  them  of  their  actions  (r),  or  when  it  is  a  voluntary 
transfer  by  a  person  who,  though  solvent,  made  it  with  a  view  to 
a  state  of  things  in  which  he  might  become  insolvent  (s). 

Voidable  transfers — Act  of  bankruptcy — Transfers  of  all  the 
debtor's  property. — A  transfer  need  not  necessarily  be  fraudulent 
in  fact,  or  voluntary,  to  make  it  an  act  of  bankruptcy.  Thus 
it  has  been  held  that  an  assignment  of  all  effects,  or  all  except 
a  very  small  portion,  is  necessarily  an  act  of  bankruptcy  with- 
out any  actual  fraud  (t).    An  assignment  by  a  debtor  of  his 

(n)  Spademan,  In  re,  24  Q.  B.  D.  728 ;  L.   E.   8  Ch.   283  ;  Stubbins,  Ex  parte, 

59  L.  J.  Q.  B.  306  ;  Hughes,  In  )e(1893),  17  Ch.  D.  58 ;  50  L;  J.  Ch.  547.     As  to 

1  Q.  B.  595 ;  62  L.  J.  Q.  B.  358.  what  constitutes  a  fraudulent  preference, 

(o)  Phillips,  In  re  (1900),  2  Q.  B.  329 ;  see  post,  p.  293.      See  also  Brown,  v. 

69  L.  J.  Q.  B.  604.  Kempton,  19  L.  J.  C.  P.  169;  Bills  v. 

(p)  As  to  a  fraudulent  intention  to  Smith,  6  B.  &  S.  314 ;  34  L.  J.  Q.  B.  68. 

defraud  creditors,  see  Spaekman,  In  re,  (r)  Ante,  p.  280. 

supra.    The  parties  to  a  fraudulent  con-  (s)  Ante,  p.  283. 

veyanoe  are   bound  by  it :  see  Strong,  (t)  Per  Oookburn,  C.  J.,  Woodhouse  v. 

£x  parte,  L.  B.  2  Ch.  374;  36  L.  J.  Murray,  L.  E.  2  Q.  B.  634,  638;  36  L.  J. 

Bk.  7.  Q.  B.  289 ;  citing  Parke,  B.,  in  Siebert  v. 

(g)  This  provision  was  not  contained  Spooner,  1  M.  &  W.  718;  5  L.  J.  Ex. 

in  the  older  statutes,  and  it  was  doubted  249.    See  also  Foxley,  Ex  parte,  L,  E.  3 

whether  a  fraudulent  preference  was  an  Ch.  515,  519. 
act  of  bankruptcy.   Salliday,  Ex  parte. 
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property  to  a  trustee  for  the  benefit  of  some  creditors  to  the 
exclusion  of  others,  notwithstanding  any  amount  of  pressure  (m),  is 
an  act  of  bankruptcy,  being  in  the  nature  of  a  fraudulent  prefer- 
ence ;  for  any  scheme  or  arrangement  made  by  a  person  on  the  eve 
of  bankruptcy  for  the  distribution  of  his  assets  otherwise  than 
according  to  the  provisions  of  the  bankruptcy  laws  is  a  plain  and 
palpable  fraud  on  those  laws  and  upon  the  creditors  who  are 
excluded  or  who  may  be  delayed  and  hindered  thereby  (x).  An 
assignment,  even  under  pressure,  of  all  a  debtor's  property  for  a 
past  debt  is  an  act  of  bankruptcy  {y),  whether  it  is  made  by  a 
trader  or  by  a  non-trader  (s) ;  and  so  is  a  mortgage  by  a  trader  of 
the  whole  of  his  property  to  secure  an  antecedent  debt,  although 
it  has  not  the  effect  of  stopping  his  trade,  and  although,  when  the 
trusts  of  the  mortgage  deed  are  carried  out,  there  will  be  a  sub- 
stantial surplus  which  may  prevent  the  deed  from  ultimately 
defeating  the  creditors  {a) ;  for  it  enables  the  trader  to  continue 
his  trade  under  a  false  appearance  of  a  possession  of  stock,  pro- 
perty, and  effects,  and  to  gain  a  delusive  credit,  when  he  is  in 
fact  insolvent  (&).  The  test  is  not  whether  the  necessary  effect 
of  the  deed  is  to  stop  the  trade,  but  whether  its  necessary  effect  is 
to  delay  the  creditors  of  the  debtor  (e).  Creditors  dealing  with 
traders  whose  apparent,  available,  personal  property  is  thus  mort- 
gaged, are  deceived  by  false  appearances;  and  such  mortgages 
are  a  fraud  upon  the  whole  bankrupt  law,  as  they  defeat  the  main 
object  it  has  in  view,  viz.,  the  equal  distribution  of  the  bankrupt's 
property  and  effects  amongst  his  creditors,  by  securing  to  the 
mortgagee  an  unjust  preference  {d).  And  it  has  been  held  that, 
although  the  mortgage  deed  does  not  purport,  upan  the  face  of 
it,  to  convey  all  the  trader's  effects,  yet,  if  it  does,  in  fact,  sub- 
stantially convey  all,  and  puts  it  in  the  power  of  the  mortgagee 
to  take  possession  at  any  time  and  sell,  in  default  of  payment  of 

(m)  As  to  what  constitutes  pressure,  3  App.  Oas.  213;  47  L.  J.  Bk.  11. 

see  HalUday,  Ex  parte,  L.  E.  8  Oh.  283 ;  {y)  Johnson  v.  Fesenmeyer,  25  Beav. 

Sail,  Ex  parte,  19  Ch.  T>.  580 ;  51  L.  J.  88 ;  ou  appeal,  3  De  G.  &  J.  13. 

Oh.  556 ;  Topham,  Ex  parte,  L.  E.  8  Ch.  («)  Wood,  In,  re,  L.  K.  7  Ch.  302 ;  41 

614  ;  42  L.  J.  Bk.  57 ;  Brown  v.  Kempton,  L.  J.  Bk.  2] . 

ante,  p.  289 ;    Sharp  v.  Jaekson  (1899),  (a)  Smith  v.  Cannan,  2  E.  &  B.  35 ; 

A.  C.  419  ;  68  L.  J.  Q.  B.  866;  Strachan  22  L.  J.  Q.  B.  290,  approved  in  Foxley, 

V.  Barton,  11  Exoh.  647;  25  L.  J.  Ex.  Ex  parte,  L.  E.  3  Ch.  515  ;  Wemley,  Ex 

182 ;  Edwards  v   Glyn,  2  E,  &  B.  29 ;  parte,  1  De  G.  J.  &  S.  273 ;  32  L.  J.  Bk. 

28  L.  J.  Q.  B.  350 ;  Griffith,  Ex  parte,  23 ;  Young  v.  Fletcher,  3  H.  &  C.  732 ; 

23  Oh.  D.  69;  52  L.  J.  Ch.  717.     As  34  L.  J.  Ex.  154. 

to  pressure  being  an  answer  to  a  case  (6)  Wood,  In  re,  supra. 

of  fraudulent  preference,  but  not  to  a  (e)  Fer  Parke,  B.,  Smith  v.  Cannan, 

case  of  collusion,  see   Edison    General  supra. 

Electric  Co.  v.  Westminster,  &a.,  Tram-  (d)  Per  Lord  Mansfield,  Worsley  v. 

way  Co.  (1897),  A.  0.  193  ;  66  L.  J.  P.  0.  De  Mattos,   1  Burr.  467,  476 ;    Hale  v. 

36.  Allnutt,  18  0.  B.  505 ;  25  L.  J.  C.  P.  267 ; 

(x)  Per  James,  L.J.,  Saffery,  In   re,  Reynolds  v.  Hall,  4  H.  &  N.  519;   28 

4   Ch.  D.,  p.  560 ;   46  L.    J.  Bk.  34 :  L.  J.  Ex.  257  (a  case  of  reputed  owne);- 

j^fgriLo^  s^h  «oi)f.  ToiH^ins  y.  Saffery,  ship), 
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the  mortgage  debt  on  demand,  the  conveyance  constitutes  an  act 
of  bankruptcy  (e).  It  matters  not  that  the  deed  was  obtained 
under  pressure,  and  was  an  unwilling  act  forced  upon  the  bank- 
rupt, or  what  were  the  circumstances  under  which  it  was  obtained ; 
it  is  enough  that  it  enables  the  trader  to  carry  on  trade  under  the 
delusive  appearance  of  being  the  owner  of  personal  property,  when 
he  has  not  a  single  article  unaffected  by  the  mortgage  deed  (/). 
The  test  as  to  whether  an  assignment  or  mortgage  amounts  to 
an  act  of  bankruptcy  is  whether  the  lender  intended  to  put  the 
bankrupt  in  a  position  to  continue  his  trade  or  business,  or 
whether  it  was  merely  a  device  on  the  part  of  the  lender  to 
obtain  payment  of  or  security  for  an  antecedent  debt  (g). 

Where  an  advance  of  551.  was  made  to  a  trader  on  the  security 
of  a  bill  of  sale  of  all  his  goods  and  effects  worth  600Z.,  and 
pursuant  to  an  agreement  between  the  lender  and  the  trader  the 
bill  of  sale  was  renewed  at  intervals  of  nineteen  days  so  as  to 
render  it  unnecessary  to  register  it,  and  the  trader  became  bank- 
rupt, it  was  held  that  the  last  bill  of  sale  was  given  for  a 
past  debt,  and,  being  a  conveyance  of  the  whole  of  the  debtor's 
property,  was  an  act  of  bankruptcy  (h).  A  merely  nominal 
exception  of  part  of  the  property  will  not  prevent  this  (i) ;  but 
an  exception  of  a  substantial  part  will  prevent  it  (k).  If  the 
assignment  includes  all  the  property,  and  is  made  in  considera- 
tion of  a  past  debt  and  of  a  further  advance  made  at  the  time, 
the  further  advance,  if  substantial,  has  the  same  effect  as  a  sub- 
stantial exception  out  of  the  property,  and  the  assignment  is  not 
an  act  of  bankruptcy  (I),  although  the  advance  is  for  the  purpose 
of  satisfying  an  existing  debt  (m),  and  although  there  is  power 
to  seize  all  after-acquired  property  (n).  An  assignment  of  sub- 
stantially the  whole  of  the  debtor's  property  to  secure  a  previously 
existing  debt  and  further  advances  is  not  an  act  of  bankruptcy, 

(e)  Lindon  v.  Sharp,  6  M.  &  G.  895 ;  Woodhouse  v.  Murray,  L.  E.  2  Q.  B.  634  ; 

13  L.  J.  0.  P.  67 ;  Foxley,  Ex  parte,  L,  36  L.  J.  Q.  B.  289,  and  cases  cited  ante, 

E.  3  Oh.  519.                      '  p.  289,  note  (t).    As  to  assignment  by 

(/)  Bailey,  Ex  parte,  3  De  G.  M.  &  G.  partner  of  insolvent  firm  of  the  partner- 

534 ;  22  L.  J.  Bk.  45  ;  Chaplin,  Ex  parte,  ship  assets,  see  Trevor,  Ex  parte,  1  Cli. 

26  Oh.  D.  319;  53  L.  J.  Ch.  732.     As  to  D.  297;    45  L.    J.  Bk.    27;   Snowball, 

enabling  a  bankrupt  to  carry  on  his  Ex  parte,  L.  K.  7  Oh.  534 ;  41  L.  J.  Bk. 

trade,  see  Bittlestone  v.  Cooke,  25  L.  J.  49 ;  Barton,  Ex  parte  (1900),  2  Q.  B. 

Q.  B.  281 ;  6  B.  &  B.  296.                    '  329 ;  69  L.  J.  Q.  B.  604. 

(g)  See  Birth,  In  re  (1899),  1  Q.  B.  (/c)  Smith  v.  Timm$,  1  H.  &  C.  849 ; 

612 ;  68  L.  J.  Q.  B.  287 ;  Slohodinshi,  In  32  L.  J.  Ex.  215  ;  Young  v.   Waud,  8 

re  (1903),  2  K.  B.  517 ;  72  L.  J.  K.  B.  Exoh.  221 ;  22  L.  J.  Ex.  27. 

883 ;  Chaplin,  Ex  parte,  supra ;  46  &  47  (V)  Allen  v.  Bonnett,  L.  E.  5  Ch.  577 ; 

Vict.  u.  52,  a.  4.  Foxleij,  Ex  parte,  L.  E.   3    Ch.    515; 

Ch)  Cohen,  Ex  parte,  L.  E.  7  Ch.  20 ;  Hughes,  Ex  parte  (1893),  1  Q.  B.  595  ; 

41  L.  J.  Bk.  17 ;  Stevens,  Ex  parte,  L.  E.  62  L.  J.  Q.  B.  358. 

20  Eq.  786;  44  L.  J.  Bk.  136;  Payne,  (m)  Lomax  v.  Buxton,  L.  R.  6  C.  P. 

j:a!  parte,  11  Ch.D.  539.  107;  40  h.  J.  C.  P.   150;  Johnson,  Ex 

(i)  Sawher,  ExpaHe,  L.  E.  7  Ch.  214  ;  parte,  26  Oh.  D.  338 ;  53  L.  J.  Ch.  762. 

41  L.  J.  Bk.  34 ;  Dann,  Ex  parte,  17  («)  Sutton  v.  Cruttwell,  1  E.  &  B.  15  ; 

Ch,  D.  26  ;  51  L.  J,  Ch.  290 ;  and  see  22  L.  J.  Q.  B.  78. 
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if  there  is  a  contemporaneous  parol  agreement  on  the  part  of  the 
mortgagee  to  make  further  advances  to  a  sufficient  amount,  and 
such  advances  are  afterwards  in  fact  made,  even  though  the  deed 
contains  no  covenant  or  obligation  on  the  part  of  the  mortgagee 
to  make  any  further  advances  (o).  In  each  case,  looking  at  all 
the  circumstances,  the  questions  are — Does  the  assignment  include 
all  the  property  or  is  there  a  substantial  exception  ?  Is  it  wholly 
to  secure  a  pre-existing  debt  ?  And,  if  there  is  a  further  advance, 
is  it  a  substantial  one,  or  only  one  intended  to  give  colour  to  a 
security  which  is  in  reality  made  only  for  the  purpose  of  securing 
a  pre-existing  debt  (p)  ?  A  creditor,  who  takes  a  transfer  of 
substantially  the  whole  of  his  debtor's  property  in  payment  of  a 
past  debt,  with  notice  that  there  are  other  creditors,  cannot  be 
said  to  be  acting  in  good  faith ;  but  such  a  transaction  is  an  act 
of  bankruptcy  and  a  fraudulent  preference  by  the  debtor  which 
is  not  protected  by  sect.  49  of  the  Bankruptcy  Act,  1883  (q).  In 
order  not  to  be  an  act  of  bankruptcy  the  assignment  should  contain 
an  agreement  binding  the  grantee  to  make  further  advances  (?•). 
To  be  substantial  the  advance  need  not  necessarily  consist  of  a 
sum  of  money  paid  down.  Thus  payment  of  bills  by  the  drawer 
at  the  request  of  the  acceptor,  who  in  consideration  thereof 
assigned  to  the  drawer  all  his  property  to  secure  the  amount, 
and  also  to  secure  certain  past  debts,  has  been  held  to  be  a 
substantial  advance  (s).  But  the  withdrawal  of  an  execution 
or  the  mere  giving  of  time  to  a  debtor  by  his  creditor  is  not 
a  sufficient  equivalent  for  a  conveyance  of  all  the  debtor's 
property  (t).  If  a  bill  of  sale  is  subsequently  given  in  pursuance 
of  an  agreement  entered  into  at  the  time  of  the  further  advance, 
it  stands  on  the  same  footing  as  if  it  had  been  given  at  the  time 
of  the  further  advance,  unless  the  giving  of  the  bill  of  sale  is 
purposely  postponed  until  the  circumstances  of  the  debtor  become 
hopeless  (m).  It  makes  no  difference  that  there  was  a  previous 
agreement  to  sell  or  mortgage  (x), 

A  sale  by  a  debtor  of  the  whole  of  his  stock-in-trade  to  a  bond 

(o)  Winder,  Ex  parte,  1  Oil.  D.  290  ;  22  Ch.  D.  788 ;  52  L.  J.  Ch.  657. 

45  L.  J.   Blr.   14;   on   app.,   sub-nom.  (s)  Beed,  Ex   parte,   L.   E.   14    En. 

Sheen,  Ex  parte,  1  Ch.  D.  560 ;  45  L.  J.  586. 

Bk.  89.  (0  Woodkouse  v.  Murray,  L.  E.  4  Q. 

(p)  King,  Ex  parte,  2  Ch.  D.  256 ;  45  B.  27  ;  38  L.  J.  Q.  B.  28 ;  Cooper,  Ex 

L.  J.  Bk.  l09 ;  Johnson,  Exparte,  26  Ch.  parte,  10  Ch.  D.  313 ;  48  L.  J.  Bk.  54, 

D.  338 ;  53  L.  J.  Ch.  762 ;  approved  iu  disapproving  of  Philps  v.  Hornstedt,  I 

Jamaica    {Administrator  -  General)    v.  Ex.  D.  62;  Payne,  Ex  parte,  11  Oh.  D. 

Lascelles  &  Co.,  63  L.  J.  P.  0.  70,  72  ;  539.   As  to  paying  out  an  execution,  see 

(1894),  A.  0.  135.  Greener,  Ex  parte,  46  L.  J.  Bk.  769. 

(g)  Jukes,  In  re  (1902),  2  K.  B.  58 ;  71  (m)  Fisher,  Ex  parte,  L.  E.  7  Ch.  636 ; 

L.  J.   K.  B.    710 ;  Shears  v.    Goddard  41  L.  J.  Bk.  62 ;  Burton,  Ex  parte,  13 

(1896),   1   Q.  B.  406 ;  65  L.  J.   Q.  B.  Ch.  D.  102. 

344.  (a)  Kilner,  Ex  parte,  13  Ch.  J).  245 ; 

()■)  Dann,  Ex  parte,   17   Ch.  D.   26  ;  Eauxwell,  Ex  parte,  23  Ch.  T>.  C26  ;  52 

51  L.  J,  Oh.  290;  WilMnson,  Ex  parte,  L.  J.  Ch.  737. 
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fide  purchaser  for  a  fair  price  {y),  or  a  mortgage  of  the  whole  for 
a  present  advance  (z),  does  not  necessarily  constitute  an  act  of 
bankruptcy,  although  the  creditors  may  ultimately  be  delayed  or 
defeated,  and  the  misapplication  of  the  proceeds  was  contemplated 
by  the  trader  at  the  time  of  the  sale  or  mortgage,  because  the 
trader  gets  a  present  equivalent.  It  would  be  otherwise,  however, 
if  the  assignee  had  express  or  implied  notice  that  the  bankrupt 
was  selling  with  a  fraudulent  intention  {a).  Where  there  is  no 
intention  at  the  time  on  the  part  of  the  debtor  or  his  creditor 
to  convey  away  all  the  property,  although  it  afterwards  turns 
out  that  that  is  the  effect  of  what  has  been  done,  there  is  no 
fraudulent  conveyance  within  the  meaning  of  the  Act  (h). 

Voidable  transfers — Act  of  banJcruptcy — Fraudulent  prefer- 
ence.— Before  the  Bankruptcy  Act,  1883,  it  was  doubtful  whether 
a  fraudulent  preference  would  be  void  as  an  act  of  bankruptcy  (c) ; 
but  now  by  sect.  4,  sub-sect.  1  (c)  of  that  Act  (d),  a  fraudulent 
preference  is  made  an  act  of  bankruptcy  (e).  Where  it  cannot  be 
avoided  as  an  act  of  bankruptcy,  it  may  still  be  avoided  under 
sect.  48  of  the  Act  of  1883  (/)  which  provides  that  every  con- 
veyance or  transfer  of  property,  or  charge  thereon  made,  every 
payment  made,  every  obligation  incurred,  and  every  judicial 
proceeding  taken  or  suffered  by  any  person  unable  to  pay  his 
debts  (g)  as  they  become  due  from  his  own  money  in  favour  of 
any  creditor,  or  any  person  in  trust  for  any  creditor,  with  a  view 
of  giving  such  creditor  a  preference  over  the  other  creditors,  is, 
if  the  person  making,  taking,  paying,  or  suffering  the  same  is 
adjudged  bankrupt  on  a  bankruptcy  petition  presented  within 
three  months  after  the  date  of  making,  taking,  paying,  or  suffer- 
ing the  same  (h),  to  be  deemed  fraudulent  and  void  as  against  the 
trustee  in  the  bankruptcy ;  but  the  section  is  not  to  affect  the 
rights  of  any  person  making  title  in  good  faith  and  for  valuable 
consideration  through  or  under  a  creditor  of  the  bankrupt. 

It  was  formerly  held  that  the  section  (s.  92)  of  the  Bankruptcy 

(y)  Baxter  v.  Fritchard,  1  Ad.  &  E.  parte,  17  Ch.  D.  58 ;  50  L.  J.  Ch.  547  ; 

456  ;  3  L.  J.  K.  B.  185  ;  Belly.  Simpson,  Taylor,  Ex  parte,  18  Q.  B.  D.  295  ;  50 

2  H.   &  N.   410 ;    26   L.   J.   Ex.  363 ;  L.  J.  Q.  B.  195. 

Whitmore  v.  Claridge,  2  B.  &  S.  213 ;  33  (rf)  46  &  47  Vict.  c.  52,  s.  4  (1),  (e). 

L.  J.  Q.  B.  87;  Button  v.  Cruttioell,  22  (e)  Ante,  p.  289. 

L.  J.  Q.  B.  78 ;  1  E.  &  B.  15 ;  Grijith,  (/)  46  &  47  Viot.  c.  52,  s.  48. 

In  re,  66  L.  J.  Q.  B.  763.  (gr)  See  Washington  Diamond  Mininrf 

(z)  Colemere,  In  re,  L.  E.  1  Ch.  128 ;  Co.,  In  re  (1893),  3  Oh.  95  ,■  62  L.  J.  Cli. 

35  L.  J.  Bk.  8.  895 ;  Butcher  v.  Stead,  L.  E.  7  H.  L. 

(a)  Fraser  v.  Levy,  6  H.  &  N.  16.  839  ;  44  L.  J.  Bk.  129. 

(6)  Fhilps  V.  Hornsledt,  L.  K.  8  Ex.  (7i)  The  section  is,  in  the  case  of  a 

26;  42L.  J.  Ex.  12;  aifirmed  ]   Ex.  D.  receiviog    order    against    a    judgment 

62.     But  see  Gooper,  Ex  parte,  10  Ch.  debtor,  to  apply  as  if  the  debtor  had 

D.  313;  48  L.  J.  Bk.  54.  been  adjudged  bankrupt  on  a  bankruptcy 

(c)  Laeon  v.  Liffen,   4   Giff.  75 ;  32  petition  presented  at  the   date  of  the 

L.  J.  Ch.  315;  Bills  v.  Smith,  6  B.  &  S.  receiving  order:  53  &  54  Vict.  c.   71, 

314 ;  34  L.  J.  Q.  B.  68  ;  Halliday,  Ex  s.  20. 
parte,  L.  E.   8  Ch.  283;   StubUns,  Ex 


294  INJURIES  TO  RIGHTS  OP   PROPERTY.      [CHAP.  VII. 

Act,  1869  (i),  had  not  altered  the  law  with  respect  to  fraudulent 
preferences,  and  that  it  was  still  necessary,  in  order  to  constitute  a 
fraudulent  preference,  that  the  conveyance  or  transfer  should  be 
made  voluntarily  and  in  contemplation  of  bankruptcy,  and  that, 
if  made  upon  pressure,  the  intention  of  the  bankrupt  to  prefer  one 
creditor  to  another  was  not  material  (k).  The  provision,  however, 
in  sect.  48  as  to  a  person  being  unable  to  pay  his  debts,  and  being 
adjudged  bankrupt  within  three  months  after  the  date  of  the 
conveyance,  transfer,  payment,  &c.,  has  now  done  away  with  the 
inquiry  whether  the  conveyance,  &c.,  was  made  in  contemplation 
of  bankruptcy  (?),  The  more  modern-  cases  tended  to  show  that 
there  might  be  a  substantial  fraudulent  preference,  although 
coupled  with  a  bond  fide  pressure  of  the  bankrupt,  and  that 
although  the  old  cases  might  serve  as  a  guide  to  the  interpreta- 
tion of  the  words  of  the  statute,  yet  the  decision  would  now  turn 
on  the  construction  of  the  statute,  and  not  on  the  consideration 
of  the  old  cases  (m) ;  but  the  House  of  Lords,  in  a  decision  (n)  upon 
the  Act  of  1883,  approved  a  statement  by  Lord  Oairns,  in  a  case  (o) 
under  the  Act  of  1869,  that  this  latter  Act  left  the  question 
of  pressure  as  it  stood  under  the  old  law,  and  that  the  use  of  the 
word  "preference,"  implying  an  act  of  freewill,  of  itself  makes 
it  necessary  for  the  court  to  consider  whether  pressure  had  or  had 
not  been  used.  The  onus  of  proving  that  a  payment  was  made  to 
a  creditor  with  the  view  to  prefer  him  lies  on  the  trustee  (p). 
The  question  whether  there  has  been  a  fraudulent  preference 
depends  not  on  the  mere  fact  that  there  has  been  a  preference, 
but  also  on  the  state  of  mind  of  the  person  who  made  it ;  not 
only  must  it  be  shown  that  the  creditor  was  preferred,  but  that  he 
was  fraudulently  preferred ;  so  that  the  question  is  whether  in 
fact  the  debtor  had  an  intention  to  prefer  a  certain  creditor,  and 
the  court  must  find  out  what  the  debtor  really  did  intend  (q). 

If  the  payment  is  made  without  any  view  of  preferring  one 
creditor  to  another  {r),  or  is  made  by  a  debtor  believing  in  good 
faith  and  on  reasonable  grounds  that  he  is,  although  in  fact  he  is 

(i)  32  &  33  Vict.  c.  71,  s.  92.  839 ;  44  L.  J.  Bk.  129. 

(ic)  Tempest,  Ex  parte,  L.  E.  6  Ch.  70  ;  (p)  Laurie,  In  re,  67  L.  J.  Q.  B.  431, 

40  li.  J.  Bk.  22 ;  Topham,  Ex  parte,  L.  dissenting    from    dictum    of  Vaughan 

K.  8  01).  614 ;  42  L.  J.  Bk.  57.  Williams,  J.,  to  the  contrary  ia  Eaton  & 

(D  Washington  JDiamond  Mining  Co.,  Co.,  In  re  QS97),  2  Q.  B.  16;  66  L.J. 

In  re ;  Butcher  v.  Stead,  ante,  p.  293.  Q.  B.  491.     See  also  Lancaster,  Exparte, 

(m)  Orifith,  Ex  parte,  23  Oh.  D.  69 ;  25  Ch.  D.  311 ;  53  L.  J.  Ch.  1023. 

52  1,.  J.  Oh.  717;  Hill,  Ex  parte,  23  Gh.  (q)   Per  Lord  Esher,    M.K-s    New's 

B.  695 ;  52  L.  J.   Ch.   903 ;    Ball,  Ex  Trustees  v.  Smiting  (1897),  2  Q.  B.  19, 

parte,  19   Oh.    D.    580;  51   Ij.  J.   Oh.  27;  66  L.  J.  Q.  B.  554 ;  afSrmed  in  H. 

556 ;   TomJcins  v.  Saffery,  3  App.  Oas.  L.  sub   nom.  Sharp  v.  Jachson,  supra ; 

213,  235 ;  47  L.  J.  Bk.  11.  Stenotyper,  In  re  (1901),  1  Ch.  250 ;  70 

(«)  Sharp  V.  Jackson  (1899),  A.  0. 419  ;  L.  J.  Oh.  94. 

68  L.  J.  Q.  B.  866.  (r)  BoUand,  Ex  parte,  L.  E.  7  Oh.  24  ; 

(o)  Butcher  v.  Stead.  L.  E,  7  H.  L.  41  L.  J.  Bk.  60. 
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not,  legally  bound  to  make  it  (s),  it  is  not  a  fraudulent  preference ; 
nor  is  a  payment  made  on  the  eve  of  bankruptcy  to  a  particular 
creditor  to  repair  a  breach  of  trust  a  fraudulent  preference,  for 
the  presumption  is  that  such  payment  was  made  from  a  sense  of 
duty,  and  not  with  an  intention  to  prefer  a  particular  creditor  (t). 

It  is  essential  in  order  to  constitute  a  fraudulent  preference 
that  the  payment  or  transfer  should  have  been  made  with  the 
dominant  view  of  giving  a  preference  to  a  particular  creditor 
over  others ;  and  as  this  is  a  presumption  arising  from  the  trans- 
action, no  evidence  of  intention  expressed  by  the  bankrupt  need 
be  given  (u).  It  is  also  essential  that  the  preference,  to  be  a 
fraudulent  preference  under  sect.  48,  should  be  the  preference  of 
a  creditor  (m),  and  the  impeached  payment  must  be  to  the  creditor 
intended  to  be  preferred  (a;).  A  payment,  therefore,  by  a  bank- 
rupt to  a  creditor  of  a  debt  secured  by  a  promissory  note  on 
which  the  creditor  is  primarily  liable,  made  with  a  dominant 
view  to  relieve  the  sureties  for  the  debt  from  their  liability 
thereon,  is  not  a  fraudulent  preference  («/). 

Payments  in  the  ordinary  course  of  trade  (2),  honouring  bills 
of  exchange  presented  at  maturity  (a),  payments  of  debts  which 
have  become  due  in  the  usual  and  customary  manner,  and  pay- 
ments made  in  fulfilment  of  a  contract  or  engagement  to  pay  in 
a  particular  manner  or  at  a  particular  time,  although  made  with- 
out any  express  demand  by  the  creditor,  are  not  voidable  as 
fraudulent  preferences  (b).  But  the  acceptor  of  an  accommodation 
bill  is  a  creditor  within  sect.  48  of  the  Act  of  1883,  and  payment 
of  the  bill  has  been  held  to  be  a  fraudulent  preference  (c). 

By  sect.  25  (2)  of  the  Bankruptcy  Act,  1883,  no  payment 
or  composition  made,  or  security  given,  after  arrest  under  that 
section,  is  exempted  from  the  provisions  of  the  Act,  relating  to 
fraudulent  preferences. 

(s)  Tdutin,  In  re  (No.    2),  (1900),  2  (1900),  2  Q.  B.  138;  Taylor,  Ex  parte, 

Q.  B.  325 ;  69  L.  J.  Q.  B.  703.  18  Q.  B.  D.  295 ;  56  L.  J.  Q.  B.  195. 

(f)  Lalce,  In  re  (1901),  1  K.  B.  710 ;  (y)    Warren,  In   re,  supra ;    Petty  v. 

70  L.  J.  K.  B.  390 ;  Taylor,  Esc  parte,  Cooke,  L.  E.  6  Q.  B.  790 ;  40  L.  J.  Q.  B. 

18  Q.  B.  D.  295;  56  L.  J.  Q.  B.  195.  281;   Pritchard  v.  Hitchcock,  12  L.  J. 

But  a  payment  made  merely  under  a  C.  P.  322. 

sense  of  moral  obligation  has  been  held  (x)  See  per  Lord  Blackburn,  Tomkini 

to  be  a  fraudulent  preference  under  sect.  v.  Saffery,   3   App,  Gas.   213,  235;   47 

164  of  the  Companies  Act,  1862 :  Slack-  L.  J.  Bk.  11. 

hnrn  &  Co.,  In  re  (1899),  2  Oh.  725 ;  68  (a)  It  is  otherwise  if  a  bill  is  held  over 

L.  J.  Ch.  764.  at  the  request  of  the  debtor  and  paid 

(m)  As  to  how  far  the  relationship  of  after  maturity.  Eaton  &  Co.,  In  re  (1897% 

debtor   and  creditor  exists  between  a  2  Q.  B.  16;  66  L.  J.  Q.  B.  491. 

trustee,  seeking  to  repair  a  breach  of  (6)  Blackburn,  Ex  parte,  L.  E.  12  Eq. 

trust,    and    his    cestui    que    trust,    see  358 ;    sub  nom.   Eitclicoch,    Ex    parte, 

Blackpool  Motor  Car  Co.,  In  re  (1901),  1  40  L.  J.  Bk.  79.     See  Tweedale,  In  re 

Ch.  77;  70  L.  J.  Ch.  61;  Zalce,  In  re  (1892),  2   Q.  B.  216;  61  L.  J.  Q.  B. 

(1901),  1  K.  B.  710;  70  L.  J.  K.  B.  505. 

390.  (c)  Paine,  In  re  (1897),  1  Q.  B.  122; 

(k)  Warren,  In  re.  69  L.  J.  Q.  B.  425 ;  66  L.  J.  Q.  B.  71. 
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The  creditor  of  an  insolvent  debtor,  who  dies  without  having 
been  adjudicated  bankrupt,  is  entitled  to  the  benefit  of  any  pay- 
ment or  security  made  or  given  by  the  debtor,  although  such 
payment  or  security  would,  in  case  of  bankruptcy,  have  been  set 
aside  as  a  fraudulent  preference  (d). 


SECTION  11. 

INJtTElES   To    CORPOREAL   RIGHTS    OF   PROPERTY   IN   LAND. 

Biffhts  of  property  in  land  generally. — Eights  to  land  form  the 
most  important  branch  of  the  rights  of  property,  and  differ  in 
many  respects  from  other  rights  of  property  having  a  corporeal 
object.  "  Land,  which  is  immovable  and  indestructible,  is  evi- 
dently a  different  species  of  property  from  a  cow  or  a  sheep,  which 
may  be  stolen,  killed,  and  eaten,  or  from  a  chair  or  a  table,  which 
may  be  broken  up  or  burnt.  No  man,  be  he  ever  so  feloniously 
disposed,  can  run  away  with  an  acre  of  land.  The  owner  may  be 
ejected  ;  but  the  land  remains  where  it  was  :  and  he  who  has  been 
wrongfully  turned  out  of  possession  may  be  reinstated  in  the 
identical  portion  of  land  from  which  he  has  been  removed  "  (e). 

The  highest  right  to  land  known  to  the  law  is  that  of  the 
tenant  in  fee  simple  in  possession,  who  is  entitled  to  use  and  enjoy 
the  land  in  any  way  which  is  not  inconsistent  with  the  rights  of 
the  public  generally  or  of  adjoining  landowners.  The  tenant  in 
fee  simple  may  alienate  his  right  either  wholly  or  partially  during 
his  lifetime,  and  at  his  death  may  by  his  will  designate,  within 
certain  limits,  the  persons  who  are  to  succeed  to  the  rights  which 
he  has  not  disposed  of  while  living.  The  ownership  of  the  land 
is  said  to  carry  with  it  everything  both  above  and  below  the  sur- 
face, according  to  the  maxim  of  our  law,  cujus  est  solum,  ejus  est 
usque  ad  caelum  (ee). 

Title  and  seisin  may  be  proved  by  proof  of  the  pernancy  of  the 
rents  and  profits  of  land,  and  of  the  exercise  of  acts  of  ownership 
over  land ;  and  the  exercise  of  acts  of  ownership  may  be  established 
by  the  production  from  their  proper  custody  of  expired  and  ancient 
leases,  or  counterparts  of  leases,  executed  by  deceased  persons  or 

(cZ)  Middleton  v.  Folloeh,  2  CIi.  D.  (e)  Williaina'a  Principles  of  the  Law 

104;   45   L.  J.  Oh.  293;   approved  in  of  Real  Property,  p.  I. 

New's  Trustees  v.  Hunting  (1897),  2  Q.  B.  (ce)  See,  however,  post,  p.  308. 
19;  66  L.J.  Q.  B.  554,  562. 
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their  deceased  lessees  (/) :  and  declarations  of  deceased  occupiers 
of  land,  as  to  the  parties  under  whom  they  held,  are  admissible  in 
evidence  to  show  who  was  the  owner  of  the  inheritance  in  their 
time  (g).  Entries  by  a  deceased  agent  of  the  plaintiff  charging 
himself  with  the  receipt  of  money  as  rent  are  admissible  for  the 
same  purpose,  although  the  defendant  does  not  claim  through  tlie 
person  so  proved  to  have  paid  rent  (h). 

Bights  of  property  in  land — Acquisition  of  title  hy  oeeupation. 
— Possession  is  prima  facie  evidence  of  a  seisin  in  fee,  and  is  good 
against  all  the  world  except  the  person  who  can  show  a  better  title. 
A  person  who  has  a  title  by  occupation  only  may  devise  his 
interest ;  and  the  devisee  will  have  a  good  title  against  every  one 
but  the  true  owner,  and  may  maintain  an  ejectment  against  a 
person  who  has  entered  upon  the  land,  and  cannot  show  title  or 
possession  in  any  one  prior  to  the  testator  (i).  Occupation,  if 
continued  for  a  sufficiently  long  time,  will,  under  the  Statutes  of 
Limitation,  confer  a  good  title  even  against  the  true  owner. 

Title  by  occupation — The  Statutes  of  Limitation. — The  right  to 
land  may  be  barred,  and  a  new  title  conferred,  by  the  Statutes  of 
Limitation  (J).  By  the  Eeal  Property  Limitation  Act,  1874  (k), 
it  is  enacted  that  after  the  commencement  of  that  Act  (I),  no 
person  shall  make  an  entry  or  distress,  or  bring  an  action  or  suit  to 
recover  any  land  or  rent,  but  within  twelve  years  (m)  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action  or  suit,  shall  have  first  accrued  to  some  person  through 
whom  he  claims  (n) ;  or,  if  such  right  shall  not  have  accrued  to  any 
person  through  whom  he  claims,  then  within  twelve  years  (m)  next 
after  the  time  at  which  the  right  to  make  such  entry  or  distress,  or 
to  bring  such  action  or  suit,  shall  have  first  accrued  to  the  person 
making  or  bringing  the  same  (o).  When  the  person  claiming  any 
land  or  rent,  or  some  person  through  whom  he  claims,  has,  in 
respect  of  the  estate  or  interest  claimed,  been  in  possession  or  in 
receipt  of  the  profits  of  the  land,  or  in  receipt  of  the  rent,  and  has, 
while  entitled  thereto,  been  dispossessed,  or  has  discontinued  such 
possession  or  receipt,  then  the  right  is  to  be  deemed  to  have  first 

(/)  Doe  V.  Pulman,  3  Q.  B.  622;  11  (I)  1st  of  Jan.,  1879. 
L.  J.  Q.  B.  319.    And  see,  as  to  land-  (m)  Under  the   former  Act  (3  &  4 
tax  assessments  being  evidence  of  seisin,  Wm.   4,   c.   27)  the  time    was  twenty- 
Doe  V.  Arhwriglii,  2  Ad.  &  E.  182,  n. ;  2  years. 
L.  J.  K.  B.  102.  (n)  As  to  when  the  riglit  accrues  in 

(g)  Peaceable  v.  Wation,  4  Tannt.  16 ;  respect  of  an  estate  in  reversion  or  re- 
Doe  V.  Coulthred,  7  Ad.  &  E.  235 ;  7  mainder,  see  37  &  38  Vict.  c.  57,  s.  2 ; 
L.  J.  Q.  B.  52.  Pedder  v.  Hunt,  18  Q.  B.  D.  565;  56 

(7i)  Doe  V.  Staeey,  6  0.  &  P.  139.  L.  J.  Q.  B.  212. 

(i)  AsJier  v.  Whitlocic,  L.  B.  1  Q.  B.  1 ;  (o)  Brassington  v.  Llewellyn,  27  L.  J. 

35  L.  J.  Q.  B.  17.    See  Nagle  v.  SJiea,  Ex.  297.    Except  in  the  case  of  a  person 

Ir.  Eep.  8  0.  L.  224.  claiming  under  a  mortgage,  see  7  Wm. 

(i)  The  8  &  4  Wm.  4,  c.  27,  and  the  4,  and  1  Vict.  c.  28 ;  Thornton  v.  France, 

■  37  &  38  Vict.  c.  57.  [1897]  2  Q.  B.  143 ;  66  L.  J.  Q.  B.  705. 

(7.;)  37  &  38  Vict.  c.  57,  b.  1. 
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accrued  at  the  time  of  such  dispossession  (p)  or  discontinuance  of 
possession  (q),  or  at  the  last  time  at  which  any  profit  or  rent  was  so 
received  (r).  The  effect  of  these  sections  is  to  put  an  end  to  all 
questions  whether  the  possession  of  the  land  has  been  adverse  or 
not.  If  another  person  has  been  in  actual  possession,  whether 
adversely  or  not,  the  claimant  is  barred  when  the  right  of  entry  on 
which  he  relies  first  accrued  above  twelve  years  before  bringing 
the  action  (s). 

A  person  may  occupy  by  means  of  his  servant  (t)  or  licensee. 
In  such  a  case  the  occupation  of  the  servant  or  licensee  would  not 
be  a  discontinuance  of  possession  by  the  master  or  licensor. 

Title  hy  oecupaiion — Tenant-at-will. — When  any  person  is  in 
possession  or  receipt  of  the  profits  of  land  or  rent  as  tenant-at- 
will,  the  right  of  the  person  entitled  subject  thereto,  or  of  the 
person  through  whom  he  claims,  to  make  an  entry  or  distress,  or 
bring  an  action  to  recover  such  land  or  rent,  is  to  be  deemed  to 
have  first  accrued  either  at  the  determination  of  such  tenancy 
or  at  the  expiration  of  one  year  next  after  the  commencement 
thereof,  at  which  time  such  tenancy  shall  be  deemed  to  have 
determined  (m)  ;  so  that  where  a  tenant-at-will  held  without 
interruption  for  more  than  twenty  years,  it  was  held  that  under 
3  &  4  Will.  4,  c.  27,  s.  7,  at  the  end  of  twenty-one  years  from  the 
commencement  of  the  tenancy,  the  right  of  the  owner  was  deter- 
mined {x).  The  mere  entry  by  the  landlord,  with  the  consent  of 
the  tenant,  for  the  purpose  of  doing  repairs,  for  example,  does  not 
interrupt  the  running  of  the  statute  («/).  It  is  provided  that  no 
mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a  tenant-at» 
will  to  his  mortgagee  or  trustee  within  the  meaning  of  that 
clause  {z). 

Title  hy  occufation — Tenants  from  year  to  year. — W^hen  any 
person  is  in  possession  or  receipt  of  the  profits  of  any  land  or 
rent  (a),  as  tenant  from  year  to  year,  or  other  period,  without  any 
lease  in  writing,  the  right  of  the  person  entitled  subject  thereto, 

(p)  Tamer  v.  Doe,  9  M.  &  W.  6i3  ;  (a;)  Doe  v.  Turner,  7  M.  &  W.  226; 

11  L.  J.  Ex.  453.  10   L.    J.  Ex.  213 ;    Tamer  v.   Doe,  9 

(g)  Smith  v.  Lloyd,  9  Ex.  562  at  p.  M.  &  W.  643 ;  11  L.  J.  Ex.  453 ;  Bay  v. 

571 ;  23  L.  J.  Ex.  194.     See  U'Donnell  Bay,  L.  K.  3  P.  C.  751 ;  40  L.  J.  P.  0. 

V.  M'Kinty,  10  Ir.  L.  Eep.  514 ;  Bains  v.  35. 

Baxion,  14  Oh.  D.  537;   49  L.  J.  Ch.  (y)  Lynes\.  Snaith  (lS99'),lQ.'B.i8G; 

473 ;    Littledale    v.    Liverpool    College,  68  L.  J.  Q.  B.  275. 

[1900]  1  Oh.  19 ;  69  L.  J.  Ch.  87.  (z)  Thorp  v.  Facey,  35  L.  J.   0.  P. 

ir)  S&i  Wm.  4,  c.  27,  s.  3.  349  ;  Boe  v.  Rock,   4  M.  &  G.  30  ;    11 

(s)  Culley  V.  Boe  d.  Taylerson,  11  Ad.  L.  J.  C.  P.  194;  Garrard  v.  Tuch,  8  C. 

&  E.  1008 ;  9  L.  J.  Q.  B.  288.  B.  231 ;  18  L,  J.  C.  P.  338 ;  Melling  v. 

(0  White  V.  Bayley,  10   C.  B.  N.  S.  Leah,  16  C.  B.  652 ;    24  L.   J.  0,    P. 

227 ;  30  L.  J.  0.  P.  253 ;  Sertie  v.  Beau-  187 ;  East  Slonehouse  Urhan  Council  v. 

mont,  16  East,  33;  Mayhem  T.  Buttle,  4  Willoughhy  (1902'),  2  K.  B.  318;  71  L.  J. 

E.  &  B.  347;  23  L.  J.  Q.  B.  372;  Bunt  K.  B.  873. 

T.  C^lson,  3  M.  &  Sc.  790.  (o)  Boe  v.  Benham,  7  Q.  B.  976 ;  14 

(m)  3  &  4  Wm.  4,  0.  27,  s.  7;  Boe  v.  L.  J.  Q-  B.  342,  343. 
Moore,  9  Q.  B.  555 ;  15  L.  J.  Q.  B.  324. 
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or  of  the  person  through  whom  he  claims,  is  to  be  deemed  to  have 
first  accrued  at  the  determination  of  the  first  of  such  years  or 
other  periods,  or  at  the  last  time  when  any  rent,  payable  in 
respect  of  such  tenancy,  shall  have  been  received  (which  shall 
last  happen)  (h). 

Title  hy  occupation — Wrongful  receipt  of  rent. — It  is  also 
enacted  that,  when  any  person  shall  be  in  possession  or  receipt  of 
the  profits  of  any  land,  or  in  receipt  of  any  rent,  by  virtue  of  a 
lease  in  writing  by  which  a  rent  of  20s.  or  upwards  shall  be 
reserved,  and  the  rent  shall  have  been  received  by  some  person 
wrongfully  (c)  claiming  to  be  entitled  to  such  land  or  rent  in  re- 
version immediately  expectant  on  the  determination  of  such  leasej 
and  no  payment  in  respect  of  the  rent  reserved  by  such  lease  shall 
afterwards  have  been  made  to  the  person  rightly  entitled  thereto, 
the  right  of  the  person  entitled  to  such  land  or  rent,  subject  to 
such  lease,  or  of  the  person  through  whom  he  claims,  to  make  an 
entry  or  distress,  or  bring  an  action,  after  the  determination  of 
such  lease,  shall  be  deemed  to  have  first  accrued  at  the  time  at 
which  the  rent  was  first  so  received  by  the  person  wrongfully 
claiming ;  and  no  such  right  shall  be  deemed  to  have  first 
accrued  upon  the  determination  of  such  lease  to  the  person  right- 
fully entitled  (d). 

Title  hy  occupation — Possession  of  a  co-parcener,  joint-tenant,  or 
tenant-in-common. — When  any  one  or  more  of  several  persons 
entitled  to  any  land  or  rent  as  co-parceners,  joint-tenants,  or 
tenants-in-common,  shall  have  been  in  possession  or  receipt  of  the 
entirety,' or  more  than  his  or  their  undivided  share,  for  his  or  their 
own  benefit,  or  for  the  benefit  of  any  person  other  than  the 
persons  entitled  to  the  other  shares  of  the  land  or  rent,  such 
possession  or  receipt  is  not  to  be  deemed  to  have  been  the 
possession  or  receipt  of  or  by  such  last-mentioned  persons,  or  any 
of  them  (e). 

Title  hy  occupation — Possession  of  a  younger  brother  or  relation. 
— When  a  younger  brother  or  other  relation  of  a  person  entitled 
as  heir  to  the  possession  or  receipt  of  the  profits  of  land,  or  to  the 
receipt  of  rent,  enters  into  the  possession  of  receipt  thereof,  such 
possession  or  receipt  is  not  to  be  deemed  to  be  the  possession  or 
receipt  of  the  heir  (/). 

Title  hy  occupation — Bona  fide  purchasers  of  trust  estates. — When 
any  land  is  vested  in  a  trustee  upon  any  express  trust  {g),  the 
right  of  the  cestui  que  trust,  or  any  person  claiming  through  him, 

(&)  3  &  4  Wm.   4,  c.   27,  s.  8.    See  (d)  3  &  4  Wm.  4,  o.  27,  s.  9. 

Lyell  T.  Kennedy,  14  App.  Cas.  437 ;  59  (e)  26.,  s.  12. 

L.  J.  Q.  B.  268.  (/)  lb.,  s.  13. 

(c)  Williams  v.  Pott,  L.   E.  12  Bq.  (.g)  Fairich  v.  Simpson,  24  Q.  B.  D. 

149;  40  L.  J.  Oh.  775.  128;  59  L.  J.  Q.  B.  7. 
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to  bring  a  suit  against  the  trustee,  or  any  person  claiming  through 
him,  to  recover  such  land,  is  to  be  deemed  to  have  first  accrued 
at,  and  not  before,  the  time  at  which  such  land  shall  have  been 
conveyed  to  a  purchaser  for  a  valuable  consideration,  and  shall 
then  be  deemed  to  have  accrued  only  as  against  such  purchaser, 
and  any  person  claiming  through  him  (h). 

Title  hy  occupation — AcJcnowledgment  of.  title. — When  any 
acknowledgment  of  the  title  of  the  person  entitled  to  any  land  or 
rent  shall  have  been  given  to  him  or  his  agent  in  writing,  signed 
by  the  person  in  possession  or  in  receipt  of  the  profits  of  such  land, 
or  in  receipt  of  such  rent,  then  such  possession  or  receipt  by  the 
person  by  whom  such  acknowledgment  shall  have  been  given  shall 
be  deemed  to  be  the  possession  or  receipt  of  the  person  to  whom  or 
to  whose  agent  such  acknowledgment  shall  have  been  given  at  the 
time  of  giving  the  same ;  and  the  right  of  such  last-mentioned 
person,  or  any  person  claiming  through  him,  shall  be  deemed  to 
have  first  accrued  at,  and  not  before,  the  time  at  which  such 
acknowledgment,  or  the  last  of  such  acknowledgments,  if  more 
than  one,  was  given  (i). 

Title  hy  occupation — Entry  upon  land  and  continual  claim. — No 
person  is  to  be  deemed  to  have  been  in  possession  of  any  land 
within  the  meaning  of  the  Act,  merely  by  reason  of  his  having 
made  an  entry  thereon  (/c) ;  and  no  continual  or  other  claim  upon 
or  near  any  land  will  preserve  any  right  of  making  an  entry  or 
distress,  or  of  bringing  an  action  Q).  "  The  making  an  entry,' 
observes  Creswell,  J.,  "  amounts  to  nothing,  unless  something  is 
done  to  divest  the  possession  out  of  the  tenant  and  revest  it  in 
fact  in  the  lord  "  (m). 

Title  by  occupation — Disabilities. — Six  years  are  allowed  in  all 
cases  for  persons  under  disability  from  the  time  the  disability 
ceases  (to)  ;  but  no  action  is  to  be  brought  after  thirty  years  (o). 
The  disabilities  enumerated  as  having  the  effect  of  extending  the 
period  of  limitation,  are  infancy,  coverture  (p),  idiocy,  lunacy,  and 
unsoundness  of  mind,  at  the  time  the  right  to  make  an  entry  or 

(7s)  3  &  4  Wm.  4,  o.  27,  s.  25;  East  (n)  37&38  Viot.  o.57,a.  3.  The  period 

Stonehouse  Urban  Council  v.  Willoughby  under  the  former  Act  was  ten  years. 

(1902),  2  K.  B.  318  ;  71  L.  J.  K.  B.  873.  (o)  37   &  38  Vict.   c.   57,  s.  5.     The 

(«)  3  &  4  Wm.  4,  0.  27,  s   14;  LiijY.  i^eriod  under  the  former  Act  was  forty 

Peter,  3  H.   &  N.  101 ;   27  L.  J.  Ex.  years. 

239;  Gonde  v.  Job,  1  EI.  &  El.  G ;  28  (p)  By  sect,   1,    sub-sect.   2,  of  the 

L,  J.  Q.  B.  1 ;  Fundoii  v.  G!ogg,  10  M.  &  Married  Women's   Property   Act,  1882, 

W.  572.  a  married  woman  can  sue  in  tort  as  if 

(fc)  3  &  4  Wm.  4,  c.  27,  s.  10  ;  Randall  she  were  a  femi  sole,  and  therefore  the 

V.  Stevem,  2  E.  &  B.  641 ;  23  L.  J.  Q.  Statutes  of  Limitations  will  now  ran 

B.    68 ;   Loehe  v.  M'xtthews,  13    C.  B.  against  her,  though  the  right  to  recover 

N.  S.  753 ;  32  L.  J.  C.  P.  98.  against  her  estate  may  be  affected  by 

G)  3  &  4  Wm.  4,  0.  27,  s,  11 ;  Brass-  the  property  being  vested  in  trustees. 

ington  v.  Llewellyn,  27  L.  J.  Ex.  297.  See  ffodgson  v.  Williamson,  15  Ch.  D. 

(m)  Doe  V.  Coombs,  9  0.  B.  714 ;  19  87,  and  Lowe  v.  Fox,  15  Q.  B.  D.  667 ; 

L.  J.  0.  P.  306.  54  L.  J,  Q.  B.  561 ;  ante,  p.  96. 
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distress,  or  briug  an  action  to  recover  any  land  or  rent,  shall  have 
first  accrued  (g).  The  extension  of  the  period  of  limitation  is 
granted  also  from  the  death  of  the  person  under  disability.  If  a 
person  under  successive  disabilities,  before  the  first  disability  is 
removed,  becomes  subject  to  another,  the  time  runs  from  the  date 
of  the  removal  of  the  last  disability  (r). 

Title  hy  occupation — Concealed  fraud. — By  sect.  26  it  is  enacted 
that,  in  case  of  concealed  fraud,  the  right  of  a  person  to  bring  a 
suit  in  equity  for  the  recovery  of  land  or  rent  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  such  fraud  shall,  or  with 
reasonable  diligence  might,  have  been  first  discovered  (s).  The 
fraud  must  be  that  of  the  person  setting  up  the  statute  or  of  some 
person  through  whom  he  claims  (t). 

Title  ly  occupation — Ecclesiastical  and  eleemosynary  corporations 
are  allowed  (sect.  29)  two  incumbencies  and  six  years,  or  sixty 
years,  for  the  recovery  of  land  (m). 

Encroachment. — A  landlord  is  entitled  at  the  determination  of 
the  tenancy  to  recover  from  the  tenant,  not  only  the  land 
originally  demised,  but  also  any  land  which  the  tenant  may  have 
added  to  it  by  encroachment  from  the  waste,  such  encroachment 
being  deemed  to  have  been  made  by  him  as  tenant  as  an  addition 
to  his  holding,  and  consequently  for  the  benefit  of  his  landlord, 
unless  it  is  made  under  circumstances  which  show  an  intention  to 
hold  it  for  his  own  benefit  alone,  and  not  as  part  of  his  holding 
under  the  landlord  (x).  This  rule  is  not  confined  to  cases  where 
the  encroachment  is  upon  land  to  which  the  landlord  is  entitled, 
but  applies  to  cases  where  the  land  encroached  upon  does  not 
belong  to  the  landlord.  It  is  held  in  such  cases  that,  as  between 
the  landlord  and  the  tenant,  the  tenant  must  prima  facie  be 
deemed  to  have  taken  in  the  additional  land  as  part  of  his 
tenancy  and  for  the  benefit  of  his  landlord  (y).  It  is  not  necessary 
that  the  encroachment  should  adjoin  the  holding;  it  is  enough, 
if  it  is  so  near  that  by  nature  of  its  nearness  the  tenant  gained 
the  opportunity  of  making  it  (z),  nor  is  it  material  whether  the 
encroachment  was  made  with  the  consent  of  the  landlord  or  not. 
In  either  case  the  period  of  limitation  does  not  begin  to  run 
until  the  termination  of  the  tenancy  (y).    But  one  who  occupies,  as 

(2)  Absence  beyond  seas  was  formerly  (x)   Whilmore  Y.  Humphries,  L.  E.  7 

a  disability,   but  is  so  no   longer ;    37  C.  P.  1 ;  41  L.  J.  C.  P.  43 ;  Tahor   v. 

&  38  Vict.  c.  57,  s.  4.  Godfrey,  64  L.  J.  Q.  B.  245. 

()•)  Borrows  v.  Ellison,  L.  E.  6  Ex.  {y)   Whitmore  v.  Humphries,  L.  E.  7 

128;  40  L.  J.  Ex.  131.  0.  P.  1;  41  L.  J.  0.  P.  43;   Attorney- 

(s)  Chetham  v.  Hoare,   L.  E.  9  Eq.  General  v.  Tomline,  5  Oh.  D.  750 ;  46 

571 ;  39  L.  J.  Oh.  376 ;    Vane  v.   Vane,  L.  J.  Oh.  654. 

L   E   8  Oh   388;  42  L.  J.  Oh.  299.  (z)  Lisharne  (Earl  of)  v.  Davies,  L. 

(0 'jfeCaJZim  in  re,  [1901]  1  Oh.  143;  E.  1  0.  P.  259;  35  L.  J.   0.  P.   193; 

70  L.  J.  Oh.  206.  -^a*'  Stonehouse  Urban  Council  v.  Wil- 

(m)  Ecclesiastical    Commissioners    v.  hughhy,  [1902]  2  K.  13.  318 ;  71  L,  J, 

Powe,  5  App.  Oas,  736 ;  49  L.  J.  Q.  B.  771.  K.  B.  873. 
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his  own,  land  belonging  to  another,  and,  before  he  has  acquired  a 
title  by  the  Statutes  of  Limitation,  becomes  tenant  to  the  latter 
of  land  adjacent  to  the  land  so  occupied,  does  not  thereby  change 
the  character  of  his  possession,  but  can,  whilst  he  remains  tenant, 
acquire,  as  against  his  landlord,  a  title  to  the  land  first  occupied 
by  him  (a). 

Title  ly  descent. — The  acquisition  of  land  by  descent  is  a  sub- 
ject beyond  the  scope  of  this  book.  The  title  of  the  heir-at-law 
is  perfected  by  entry ;  and  without  entry  he  cannot  maintain 
trespass  for  an  injury  to  lands  descended  to  him ;  but,  after  entry, 
his  right  of  possession  relates  back,  so  as  to  support  an  action 
against  a  wrong-doer  for  a  trespass  committed  at  an  antecedent 
period  (6). 

Title  hi/  purchase. — The  execution  of  a  simple  contract  in 
writing  for  the  sale  and  purchase  of  an  estate  in  fee,  although 
accompanied  by  livery  and  seisin,  or  delivery  of  possession  of  the 
land  to  the  purchaser,  does  not,  since  the  passing  of  the  Eeal 
Property  Act,  1845,  transfer  to  him  the  legal  estate  or  interest 
agreed  to  be  sold.  The  written  contract,  if  it  amounted  to  a  grant 
of  the  fee,  would  be  a  feoffment,  and  would  be  avoided  by  the 
section  of  the  Act  which  enacts  that  "  a  feoffment  (other  than  a 
feoffment  made  under  a  custom  by  an  infant)  shall  be  void  unless 
evidenced  by  deed."  A  right  to  have  a  conveyance  of  the  land 
passes  by  the  contract  to  the  purchaser,  but  not  any  legal  estate 
or  interest  in  the  land  itself  beyond  an-  estate  at  will.  It  is  not 
necessary,  however,  for  the  alienation  of  property  that  there 
should  be  a  formal  deed  of  conveyance ;  a  contract  for  a  valuable 
consideration,  by  which  it  is  agreed  to  make  a  transfer  of  par- 
ticular, specified  property,  passes  the  beneficial  interest,  provided 
the  contract  is  one  which  would  be  specifically  enforced  (e).  The 
estate,  fiom  the  signing  of  the  contract,  becomes  the  real  property 
of  the  vendee,  who  is  said  to  have  the  equitable  interest  in  the 
land,  while  tlie  vendor  has  the  legal  estate,  but  is  deemed  to  be  a 
trustee  for  the  purchaser,  holding  the  land  upon  trust  to  convey 
it  to  the  latter  upon  the  terms  of  the  contract  of  sale  (d). 

Division  of  rights  over  land  in  respect  of  their  quantity. — The 
highest  interest  in  land  known  to  the  law  is  that  of  a  tenant  in 
fee  simple  in  possession ;  but  this  interest  may  be  divided  amongst 
two  or  more  persons,  of  whom  one  may  be  entitled  to  the  present 
enjoyment,  for  a  longer  or  shorter  period,  while  the  other  is 
entitled  to  the  enjoyment  of  the  land  upon  the  determination  of 

(a)  Dixon  v.  Baty,  L.  E.  1  Ex.  259.  21  Q.  B.  D.  289  ;  57  L.  J.  Q.  B.  428. 

(6)  Barnell  v.   Guildford  (Earl),   H  (d)  Davie  v.  Beardsham,  1   Ch.   Ca. 

Exoh.  19;  24  L.  J.  Ex.  281.  39;    Warren  v.  Murray  (1894),  2  Q.  B, 

(o)  Solroyd  v.  MarshaU,  10  H.  L.  0.  648;  64  L.  J.  Q.  B.  42. 
191  ;  33  L.  J.  Ch.  193;  8min  v.  Ayres, 
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the  interest  of  the  first ;  of  these,  the  first  is  said  to  have  the 
possession  of  the  land,  and  the  other  the  reversion;  and  this 
division  of  the  right  to  land  into  the  right  to  the  possession,  and 
the  right  to  the  reversion,  is  one  of  great  importance  in  the  law 
of  torts.  The  right  to  land,  again,  may  belong  to  one  person,  or 
may  be  shared  between  two  or  more  as  joint  tenants  or  tenants  in 
common. 

Division  of  rights — Possession. — A  person  may  be  entitled  to 
the  actual  use  and  enjoyment  of  land  for  a  period  dependent  upon 
the  -will  of  the  reversioner  (tenant-at-will),  or  for  a  term  of  years 
(termor  or  lessee),  or  for  life  (tenant  for  life).  Whatever  the 
duration  of  his  interest,  he  may,  as  the  actual  occupier,  maintain 
an  action  for  wrongful  acts  interfering  with  the  beneficial  use  and 
enjoyment  of  the  property  and  diminishing  the  value  of  his  pos- 
sessory interest;  but  the  amount  of  actual  damage  he  will  be 
entitled  to  recover  will  depend  upon  the  quantity  of  his  interest. 
If  the  soil  and  freehold  of  the  loeus  in  quo  are  proved  to  be  in  the 
plaintiff,  the  possession  is  also  presumed  to  be  in  him,  unless 
there  is  some  evidence  to  the  contrary  (e)  ;  for  possession  follows 
the  property  when  there  is  no  actual  possession  in  another 
person  (/). 

Actual  or  constructive  possession,  without  proof  of  any  title 
to  the  soil  and  freehold,  is  quite  sufficient  to  support  an  action 
against  a  wrong-doer  (g)  ;  for  he  who  commits  a  trespass  upon  the 
possession  of  another,  being  himself  a  wrong-doer,  has  no  right  to 
put  the  other  party  to  proof  of  title  (h).  Thus  a  tenant  holding 
over  after  determination  of  his  lease  has  sufficient  possession  as 
against  all  persons  except  his  landlord  (i)  and  those  claiming 
under  Mm;  But  one  who  is  himself  a  trespasser  cannot  maintain 
trespass  against  tlie  rightful  occupier  who  re-enters  (k)  or  against 
any  person  who  enters  by  the  command  or  authority  of  the  true 
owner  (I).  A  lessee  of  the  vesture  or  herbage,  or  a  purchaser  of 
growing  crops,  who  has  a  right  to  the  use  of  the  land  for  bringing 
the  crops  to  maturity,  and  has,  consequently,  an  interest  in  the 
-soil,  may  maintain  an  action  for  a  trespass  against  any  person 
who  wrongfully  comes  upon  the  land,  or  interferes  in  any  way 
with  the  growing  crops  (m) ;  but  a  purchaser  of  crops  arrived  at 
maturity,  who  has  bought  them  with  a  view  to  their  immediate 

(e)  Parke,  B.,  Eebbert  v.  Thomas,  1  Oharhsworih,  4  B.  &  0.  574  at  p.  594 ;  3 

0.  M.  &  E.  861  at  p.  864.  L.  J.  (O.  S).  K.  B.  265. 

(/)  B.  V.  Mayor,  &c.,  of  London,  4  (&)  Browne\.Dawson,12A.&'E.624:; 

T.  E.  21  at  p.  26.  10  L.  J.  Q.  B.  7. 

Cg)  Graham  v.  Peat,  1  East,  244.  (I)  Chambers  v.   Donaldson,  11  East, 

(A)  Harper  v.  Gharlesworth,  4  B.  &  0.  65. 

574 ;  3  L.  J.  (O.  S.)  K.  B.  265 ;  Asher  v.  (m)  Croshi/   v.    Wadswm-th,  6    East, 

WMtlock,   L.  E.   1   Q.  B.  1;  35  L.  J.  609.  See  Boads  v.  Overseers  of 'frumpinq- 

.  B.  17.  ion,  L.  E.  6  Q.  B.  56  at  p.  64;  40  h.  J, 

(0  Per    liittledale,    J.,    Uavfer    V.  JI.  C.  36. 
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severance  as  chattels,  and  has  no  interest  in  the  soil,  cannot  main- 
tain an  action  for  a  trespass  upon  the  land,  but  must  confine  his 
cause  of  action  to  a  claim  for  damages  for  an  injury  to  goods  and 
chattels  (n). 

Very  slight  evidence  of  possession  is  sufiicient  to  establish  a 
prima  facie  title  to  sue  for  an  injury  to  realty,  such  as  the 
occupation  of  the  soil  with  stones  and  rubbish,  which  have  been 
placed  thereon  by  order  of  the  plaintiff,  and  kept  there  for  some 
short  time  without  molestation ;  or  the  building  of  a  wall,  or  a 
dam,  mound,  or  fence,  which  goes  on  for  some  weeks  without 
interruption,  and  is  then  knocked  down  (o) ;  or  the  enclosure  or 
cultivation  of  a  piece  of  waste  ground,  the  mowing  of  the  grass 
thereof,  or  the  pasturing  of  a  cow  thereon ;  for  mere  occupancy 
of  land,  however  recent,  gives  a  good  title  to  the  occupier,  whereon 
he  may  recover  as  against  all  who  cannot  prove  an  older  and  better 
title  in  themselves  (p).  The  digging  of  pits  in  a  common,  and 
throwing  out  heaps  of  earth,  are  prima  facie  proof  of  ownership 
of  the  heaps  cast  out,  so  as  to  support  an  action  against  a  wrong- 
doer for  carting  away  the  heaps  (q). 

To  maintain  the  action,  however,  there  must  in  all  cases  be 
proof  of  actual  or  constructive  possession  by  the  plaintiff  at  the  time 
the  wrong  was  committed  (r).  A  lessee  before  entry  cannot  bring 
trespass  (s)  ;  neither  can  a  lodger,  because  the  possession  is  in  his 
landlord  (t).  An  auctioneer  who  enters  a  house  to  sell  fixtures 
cannot  sue  for  trespass  to  the  house  (m).  Where  the  plaintiff 
held  some  land  under  a  tenant  for  life,  so  that  his  interest  ceased 
on  the  death  of  the  tenant  for  life,  and  at  the  time  of  the  determi- 
nation of  the  life  interest,  and  down  to  the  time  of  the  commission 
of  the  trespass  and  the  commencement  of  the  action,  the  plaintiff 
had  no  servants,  or  cattle,  or  anything  upon  the  land  to  show  that 
he  continued  in  possession  of  it,  it  was  held  that  there  was  no 
proof  that  he  was  possessed  of  the  land,  and  that  his  action  was 
not  maintainable  (x).  Where  certain  commissioners  of  sewers 
placed  a  dam  in  a  public  navigable  river,  the  soil  or  bed  of  which 
was  not  vested  in  them,  it  was  held  that  they  had  no  such  posses- 
sion of  the  dam  as  would  enable  them  to  maintain  an  action 

(n)  Farlmr\.  Staniland,!! 'East,  362;  L.   J.  (0.  S.)  C.  P.  172;   Sarrison  v. 

Evans  v.  Roberts,  5  B.  &  0. 829  at  p.  837 ;  Blaekhurn,  17  0.  B.  N.  S.  678 ;  34  L.  J. 

4  L.  J.  (O.  S.)  K.  B.  313.  0.  P.  109. 

(o)  Every  v.  Smith,  26  L.  J.  Ex.  344 ;  (s)  Harrison  v.  Blaekhurn,  17  C.  B. 


I  V.  Collide,  5  B.  &  Aid.  600;  1  D.  N.  S.  678;  34  L.  J.  0.  P.  109;  Wallis 

&K.225.  V.  Hands,   [1893]  2  Oh.  75;   62  L.   J. 

ip)  Catteris  v.  Coviper,  4  Taunt.  547 ;  Ch.  586. 

Matson  v.   CooTce,  4  Bing.  N.  C.  392;  («)  Monks -sr.  Dylies.'k'H.  &W.567;  8 

Foster  v.  WarbUngton  Rural  Council,  75  L.  J.  Ex.  73. 

L.  J.  K.  B.  514 ;  (1906)  1  K.  B.  648.  («)  Davis  v.  Banks,  3  Exch.  435  ;  18 

(2)  Northam  v.  Bowden,  11  Exch.  70 ;  L.  J.  Ex.  213. 

24  L.  J.  Ex.  237.  (x)  Brown  v.    Notley,  3  Exch.   219 : 

(J-)  Topliam  V.  Dent,  6  Bing.  515;  8  18  L.  J.  Ex.  39. 
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against  a  wrong-doer  for  pulling  it  down  (y).  But,  if  it  is  proved 
that  contractors  or  commissioners  of  public  works  have  got  the 
permission  of  the  owner  of  the  soil  for  the  erection  of  their  works, 
or  if  it  is  shown  that  they  and  their  servants  were  in  the  actual 
possession"  of  the  works  at  the  time  of  the  commission  of  the 
trespass,  this  will  be  sufficient  to  enable  them  to  maintain  the 
action  (z).  Where  a  landowner  gave  the  plaintiff  permission  to 
build  a  bridge  on  his  land,  for  the  use  of  the  public,  and  the 
plaintiff  built  the  bridge,  and  the  defendant  afterwards  removed 
the  parapets  and  carried  away  the  stones,  it  was  held  that,  on  the 
severance  of  the  stones  from  the  land,  they  became  chattels,  the 
property  in  which  was  vested  ia  the  plaintiff,  and  that  he  was 
entitled  to  maintain  an  action  against  the  defendant  for  carrying 
them  away  (a).  Where,  however,  the  plaintiff  actually  used  the 
grazing  upon  a  strip  of  land,  but  his  occupation  of  the  strip  was 
not  exclusive  of  the  owners  of  the  land,  it  was  held  that  he  could 
not  maintain  an  action  against  a  third  person  who  interfered  with 
his  use  of  the  grazing  (b). 

Navigation  commissioners  authorized  by  statute  to  make  a 
river  navigable  and  form  towing-paths,  on  making  compensation 
to  the  adjoining  landowners,  have  no  such  possession  of  the  soil 
of  the  towing-path,  or  of  the  artificial  river-banks  formed  by 
deepening  the  river  and  throwing  out  the  soil  from  the  bed  to  the 
sides  of  the  stream,  as  will  enable  them  to  maintain  an  action  for 
a  trespass  for  cutting  down  trees  growing  in  the  soil  of  the  towing- 
path  or  the  banks,  although  they  may  have  been  in  the  habit  of 
repairing,  mowing,  and  trimming  the  banks,  and  exercising  acts 
of  ownership  over  them  (c). 

It  is  to  a  great  extent  a  question  of  fact  how  far  physical 
occupation  of  a  portion  of  land  may  constitute  possession  of  the 
remainder.  The  effect  of  such  an  occupation  may  well  vary 
according  as  the  occupier  has  or  has  not  the  right  to  possession 
of  the  remainder  (d).  Possession  of  the  surface  prima  facie 
includes  possession  of  the  subsoil  and  minerals  (e).  If  land  is 
demised  generally  to  a  lessee,  who  enters  under  the  lease,  he  is 
in  possession  of  both  the  surface  and  the  minerals ;  but  he  has 
no  right  to  work  the  minerals  without  the  licence  of  the  lessor ; 
neither  can  the  lessor  work  them  without  the  permission  of  the 
lessee.     If  the  adjoining  occupier  sinks  a  mine  in  his  own  land, 

(if)  Duke  of  Newcastle    v.   ClarJi,  8  servancy  Board  v.  Button,  12  Oh.  D. 

Taunt.  602.  383 ;  6  App.  Gag.  685  ;  51  L.  J.  Oh.  17. 

(z)  Dyion  v.  ColUch,  5  B.  &  Aid.  600 ;  See  also  pott,  p.  380. 

1  D.  &  E.  225.  (A)  Goverdale  v.  Charlton,  4  Q.  B.  D. 

(a)  Barrison  v.  Parher,  6  East,  151.  104 ;  48  L.  J.  Q.  B.  128 ;  AsMon  v.  Stoch, 

(&)  Goverdale  v.  Charlton,  4  Q.  B.  D.  6  Oh.  D.  719. 

lOi ;  48  L.  J.  Q.  B.  128.  (e)  Smith  v.  Lloyd,  9  Exch.  562  at  p. 

(c)  Hollis  Y.  Goldfinch,  1  B.  &  0. 205 ;  574 ;  23  L.  J.  Ex.  194. 
1   L.   J.  (O.  S.)  K.  B.   91;  Zee  Gon- 
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and  makes  lateral  excavations,  trespassing  iipoa  the 'minerals  of ^ 
the  lessee  without  disturbing  the  surface  of  the  laud  in  hisoocu- 
pation,  the  lessee  may,  nevertheless,  maintain  an  action  for  the 
trespass  and  injury  to  his  possessory  interest,  and  the  lessor  may. 
maintain  an  action  for  the  injury  to  his  reversionary  estate.     But 
the  possession  of  the  surface  may  be  in  one  person  whilst  possession 
of  the  subsoil  is  in  another.     If  the  surface  and  minerals  have 
been  dissevered  in  title,  and  have  become  separate  tenements, 
then  the  grantee  or  owner  of  the  minerals  is  the  only  person 
entitled  to  sue  in  respect  of  trespasses  upon  them  (/). 

If  the  owner  of  land  has  parted  with  the  herbage  and  right  to 
the  surface  of  the  land,  retaining  only  an  interest  in  the  subsoil, 
he  cannot  maintain  an  action  for  trespasses  upon  the  surface  (g)  ; 
but,  if  any  person  digs  holes  through  the  surface,  and  trespasses 
upon  the  subsoil,  he  is  then  entitled  to  an  action  for  damages  (h). 
A  man  may  be  in  constructive  possession  by  his  servants  (i). 

Possession  hy  relation. — If  the  plaintiff  has  come  into  possession 
of  land  by  virtue  of  a  right  of  entry  accruing  after  a  trespass  has 
been  committed,  the  trespass  is  not  a  wrong  as  against  him,  and 
he  cannot  maintain  an  action  in  respect  of  it  (Jc),  unless  it  be  a 
continuing  trespass  Q).  But  it  is  otherwise  if  he  had  a  right  of 
entry  before  the  trespass  was  committed  and  his  actual  entry 
after  the  trespass  was  in  exercise  of  that  right,  as  in  the  case  of 
an  heir-at-law  (m),  or  a  mortgagee  (n)  entering  into  possession, 
for  then  his  possession  relates  back  to  his  right  of  entry,  and 
enables  him  to  recover  for  trespasses  committed  after  the  right  of 
entry  accrued,  and  before  the  actual  entry  was  effected. 

Disseisin  and  re-entry. — If  one  disseises  me,  and  during  the 
disseisin  he  cuts  down  the  trees  or  grass,  or  the  corn  growing 
upon  the  land,  and  I  afterwards  re-enter,  I  shall  have  an  action  of 
trespass  against  him  for  the  trees,  grass,  corn,  &c. ;  for,  after  my 
regress,  the  law,  as  to  the  disseisor  and  his  servants,  supposes  the 
freehold  always  continued  in  me  (o).  By  re-entry  the  disseisee  is 
remitted  to  his  first  possession,  us  if  he  had  never  been  out  of 
possession  (p).  A  person,  therefore,  who  has  the  freehold  and  a 
right  to  the  possession  of  the  land,  may  by  entry  upon  the  land 
acquire  sufficient  possession  of  it  to  enable  him  to  maintain  an 

(/)  Ketjse  V.  Powell,  2  E.  &  B.  132  (/c)  PilgrimY.  Southamnton,&c.,Bv.,S 

at  p.  144  ;  22  L.  J.  Q.  B.  305 ;  Leiois  0.  B.  25 ;  18  L.  J.  0.  P.  332. 
V.  Branthwaile,  2  B.  &  Ad.  437  ;  9  L.  J.  (Z)  Sulmes  v.    WiUon,  10  Ad.  &  E. 

(O.  S.)K.B.  263.     B&sHamiltoni'Duhe)  503. 
V.  Gmftam,  L.  R.  2  Sc.  App.  166.  (m)  Barnett  v.  Guildford  (Earl),  11 

(g)  Cox  V.  Mousley,  5  0.  B.  533;  17  Exch.  19;  24  L.  J.  Ex.  281. 
L.  J.  0.  P.  162.  (»)  Ocean  Accident,  &c..  Corporation 

(h)  Cox  V.  Glue,5  0.  B.  533;  17  L.J.  v.  tlford  Gas  Co.,  [1905]  2  K.  B.  493; 

C.  P.  162.  74  L.  J.  K.  B.  799. 
.  («')  Bertie  v.  Beaumont,  16  East,  33  ;  (o)  Liford's  case,  11  Co.  Eep.  51  a. 

White  V.  Bayley,  10  0,  B.  N.  S.  227  ;  (j>)  Bolcome  v.  Bawlim,  Mooro,  641, 

30  L.  J.  C.  P.  253. 
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action  for  a  trespass  against  any  person  wlio,  being  in  possession 
at  the  time  of  his  entry,  wrongfully  continues  upon  the  laud  (q). 
It  is  not  necessary  that  the  person  who  makes  the  entry  should 
declare  that  he  enters  to  take  possession.  It  is  sufficient  if 
he  does  any  act  to  show  his  intention,  and,  having  regained 
actual  possession  by  his  peaceable  entry  upon  the  unlawful 
possession  of  the  occupier,  and  being  entitled  to  treat  the  latter  as 
a  trespasser,  all  those  who  come  upon  the  land  without  title,  after 
such  vesting  of  possession,  are  trespassers.  If  a  landlord,  having 
a  right  to  the  possession  of  land  on  the  expiration  of  a  lease,  sends 
his  agent  to  the  land  to  demand  possession,  and  the  agent  enters 
and  makes  the  demand,  this  is  a  sufficient  entry  to  clothe  the 
landlord  with  the  constructive  possession,  so  as  to  enable  him  to 
sue  in  trespass  all  persons  who  subsequently  come  upon  the  land 
by  the  authority  of  the  tenant  (r).  As  soon  as  a  person  is 
entitled  to  possession,  and  enters  in  the  assertion  of  that  title,  the 
law  vests  the  actual  possession  in  him.  If  there  are  two  persons 
in  a  field,  each  asserting  that  the  field  is  his,  and  each  doing 
some  act  in  the  assertion  of  the  right  of  possession,  the  person  who 
has  the  title  is  in  actual  possession,  and  the  other  person  is  a 
trespasser  (s). 

Injuries  to  rights  of  property  in  land — What  constitutes  a  tres- 
pass.— Every  unauthorized  entry  upon  land  in  the  occupation  or 
possession  of  another  constitutes  a  trespass,  in  respect  of  which 
an  action  for  damages  is  maintainable,  unless  the  act  can  be 
justified.    If  a  man's  land  is  not  surrounded  by  any  actual  fence, 
the  law  encircles  it  with  an  imaginary  inclosure,  to  pass  which  is, 
in  technical  language,  to  "  break  and  enter  his  close."    The  mere 
act  of  breaking  through  this  imaginary  boundary  constitutes  a 
cause   of  action,  as  being  a  violation  of  the  right  of  property, 
altliough  no  actual  damage  may  be  done  (t).  If  the  entry  is  made 
after  notice  not  to  trespass,  or  is  a  wilful  intrusion  upon  a  man's 
domestic  privacy,  or   an   insulting  invasion  of  his  proprietary 
rights,  a  very  serious  cause  of  action  will  arise,  and  exemplary 
damages  will  be  recoverable  (u) ;  but,  if  there  has  been  no  insult- 
ing or  wilful  and  persevering  trespass,  and  no  actual  damage 
done,  and  no  question  of  title  is  involved,  the  damages  recoverable 
may  be  merely  nominal.    Every  trespass  upon  land  is,  in  legal 
parlance,  an  injury  to  the  land,  although'  it  consists  merely  in  the 
act  of  walking  over  it,  and  no  damage  is  done  to  the  soil  or  grass. 

(q)  Butcher  v.  Butcher,  7.   B.   &  C.  (s)  Jones  v.  Chapman,  2  Exoh.  803  at 

399;  1  M.  &  B.  220;  6  L.  J.  (0.  S.)  p.  821;  18  L.  J.  Kx.  456. 

K.  B.  51 ;  Utohfield  v.  Beady,  5  Exoh.  (i)  Ante,  p.  45. 

939;  20  L.  J.  Ex.61.  (w)  Mereit  v.  Harvey,  5  Taunt.  442  ; 

(r)  Hey  v.  Moorhouse,  6  Bing.  N.  0.  Sears  r.  Lyons,  2  Stark.  317. 
52 ;  9  L.  J.  0.  P.  113 
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Every  injury  to  the  possession  of  the  occupier  is,  in  principle,  a 
injury  to  the  property;  and,  therefore,  if  a  man  is  unlawful! 
turned  out  of  his  dwelling-house,  that  amounts,  in  point  of  law,  t 
an  injury  to  the  dwelling-house  (x). 

If  one  man  throws  stones,  rubbish,  or  materials  of  any  kind  o 
the  land  of  another,  this  is  a  trespass  for  which  he  is  responsibl 
in  damages  (y).  So  to  pour  water  out  of  a  pail  into  anotht 
man's  yard.  To  shoot  into  another  man's  land  is  a  tref 
pass  (z).  Whether  firing  a  gun  over  his  land  would  be  a  trespai 
must  be  considered  doubtful  (a),  for  it  is  not  clear  how  far  th 
maxim  cujus  est  solum  ejus  est  usque  ad  caelum  applies.  It  has  bee 
held  that  a  man  who  builds  an  eave  overhanging  his  neighbour 
land  is  liable  for  a  nuisance  (b) ;  whether  he  would  be  also  liabl 
in  trespass  is  doubtful  (c).  A  right  to  overhang  another's  Ian 
and  to  discharge  water  upon  it  may  be  gained  by  prescription  {d 

Animals  —  Injuries  by  cattle  and  domestic  animals.  —  If 
man's  cattle,  sheep,  or  poultry,  or  any  animals  in  which  the  la 
gives  him  a  valuable  property,  trespass  upon  another's  close,  th 
owner  of  the  animals  is  responsible  for  the  trespass  and  cons( 
quential  damage,  unless  he  can  show  that  his  neighbour  w£ 
bound  to  fence,  and  had  failed  so  to  do  (e).  Thus,  where  th 
defendant's  horse  injured  the  plaintiff's  mare  by  biting  and  kicl 
ing  her  through  an  iron  fence  belonging  to  the  defendant  whic 
separated  the  defendant's  land  from  the  plaintiff's,  it  was  hel 
that  there  was  a  trespass  for  which  the  defendant  was  liable  apai 
from  any  question  of  negligence  (/ ).  It  matters  not  whetht 
the  animals  are  at  the  time  in  the  owner's  immediate  care  ( 
charge,  or  under  the  care  of  his  servants,  or  in  the  custody  of 
stranger.  In  this  last  case,  the  stranger  may  be  sued  as  well  i 
the  owner  for  the  trespass  (g).  But,  if  my  servant,  without  m 
Knowledge,  takes  my  beasts  and  puts  them  in  another's  land,  m 
servant  is  the  trespasser,  and  not  I;  for,  by  his  wilful  dealin 
with  the  beasts  without  any  authority  from  me,  he  gains  a  specii 
property  in  them  for  the  time,  and  for  this  purpose  they  beconi 
his  beasts  (h).    But,  if  a  wife  so  deals  with  her  husband's  cattli 

(«)  Meriton  v.  Oonjiihes,  9  0.  B.  787 ;  1399. 

19  L.  J.  0.  P.  336;  Lane  v.  Dixon,  3  (e)  Sagrilly.  Milward,Jiil.2l  Hen.  ( 

0.  B.  776 ;  16  L.  J.  C.  P.  129.  fo.  33,  pi.  20 ;  Masm  v.  Keeling,  1  Lc 

(?/)  See  Gregory  v.  Piper,  9  B.  &  0.  Eaym.  606  ;  12  Mod.  332 ;  Williams,  J 

591.  Cox  V.  Burbidge,  13  0.  B.  N.  S.  430  s 

(z)  Fic1cering\.  Budd,  4  Campb.  218;  p.  438;  32  L.  J.  0.  P.  89;  Lee  v.  Bik^ 

1  Stark.  56,  58.  18  0.  B.  N.   S.   722;   34  L.   J.  C.  I 

(a)  Fiakering  v.  Budd,  eupra.  212. 

(b)  Fay  v.  Prentice,  1  C.  B.  828 ;  14  (/)  Ellis  v.  Lo/tus  Iron  Co.,  L.  R.  1 
L.  J.  C.  P.  298.  0.  P.  10 ;  44  L.  J.  0.  P.  24. 

(c)  Wandsworth  Board  of   Works  v.  (jr)  2  Eoll.  Abr.  Trespass,  546,  pi.  2C 
United  Telephone  Co.,  13  Q.  B.  D.  904 ;  Dawtry  v.  Huggins,  Clayton  32,  pi  56 
53  L.  J.  Q.  B.  449.  (K)  2  Roll.  Abr.  Trespass,  553,  pi.  2! 

(d)  Reynolds  v.  Clarice,  2  Ld.  Eaym. 
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the  husband  himself  is  the  trespasser  ;  for  the  wife  can  gaiu  no 
special  property  in  them  as  against  the  husband  (i). 

Whenever  two  persons  have  adjoining  fields,  and  no  hedge 
or  fence  between  them,  each  must  take  care  that  his  own  beasts 
do  not  trespass  on  his  neighbour  (j) ;  but  one  proprietor  may 
acquire  a  right,  by  grant  or  prescription,  to  have  the  boundary- 
fence  between  his  close  and  that  of  the  adjoining  proprietor  main- 
tained at  the  expense  of  the  adjoining  proprietor  (/c).  Every  man 
"  must  use  his  own  so  as  thereby  not  to  hurt  another ;  and  as,  of 
common  right,  one  is  bound  to  keep  his  cattle  from  trespassing 
on  his  neighbour,  so  he  is  bound  to  use  anything  that  is  his  so  as 
not  to  hurt  another  by  such  user.  .  ,  .  Suppose  one  sells  a  piece 
of  pasture  lying  open  to  another  piece  of  pasture  which  the 
vendor  has,  the  vendee  is  bound  to  keep  his  cattle  from  running 
into  the  vendor's  piece  "  (l).  If  a  landowner,  who  has  land  abutt- 
ing upon  a  highway,  neglects  to  fence  the  land  from  the  highway, 
so  that  cattle  stray  from  the  high  road  and  injure  his  crops,  he 
cannot  immediately  distrain  the  beasts  damage  feasant,  or  treat 
the  owner  of  the  beasts  as  a  trespasser,  but  must  either  drive  them 
out  himself,  or  allow  a  reasonable  time  to  the  drovers  in  charge 
of  them  to  get  them  out  of  the  land  (m).  But,  if  the  beasts  are 
not  lawfully  using  the  highway,  if  they  have  strayed  away  from 
the  owner  or  his  servants,  and  are  trespassing  upon  the  public 
thoroughfare,  and  pass  from  thence  on  to  the  adjoining  uninclosed 
land,  this  is  a  trespass  for  which  the  owner  of  the  beasts  is  respon- 
sible (n) ;  and,  whenever  one  landowner  is  bound  to  maintain  and 
repair  a  fence,  for  the  benefit  of  the  adjoining  landowner,  and 
cattle  of  a  third  person  escape  and  trespass  upon  the  land  of  the 
latter,  it  is  no  excuse  that  the  fences  were  out  of  repair,  if  the 
beasts  had  no  right  to  be  in  the  place  from  whence  they  came. 
If  it  is  a  close,  the  owner  of  the  cattle  must  show  an  interest  or 
right  to  put  them  there ;  if  it  is  a  way,  he  must  show  that  he  was 
lawfully  using  the  way ;  for  a  man  is  not  to  repair  against  those 
who  have  no  right,  but  only  against  those  who  have  right. 

A  commoner  who  puts  his  beasts  on  a  common  which  is  not 
enclosed  is  bound  at  his  peril  to  see  that  his  beasts  do  not  stray 
from  the  common  and  trespass  upon  another  man's  land  (o). 
Where  an  animal  is  a  trespasser,  it  is  immaterial  that  an  injury 

(i)  2  Roll.  Abr.  Tbespass,  553,  pi.  2.  p.  314. 

Sed  qusere,  Binoe  the  Married  Women's  (ni)  Goodwyn  Y.  Chevehy,  4  H.  &  N. 

Property  Act,  1882.  Serolcav.Kaltenburg,  631 ;  28  L.  J.  Ex.  298. 

17  Q.  B.  D.  177 ;  55  L.  J.  Q.  B.  375.  (n)  2  EoU.  Abr.  Trespass,  565,  pi.  7 ; 

(j)  Bay  ley,  J.,    Boyle  y.   Tamlyn,  6  Doms/onv.  Pa!/me,2H.  B1.527;  2  Sm.L. 

B.  &  C.  329  at  p.  337 ;  5  L.  J.  (O.  S.)  0.  (11th  ed.),  p.  160 ;  Amm.,  3  Wila.  126. 

K.  B.  134 ;  Dyer,  372  6.  (o)  Mich.  20  Ed.  4,  fo.  10  6,  pi.  10, 

Oi)  Post,  pp.  481,  483.  cited  in  Bead  v.  Edwards,  17  C.    P. 

(2)  Tenant  v.  Golduin,  6  Mod.  311  at  J^.  S.  2^5 ;  34  I^,  J.  C.  P.  31, 
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done  by  it  is  due  to  the  animal's  vice.  The  owner  in  such  a  case 
is  liable  for  all  the  damage  it  may  do,  whether  the  damage  is 
such  as  may  reasonably  be  expected  from  the  nature  of  the 
animal  or  is  due  to  mischievous  propensities  of  which  the  owner 
is  ignorant  (p).  But  where  an  ox  was  being  driven  down  the 
street  of  a  country  town  and  entered  the  plaintiffs  shop,  no 
negligence  being  shown  on  the  part  of  the  persons  in  charge  of 
the  ox,  the  owner  of  the  ox  was  held  not  liable  for  damage  done 
byit(^). 

Animals — Injuries  by  trespassing  dogs. — A  man  is  not,  by  the 
common  law,  considered  to  have  the  same  valuable  property  in  a 
dog  as  in  cattle  and  sheep ;  and  it  has  been  held  that,  if  a  man's 
dog  goes  info  his  neighbour's  garden,  and  injures  his  crops,  no 
action  will  lie  (r),  unless  the  dog  is  of  a  peculiarly  mischievous 
disposition,  so  as  to  be  unfit  to  be  at  large,  and  this  is  known  to  the 
master  (s).  If  the  master  accompanies  the  dog,  and  is  himself  a 
trespasser,  the  damage  done  by  the  dog  is  consequential  upon 
the  trespass  by  the  master  (t). 

If  the  owner  of  a  dog  allowed  the  dog  to  trespass  on  his 
neighbour's  land,  and  the  dog  killed  the  neighbour's  sheep,  the 
owner  of  the  dog  was  not  responsible  at  common  law  for  the 
damage  done,  as  the  killing  of  sheep  was,  it  was  said,  not  in 
accordance  with  the  ordinary  instinct^ the  animal,  and  would  not 
in  the  ordinary  sequence  of  events  h,e  expected  to  result  from  a  dog 
being  allowed  to  stra^  away  from  his  master's  premises ;  but,  if 
the  dog  had  previoji^  worried  sheep  with  the  knowledge  of  the 
owner,  the  law  threw  upon  the  latter  the  duty  of  keeping  the 
animal  on  hi^  own  premises,  and  not  suffering  him  to  go  at 
large  (lA^^y  the  Dogs  Act,  1906  (mm),  the  owner  of  a  dog  shall 
be  liable  in  damages  for  injury  done  to  any  cattle  (x)  by  that 
dog ;  and  it  shall  not  be  necessary  to  show  a  previous  mischievous 
propensity  in  the  dog,  or  the  owner's  knowledge  of  such  previous 
propensity,  or  that  the  injury  was  attributable  to  neglect  on  the 
pr^rt  of  the  owner.  The  occupier  of  any  house  or  premises  where 
the  dog  was  kept  or  permitted  to  live  or  remain  at  the  time  of 
the  injury,  is  to  be  presumed  to  be  the  owner  of  the  dog,  unless 

(p)  Lee  V.  miey,n  0.  B.  N.  S.  722;  Actions,  H.  pi.  3;  Baher  v.  Webberley, 

U  L.  J.  0.  P.  212 ;  mUs  v.  Loftus  Iron  Het.  171 ;  Jenkins  v.  Turner,  1  Ld.  Eaym. 

Co.,  L.  E.  10  0.  P.  10 ;  44  L.  J.  0.  P.  24.  109 ;  Card  v.  Case,  5  0.  B.  622  ;  17  L.  J. 

(g)  Tillett  V.  Ward,  10  Q.  B.  D.  17 ;  C.  P.  124 ;   Ileeming  v.   Orr,  2  Macq. 

52  L.  J.  Q.  B.  61.  H.  L.  14.    Aa  to  dogs  known  to  have  a 

(r)  Holt,  O.J.,  Mason  v.  Keeling,  12  mischievous  propensity  for  pursuing  and 

Mod.  332  at  p.  335 ;  1  Ld.  Eaym.  606 ;  destroying  game,  see  Mead  v.  Edwards, 

Brovm  v.  Giles,  1  0.  &  P.  118.  17  0.  B.  N.  S.  245 ;  34  L.  J.  0.  P.  31. 

(s)  Bead  v.  Edwards,  17  0.  B.  N.  S.  (««)  6  Bdw.  VII.  c.  32,  s.  1  (1).    The 

245 ;  34  L.  J.  C.  P.  31.  Act  comes  into  operation,  Jan.  1,  1907. 

(0  Beckwith    v.     Shordike,    4    Burr.  (a;)  "  Cattle "  includes  horses,  mules, 

^O^^'  asses,  sheep,  goats,  and  swiue,  6  Edw. 

(tt)  Anon.,  Dyer,  pi.  162 ;  Yin.  Abr,  YII.  c.  32,  s.  7, 
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he  proves  that  he  was  not  the  owner.  Where  there  are  more 
occupiers  than  one  in  any  house  or  premises  let  in  separate 
apartments,  or  lodgings,  or  otherwise,  the  occupier  of  that  par- 
ticular part  of  the  house  or  premises  where  the  dog  has  been 
kept  or  permitted  to  live  or  remain  is  to  be  presumed  to  be  the 
owner  (y). 

Animals  ferce  natures — Destruction  of  crops  ly  rahhits  and 
pigeons. — If  a  man  encourages  the  growth  of  wild  rabbits  upon 
his  land,  and  forms  "  coney  burrows  "  there,  and  the  rabbits  stray 
from  his  land  to  the  laud  of  his  neighbour,  this  is  no  trespass  for 
which  the  breeder  of  the  rabbits  is  responsible ;  for,  when  they 
have  left  his  land,  they  are  not  then  his  rabbits  doing  damage. 
Being  animals  ferm  naturce,  he  has  no  more  property  in  them  after 
they  have  left  his  soil  than  in  the  birds  of  the  air,  which  may 
breed  in  one  man's  land  and  devour  the  crops  of  another  (z).  The 
only  remedy,  therefore,  for  a  person  whose  crops  are  eaten  by  wild 
rabbits  is  the  capture  and  destruction  of  the  rabbits  (a).  Com- 
moners may  destroy  rabbits  which  come  upon  the  common  from 
the  adjoining  land,  not  being  the  lord's  land  (6) ;  but  they  have  no 
remedy  against  those  who  breed  them  (e).  The  same  law  prevails 
with  regard  to  pigeons :  "  if  they  come  upon  my  land,  I  may  kill 
them";  but  I  have  no  remedy  against  any  one  for  breeding 
them  (d). 

Animals — Trespasses  from  defect  offences. — Where  the  plaintiff 
himself  has  contributed  to  the  injury  of  which  he  complains,  he  has 
no  ground  for  seeking  compensation  in  damages.  If,  therefore, 
a  man  is  bound  by  contract  or  prescription  to  repair  a  fence  between 
my  land  and  his,  and  he  neglects  to  repair,  and  by  reason  thereof 
my  beasts  get  on  to  his  land,  this  is  a  good  answer  to  an  action  of 
trespass  brought  by  him  (e).  Where  somfe  pigs  escaped  through  a 
fence  on  to  a  railway,  and,  getting  on  the  line,  upset  a  trolly  on 
which  was  a  platelayer  in  the  service  of  the  company,  and  injured 
him,  it  was  held  that,  as  the  company  were  bound  to  maintain  the 
fence, the  platelayer  was  identified  with  them,  and  could  not  recover 
against  the  owner  of  the  pigs  (/). 

Defences  to  actions  of  trespass. — A  person  may  justify  his  entry 
upon  the  land  of  another  (1)  by  the  authority  of  the  occupier  or 
other  person  having  the  right  to  confer  such  an  authority,  and  (2) 
by  the  authority  of  the  law.     When  a  defendant  justifies  under 

(y)  6  Edw.  VII.  0.  32,  s.  1  (2).  C.  934  at  p.  940 ;  2  L.  J.  (0.  S.)  K.  B. 

(z)  Boulston's  case,  5  Oo.  104  a ;  Cro.  183. 

Eliz.  547.  (e)  2  Roll.  Abr.  Tkebpass,  565,  pi.  3, 

(a)  See  43  &  44  Vict.  o.  47.  citing  Mich.  19  Hen.  6,  to.  33, 34, 'pl.  68  ; 

(&)  Cooper  v.  Marshall,  1  Burr.  259.  Pasch.  39  Ed.  3,  fo.  3  h. 

(c)  Hinsleyy.  Wilhinson,  Gio.  Car.  387.  (/")  Child  v.  Beam,  L.  E.  9  Ex.  176; 

(d)  DeweU  v.  Sanders,  Cro.  Jao.  490  43  L.  J.  Ex.  100. 
Bayley,  J.,  Hannam  v.  Mbclteit,  2  B.  & 
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an  authority  conferred  by  a  party,  he  is  said  to  enter  by  the  leave 
and  licence  of  the  party  (g). 

Defence. — Leave  and  licence, — If  the  defendant  relies  upon 
a  plea  of  leave  and  licence  of  the  plaintiff,  he  must  prove,  either  an 
express  permission  from  the  plaintiff  to  the  defendant  to  come 
upon  the  land  (h),  or  circumstances  from  which  such  a  permission 
may  fairly  be  implied  {i).  If,  after  a  parol  licence  to  use  a  way 
has  been  granted,  the  licensor  locks  a  gate  across  the  way,  this  is  a 
revocation  of  the  licence  ;  and  the  licensee  cannot  lawfully  break 
open  the  gate  to  use  the  way  (k).  A  licensee  can,  of  course,  take  no 
better  title  than  the  licensor  himself  possesses  :  and,  therefore,  if 
the  tenant  in  common  gives  to  the  defendant  licence  merely  to 
enter  the  tenement,  it  is  well ;  but  if  he  gives  licence  to  dig  and 
carry  away  soil,  or  brick-earth,  or  turf,  this  will  give  the  defendant 
no  right  or  title  as  against  the  other  co-tenant  in  common,  and  will 
afford  no  answer  to  an  action  brought  by  the  latter  for  a  trespass  {I). 
If  the  licence  of  the  wife,  daughter,  or  servant  of  the  plaintiff  has 
been  obtained  by  the  defendant,  this  will  be  no  evidence  of  a 
licence  from  the  plaintiff  (m),  unless  the  surrounding  circumstances 
show  that  the  wife,  daughter,  or  servant  had  the  plaintiff's  express 
or  implied  authority  to  grant  the  licence.  Under  a  general  plea 
of  leave  and  licence,  the  defendant  is  bound  to  prove  a  licence 
co-extensive  with  all  the  acts  of  which  the  plaintiff  complains ; 
for,  if  some  of  those  acts  are  not  authorized  by  the  licence,  the 
plaintiff  will  be  entitled  to  damages  in  respect  of  them.  A  licence 
to  a  defendant,  to  have  the  key  of  a  house,  and  to  enter  it  when  he 
pleases,  will  not  authorize  the  defendant  to  enter  the  house  other- 
wise than  by  the  door,  in  the  ordinary  way.  If,  therefore,  the 
defendant,  having  lost  the  key,  enters  the  house  by  a  window,  he 
commits  a  trespass ;  and,  if  evil-disposed  persons,  following  his 
example,  get  into  the  house  through  the  same  window,  and  rob 
the  house,  the  defendant  will  be  responsible  for  the  damage 
done  (n). 

Where  a  man  is  licensed  to  do  a  thing,  it  necessarily  implies 
that  he  may  do  everything  without  which  the  thing  authorized  to 
be  done  cannot  be  done.  If,  therefore,  the  plaintiff  has  authorized 
the  defendant  to  sell  furniture  in  the  plaintiff's  house,  the  licence 
extends  to  all  such  assistants  as  may  be  necessary  to  enable  the 
defendant  to  effect  the  sale  and  remove  the  goods  (o).     A  plea  of 

(3)  As  to  licences,  see  poit,  p.  385.  837 ;  16  L.  J.  Q.  B.  103. 

(A)  As  in  Kavanagh  v.  Gudge,  7  M.  &  (m)  Tayler  v.  Fisher,  Oro.  Eliz.  246 ; 

G.  316  ;  13  L.  J.  0.  P.  99.  Holdringiliaw  v,  Bag,  ib.  876. 

(i)  Vitcham  v.  Bond,  3  Campb.  524.  (n)  Aneatter  v.  Milling,  2  D.  &  R.  714 ; 

(7c)  Eyde  v.  Graham,  1  H.  &  C.  593 ;  1  L.  J.  (O.  S.)  K.  B.  168. 

82  L.  J.  Ex.  27.  (0)  Dennett  v.  Grover,  WiUes,  19§, 

(0  Waitinson  V.   Saygarth,  12  Q.  B, 
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leave  and  licence  is  not  supported  by  proof  that  the  plaintiff  sold 
to  the  defendant  certain  goods  and  chattels  which  were  deposited 
on  the  plaintiff's  premises,  and  that  the  defendant  entered  upon 
the  premises  to  remove  the  goods ;  for  there  is  no  implied  autho- 
rity to  a  purchaser  to  enter  upon  the  vendor's  land  and  help 
himself  to  the  goods.  There  must  be  an  agreement,  express  or 
implied,  to  that  effect  (jj). 

A  licence  obtained  by  misrepresentation  of  the  defendant  is  a 
mere  nullity,  and  will  not  excuse  a  trespass  by  a  defendant  who 
was  a  party  to  the  misrepresentation  (q).  Where  the  plaintiff 
complained  of  three  grievances,  one  relating  to  the  obstruction  of 
his  lights,  another  relating  to  the  taking  away  of  the  support  of 
his  building,  and  a  third  to  the  obstruction  of  his  chimneys,  and 
causing  them  to  smoke,  and  the  defendant  pleaded  that  the  whole 
of  the  grievances  complained  of  arose  from  the  pulling  down  of 
an  ancient  house  and  the  building  of  another  messuage  on  the  site 
of  it,  and  that  the  acts  causing  the  grievances  complained  of  were 
done  with  the  consent  and  acquiescence  of  the  plaintiff  and  upon 
the  faith  of  his  approval  of  the  mode  in  which  they  were  done,  it 
was  held  that  the  plea  disclosed  a  good  defence ;  but  it  was  also 
held  that  it  was  well  answered  by  a  replication  setting  up  that 
the  acquiescence  and  consent  upon  the  faith  of  which  those  acts 
were  done  were  obtained  from  the  plaintiff  by  the  representations 
of  the  defendant,  that  none  of  the  grievances  complained  of  would 
take  place  if  the  plaintiff  would  give  his  consent  as  alleged  (r). 

Defence — Authority  of  law. — An  entry  upon  the  land  of  another 
may  be  justified  on  the  ground  that  it  was  made  in  the  exercise  of 
a  legal  right  to  enter.  Thus  "the  law  gives  authority  to  enter 
into  a  common  inn  or  tavern :  so  to  the  lord  to  distrain ;  to 
the  owner  of  the  ground  to  distrain  damage-feasant ;  to  him  in 
reversion  to  see  if  waste  be  done  ;  to  the  commoner  to  enter  upon 
the  land  to  see  his  cattle  ;  and  such-like  "  (s).  And  one  may  enter 
upon  his  neighbour's  land  to  abate  an  existing  nuisance  thereon  (i) : 
but  not  to  abate  a  nuisance  which  is  merely  apprehended  {%t).  But 
this  right  should  be  exercised  only  after  notice  to  the  neighbour 
requiring  him  to  abate  the  nuisance  himself  {x),  except  in  cases 
of  great  emergency,  as  where  a  fire  breaks  out  on  his  land  (y)  ;  but  a 

(p)  Williams  v.  Morris,  8  M.  &  W.  (0  BexY.  Rosewell,  2  Salk.  459. 

488 ;  11  L.  J.  Ex.  126 ;  post,  p.  386.  («)  Norris  v.  Salter,  1  Boll.  Kep.  393, 

(a)  Boper  v.  Barper,  4  Bing.  N.  0.  pi.  15. 

20 ;  Bavies  v.  Marshall,  10  0.  B.  N.  S.  (x)  Perry  v.  Fitzhowe,  8  Q.  B.  757 ; 

697  •   31  L.   J.  0.  P.   61 ;   BawUns  v.  15  L.  J.  Q.  B.  239 ;  Davies  v.  Williams, 

Wiclcliam,  3  De  G.  &  J.  304 ;  28  L.  J.  16  Q.  B.  546 ;  20  L.  J.  Q.  B.  330 ;  Jones 

Ch.  188.  V.  Williams,  11  M.  &  W.  176;  12  L.  J. 

(r)  Bavies  v.  Manhall,  10  0.  B.  N.  S.  Ex.  249  ;  Lonsdale  v.  Nelson,  2  B.  &  0. 

697 ;  31  L.  J.  C.  P.  61.  302 ;  2  L.  J.  (O.  S.)  K.  B.  28. 

(«)  Six  Carpenters'  case,  8  Co.  Eep.  (»/)  Y.  B.  Micli,  9  Ed.  4,  fol.  35  t,  pj. 

146  a ;  1  Spa,  L.  0.  ([llth  ed.),  132.  10. 
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person  has  no  right  to  enter  where  his  presence  is  not  necessary  (z). 
Again,  an  entry  may  be  justified  as  having  been  made  in  self- 
defence  in  order  to  escape  from  some  pressing  danger  or  appre- 
hended peril  (a),  or  in  defence  of  the  possession  of  a  man's  goods 
and  chattels,  or  cattle,  sheep,  or  domestic  animals  ;  for,  "  if  I  drive 
iny  beasts  along  the  highway,  and  you  have  open,  uninclosed  land 
adjoining  the  highway,  and  my  beasts  enter  your  land  and  eat  the 
herbage  thereof,  and  I  come  freshly  and  chase  them  out  of  your 
land,  you  shall  not  have  any  action  against  me,  because  the  chasing 
them  was  lawful "  (b).  So  if  a  man  is  bound  by  contract  or  pre- 
scription to  repair  a  fence  between  my  land  and  his,  and  he 
neglects  to  repair,  and  by  reason  thereof  my  beasts  get  on  to  his 
land,  it  is  lawful  for  me  to  go  into  his  land  after  my  beasts ;  and  I 
may  plead  this  as  a  justification  for  the  trespass,  because  it  was 
rendered  necessary  by  his  default  (c). 

An  entry  on  the  plaintiff's  land  may  be  justified  on  the  ground 
that  the  plaintiff  took  the  defendant's  goods  and  carried  them  on 
to  liis  own  land,  wherefore  the  defendant  entered  the  plaintiff's 
land  and  took  his  goods  back  again  (d) ;  but  the  entry  is  not 
justifiable  from  the  mere  fact  of  the  defendant's  goods  being  on 
the  plaintiff's  land.  It  must  be  shown  that  they  came  there  by  the 
plaintiff's  act  (e),  or  that  they  had  been  stolen  from  the  defen- 
dant (/).  Thus,  a  landowner  who  starts  a  pheasant  on  his  own 
land,  and  shoots  the  bird  while  it  is  flying  over  the  adjoining  land 
of  his  neighbour,  commits  a  trespass  if  he  goes  on  such  adjoining 
land  to  pick  it  up  (g). 

In  Eolle's  Abridgement  it  is  said,  "  If  a  man  comes  into  my 
close  with  an  iron  bar  and  sledge,  and  there  breaks  my  stones,  and 
after  departs  and  leaves  the  sledge  and  bar  in  my  close,  in  an 
action  of  trespass  for  taking  and  carrying  them  away,  I  may 
justify  the  taking  of  them  and  putting  them  in  the  close  of  the 
plaintiff  himself  next  adjoining,  especially  giving  notice  of  it  to 
the  plaintiff,  inasmuch  as  they  were  brought  into  my  close  of  his 
own  tort ;  and  in  such  case  of  tort  I  am  not  bound  to  carry  them 
to  the  pound,  but  may  well  remove  the  wrong  done  to  myself  by 
them  by  tort  of  the  plaintiff "  (h). 

(z)  Garter  v.  Thomas,  [1893]  1  Q.  B.  483,  485;  7  L.  J.  Ex.  135;  Anthony  v. 

673;  62  L.  J.  M.  0.  104.  Haneys,  8  Bing.  186;  1  L.  J.  0.  P.  81 ; 

(a)  Y.  B.  Trin,  37  Hen.  6,  fol.  37  6,  .Williams  v.  Morris,  8  M..&  W.  488;  11 

pi.  26 ;  Vanderburgh  v.  Truax,  4  Denio  L.  J.  Ex.  126. 

(Amer.)  464.  (/)  Higgins  v.  Anctrewes,  2  EoUo  K. 

(5)  Catesby,  arg.  Y.  B.  Mioli.  6  Ed.  4,  55. 

fol.  7  6,  pi.  18 ;  Goodieyn  v.  Gkeveley,  4  H,  (g)  Oshond  v.  Meadows,  12  C.  B.  N.  S. 

&  N.  631 ;  28  L.  J.  Ex.  298.  10  ;  81  L.  J.  C.  P.  281 ;  Blades  v.  JSiggi, 

(c)  2  Roll.  Abr.  Tbespass,  565,  pi.  4.  20  C.  B.  N.  S.  214;  34  L.  J.  0.  P.  286; 

(d)  2  Eoll.  Abr.  Tbespass,  565,  pi.  9 ;  Kenyan  v.  Hart,  6  B.  &  S.  249  ;  34  L.  J. 
Vin.  Abr.  Tbespass,  la ;  Blades  v.  Miggg,  M.  C.  87. 

10  0.  B.  N.  S.  713;  12  0.  B.  N.  S.  601;  (ft)  Cole   v.  Maunder,  2    Eoll.    Abr. 

20  0.  B.  N.  S.  214;  34  L.  J.  0.  P.  286.         Tbespass,  1,  pi.  17,  p.  566;  Bea  v.  She- 

(e)  PatrieJt  v.   Colerieh,  3  M.  &  W.      ward,  2  M.  &  W.  424;  6  L.  J.  Ex.  125. 
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Defence — Liherum  tenetnentum. — At  common  law,  if  a  man  had 
a  right  to  the  possession  of  land  and  a  right  to  enter  thereon,  he 
might  enter  and  obtain  possession  with  force  and  arms,  and  retain 
possession  by  force,  which  gaye  an  opportunity,  we  are  told,  to 
powerful  men  to  enter  upon  land  under  pretence  of  feigned  titles, 
and  forcibly  eject  their  weaker  brethren  (i) ;  and,  therefore,  it 
was  enacted  (^),  "  that  none  henceforth  make  entry  into  any  lands 
and  tenements,  but  in  cases  where  entry  is  given  by  the  law ; 
and  in  that  case  not  with  strong  hand,  nor  with  multitude  of 
people,  but  only  in  a  peaceable  and  easy  manner  "  (I).  A  mere 
trespasser  cannot,  by  the  very  act  of  trespass,  immediately,  and 
without  acquiescence  on  the  part  of  the  landowner,  become  possessed 
of  the  land  upon  which  he  has  trespassed,  and  which  he  tortiously 
holds ;  and  he  may,  consequently,  be  expelled  by  main  force  (m). 

The  rightful  owner  cannot,  in  any  case,  when  he  has  a  right  of 
entry,  whether  legal  or  equitable,  be  made  responsible  in  damages 
for  a  trespass  upon  his  own  landj  for  he  is  no  trespasser,  if 
he  has  a  right  to  go  upon  it(w).  If  he  assaults  and  expels 
persons  who,  having  originally  come  into  possession  lawfully, 
continue  to  hold  unlawfully,  after  their  title  to  occupy  has  been 
determined,  he  may  be  indicted  for  a  forcible  entry  (o),  though  he 
cannot  be  made  responsible  in  damages  for  the  expulsion  (^). 
Having  a  right  to  enter  upon  his  own  land,  he  may  do  so  peace- 
ably;  and,  if  his  entry  is  resisted  by  force,  he  may,  it  seems,  repel 
force  by  force  (q).  "  Where  a  breach  of  the  peace,"  observes 
Parke,  B.,  "  is  committed  by  a  freeholder,  who,  in  order  to  get 
into  possession  of  his  land,  assaults  a  person  wrongfully  holding 
possession  of  it  against  his  will,  although  the  freeholder  may  be 
responsible  to  the  public  in  the  shape  of  an  indictment  for  a 
forcible  entry,  he  is  not  liable  to  the  other  party.  I  cannot  see 
how  it  is  possible  to  doubt  that  it  is  a  perfectly  good  justification 
to  say  that  the  plaintiff  was  in  possession  of  the  land  against  the 
will  of  the  defendant,  who  was  owner,  and  that  he  entered  upon 
it  accordingly ;  even  though  in  so  doing  a  breach  of  the  peace 
was  committed  "  (r).  It  has  been  held  that  for  an  independent 
wrong,  such  as  an  assault  or  injury  to  furniture,  committed  in  the 

(i)  Bac.  Abr.  Forcible  Entry.  Cp)  Pollen  v.  Brewer,  7  C.  B.  N.  S. 

(70  5  Bio.  2,  0.  17.  371. 

(0  As  to  recovery  of  possession  by  (q)  Newton  v.  Mariana,  supra. 

persons  forcibly  expelled,  see  8  Hen.  6,  (r)  Barvey  v.  Brydges,  14  M.  &  W. 

c.  9;  31  Bliz.  c.  11 ;  21  Jae.  1,  c.  15.  437  at  p.  442 ;  14  L.  J.  Ex.  272  ;  Davi- 

(m)  Browne  v.  Dawson,  12  Ad.  &  E.  son  v.  Wilson,  sup-a ;  Blades  v.  Miggs, 

624  at  p.  629;  10  L.  J.  Q.  B.  7;  Vavi-  10  0.  B.  N.  S.  713  at  p.  721 ;  80  L.  J. 

son  V.  Wilson,  11  Q.  B.  890 ;  17  L.  J.  0.  P.  347 ;  Lows  v.  Telford,  1  App.  Cas. 

Q.  B.  196.  414 ;  45  L.  J.  Ex.  613.     Quiere  Edwioh 

(ra)  Davison  v.  Wilson,  supra.  v.  Hawhes,  18  Oh.  D.  199;  50  L.  J.  Oh, 

(o)  Newton  v.   Harland,  L   M.  &   G.  577,  contra. 
614 ;  1  So.  N.  B.  474. 
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course  of  the  forcible  entry,  damages  can  be  recovered,  even  by 
a  person  whose  possession  was  wrongful,  for  the  statute  makes  a 
possession  obtained  by  force  unlawful,  even  when  it  is  so  obtained 
by  the  lawful  owner  (s).  But  where  a  tenant  wrongfully  remained 
in  possession,  and  the  landlord,  for  the  purpose  of  rebuilding  the 
premises,  removed  the  roof,  and  in  doing  so  unavoidably  damaged 
the  tenant's  furniture,  it  was  held  that  no  action  would  lie  (i). 

The  breaking  and  entering  a  dwelling-house  without  warrant 
to  make  an  arrest  for  felony,  or  to  prevent  the  commission  of 
murder,  are  justifiable ;  but  it  must  be  shown,  in  the  first  case, 
that  a  felony  had  been  committed,  and  that  there  was  reasonable 
ground  for  believing  that  the  felon  was  in  the  house  (u) ;  and,  in 
the  second  case,  that  the  life  of  some  person  inside  the  house  was 
in  danger ;  that  the  door  was  fastened ;  and  that  it  was  necessary 
to  break  it  open  and  enter  the  house,  and  render  assistance  for 
the  preservation  of  life  (x). 

Defence — Execution  of  legal  process. — The  authority  of  a 
sheriff  to  enter  the  land  or  house  of  an  execution  debtor  depends 
largely  on  the  nature  of  the  writ  of  execution.  To  execute  a 
writ  of  fieri  facias,  he  may  enter  the  land  of  the  debtor  and,  wheii 
the  outer  door  is  open,  he  may  enter  his  house  (y) ;  but  if  the  door 
is  shut,  he  cannot  break  the  house  for  the  purpose  of  entering 
without  rendering  himself  liable  in  trespass  (z),  although,  if  he 
does,  the  execution  is  not  thereby  avoided.  It  has  been  held 
that  opening  the  door  in  the  ordinary  way  is  not  breaking  ia 
the  case  of  a  landlord  distraining  for  rent  (a).  But  this  cannot 
be  confidently  asserted  in  the  case  of  a  sheriff  (6).  Having 
obtained  lawful  entry  by  the  outer  door,  he  may  break  open 
inner  doors,  cupboards,  trunks,  &c.  (c),  after  demand  and  refusal 
of  admittance  {d),  and  also  barns  and  out-houses  (e),  or  workshops 
or  other  buildings  (/)  not  connected  with  the  dwelling-house. 
But  a  landlord  cannot  break  open  a  barn  for  the  purpose  of 
taking  a  distress  {g).  If  in  order  to  avoid  execution  the  debtor's 
goods  are  brought  into  the  house  of  a  third  person,  the  sheriff  may, 
on  denial  after  request  made,  break  and  enter  the  house  of  the 


(s)  Beddall  v.  Mailland,  17  Ch.  D.  174 ;  J.  Ex.  55. 

50  L.  J.  Oh,  401.  (6)  CuHU  v.  Hvhbard,  1  Hill  (New 

(0  Jones  V.  Foley  (1891),  1  Q.  B.  730 ;  York)  337. 

60  L.  J.  Q.  B.  464.  (c)  Lee  v.  Ganiel,  1  Oowp.  1 ;  li.  v. 

(m)  Smith  V.  Shirley,  3  0.  B.  142 ;  15  Bird,  2  Show.  87 ;  Sutehison  v.  Birch, 

L.  J.  0.  P.  230.  4  Taunt.  619. 

{x)  Handeock  v.  Baiter,  2  B.  &  P.  260.  (d)  Batcliffe  v.  Burton,  3  B  &  P.  223. 

(y)  Semayne's  case,  5  Co.  Eep.  91 ;  1  (e)  Penton  v.  Browne,  1  Sid.  186. 

Sm.  L.  C.  (11th  ed.),  104.  (/)  Eodder  v.  Williams  (1895),  2  Q.  B. 

(z)  Y.   B.   Pasch.    18   Ed.   4,    fo.   4,  663 ;  65  L.  J.  Q.  B.  70. 

pi.  19;  Semayne's  case,  ubi  sup.;  Kerhty  (p)  Brown  v.  Glenn,  16  Q.  B.  254  ;  20 

V.  Benby,  1  M.  &  W.  336 ;  5  L.  J.  Ex.  162.  L.  j.  Q.  B.  205 ;  Long  v.  ClurU  (1894), 

(a)i?3/a?iT.(?/M7cocJ;,7Escli.72;21  L.  lQ.p.119;  63  L,  J.  Q.  B.  108. 
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third  person  (h) ;  but  if  there  are  no  goods  of  the  debtor  there, 
the  sheriffs  entry  will  be  a  trespass  (i). 

A  sheriff  executing  a  writ  of  possession  may  break  and  enter 
the  house  recovered  without  being  liable  to  an  action  at  the  suit 
of  the  defendant  in  the  action  in  which  it  is  recovered,  for  by  the 
judgment  the  house  is  not  his  (&). 

In  all  cases  when  the  King  is  party,  the  sheriff,  if  the  doors 
be  not  open,  may  break  the  subject's  house  either  to  arrest  him  or 
to  do  other  execution  of  the  King's  process,  if  otherwise  he  cannot 
enter.  But  before  he  breaks  it  he  ought  to  signify  the  cause  of 
his  coming,  and  tomake  request  to  open  the  doors  (?).  Thus  he 
may  break  the  outer  door  to  execute  a  writ  of  attachment  for  dis- 
obedience to  an  order  of  court  (m),  except  where  the  attachment 
is  merely  ancillary  to  the  recovery  of  money  (n).  If  the  sheriff, 
after  he  has  peaceably  obtained  entrance  through  the  other  door, 
and  before  he  can  make  an  arrest,  is  expelled  from  the  house,  and 
the  outer  door  is  fastened  against  him,  he  may  then  break  open 
the  outer  door  and  make  the  arrest  (o) ;  and  when  he  has  once 
lawfully  got  inside  the  house,  he  is  justified  in  breaking  open  the 
outer  door  to  get  out  again,  if  the  door  is  locked,  and  there  is 
no  one  within  who  will  open  the  door  {p).  If  the  window  of  a 
house  is  open  or  a  pane  of  glass  is  broken,  and  the  bailiff  puts 
his  hand  in  and  touches  one  for  whom  he  has  a  warrant,  he  is 
thereby  his  prisoner,  and  the  bailiff  may  break  through  the 
window  or  break  open  the  door  to  come  at  him  (q).  And  if 
after  the  officer  has  effected  an  arrest  the  prisoner  breaks 
loose  and  escapes  into  a  house,  the  sheriff  or  his  ofBcer  may 
break  open  the  house  to  retake  him,  whether  the  house  is  the 
prisoner's  own  house  or  the  house  of  a  stranger,  provided  he  has 
given  notice  of  the  object  of  his  coming,  and  has  demanded  and 
been  refused  admittance  (r). 

An  entry  upon  land  in  pursuance  of  a  warrant  of  a  county 
court  authorizing  the  high  bailiff  to  give  possession  under 
51  &  52  Vict.  c.  43,  s.  139,  is  not  justifiable,  unless  the  party 
obtaining  the  warrant  has  a  lawful  right  to  the  possession ;  and 
the  production  of  the  warrant  alone,  without  proof  that  the  party 
in  whose  favour  it  was  issued  is  entitled  to  the  land,  is  not,  except 


(K)  Semayne's  ease,  5  Co.  Rep.  91 ;  1  Q.  B.  D.  44 ;  53  L.  J.  Q.  B.  16. 

Sm.  L.  0.  (llthed.),  104.  (p)  Aga    KuhooUe    Mahomed    v.    The 

(i)  Johnson  v.  Lefgh,  6  Taunt.  246 ;  Queen,  4  Moore,  P.  0.  239. 

Coolie  v.  Birt,  5  Taunt.  765.  (p)  Pugh  v.  Griffith,  7  Ad.  &  E.  827 ; 

(Jc)  Seimayne's  case,  5  Co.  Rep.  91 ;  1  7.  L.  J.  Q.  B.  169. 

Sm.  L.  0.  (11th  ed.),  104.  (g)  Anon.,  7  Mod.  8 ;  Sandon  v.  Jenis, 

(I)  Semayne's  case,  uU  sup.  E.  B.  &  E.  935 ;  28  L.  J.  Ex.  156 ;  Lloyd 

(m)  Harvey  v.  Harvey,  26  Oh.  D.  644.  v.  Sandilands,  8  Taunt.  250. 

(»)  Freston,In  re,  11  Q.  B.  D.  545;  '(r)  4™on.,Lofft.  390. 
52  L.  J.  Q.  B.  545 ;  Dudley,  In  re,  12 
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so  far  as  the  officers  of  the  court  are  concerned,  any  answer  to  an 
action  of  trespass  brought  by  the  person  in  possession,  at  any 
rate  if  he  was  not  a  party  to  the  action  in  which  the  warrant  was 
issued  (s). 

When  the  defendant  justifies  the  demolition  of  a  house  under 
the  powers  and  provisions  of  the  Metropolis  Local  Management 
Act  (i),  or  of  a  portion  of  a  house  projecting  beyond  the  general 
line  of  the  street  under  the  Metropolis  Local  Management  Amend- 
ment Act  (w),  it  must  be  shown  that  the  person  damnified  had  an 
opportunity  of  being  heard  before  the  board  prior  to  the  exercise 
of  the  power  (x). 

A  person  may  also  justify  an  entry  upon  the  land  of  another 
in  the  exercise  of  a  right  of  way,  whether  public  or  private  (y),  or 
a  profit  a  prendre,  such  as  a  right  of  common  or  any  other 
profit  (a).  But  he  must  do  no  more  than  his  legal  justification 
permits,  for  if  he  does  he  is  a  trespasser.  Thus  if  a  person  uses 
a  highway  for  purposes  other  than  passing  and  re-passing,  he  is  a 
trespasser.  Where  a  person  went  upon  a  highway  which  crossed 
a  moor,  not  for  the  purpose  of  passing  and  repassing,  but  to  inter- 
fere with  a  grouse  drive,  he  was  held  to  be  a  trespasser  (a). 

Trespass — Defence — Distress. — A  landlord  may  enter  upon  the 
land  of  his  tenant  to  distrain  for  rent  in  arrear. 

Distress  was  a  remedy  given  by  the  common  law  in  certain 
cases  to  certain  persons  whereby  they  were  enabled  to  enforce 
rights  or  redress  wrongs  against  other  persons  by  seizing  goods 
and  chattels  and  impounding  them,  i.e.,  placing  them  in  the 
custody  of  the  law,  until  the  right  was  vindicated  or  the  wrong 
redressed.  The  most  common  instances  of  the  right  of  distress 
are  distress  of  cattle  damage  feasant  (b),  and  distress  for  rent- 
charge  or  rent  service,  including  rent  incident  to  a  reversion  and 
rent  reserved  on  a  lease.  There  was  formerly  a  difference  in  the 
case  of  rent  seek,  but  the  statute  4  Geo.  2,  c.  28,  extended  the 
remedy  by  distress  to  all  rents  alike,  and  thereby  abolished  all 
material  distinction  between  them. 

The  most  familiar  case  of  distress  is  for  rent  reserved  upon  a 
lease.    To  this  right  of  distress  it  is  essential  that  there  should  be 

(s)  Eodaon  v.  Wallter,  L.  E.  7  Ex.  55 ;  (y)  Molford  v.  Sanldnson,  5  Q.  B. 

41L.  J.Ex.  51.   •  584;    13  L.  J.   Q.  B.   115;    Bouse  v. 

(0  18  &  19  Viot.  0.  120,  s.  76.  Bardie,  1  H.  Bl.  351 ;  Fetrie  v.  Nuttall, 

(»)  25  &  26  Viot.  0.  102,  ss.  75  and  11  Bxoli.  569;  25  L.  J.  Ex.  200.    See 

107.  ante,  p.  71. 

(x)  Cooper  v.  WandswoHh  Board,  &o.,  (z)  Arlett  v.  Ellis,  7  B.  &  0.  346 ;  5 

14  C.  B.N.  S.  180;  32  L.J.  C.  P.  185;  L.  J.  (O.  S.)  K.  B.  391.     See  a)i(e,  p.  71. 

Brutton  v.  8t.  George's,  Hanover  Square  Ca)  SarrisonT.  Rutland  (_Dulee^(l8dS), 

{Vestry  of),  L.  E.  13  Eq.  339  ;  41  L.  J.  1  Q.  B.  142 ;   62  L.  J.  Q.  B.  117 ;  Hiolc- 

Ch.  134 ;  Sophins  v.  Smethioick  Local  man  v.  Maisey  (1900),  1  Q.  B.  752 ;  69 

Board,  24  Q.  B.  D.  712 ;  59  L.  J.  Q.  B.  L.  J.  Q.  B.  511. 

250.  (&■)  See  ante,  p.  102. 
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a  tenancy  for  a  term  or,  at  the  least,  at  will  (c).  There  must  be 
a  demise  and  a  reversion  either  in  fact  or  by  estoppel  {d).  If 
during  the  tenancy  the  landlord  parts  with  his  reversion  (e),  or 
if,  being  himself  a  leaseholder,  he  is  evicted  by  title  para- 
mount (/),  or  his  lease  expires  {g),  he  cannot  afterwards 
distrain. 

The  rent  must  be  ascertained  {h).  Where  land  and  tithes 
were  let  at  one  rent  upon  a  parol  agreement  which  was  void  as  to 
the  tithes,  it  was  held  that  the  landlord  could  not  distrain,  because 
the  amount  issuing  out  of  the  land  was  not  ascertained  (i) ;  but 
if  the  parties  should  come  to  an  agreement  ascertaining  the  rent 
payable  for  the  land,  and  operating  as  a  new  demise,  it  would  be 
otherwise  (h).  Id  certum  est  quod  cerium  reddi  potest,  and  there- 
fore if  there  be  a  tenancy  of  a  brickfield,  the  tenant  paying  a 
fixed  sum  for  every  thousand  bricks  made,  the  landlord  may 
distrain  Q). 

The  rent  may  consist  either  of  services  to  be  rendered  (m),  or 
of  money  to  be  paid ;  in  the  latter  case  it  must  be  rent  in  the 
strict  sense  of  the  term,  not  a  mere  payment  in  return  for  a 
licence  or  easement  (n),  or  other  incorporeal  hereditament  (o),  or 
for  the  good-will  of  a  business  (p),  or  for  mere  use  and  occupation 
where  the  tenant  holds  over  after  determination  of  the  term  and 
•without  a  new  tenancy  being  created  {q).  Formerly  if  the  tenant 
entered,  not  under  an  actual  demise  but  only  under  an  agreement 
for  a  lease  not  operating  as  a  present  demise,  the  landlord  could 
not  distrain ;  but  since  the  Judicature  Acts  a  landlord  may  distrain 
where  the  tenant  has  entered  under  an  agreement  of  which  the 
landlord  may  have  a  decree  for  specific  performance  ()•).  Even 
at  common  law,  however,  if  the  tenant  entered  under  an  agreement 


(c)  Anderson  v.  Midland  Ry.,  3  E.  &  (Ji)  2  Wms.  Saund.  284  c,  note  (e), 
E.  614 ;  30  L.  J.  Q.  B.  94.  notes  to  Foole  v.  Longueville. 

(d)  Alchorne  Y.  Gomme,  2  Bing.  54  ;  (i)  Gardiner  v.  Williamson,  2  B.  &  Ad. 
2  L.  J.  (0.  S.)  0.  P.  18 ;  Morton  v.  336 ;  9  L.  J.  (O.  S.)  K.  B.  233.  Cf. 
Woods,  L.  E.  4  Q.  B.  293 ;  38  L.  J.  Q.  B.  Neale  v.  Mackenzie,  1  M.  &  W.  747 ;  6 
81.    It  haa  been  held  at  nisi  prius  that  L.  J.  Ex.  263. 

a  tenant  from  year  to  year  reletting  from  (7i;)  See  Watson  v.  Waud,  8  Exch.  335 ; 

year  to  year  to  his  landlord  part  of  the  22  L.  J.  Ex.  161. 

demised  premises  has  a  suflSoient  re-  (l)  Daniel  v.  Grade,  6  Q.  B.  145 ;  13 

version  to  enable  him  to  distrain :  Curtis  L.  J.  Q.  B.  309. 

V.  Wheeler,  M.  &  M.  493.    A  landlord  (m)  Doe  d.  Edney  v.  Benham,  7  Q.  B. 

who  has  merely  a  reversion  by  estoppel  976 ;  14  L.  J.  Q.  B.  342. 

cannot  distrain  the   goods  of  a  third  (n)  Eancoak  v.  Austin,  14  C.  B.  N.  S. 

person    brought    upon    the     demised  634 ;  32  L.  J.  0.  P.  252. 

premises  by  leave  of  the  tenant :  jTadmara  (o)  Gardiner  v.   Williamson,  2  B.  & 

V.  Eenman  (1893),  2  Q.  B.  168.  Ad.  336 ;  9  L.  J.  (O.  S.)  K.  B.  233. 

(e)  Parmenter  v.  Webber,  8  Taunt.  (.p)  Smith  v.  Maplebaalc,  1  T.  E.  441. 
593;  Preeee  v.  Oorrie,  2  M.  &  P.  57 ;  6  (g)  Jenner  v.  Clegg,  1  M.  &  Rob.  213. 
L.  J.  (O.  S.)  C.  P.  205.  (r)  Walsh  v.  Lonsdale,  21  Cli.  D.  9; 

(/)  floBcraf*  v.  Xev8,  9  Bing.  613 ;  2  52  L.  J.   Oh.  2;   Swain  v.  Atjres,  21 

M.  &  Bo.  760.    See  Langfordr.Selmes,  Q.  B.  D.  289;   57  L.  J.   Q.   B.   428; 

3  K.  &  J.  220.  '  Lowther  v.  Heaver,  41  Oh.  D.  248 ;  58 

(Sr)  Burne  v.  Richardson,  4  Taunt.  720.  L.  J.  Oh.  482. 
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and  either  paid  (s)  or  admitted  in  account  (t)  a  specific  sum 
as  due  for  rent,  the  court  would  infer  a  tenancy  from  year  to 
year  at  that  rent,  and  the  landlord  had  a  right  to  distrain.  Where 
a  mortgagor  attorns  tenant  to  the  mortgagee  at  a  rent  the  mort- 
gagee may  distrain  (w). 

Bent  must  be  in  arrear. — Next  it  is  necessary  that  the  rent 
should  be  in  arrear  and  presently  payable.  It  may  be  payable 
in  advance  (x).  If  the  landlord  enters  and  distrains  before  any 
rent  is  due,  he  is  a  trespasser  both  to  land  and  goods.  So  if  he 
distrains  after  the  rent,  having  been  in  arrear,  has  been  tendered 
by  the  tenant  Q/).  Where  the  tenant  gives  his  landlord  a  pro- 
missory note  for  the  amount  of  rent  in  arrear,  the  right  to  distrain 
is  not  thereby  necessarily  extinguished  or  even  suspended  (z) ; 
the  question  whether  it  is  or  not  depends  on  the  intention  of 
the  parties.  The  giving  of  a  bill  of  exchange  is  some  evi- 
dence of  an  agreement  to  postpone  the  distress  until  the  bill 
matures  (a). 

Assuming,  then,  that  there  is  a  tenancy  at  a  rent  which  is  in 
arrear,  and  that  the  right  to  distrain  has  not  been  postponed  (b), 
or  otherwise  modified  (c),  by  agreement,  the  landlord  has  a  right 
to  enter  either  in  person  or  by  his  certified  bailiif.  Formerly  he 
could  appoint  anybody  as  his  bailiff  to  distrain  ;  but  now,  by  sect. 
7  of  the  Law  of  Distress  Amendment  Act,  1888  (d),  no  person 
shall  act  as  bailiff  to  levy  any  distress  for  rent  unless  he  is 
authorized  to  act  as  a  bailiff  by  a  certificate  in  writing  under  the 
hand  of  a  county  court  judge.  The  certificate  maybe  general, 
or  may  apply  to  a  particular  distress  or  distresses,  and  may  be 
granted  at  any  time  as  prescribed  by  rules  under  the  Act.  If 
any  person  not  holding  a  certificate  levies  a  distress  contrary  to 
the  provisions  of  the  Act,  the  person  so  levying,  and  any  person 
who  has  authorized  him  so  to  levy,  shall  be  deemed  to  have  com- 
mitted a  trespass.  Under  this  section  a  managing  director  of  a 
company  has  been  held  liable  for  trespass  for  levying  in  person  a 
distress  for  rent  upon  the  goods  of  one  of  the  company's  tenants, 
the  managing  director  not  having  a  certificate  from  a  county 
court  judge  to  act  as  bailiff  (e).     It  has  been  held  that  a  seizure 

(s)  Knight  v.  Bennett,  11  Moore,  222 ;  (y)  Bennett  v.  Bayes,  5  H.  &  N.  391 ; 

■1  L.  J.  (O.  S.)  0.  P.  95.  29  L.  3.  Ex.  22t. 

(J)  Cox  V.  Bent,  5  Bing.  185;  7  L.  J.  (is)  Davis  v.  Oyde,  2  A.  &  E.  G23;  4 

(0.  S.)  C.  P.  68.     See  also  Lee  v.  Smith,  L.  J.  K.  B.  St. 

9  Bxch.  662 ;  23  L.  J.  Ex.  198 ;  Yeoman  (a)  Palmer  v.  Bramley,  [1895]  2  Q.  B. 

V.  Ellieon,  L.  K.  2  C.  P.  681 ;  36  L.  J.  405 ;  65  L.  J.  Q.  B.  42. 

C.  P.  326.  (6)  Giles  v.  Spencer,  3  0.  B.  N.  S.  244  ; 

(«)  Morton  v.  Woods,  L.  E.  4  Q.  B.  26  L.  J.  C.  P.  237. 

293  ;  38  L.  J.  Q.  B.  81.  (c)  Sonford  v.  Webster,  1  C.  M.  &  E. 

(x)  Lee  V.  Smith,  9  Bxct.  662 ;   23  696 ;  4  L.  J.  Ex.  100. 

L.  J.  Ex.  198 ;  London  &  Westminster  (d)  51  &  52  Vict.  c.  21. 

Loan  Go.  v.  London  &  N.  W.  By.,  [1893]  (e)  Hogarth  v.  Jennings  (1892),  1  Q.  B. 

2  Q.  B.  49 ;  62  L.  J.  Q.  B.  370.  907 ;  61  L.  J.  Q.  B.  601. 
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of  the  goods  of  a  third  person  by  an  uncertificated  bailiff  is,  since 
this  Act,  a  trespass  to  the  goods  of  the  third  person  (/) 

It  seems  tliat  this  statute  has  not  placed  the  certified  bailiff 
in  the  position  of  an  independent  contractor  so  as  to  exempt  the 
landlord  from  liability  for  his  casual  acts  of  negligence ;  but  that 
the  landlord  remains  liable  as  a  principal  is  for  the  acts  and 
defaults  of  an  ordinary  agent  in  the  scope  of  his  employment  (g). 

Mode  of  entry. — The  landlord  or  his  certified  bailiff  commits  a 
trespass  if  he  enters  after  sunset  and  before  sunrise  (h)  ;  and  he 
must  not  enter  any  building  or  house  if  he  can  only  do  so  by 
breaking  into  it.  He  can  go  in  at  the  door,  which  is  the  most 
obvious  way  of  entering  ;  he  can  also  get  in  by  a  window  if  it  is 
left  open ;  so  if  he  finds  a  hole  in  the  side  of  the  house ;  and  he 
may  go  from  an  adjoining  house  over  a  wall  and  so  into  the 
demised  premises,  provided  he  does  not  break  the  outer  door  or 
inclosure  of  the  latter  (i).  A  door  may  be  opened  in  the  ordinary 
way  (j) ;  but  not  a  closed  window,  whether  fastened  with  a  hasp  (k), 
or  not  (l) ;  though  a  partially  closed  window  may  be  further 
opened  (m) ;  and  a  distress  may  be  made  through  an  open 
window  (n).  Entry  into  an  out-house  is  governed  by  the  same 
rules ;  a  landlord  may  not  break  open  the  outer  door  of  a  barn  or 
stable  for  the  purpose  of  taking  a  distress  (o). 

If,  however,  after  having  entered  peaceably  he  is  expelled,  he 
may  re-enter  by  force  (p).  And  the  same  applies  if  after  leaving 
the  premises  temporarily  and  with  no  intention  of  abandoning  the 
distress  (q),  he  is  on  his  return  refused  readmission.  Leaving 
the  premises  temporarily  without  leaving  a  man  in  possession 
does  not  necessarily  amount  to  abandonment  (r). 

Once  an  entry  has  been  lawfully  effected,  the  landlord  or  his 
certified  bailiff  may  break  inner  doors  and  locks  in  search  of 
distrainable  goods  (s). 

(/)  Perring   v.    JEmsrson   (1906),    1  (I)  Nash  v.   Lucm,  L.  E.  2  Q.  B, 

K.  B.  1 ;  75  L.  J.  K.  B.  12.  590. 

((/)   The  opinion    of   the    profession  (to)  Crabtree  v.  Bobinson,  15  Q.  B.  D, 

seems  to  be  that  the  position  of  the  312;  54  L.  J.  Q.  B.  514. 

certified  bailiff  is  more  analogous  to  that  (n)  Tutton  v.  Darke,  5  H.  &  N.  647; 

of  the  waterman  in Martinv.  Temperley,  29  L.  J.  Ex.  271. 

4  Q.  B.  29S ;  12  L.  J.  Q.  B.  129 ;  than  (o)  Brown  v.  Glenn,  16  Q.  B.  254 ;  20 

to  that  of  the  drover  in  MilUgan  v.  L.  J.  Q.  B.  205 ;  Long  v.  Clarke,  [1894] 

Wedge,  12  Ad.  &  E.  737 ;  10  L.  J.  Q.  B.  1  Q.  B.  119 ;  63  L.  J.  Q.  B.  108. 

19.   'See  ante,  p.  133.  (p)  Eagleton  v.  Gutteridge,  11  M.  &  W. 

(70  Tutton  y.  Darke,  5  H.  &  N.  647;  465;  12  L.   J.  Ex.   359;   Eldridge  v. 

29  L.  J.  Ex.  271.  Stacey,  15  0.  B.  N.  S.  458. 


(i)  Long  v.  Clarke,  [I89i]   1    Q.  B.  (_q)  Bannister  v.  Syde,  2  E.  &B.  627 ; 

119 ;  63  L.  J.  Q.  B.  108 ;  Eldridge  v.  29  L.  J.  Q.  B.  141 ;  Eldridge  v.  Staoey, 

Stacey,  15  0.  B.  N.  S.  458.  15  C.  B.  N.  S.  458;  Eerby  v.  Harding, 

(j)  Byan  v.  Shilcoelc,  7  Exch.  72;  21  6  Exoh.  234;  20  L.  J.  Ex.  163. 

L.  J.  Ex.  55.  (r)  Bwann  v.  Falmouth  {Exrl),  8  B. 

Qc)  Saneoak  v.  Amtin,  14  C.  B.  N.  S.  &  0.  456 ;  6  L.  J.  (O.  S.)  K.  B.  374. 

634 ;  32  L,  J.  C.  P.  252.  (s)  Bull,  N.  P.  81,  c. 

A.  Y 
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At  common  law  {t),  and  by  the  Statute  of  Marlebridge  (m),  it  is 
unlawful  for  any  person  (except  the  Crown  and  its  officers)  to 
make  a  distress  out  of  his  fee,  or  in  the  King's  highway,  or  in  the 
common  street.  If  he  does  so,  he  commits  a  trespass.  But  he 
may  enter  upon  any  part  of  the  land  out  of  which  the  rent 
issues  {v).  Before  the  statute  of  11  Geo.  2,  c.  19,  s.  1,  the  land- 
lord had  no  right  to  enter  upon  any  land  not  included  in  the 
demise  (x).  But  by  that  statute  landlords  and  lessors  may  take 
and  seize  the  goods  of  their  tenants  {y)  fraudulently  {z)  or  clandes- 
tinely removed  from  the  demised  premises  in  order  to  prevent  the 
landlord  or  lessor  from  distraining  for  rent  due  or  payable  {a), 
within  thirty  days  of  the  removal,  wherever  they  may  be  found, 
and  sell  or  dispose  of  the  same  in  such  manner  as  if  the  goods 
had  actually  been  distrained  upon  the  premises.  Sect.  2  of  the 
Act  excepts  goods  that  have  been  sold  to  a  iona  fide  purchaser. 
By  sect.  7  the  landlord  is  empowered  in  the  daytime  to  break  into 
any  house,  barn,  stable,  out-house,  yard,  close  or  place  where  the 
goods  are,  and  to  seize  them  as  he  might  have  done  if  the  goods 
had  been  put  in  any  open  field  or  place,  provided  that  the  person 
making  the  entry  shall  first  call  to  his  assistance  the  constable, 
head-borough,  borsholder,  or  other  peace  officer  (6)  of  the  hundred, 
borough,  parish,  district,  or  place  where  the  goods  shall  be  sus- 
pected to  be  concealed,  and,  in  the  case  of  a  dwelling-house, 
provided  oath  is  made  before  a  justice  of  the  peace  of  a  reason- 
able ground  to  suspect  that  the  goods  are  therein.  If  these 
formalities  are  not  observed  the  person  distraining  is  a  tres- 
passer (e).  The  right  to  seize  the  goods  under  this  enactment 
ceases  if  the  tenancy  and  occupation  determine  before  the  goods 
are  seized  {d).  By  sect.  8  of  the  same  statute,  lessors  or  landlords 
are  empowered  to  take  and  seize  as  a  distress  any  cattle  or  stock 
of  their  tenants  feeding  or  depasturing  upon  any  common 
appendant  or  appurtenant  or  any  ways  belonging  to  all  or  any 
part  of  the  demised  premises.  By  sect.  9  notice  of  the  place  where 
goods  distrained  under  the  statute  are  deposited  shall,  within  one 
•week  after  depositing  them  in  such  place,  be  given  to  the  lessee 
or  tenant,  or  left  at  his  last  place  of  abode. 

At  common  law  a  distress  could  only  be  niade  during  the 

(0  Co.  Inst.  131.  2.  L.  J.  Ex.  83. 

(«)  52  Hen.  8,  o.  15.  (a)  Parry  v.  Duncan,  7  Bing.  243 ;  9 

(i>)  Capel  V.  Buuard,  6  Bing.  150  at  L.  J.  (O.  S.)  C.  P.  83. 

p.  161.  (5)  Cartwright  v.  Smith,  1  Moo.  &  B. 

(«)  Lewh  V.  Head,  13  M.  &  W.  834  ;  284. 

14  L.  J.  Ex.  295.         »  (e)  Midi  V.   Woolley,  7  Blng.  651 ;  9 

(_y)  Thornton  v.  Adams,  5  M.  &  S.  38;  L.  J.  (0.  S.)  C.  P.  219. 

Fletcher  v.  Marillier,  9  Ad.  &  E.  457;  (d)  Gray  v.  Stait,  11   Q.  B.  D.  GG8 ; 

8  L.  J.  Q.  B.  176.  52  L.  J.  Q.  B.  412. 

Qs)  John  V.  Jenlcina,  1  Cr.  &  M,  227 ; 
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continuance  of  the  demise  (e) ;  but  by  the  statute  of  8  Anne  c.  14, 
ss.  6  and  7,  persons  having  rent  in  arrear  or  due  upon  any 
lease  for  life  or  lives,  or  for  years,  or  at  will,  ended  or  deter- 
mined, may  distrain  for  such  arrears  after  the  determination  of  the 
said  respective  leases  in  the  same  manner  as  they  might  have 
done  if  such  lease  or  leases  had  not  been  ended  or  determined ; 
provided  that  such  distress  be  made  within  the  space  of  six 
calendar  months  after  the  determination  of  such  lease,  and  during 
the  continuance  of  such  landlord's  title  or  interest,  and  during  the 
possession  of  the  tenant  from  whom  such  arrears  are  due.  It  seems 
that  this  Act  only  applies  where  the  tenancy  is  determined  in  the 
ordinary  course  (/),  and  not  by  a  forfeiture  {g).  It  has  no  appli- 
cation where  the  tenant  remains  in  possession  under  a  new 
tenancy  (A).  The  right  of  distress  is  available  during  the  posses- 
sion of  the  personal  representatives  of  a  deceased  tenant  {i),  at 
any  rate  for  rent  accruing  in  the  lifetime,  though  not  payable 
until  after  the  death  of  the  tenant  (/<;).  The  power  of  distress 
given  by  this  Act  is  extended  by  sect.  37  of  3  &  4  Wm.  4,  c.  42, 
to  the  personal  representatives  of  a  deceased  lessor  for  arrears  of 
rent  due  to  him  in  his  lifetime. 

Limitation  of  right  to  distrain. — By  sect.  42  of  the  Eeal  Property 
Limitation  Act,  1833  (I),  no  arrears  of  rent,  or  of  interest  in 
respect  of  any  sum  of  money  charged  upon  or  payable  out  of  any 
land  or  rent  .  .  .  shall  be  recovered  by  any  distress  .  .  .  but 
within  six  years  next  after  the  same  respectively  shall  have 
become  due,  or  next  after  an  acknowledgment  of  the  same  in 
writing  shall  have  been  given  to  the  person  entitled  thereto,  or 
his  agent,  signed  by  the  person  by  whom  the  same  was  payable  or 
his  agent. 

In  certain  cases  less  than  six  years'  arrears  is  recoverable  by 
distress. 

By  sect.  44  of  the  Agricultural  Holdings  (England)  Act,  1883  (m), 
it  is  enacted  that  it  shall  not  be  lawful  for  any  landlord  entitled 
to  the  rent  of  any  holding  to  which  the  Act  applies  {n)  to  distrain 
for  rent  which  became  due  in  respect  of  such  holding  more  than 
one  year  before  the  making  of  such  distress ;  provided  that  where 
it  appears  that,  according  to  the  ordinary  course  of  dealing 
between  the  landlord  and  tenant  of  a  holding,  the  payment  of  the 
rent  of  such  holding  has  been  allowed  to  be  deferred  until  the 

(e)  Williams  v.  Stiven,9  Q.  B.  14;  15  516;  64  L.  J.  Q.  B.  178. 

L.  J.  Q.  B.  321.  (0  Braithwaite  v.  Oooksey,  1  H.  Bl. 

(/)  Doe  V.  Williams,  7  0.  cS:  P.  322;  465. 

arimwood  v.  Moss,  L.  E.  7  C.  P.  360  ;  41  (Jc)  Turner  v.  Barnes,  2  B.  &  S.  485  ; 

L.  J.  C.  P.  239.  31  L.  J.  Q.  B.  170. 

(g)  Grimwood  v.  Moss,  L.  R.  7  0.  P.  (0  3  &  4  Wm.  4,  c.  27. 

360 ;  41  L.  J.  C.  P.  239.  (m)  4G  &  47  Viot.  c.  61. 

(70  WilUnson  v.  Peel,  [1895]  1  Q.  B.  (n)  See  ik,  ss.  54,  61. 

y  2 
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expiratioa  of  a  quarter  of  a  year  or  talf  a  year  after  the  date  at 
which  such  rent  legally  became  due,  then,  for  the  purpose  of  this 
section,  the  rent  of  such  holding  shall  be  deemed  to  have  become 
due  at  the  expiration  of  such  quarter  or  half-year  as  aforesaid,  as 
the  case  may  be,  and  not  at  the  date  at  which  it  legally  became 
due.  The  result  of  this  enactment  is  that  in  cases  within  the 
proviso  the  landlord  is  entitled  to  distrain  for  rent  legally  due  at 
the  date  of  the  distress,  though  not  then  payable  according  to  the 
course  of  dealing  between  him  and  his  tenant,  and  also  for  rent 
which  has  become  legally  due  more  than  a  year  before  the 
distress,  but  which  has  become  payable  according  to  the  course 
of  dealing  less  than  a  year  before  the  distress,  notwithstand- 
ing that  the  total  amount  distrained  for  exceeds  one  year's 
rent  (o).  By  sect.  47  of  the  same  Act,  where  compensation  due 
under  the  Act  or  under  any  custom  or  contract  to  a  tenant 
lias  been  ascertained  before  the  landlord  distrains  for  rent  due, 
the  amount  of  such  compensation  may  be  set  off  against  the 
rent  due,  and  the  landlord  is  not  entitled  to  distrain  for  more 
than  the  balance. 

By  sect.  42  of  the  Bankruptcy  Act,  1888  (^),  as  amended  by  sect. 

28  of  the  Bankruptcy  Act,  1890  (g),  the  landlord  or  other  person 

to  whom  any  rent  is  due  from  a  bankrupt  may  at  any  time,  either 

before  or  after  the  commencement  of  the  bankruptcy,  distrain 

upon  the  goods  or  effects  of  the  bankrupt  for  the  rent  due  to  him 

from  the  bankrupt,  with  this  limitation,  that,  if  such  distress  for 

rent  be  levied  after  the  commencement  of  the  bankruptcy,  it  shall 

be  available  only  for  six  months'  rent  accrued  due  prior  to  the 

date  of  the  order  of  adjudication,  but  the  landlord  or  other  person 

to  whom   the  rent  may  be  due  from  the  bankrupt  may  prove 

under  the  bankruptcy  for  the  surplus  due  for  which  the  distress 

may  not  have  been  available.    The  protection  of  this  enactment 

applies  in  terms  only  to  the  goods  or  effects  of  the  bankrupt,  and 

not  to  those  of  third  persons  which  may  be  upon  the  demised 

premises  (r). 

By  the  combined  operation  of  sects.  87  and  163  of  the 
Companies  Act,  1862  (s),  the  landlord  of  a  company,  which  is 
beiag  wound  up  by  or  under  the  supervision  of  the  court,  may 
only  levy  a  distress  upon  the  goods  of  the  compauy,  subject  to  the 
leave  and  discretion  of  the  court  {t).  By  sect.  138  of  the  same  Act, 
in  case  of  a  voluntary  winding-up,  the  liquidator  may  apply  to  the 

(o)  Ball,  Ex  parte,  18  Q.  B.  D.  612 ;  Wood,  15  App.  Gm.  303  ;  59  L.  J.  P.  0. 

56  L.  J.  Q.  B.  270.  81. 

(p)  46  &  47  Vict.  0.  52.  (s)  25  &  26  Viot.  c.  89. 

(2)  53  &  54  Viot  o  71  (<)  ExhaU  C)al  Mining  Gx,    In  re,  i 

(r)  BroelcUhwtt  v.  Lame,  7  B.  &  B.  Dj.  G.  J.  &  S.  377;  33  L.  J.  Oh.    595. 
176;  26  L.  ,J.  Q.  B.   107;   BxUton  v. 
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court  to  exercise  the  same  powers — including  the  power  to  restrain 
a  distress — as  the  court  has  in  a  compulsory  winding-up  (u). 

What  things  are  distrainable — Privileged  goods. — The  property 
of  the  Grown  is  not  distrainable  (cc).  At  common  law  a  distress 
could  only  be  made  of  movable  chattels  brought  upon  the  land. 
The  nature  of  distress  is  not  to  resume  part  of  the  tenement 
itself  for  the  rent,  but  only  things  indueta  et  illata  upon  the  soil 
or  house.  Therefore  keys,  windows,  and  charters  concerning  the 
realty,  being  by  construction  of  law  parcel  of  the  freehold,  were 
not  distrainable  («/).  For  this  reason,  and  also  for  the  reason  that 
a  distress  (being  as  it  were  a  hostage  in  the  custody  of  the  law 
until  the  rent  was  paid)  must  be  capable,  even  after  an  unlimited 
period  of  detention,  of  being  restored  in  the  same  plight  and  con- 
dition as  when  it  was  taken,  growing  crops  could  not  be  distrained 
at  common  law  (z) ;  but  by  the  statute  11  Geo.  2,  c.  19,  ss.  8 
and  9,  lessors  or  landlords  (a)  may  distrain  corn,  grass,  or  other 
product  growing  on  any  part  of  the  land  demised.  The  words 
"other  product"  have  been  held  to  mean  product  similar  to  corn 
and  grass,  to  which  the  process  of  ripening  and  being  cut, 
gathered,  and  stored  is  incidental  j  they  do  not  therefore  include 
trees,  plants,  or  shrubs  growing  in  nursery-gardens  (6). 

Cocks  and  sheaves  of  corn  were  not  distrainable  at  common 
law,  because  they  cannot  upon  replevin  be  restored  in  the  same 
plight  as  they  were  in  when  seized,  but  must  necessarily  be 
damaged  in  the  removing  (o).  But  by  the  statute  2  W.  &  M. 
sess.  1,  c.  5,  cocks  or  sheaves  of  corn  or  loose  corn  and  hay  lying 
upon  any  part  of  the  land  charged  with  the  rent  may  be  seized, 
secured,  and  locked  up  in  the  place  where  found,  in  the  nature  of 
a  distress,  until  replevied ;  but  they  must  not  be  removed  to  the 
damage  of  the  owner  from  such  place.  They  must,  it  would 
seem,  be  sold  at  the  expiration  of  five  days,  and  cannot  be 
removed  {d). 

(u)  Roundwood  Colliery  Co.,  In    re,  L.   J.   Ex,   51.    For  a  similar  reason, 

[1897]  1  Ch.  37.3;  66  L.J.  Ch.  186.    Aa  butcher's    meat    is    not    distrainable: 

to  the  principles  upon  which  the  court  Morley  v.  Fincombe,  2  Exch.  101 ;  18 

gives  leave  to  distrain,  see  Thomas  v.  L.  J.  Ex.  272. 

Patent  Lionite  Co.,  17  Ch.  D.  250 ;  50  (a)  This  enactment  does  not  apply  to 

L.  J.  Oh.  544 ;  Oah  Pits  Colliery  Co.,  In  the  case  of  a  grantee  of  a  rent-charge  : 

re,  21  Ch.  D.  322 ;  51   L.  J.  Oh.  768 ;  Miller  v.  Green,  2  Or.  &  J.  142 ;  1  L.  J. 

Lancashire  Cotton  Co.,  In  re,  35  Ch.  D.  Ex.  51. 

656 ;    56  L.  J.   Ch.   761 ;    Shaelcell  v.  (b)  Clark  v.  Gaskarih,  2  Moore,  491 ; 

Charlton,  [1895]  1  Ch.  378 ;  64  L.  J.  Ch.  8  Taunt.  431.  As  to  growing  crops  already 

353.  sold  under  an  execution,  see  post,  p.  328. 

(a;)  Secretary  of   State  for    War    v.  (c)  Simpson  v.  Eartopp,  Willes,  512 ; 

Wynne,  [1905]  2  K.  B.  845;   75  L.  J.  1  Sm.  L.  C.  (11th  ed.),  437.    Secus  of 

K.  B.  25.  carts  laden  with  corn,  for  they  could  be 

(y)  Gilbert    on    Distresses,    34,    48.  restored  in  the  isame'  plight :   Co.  Lit. 

Parke,  B.,  Hellawell  v.  Eastwood,  6  Exch.  47a ;  Johnson  v.  Faulkner,  2  Q.  B.  925  ; 

295  at  p.  311 ;  20  L.  J.  Ex.  154.  11  L.  J.  Q.  B.  193. 

(z)  See  Piggoit  v.  Birtles,  1  M.  &  W.  (d)  Per  Parke,  B.,  Piggott  v.  Birtles. 

441  at  p.  447 ;  Pitt  v.  Shew,  4  B.  &  Aid.  1  M.  &  W.  441  at  p.  448 ;  5  L.  J.  Ex 

206;  Miller  v.  Green,  2  Cr.  &  J.  142;  1  19a 
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Fixtures. — Things  annexed  to  the  freehold,  such  as  furnaces, 
millstones,  chimney-pieces,  which  cannot  be  removed  without 
damage  to  the  freehold  (or  to  the  tenant's  possession  of  the  land), 
cannot  be  distrained  (e).  So  of  an  anvil  in  a  smith's  forge,  or  a 
millstone,  even  though  it  be  taken  out  of  the  mill  to  be  picked  (/) ; 
kitchen-ranges,  stoves,  coppers,  and  grates  affixed  in  the  ordinary 
way  (g) ;  limekilns  (not  being  mere  portable  ovens)  (h) ;  rails 
used  for  mining  purposes  nailed  to  sleepers  packed  in  ballast  (i). 

But  the  question  whether  chattels,  when  affixed,  become  parcel 
of  the  freehold  is  a  question  of  fact  depending  on  the  circum- 
stances of  each  case,  and  principally  on  two  considerations ;  first, 
the  mode  of  annexation  to  the  soil  or  to  the  fabric  of  a  building, 
and  the  extent  to  which  they  are  united  to  it ;  whether  they  can 
be  readily  removed  integre  salve  et  commode,  or  whether  they 
cannot  without  injury  to  themselves  or  to  the  soil  or  fabric  of  the 
building ;  and,  secondly,  on  the  object  and  purpose  of  the 
annexation,  whether  it  was  for  the  permanent  and  substantial 
improvement  of  the  land  or  building,  in  the  language  of  the  civil 
law,  "perpetui  usus  causa,"  or  in  that  of  the  Year  Book,  "pur  un 
profit  del  inheritance  "  (j),  or  merely  for  a  temporary  purpose  or 
the  more  complete  enjoyment  and  use  of  the  chattels  as  chattels. 
Therefore  cotton-spinning  machines  fixed  by  means  of  screws, 
some  into  a  wooden  door  and  others  into  lead  which  had  been 
poured  in  a  molten  state  into  holes  in  stones  for  the  purpose  of 
receiving  the  screws,  were  held  to  be  distrainable  (k).  The 
principle  of  this  case  has  often  been  recognized  (I) ;  but  it  has 
been  doubted  whether  the  principle  was  correctly  applied  to 
the  facts  (m). 

Goods  placed  upon  the  demised  premises  to  he  worJced  upon  in  the 
way  of  the  tenant's  trade. — The  goods  and  chattels  of  third  persons 
placed  upon  the  demised  premises  for  trading  or  ipanufacturing 
purposes  are  by  the  policy  of  the  law  exempt  from  distress. 
Thus  goods  sent  to  a  market  to  be  sold,  or  being  in  a  common 

(e)  Simpson  v.  Sariopp,  Willes,  512;  328;  41  L.  J.  0.  P.  146;  Sheffield,  &c., 

1  Sm.  L.  0.  (11th  ed.),  437.  Building  Soc.  v.  Harrison,  15  Q.  B.  D. 

(/)  Bro.  Abr.  Distress,  pi.  23.    See  358;  54  L.  J.  Q.  B.  15.    These  were 

also  Y.  B.  Pasoh.  14  Hen.  8,  f.  25,  6;  all    cases    as  between   mortgagor  and 

Gorton  v.  Faulkner,  4  T.  E.  565  at  p.  mortgagee. 

567.  (m)  Holland  v.  Hodgson,  L.  E.  7  0.  P. 

(g)  Darby  v.  Harris,  1  Q.  B.  895.  328 ;    41   L.  J.   0.  P.    146.    See  also 

(70  MUet  v.  Smith,  i  T.  E.  504.  Mather  v.  Fraser,  2  K.  &  J.  536 ;   25 

(j)  Turner  v.  Cameron,  L.  E.  5.  Q.  B,  L.  J.  Ch.  361 .     But  fixtures  as  between 

306;  3'J  L.  J.  Q.  B.  125.  mortgagor  and  mortgagee  may  includo 

( j)  Y.  B.  Mich.  25  Hen.  7,  f.  13,  pi.  chattels  which  would  not  be  fixtures  as 

24.  between  landlord  and  tenant :  Climie  v. 

(7s)  Hellawell  v.  Eastwood,  6  Exoh.  Wood,  L.  E.  3  Ex.  257 ;  L.  E.  4  Ex.  328 ; 

295  ;  20  L.  J.  Ex.  154.  38  L.  J.  Ex.  223 ;  Longbottom  v.  Berry, 

(7)  Waterfall  v.  Penistone,  6  B.  &  B.  L.  E.  5  Q.  B.  123  ;  39  L.  J.  Q.  B.  37; 

876 ;  26  L.  J.  Ex.  100 ;  Longbottom,  v.  Barclay,  Ex  parte,  L.  R.  9  Ch.  576 ;  43 

Berry,  L.  E.  5  Q.  B.  123  ;  39  L.  J.  Q.  B.  L.  J.  Bk.  137.     See  post,  pp.  611  et  sea. 
37 ;  Holland  v.  Hodgson,  L,  E.  7  0.  P. 
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inn  (n),  or  delivered  to  a  carrier  to  be  carried,  or  a  horse  sent  to  a 
smith  to  be  shod  (o),  or  standing  at  a  common  inn ;  corn  sent  to  a 
miller  to  be  ground,  clothes  to  a  tailor,  casks  to  a  cooper,  boats  to 
a  boat-builder  (p) ;  goods  sent  to  a  weigher  to  be  weighed  (q),  or 
to  an  auctioneer  to  be  sold  (r),  or  to  a  commission  agent  (s),  factor 
(t),  wharfinger  (u),  warehouseman  (x),  granary  keeper  (y),  pawn- 
broker (z),  to  be  dealt  with  in  the  course  of  trade,  are  privileged 
from  distress.     So  beasts  sent  to  a  slaughterer  (a),  silk  sent  to  a 
weaver  to  be  made  into  velvet  (6).     But  these  exceptions  are  not 
to  be  extended.      Prima  facie  the  goods   and  chattels   on  the 
demised  premises,  whether  belonging  to  the  tenant  himself  or  to 
strangers  who  have  placed  them  there,  are  distrainable  for  rent 
due  in  respect  of  the  premises ;  and  it  lies  upon  the  owner  of  the 
goods  to  bring  them  within  the  exception.   In  order  that  they  may 
be  exempt  from  distress,  the  goods  must  have  been  delivered 
by  the  owner  to  the  tenant  of  the  premises  to  be  worked  upon  in 
the  way  of  his  trade.     If  the  trade  can  be  carried  on  with  profit 
and  advantage  without  the  particular  goods  being  left  upon  the 
demised  premises,  the  goods  are  not  exempt.     Therefore  barges 
sent  to  salt  works,  and  awaiting  their  turn  to  be  filled,  have  been 
held  distrainable  (e).     Where  yarn  was  sent  to  a  stocking  weaver, 
together  with  a  frame  to  enable  him  to  weave  it,  the  yarn  was 
held  privileged,  but  not  the  frame  (d).     Casks  sent  by  a  brewer 
to  the  keeper  of  a  public-house  to  be  returned  when  empty  are  not 
exempt  (e).     It  has  been  held  that  horses  and  carriages  standing 
at  livery  are  not  exempt  from  distress  (/), 

Goods  to  be  sold  not  upon  the  premises  of  the  auctioneer  but 
upon  those  of  the  owner  are  not  privileged  (g).  Moreover,  to  bring 
the  goods  within  the  exemption  they  must  be  delivered  to  the 
tenant;  and  therefore  where  a  ship  was  being  built  upon  premises 


(n)  Y.  B.  Mich.  7  Hen.  7,  f.  2,  pi.  1 ;  (y)  Matthias  v.   Mesnard,  2  C.  &  P. 

Co,  Lit.  47  a.  353. 

(o)  See  Simpson  v.  Hartopp,  Willea,  (z)  Smre  v.  Leacli,  18  0.  B.  N.  S.  479 ; 

512 ;  1  Sm,  L.  C.  (11th  ed.),  437.  34  L.  J.  C.  P.  150. 

(p)  Bac.  Abr.  Distress,  B.  ;  Co.  Lit.  47  (a)  Brown  v.  Shevill,  2  Ad.  &  E.  138 ; 

a ;    3  Bl.   Com.   8.      See  also  Wood  v.  4  L.  J.  K.  B.  50. 
aarke,  1  Cr.  &  J.  484  r  9  L.  J.  (O.  S.)  (6)  Gibson  v.  Ireson,  3  Q.  B.  39. 

Ex.  187;  and  the  judgment  of  Parke,  B.,  (c)  Muspratt  v.  Gregory,  3  M.  &  W. 

Muspratt  v.  Gregory,  1  M.  &  W.  633  ;  7  677 ;  7  L.  J.  Ex.  385. 
L.  jf  Ex.  385.  {d)  Wood  v.  Clarice,  1  Or  &  J.  484 ;  9 

(o)  Mead  v.  Burley,  Cro.  Eliz.  596.  L.  J.  (O.  S.)  Ex.  187. 

(r)  Adams  v.  Grane,  1  Cr.  &  M.  380 ;  (e)  Joule  v.  Jachson,  7  M.  &  W.  450  ; 

2  L.  J.  Ex.  105 ;  Brown  v.  Arundell,  10  10  L.  J.  Ex.  142. 
C.  B.  54-  20  L.  J.  C.  P.  30.  (/)  Parsons  v.  Ginqell,  4  C.  B.  545; 

(s)  Findon  v.  U'Laren,  6  Q.  B.  891 ;  16  L.  J.  0.  P.  227,  following  Francis  v. 

14  L.  J.  Q.  B.  183.  Wyatt,  3  Burr.  1498 ;  1  W.  Bl.  483.     Sed 

(0  Gilman  v.  Flton,  6  Moore,  243.  qu^re.     See   Miles  v.   Furher,  L.  E.   8 

(u)  Thompson  v;  Washiter,  8  Moore,  Q.  B.  77;  42  L.  J.  Q.  B.  41. 
254 ;  1  L-  J.  (0.  S.)  C.  P.  104.  (g)  Lyons  v.  Elliott,  1  Q.  B,  D.  210  ; 

(x)  Miles  V.' Furher,  L.  E.  8  Q.  B.  77;  45  L.  J.  Q.  B.  159. 
42  L.  J.  Q.  B.  41. 
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of  which  a  shipbuilder  was  tenant,  it  was  held  not  to  be  exempt 
from  distress  for  rent  of  the  premises  (h). 

It  would  seem  that  any  privilege  attaching  to  the  goods 
themselves  would  extend  to  the  accessories  of  the  goods,  such  as 
the  horse  and  cart  or  other  vehicle  or  receptacle  in  which  the 
goods  may  be  at  the  time  of  the  distress  (i) ;  and  it  has  been  held 
that  it  would  cover  cattle  temporarily  pastured  on  demised 
premises  on  their  way  to  a  public  market  (k). 

Tilings  in  actual  use  are  exempt  from  distress  on  account  of  the 
danger  of  a  breach  of  the  peace  if  they  were  seized ;  thus  a  horse 
while  a  man  is  riding  upon  him,  or  an  axe  in  the  hand  of  a  wood- 
cutter, a  net  in  the  hands  of  a  fisherman,  yarn  carried  on  a  man's 
shoulders  to  be  weighed,  a  stocking-frame  on  which  a  man  is 
working  (J),  a  horse  and  cart  in  actual  possession  and  under  the 
personal  care  of  a  person  and  being  used  by  him  (m),  all  these  are 
exempt  from  distress ;  but  a  horse,  though  harnessed  to  a  cart,  is 
not,  it  seems,  in  actual  use  within  the  meaning  of  this  rule  if  there 
is  no  one  in  actual  possession  or  user  of  either  horse  or  cart  («). 

Animals  ferm  naturce  are  not  distrainable,  not  being  the  subject 
of  property  (o)  ;  but  animals  originally  wild,  on  being  tamed  and 
reduced  into  possession  become  personal  property  (p).  There 
seems  to  be  no  doubt  that  a  dog  may  be  distrained  (q). 

Goods  in  the  custody  of  the  law  cannot  be  distrained ;  for 
example,  goods  already  distrained  damage  feasant  (r),  or  in  the 
custody  of  the  sheriff  under  a  writ  of  execution  (s),  though  remain- 
ing upon  the  demised  premises  in  obedience  to  the  statute  8 
Anne  c.  14,  s.  1,  in  the  hands  of  a  purchaser  from  the  sheriff  (i). 
In  the  case  of  growing  crops  sold  under  an  execution  the  common 
law  protected  them  from  distress  for  rent  accruing  subsequently 
until  a  reasonable  time  had  elapsed  for  removing  them  after 
they  had  matured  (m);  but  now  by  the  statute  14  &  15  Vict, 
c.  25,  s.  2,  a  landlord  may  distrain  them  for  rent  accrued  due 
after  seizure  and  sale,  in  default  of  sufficient  distress  of  the 
goods  and  chattels  of  the  tenant. 

(/»)  Clarlie  v.  Millwall  Dock  Co.,  17  437  at  p.  441. 

Q.  B.  D.  494 ;  55  L.  J.  Q.  B.  378.  (o)  Oo.  Lit.  47  a. 

(i)  Per  Lord  Lyndhurst,  C.B.,   fVood  (p)  Morgan  v.  Abergavenny  (Earl),  8 

V.  Clarke,  1  Cr.  &  J.  484 ;  9  L.  J.  (0.  S.)  C.  B.  768. 

Ex.  187.    Per  Alderson,  B.,  Musprait  v.  (q)  1  Sm.  L.  C.  (11th  ed.),  p.  466,  notes 

Gregory,  1  M.  &  W.  633  at  pp.  646,  647 ;  to  Himpson  v.  Eartopp ;  Bunch  v.  Ken- 

7  L.  J.  Ex.  385.  nington,  1  Q.  B.  679 ;  10  L.  J.  Q.  B. 

(7«)  2Wms.  Saund.  290,iiote7.    Notes  203. 

to  Poole  V.  Longueville.    Per  Alderson,  (r)  Co.  Lit.  47  a. 

B.,  Musprait  v.  Gregory,  1  M.  &  W.  633  («)  Eaton   v.  Southby,  Willes,    131  ; 

at  p.  647;  7  L.  J.  Ex.  385.  Wharton  v.  Naylm;  12  Q.  B.  673 ;  17 

(0  Simpson  v.  Eartopp,  Willes,  512 ;  L.  J.  Q.  B.  278. 

1  Sm.  L.  C.  (11th  ed.),  437.  (0  Wharton  v.  Naylor,  12  Q.  B.  673 ; 

(m)  Field  v.  Adames,  12  Ad.  &  B.  17  L.  J.  Q.  B.  278. 

649 ;  10  L.  J.  Q.  B.  2.  («)  Peacock  v.  Purvis,  2  B.  &  B.  362  ; 

(n)  See  Simpson  v.  Eartopp,  Willes,  Wright  v.  Bewes,  1  Ad.  &  E.  641 ;   3 


512  at  p.  517;  1  Sm.  L.  G.  (11th  ed.),      L.  3.  K.  B.  181. 
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Statutory  exemptions —  Wearing  apparel,  bedding,  and  tools. — By 
the  combined  operation  of  sect.  4  of  the  Law  of  Distress  Amendment 
Act,  1888  (x),  and  sect.  147  of  the  County  Courts  Act,  1888  (y), 
which  is  substituted  for  the  County  Courts  Act,  1846  (z),  sect.  96, 
the  wearing  apparel  and  bedding  (a)  of  the  tenant  or  his  family, 
and  the  tools  and  implements  of  his  trade,  to  the  value  of  51.,  are 
to  that  extent  exempt  from  distress  for  rent.  But  this  enactment 
does  not  extend  to  any  case  where  the  lease,  term,  or  interest  of 
the  tenant  has  expired,  and  where  possession  of  the  premises  in 
respect  of  which  the  rent  is  claimed  has  been  demanded,  and 
where  the  distress  is  made  not  earlier  than  seven  days  after  such 
demand  (h).  If  the  only  chattel  on  the  premises  is  an  implement 
of  trade  exceeding  the  value  of  £5,  it  cannot  be  destrained  (hb). 

Lodgers'  goods. — By  sect.  1  of  the  Lodgers  Goods  Protection 
Act,  1871  (c),  if  any  superior  landlord  shall  levy,  or  authorize  to 
be  levied,  a  distress  on  any  furniture,  goods,  or  chattels  of  any 
lodger  (d),  for  arrears  of  rent  due  to  the  superior  landlord  by  his 
immediate  tenant,  the  lodger  may  serve  the  superior  landlord,  or 
the  bailiff  or  other  person  employed  by  him  to  levy  the  distress, 
with  a  declaration  in  writing  made  by  the  lodger,  setting  forth 
tbat  the  immediate  tenant  has  no  right  of  property  or  beneficial 
interest  in  the  furniture,  goods,  or  chattels  so  distrained  or 
threatened  to  be  distrained  upon,  and  tbat  the  furniture,  goods, 
or  chattels  are  the  property,  or  in  the  lawful  possession  of,  the 
lodger ;  and  also  setting  forth  whether  any  and  what  rent  is  due, 
and  for  what  period,  from  the  lodger  to  his  immediate  landlord  ; 
and  the  lodger  may  pay  to  the  superior  landlord,  or  to  the  bailifp, 
or  other  person  employed  by  him  as  aforesaid,  the  rent,  if  any,  so 
due  as  last  aforesaid,  or  so  much  thereof  as  shall  be  sufficient  to 
discharge  the  claim  of  the  superior  landlord.  And  to  this  declara- 
tion shall  be  annexed  a  correct  inventory,  subscribed  by  the 
lodger  (e),  of  the  furniture,  goods,  and  chattels  referred  to  in  the 
declaration.  By  sect.  2  the  superior  landlord,  or  any  bailiff  or 
other  person  employed  by  him,  is  to  be  deemed  guilty  of  an 
illegal  distress  (/),  if  he  levies  or  proceeds  with  a  distress  on  the 
furniture,  goods,  or  chattels  of  the  lodger  after  being  served  with 
the  declaration  and  inventory,  and  after  the  lodger  has  paid  or 
tendered  to  the  superior  landlord  the  rent,  if  any,  due  from  the 

(a)  51  &  52  Viot.  c.  21,  s.  4.  480 ;  75  L.  J.  K.  B.  287. 

(y)  51  &  52  Vict.  o.  43,  s.  147.  (e)  34  &  35  Vict.  o.  79. 

(z)  9  &  10  Vict.  c.  95.  (d)  As    to  who    is    the    lodger,  see 

(a)  Including  a  bedstead :   Datiis  v.  Heawood  v.   Bone,  13  Q.   B.   U.   179  ; 

Earns  (1900),  1  Q.  B.  729 ;  69  h.  J.  Morton  v.  Falmer,  51  L.  J.  Q.  B.  7. 

Q.  B.  232.  (e)  See    Oodlonion   v.    Fulham    and 

(6)  In  case  of  distress  contrary  to  the  Eampstead  Property  Co.  (1905),  1  K.  B. 

provisions  of  this  enactment,  a  summary  431 ;  74  L.  J.  K.  B.  242. 

remedy  is  provided  by  the  statute  58  &  (/)  And  is  liable  to  an  action  :  Lovie 

69  Viot.  c.  24,  s.  4.    See  poit,  p.  342.  v.  Dorling,  [1905]  2  K.  B.  501 ;  74  L.  J. 

(66)  LaveJl  y.  BUchings  (1906),  1  K.  B.  K.  B,  794. 
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lodger  to  his  immediate  landlord  (^).  This  statute  specifies  no 
time  within  which  the  declaration  and  inventory  are  to  be 
served ;  but  by  the  terms  of  sect.  2  the  landlord  is  made  liable 
if  he  proceeds  with  the  distress  after  service  of  the  declaration 
and  inventory  upon  him,  implying  that  for  any  act  done  before 
service  the  liability  of  the  landlord  would  not  be  affected  by  the 
statute.  It  has,  however,  been  held,  in  a  case  where  the  landlord 
was  guilty  of  a  wrongful  act  in  selling  before  the  expiration  of 
the  five  days  prescribed  by  2  Wm.  &  M.  sess.  1,  s.  5,  that  the 
lodger  might  serve  his  declaration  and  inventory  after  the  sale 
and  after  the  five  days  had  expired  (h). 

Agricultural  machinery  and  live-stock  for  breeding. — By  sect. 
45  of  the  Agricultural  Holdings  (England)  Act,  1883  (i),  agri- 
cultural and  other  machinery  which  is  the  bond  fide  property  of 
a  person  other  than  the  tenant,  and  is  on  the  premises  of  the 
tenant  under  a  bond  fide  agreement  with  him  for  the  hire  or  use 
thereof  in  the  conduct  of  his  business,  and  live-stock  of  all  kinds 
which  is  the  bond  fide  property  of  a  person  other  than  the  tenant, 
and  is  on  the  premises  of  the  tenant  solely  for  breeding  purposes, 
are  exempt  from  distress. 

Other  statutory  exemptions — Crops,  &o.,  sold  under  execution,  and 
farm  implements  zised  in  connection  therewith, — By  56  Geo.  3,  c.  50, 
s.  1,  it  is  provided  that  no  sheriff  is  to  carry  off  or  sell  for  the 
purpose  of  being  carried  off  from  any  lands  let  to  farm  any  straw 
tlireshed  or  unthreshed,  or  any  straw  of  crops  growing,  or  any 
chaff,  colder,  or  any  turnips,  or  any  manure,  compost,  ashes,  or 
seaweed,  in  any  case  whatsoever ;  nor  any  hay,  grass  or  grasses, 
tares  or  vetches,  roots  or  vegetables,  in  any  case  where,  according 
to  any  covenant  or  written  agreement  entered  into  and  made  for 
the  benefit  of  owner  or  landlord  of  any  farm,  such  hay,  grass  or 
grasses,  tares  and  vetches,  roots  or  vegetables,  ought  not  to  be 
taken  off  or  withholden  from  such  lands,  or  which  by  such 
covenants  or  agreements  ought  to  be  used  or  extended  thereon, 
and  of  which  covenants  or  agreements  the  sheriff  shall  have  re- 
ceived written  notice.  By  sect.  3  the  sheriff  may  dispose  of  any 
crops  or  produce  thereinbefore  mentioned  to  any  person  who  shall 
agree  in  writing  with  the  sheriff,  in  cases  where  no  covenant  or 
written  agreement  shall  be  shown,  to  use  and  expend  the  same 
on  the  lands  in  accordance  with  the  custom  of  the  country ;  and, 
in  cases  where  a  covenant  or  written  agreement  shall  be  shown, 
then  according  to  such  covenant  or  written  agreement.  By  sect. 
6,  in  all  cases  where  any  purchaser  of  any  crop   or  produce 

(g)  By  sect.  2  the  lodger  may  also  by  (h)  Sliarp  v.  Fowle,  12  Q.  B.  D.  385; 

summary  proceedings  obtain  restoration      53  L.  J.  Q.  B.  309. 
of  any  goods  seized.  (i)  46  &  47  Yiot.  o.  61. 
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mentioned  above  lias  entered  into  an  agreement  with  the  sheriff, 
touching  the  use  and  expenditure  thereof  on  lands  let  to  farm, 
it  shall  not  be  lawful  for  the  owner  or  landlord  of  such  lands  to 
distrain  for  any  rent  on  any  corn,  hay,  straw,  or  other  produce 
thereof  which  at  the  time  of  the  sale  and  the  execution  of  the 
agreement  entered  into  under  the  provisions  of  the  Act,  shall 
have  been  severed  from  the  soil  and  sold,  subject  to  the  agree- 
ment, by  the  sheriff ;  nor  on  any  turnips,  whether  drawn  or  grow- 
ing, if  sold  according  to  the  provisions  of  the  Act ;  nor  on  any 
horses,  sheep,  or  other  cattle ;  nor  on  any  beast  whatsoever ;  nor  on 
any  waggons,  carts,  or  other  implements  of  husbandry  which  any 
person  shall  employ,  keep,  or  use  on  such  lands  for  the  purpose 
of  threshing  out,  carrying,  or  consuming  any  such  corn,  hay,  straw, 
turnips,  or  other  produce,  under  the  provisions  of  the  Act  and 
the  agreement  or  agreements  directed  to  be  entered  into  between 
the  sheriff  and  the  purchaser  of  such  crops  and  produce. 

By  various  statutes,  frames,  looms,  and  apparatus  entrusted 
or  hired  for  use  in  textile  manufactories  (Jc) ;  gas  meters  and 
fittings  (I),  water  meters  {m)  and  communication  pipes  (n),  electric 
meters,  accumulators,  lines,  iittings,  and  apparatus  (o),  belonging 
to  public  companies,  are  exempt  from  distress.  The  rolling  stock 
of  a  railway  company  at  any  "  work,"  including  in  that  term  any 
colliery,  quairy,  mine,  manufactory,  warehouse,  wharf,  pier,  or 
jetty,  in  or  on  which  is  any  railway  siding,  is  exempt  from  dis- 
tress for  rent  payable  by  the  tenant  of  the  "  work,"  if  it  is  not 
the  actual  property  of  the  tenant  and  has  upon  it  a  distinguishing 
metal  plate  affixed  to  a  conspicuous  part  thereof,  or  a  distinguish- 
ing brand  or  other  mark  conspicuously  impressed  or  made  thereon 
sufficiently  indicating  the  actual  owner  thereof.  But  any  interest 
which  the  tenant  may  have  in  any  rolling  stock  otherwise  pro- 
tected is  not  exempt,  but  may  be  distrained  upon.  A  summary 
order  for  restoration  may  be  made  if  rolling  stock  is  distrained 
contrary  to  the  above  provisions  (p). 

Goods  of  ambassadors. — By  the  statute  7  Anne  c.  12,  s.  3,  all 
writs  and  processes  whereby  the  person  of  any  ambassador  or 
other  public  minister  of  any  foreign  prince  or  state  authorized  and 
received  as  such  by  the  Crown,  or  the  domestic  or  domestic  servant 
of  any  such  ambassador  or  other  public  minister,  may  be  arrested 
or  imprisoned,  or  his  or  their  goods  or  chattels  may  be  distrained 
seized,  or  attached,  shall  be  deemed  and  adjudged  to  be  utterly 
null  and  void  to  all  intents,  constructions,  and  purposes  whatsoever. 

(7c)  6  &  7  Viot.  0.  40,  s.  18.  (m)  10  &  11  Vict.  c.  17,  s.  44. 

(V)  10  &  11  Viot.  o.  15,  s.  14 ;  34  &  35  (o)  45  &  46  Vict.  c.  56,  s.  25. 

Vict.  c.  41,  s.  18.  (P)  35  &  36  Viot.  c.  50. 
(m)  26  &  27  Viot.  c.  93,  s.  14, 
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Qualified  privilege. — Certaia  other  goods  and  chattels  are 
exempt  from  distress  provided  there  are,  without  resorting  to 
them,  distrainable  goods  sufficient  to  satisfy  the  rent  in  arrear. 
Goods  so  privileged  are  (1)  beasts  of  the  plough  and  instruments 
of  husbandry ;  and  (2)  the  instruments  of  a  man's  trade  or 
profession  {q). 

Beasts  of  the  plough  and  instruments  of  husbandry  {r),  and  also 
sheep  and  beasts,  which  improve  the  land,  were  by  the  common 
law  exempt  from  distress  if  there  were  other  goods  on  the 
premises  sufficient  to  satisfy  the  debt.  Beasts  of  the  plough  do 
not  include  heifers,  unbroken  cart  colts,  or  steers  too  young  for 
such  a  purpose  (s).  The  common  law  was  confirmed  and  declared 
by  statute  4  of  51  Hen.  3,  by  which  it  is  provided  that  no  man  of 
religion,  nor  other,  shall  be  distrained  by  his  beasts  that  gain  his 
land  {t),  nor  by  his  sheep,  for  the  King's  debt,  nor  the  debt  of  any 
other  man,  nor  for  any  other  cause  by  the  King's  or  other  bailiffs, 
but  until  they  can  find  another  distress  or  chattels  sufficient 
whereof  they  may  levy  the  debt,  or  that  is  sufficient  for  the 
demand  (except  impounding  of  beasts  that  a  man  findeth  in 
his  ground  damage  feasomt,  after  the  use  and  custom  of  the 
realm). 

Instruments  of  trade. — Apart  from  the  privilege  created  by 
sect.  4  of  the  Law  of  Distress  Amendment  Act,  1888  (u),  the 
instruments  of  a  man's  trade  are  privileged,  provided  there  are 
other  distrainable  goods  sufficient  to  satisfy  the  rent  (x). 

Qualified  privilege — By  statute. — At  common  law  growing 
crops  seized  under  an  execution  were  absolutely  privileged  as 
being  in  the  custody  of  the  law,  and  could  not  be  distrained  even 
when  remaining  on  the  demised  premises  in  the  hands  of  a  pur- 
chaser from  the  sheriff  until  a  reasonable  time  had  elapsed  for 
removing  them  after  they  had  matured  (y).  But  now  by  the 
statute  14  &  15  Vict.  c.  25,  s.  2,  if  any  part  of  the  tenant's  crops 
are  seized  and  sold,  such  crops,  so  long  as  the  same  shall  remain 
on  the  farms  or  lands,  shall,  in  default  of  sufficient  distress  of  the 
goods  and  chattels  of  the  tenant,  be  liable  to  the  rent  which  may 
accrue  and  become  due  to  the  landlord  after  any  such  seizure 
and  sale,  and  to  the  remedies  by  distress  for  recovery  of  such  rent, 
notwithstanding  any  bargain  and  sale  or  assignment  which  may 

(o)  Simpson  v.  Eartopp,  5  Willes,  .512 ;  579 ;  Stevens  v.  Evans,  8  W.  Bl.  283. 
1  Sm.  L.  C.  (11th  ed.),  437.  («)  51  &  -52  Vict.  o.  21.     See  ante, 

M  Davies  v.  Aeton,  1  0.  B.  746 ;  14  p.  329. 
L.  J.  C.  P.  228.  (a;)  Nargett  v.  Nias,  1  E.  &  E.  439 ;  28 

(s)  Keen  v.  Friest,  4  H.  &  N.  236 ;  28  L.  J.  Q.  B.  143. 
L.  J.  Ex.  157.  (y)  Peacock  v.  Purvis,  2  B.  &  B.  362 ; 

(0  Beasts  of  the  plough  may,  however,  Wright  v.  Deives,  1  Ad.  &  E.  641 ;  3  L.  J. 

be  distrained  by  way  of  execution  for  K.  B.  181. 
poor  rates :  Hutchint  v.  Ohambers,  1  Burr. 
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have  been  made  or  executed  of  such  growing  crops  by  any 
sheriff  or  other  officer  executing  the  writ  of  execution. 

By  sect.  45  of  the  Agricultural  Holdings  (England)  Act, 
1883  (z),  where  live-stock  belonging  to  another  person  has  been 
taken  in  by  the  tenant  of  a  holding  to  which  the  Act  applies,  to 
be  fed  at  a  fair  price  agreed  to  be  paid  for  such  feeding  by  the 
owner  of  the  stock  to  the  tenant,  the  stock  shall  not  be  distrained 
by  the  landlord  for  rent,  where  there  is  other  sufficient  distress  to 
be  found,  and,  if  so  distrained  by  reason  of  other  sufficient  distress 
not  being  found,  there  shall  not  be  recovered  by  such  distress  a 
sum  exceeding  the  amount  of  the  price  so  agreed  to  ba  paid  for 
the  feeding,  or,  if  any  part  of  such  price  has  been  paid,  exceeding 
the  amount  remaining  unpaid;  and  it  shall  be  lawful  for  the 
owner  of  the  stock,  at  any  time  before  it  is  sold,  to  redeem  such 
stock  by  paying  to  the  distrainor  a  sum  equal  to  such  price  as 
aforesaid,  and  any  payment  so  made  to  the  distraiuor  shall  be  in 
full  discharge  as  against  the  tenant  of  any  sum  of  the  like  amount 
which  would  be  otherwise  due  from  the  owner  of  the  stock  to  the 
tenant  in  respect  of  the  price  of  feeding ;  provided  that  so  long 
as  any  portion  of  the  live-stock  shall  remain  on  the  holding,  the 
right  to  distrain  that  portion  shall  continue  to  the  full  extent 
of  the  price  originally  agreed  to  be  paid  for  the  feeding  of  the 
whole  of  such  live-stock,  or  if  part  of  such  price  has  been 
bond  fide  paid  to  the  tenant  under  the  agreement,  then  to  the  full 
extent  of  the  price  then  remaining  unpaid  (a). 

It  is  to  be  observed  that  goods  conditionally  privileged  may 
be  distrained  although  there  be  other  goods  and  chattels  upon 
the  demised  premises  which  are  distrainable  by  statute,  but  not 
immediately  available  to  raise  the  arrears  of  rent  by  sale  (6). 

Impounding  the  distress. — Assuming  that  the  landlord  has  law- 
fully entered  and  seized  (otherwise,  he  is  liable  in  trespass),  his 
next  duty  is  to  impound  the  goods,  i.e.  to  place  them  in  the 
custody  of  the  law.  This  was  formerly  a  very  definite  process, 
but  at  the  present  day,  although  important  results  follow  from 
the  impounding,  the  process  itself  has  lost  most  of  its  distinctive 
features.  At  common  law,  after  entering  and  distraining,  the 
landlord  was  bound  within  a  reasonable  time  to  remove  the  goods 
and  put  them  into  a  pound  (c).  It  was  enacted  by  the  statute  of 
Marlebridge,  52  Hen.  3,  c.  4,  and  re-enacted  by  3  Ed.  1,  c.  16,  that 
persons  should  not  chase  beasts  distrained  out  of  the  shire  where 
they  were  taken ;  and  by  the  statute  of  1  &  2  Phil.  &  M.  c.  12, 

(z)  46  &  47  Vict.  0.  61.  (6)  PiggoU  v.  Birtleg,  1  M.  &  W.  441 ; 

(a)  See  London  &    Yorlishire  Bank  5  L.  J.  Ex.  193. 

V.  Belton,  13  Q.  B.  D.  457;   54  L.  J.  (c)  Griffin  v.  Scott,  Ld.  Eaym.  1424, 

Q.  B.  568 ;  Masters  v,  Green,  20  Q.  B.  D.  at  p.  1426. 
807. 
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no  distress  of  cattle  shall  be  driven  out  of  the  hundred,  rape, 
wapentake,  or  lathe  where  such  distress  is  or  shall  be  taken 
except  it  be  to  a  pound  overt  within  the  said  shire  not  above 
three  miles  distant  from  the  place  where  the  said  distress  is 
taken ;  and  that  no  cattle  or  other  goods  distrained  or  taken  by 
way  of  distress  for  any  manner  of  cause  at  one  time,  shall  be 
impounded  in  several  places  whereby  the  owner  or  owners  of  such 
distress  shall  be  constrained  to  sue  several  replevies  for  the 
delivery  of  the  said  distress  so  taken  at  one  time ;  upon  pain 
every  person  offending  contrary  to  this  Act  shall  forfeit  to  the 
party  grieved  for  every  such  offence  one  hundred  shillings  and 
treble  damages.  Lord  Coke  appears  to  hold  that  a  distrainor 
might  also  impound  in  a  pound  covert ;  for  he  says,  "  He  that 
distrains  anything  that  hath  life  must  impound  them  in  a  lawful 
pound  within  three  miles  in  the  same  county,  and  that  is  either 
overt,  or  open,  in  a  pinfold  made  for  such  purposes,  or  in  his  own 
close,  or  within  the  close  of  another  by  his  consent ;  "  and  "  if  the 
distress  be  of  utensils  of  household,  or  such  like  dead  goods,  which 
may  take  harm  by  wet  or  weather,  or  be  stolen  away,  then  he 
must  impound  them  in  a  house,  or  other  pound  covert,  within 
three  miles  in  the  same  county  "  {d).  If  the  landlord  remained 
longer  upon  the  premises  than  was  reasonably  necessary  for  the 
purpose  of  impounding,  it  would  seem  that  he  would  be  liable  in 
trespass  (e).  It  is  the  duty  of  the  distrainor  to  find  a  fit  and 
proper  pound,  and  he  is  liable  to  an  action  if  the  goods  are 
injured  through  his  default  in  this  respect  (/ ).  In  the  case  of 
live-stock  being  impounded  there  was  formerly  a  difference  accord- 
ing as  the  stock  were  impounded  in  a  pound  overt  or  in  a  pound 
covert.  In  the  former  case  the  owner  of  the  stock  might  feed  and 
water  the  cattle  himself;  in  the  latter  case  the  distrainor  was 
bound  to  do  so  (</).  But  by  the  statutes  12  &  13  Vict.  c.  92,  s.  15, 
and  17  &  18  Vict.  c.  60,  s.  1,  the  distrainor  is  bound  to  provide 
them  with  food  and  water,  and  he  is  empowered  to  sell  them  in 
order  to  reimburse  himself  (Ji). 

At  common  law  the  distrainor  could  not  impound  the  distress 
upon  the  demised  premises  {i)  ;  but  the  necessity  of  impounding 
the  distress  off  the  premises  was  found  to  be  a  hardship  on  both 
landlord  and  tenant ;  accordingly,  by  the  statute  of  11  Geo.  2, 
c.  19,  s.  10,  it  was  enacted  that  it  should  be  lawful  for  any  person 


((?)  Co.  Lit.  47,  5.  H.  &  N.  485 ;  29  L.  J.  Ex.  257. 

(e)  See   Wmterbourne  v.  Morgan,  11  (ff)  Co.  Lit.  47,  h. 

East.  395 ;  Ladd  V.  Thomas,  12  A.  &  E.  (Ji)  Layton  v.  Eurry,  8  Q.  B.  811 ;  15 

117;  9  L.  J.  Q.  B.  345,  ^er  Lord  Den-  L.  J.  Q.  B.  241. 

man,  O.J.  (i)  Bro.  Abr.  DisTREsa,  30 ;    Viner. 

(/  )  Wilder  V.  Speer,  8  Ad.  &  E.  547 ;  Abr.  Distbess,  E,  4. 
7  L.  J,  Q.  B.  249 ;  Bignell  v.  Clarice,  5 
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or  persons  lawfully  taking  any.  distress  for  any  kind  of  rent,  to 
impound  or  otherwise  secure  the  distress  so  made  in  such  place  or 
on  such  part  of  the  premises  chargeable  with  the  rent  as  shall  be 
most  fit  and  convenient  for  the  impounding  and  securing  such 
distress ;  and  to  appraise,  sell,  and  dispose  of  the  same  upon  the 
premises   in  like   manner  and   under  the  like   directions   and 
restraints  to  all  intents  and  purposes  as  any  person  taking  a 
distress  for  rent  may  now  do  off  the  premises  by  virtue  of  the 
Act  of  2  Wm.  &  M.  c.  5  (k),  or  that  of  4  Geo.  2,  c.  28  (l),  and  that 
it  shall  be  lawful  for  any  person  or  persons  to  come  and  go  to 
and  from  such  place  or  part  of  the  said  premises  where  any  distress 
for  rent  shall  be  impounded  and  secured  as  aforesaid  in  order  to 
view,  appraise,  and  buy,  and  also  in  order  to  carry  off  or  remove 
the  same,  on  account  of  the  purchaser  thereof;  and  that  if  any 
pound  breach  or  rescous  shall  be  made  of  any  goods  and  chattels, 
or  stock  distrained  for  rent,  and  impounded  or  otherwise  secured 
by  virtue  of  this  Act,  the  person  or  persons  so  aggrieved  thereby 
shall  have  the  like  remedy  as  in  case  of  pound  breach  or  rescous 
is  given  and  provided  by  the  said  statute.     It  is  not  necessary 
that  the  goods  should  be  locked  up  or  even  placed  together  in 
order  to  constitute  an  impounding  under  this  Act ;  it  seems  to  be 
sufficient  if  the  landlord  seizes  and  gives  notice  to  the  tenant  of 
his  intention  to  impound  the  goods  (m).     Where  the  landlord's 
bailiff  walked  round  the  demised  premises  (a  wharf)  and  left  a 
written  notice  that  the  goods  thereon  were  distrained  for  rent  and 
would  be  appraised  and  sold  if  not  replevied  within  five  days,  this 
was  treated  by  the  court  as  a  sufficient  impounding  (w).     The 
person  distraining  must  not  exclude  the  tenant  from  the  demised 
premises  more  than  is  reasonably  necessary  for  effectually  im- 
pounding the  distress  (o).     If  the  goods  are  all  put  into  one  room, 
and  notice  is  given  to  the  tenant  that  they  are  distrained  and 
impounded,  that  is  a  good  impounding ;  and  so  also  if,  instead  of 
being  placed  in  one  room,  they  are,  with  the  assent  of  the  tenant, 
left  unmoved  in  the  house,  and  a  man  is  put  in  possession  (p). 
Cattle  are  sufficiently  impounded  if  they  are  allowed  to  remain  in 
the  field  where  they  are  distrained,  and  the  gates  of  the  field  are 
property  secured  (q).     When  once  the  distress  is  impounded,  it  is 
not  necessary  that  the  distrainor,  or  any  one  on  his  behalf,  should 

(k)  See  post,  p.  337.  («)  Siean  v.  Falmouth  (Earl),  8  B.  & 

(0  Which,  among   other  provisions,  C.  456 ;  6  L.  J.  (O.  S.)  K.  B.  374. 

conferred  upon  the  owners  of  rents  seek  (o)  Woods  v.  Durrant,  16  M.  &  W. 

and    chief    rents    the   same    remedies  149 ;  16  L.  J.  Ex.  313. 

as  those  to  which  landlords  were  en-  (p)  Tennant  v.  Field,  8  E.  &  B.  336 ; 

titled.  27  L.  J.  Q.  B.  33. 

(to)  Firth  V.   Purvis,  5  T.   E.   432 ;  (3)  Castleman  v.  Hicks,  Car.   &  M. 

Thomas  v.  Harries,  1  M.  &  G.  695;   9  266. 

L.  J.  0.  P.  308. 
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remain  ia  possession  of  them,  because  they  are  then  in  the  custody 
of  the  law  (r). 

It  is  clear  from  the  wording  of  the  statute  (s)  that  the  landlord 
need  not  impound  upon  the  premises,  but  may  remove  the  distress 
to  a  proper  pound  as  before  the  Act.  In  two  cases,  however,  he 
has  no  choice,  but  must  impound  upon  the  premises.  Those  cases 
are  (1)  sheaves  and  cocks  of  corn,  or  corn  loose  or  in  the  straw, 
or  hay  lying  or  being  in  any  barn  or  granary,  or  upon  any  hovel, 
stack,  or  rick,  or  otherwise  upon  any  part  of  the  land  or  ground 
charged  with  the  rent ;  for  the  statute  which  first  made  them 
distrainable  provides  that  they  be  not  removed  by  the  person  or 
persons  distraining,  to  the  damage  of  the  owner  thereof,  out  of  the 
place  where  they  shall  be  found  and  seized,  but  kept  there  (as 
impounded)  until  the  same  shall  be  replevied  or  sold  in  default  of 
replevying  (t) ;  and  (2)  corn,  grass,  hops,  roots,  fruits,  pulse,  or 
other  product  growing  on  the  demised  premises,  which  by  statute 
are  to  be  cut,  gathered,  made,  cured,  carried,  and  laid  up,  when 
ripe,  in  the  barns  or  other  proper  place  on  the  demised  premises, 
if  there  be  such  a  place  ;  if  not,  the  landlord  or  lessor  may  place 
them  in  any  other  barn  or  proper  place  hired  or  procured  by  him 
for  the  purpose,  and  as  near  as  may  be  to  the  premises  (m)  ;  after 
which,  in  a  convenient  time,  they  are  to  bs  appraised,  sold,  or 
otherwise  disposed  of  towards  satisfaction  of  the  rent  and  charges 
of  such  distress,  appraisement,  and  sale,  in  the  same  manner  as 
other  goods  and  chattels  may  be  seized,  distrained,  and  disposed 
of,  the  appraisement  to  be  taken  after  the  crops  have  been  cut, 
gathered,  cured,  and  made,  and  not  before. 

Bescue  or  Beseous. — The  impounding  of  the  distress  has  an 
important  effect  upon  the  rights  of  the  tenant.  Before  the  goods 
are  impounded  they  may  be  rescued  by  the  owner  in  case  they 
were  taken  without  cause,  or  contrary  to  law ;  as  if  no  rent  be 
due;  if  they  were  taken  upon  the  highway  («/),  or  if  the  rent  in 
arrear  is  tendered  (z),  or  the  goods  seized  were  privileged  (a),  or 
if  they  were  seized  after  sunset  (b).  And  this  is  so  even  though 
it  has  been  said  that  from  the  first  taking  they  are  in  the  custody 
of  the  law  (c).  But  if  the  owner  by  force  prevents  the  landlord 
from  seizing,  or,  after  having  been  lawfully  seized,  the  owner 
violently  retakes  them  (d),  or  refuses  upon  demand  to  redeliver 
them  in  case  they  have  escaped  and  come  back  into  his  posses- 
sion (e),  he  is  liable  to  the  landlord  in  an  action  of  rescue  or 

()•)  Jones  V.  Biermtein  (1899),  1  Q.  B.  (,y)  3  Bl.  Com.  12. 

470,  affirmed  (1900)  1   Q.   B.  100 ;  69  (2)  Gj.  Lit.  160  &. 

L.  J.  Q.  B.  1.  (a)  Co.  Lit.  161  a. 

(s)  See    also   Smith  v.   Ashforth,  29  (6)  BuUen  on  Distress,  24.'>, 

L.  J.  Ex.  259.  (c)  3  Bl.  Com.  146. 

(0  2  Wm.  &  M.  seas.,  1,  c.  5,  s.  3.  (d)  3  Bl.  Com.  170. 

(»)  11  Geo.  2,  c.  19,  s.  8.  (e)  Co.  Lit.  161  a. 
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rescous  (/),  but  not  in  an  action  of  trover  or  trespass,  because  the 
distrainor  gains  neither  a  general  or  special  property,  nor  even  a 
possession,  in  the  things  distrained  {g). 

Pound  breach. — But  when  the  goods  are  impounded  they  can- 
not be  rescued,  for  any  dealing  with  them  then  to  the  prejudice 
of  the  distrainor  gives  him  an  action  of  pound  breach  (h).  This 
action  is  usually  brought  upon  the  statute  of  2  Wm.  &  M.,  sess.  I, 
0.  5,  which  provides  that,  upon  any  pound  breach  or  rescue  of 
goods  or  chattels  distrained  for  rent,  the  person  or  persons  grieved 
thereby  shall  recover  his  and  their  treble  damages  and  costs  of 
suit  (i)  against  the  offender  or  offenders  in  any  such  rescue  or 
pound  breach,  any  or  either  of  thegi,  or  against  the  owner,  of  the 
goods  distrained,  in  case  the  same  be  afterwards  found  to  have 
come  to  his"  use  or  possession.  If  the  distrainor  himself  takes  the 
goods  out  of  the  pound  and  proceeds  to  deal  with  them  unlaw- 
fully, the  owner  may  retake  them  without  being  guilty  either  of 
rescue  or  pound  breach  (k). 

Sale  of  the  distress. — At  common  law  the  landlord  could  go  no 
further  in  the  way  of  compelling  payment  of  the  rent  in  arrear. 
The  goods  remained  in  the  custody  of  the  law  as  a  hostage  until 
the  rent  was  paid.  But  by  the  statute  2  Wm.  &  M.,  sess.  1,  c.  5, 
s.  2,  "  where  any  goods  or  chattels  shall  be  distrained  for  any 
rent  reserved  and  due  upon  any  demise,  lease,  or  contract  whatso- 
ever, and  the  tenant  or  owner  of  the  goods  so  distrained  shall  not 
within  five  days  next  after  such  distress  tak  en,  and  notice  thereof 
(with  the  cause  of  such  taking)  left  at  the  chief  mansion  house,  or 
other  most  notorious  place  on  the  premises  charged  with  the  rent 
distrained  for,  replevy  the  same,  with  sufBcient  security  to  be 
given  to  the  sheriff,  according  to  law,  then  in  such  case,  after 
such  distress  and  notice  as  aforesaid,  and  expiration  of  the  said 
five  days,  the  person  distraining  shall  and  may  (I)  [with  the  sheriff 
or  under-sheriff  of  the  county,  or  with  the  constable  of  the 
hundred,  parish,  or  other  place  where  such  distress  shall  be  taken 
(who  are  hereby  required  to  be  aiding  and  assisting  therein)]  (m) 
cause  the  goods  and  chattels  so  distrained  to  be  appraised  by  two 
[sworn]  (m)  appraisers  [(whom  such  sheriff,  under-sheriff,  or  con- 
stable are  hereby  empowered  to  swear)]  (m)  to  appraise  the  same 
truly  according  to  the  best  of  their  understandings ;  and  after  such 

(/)  Sae  2  Wm.  &  M-,  sess.  1,  c.  5,  (i)  See  5  &  6  Vict.  o.  97,  s.  2. 

infra.  W  Smith  v.  Wright,  G  H.  &  N.  821 ; 

(g)  B.  V.  Cotton,  2  Ves.  Senr.  288  at  30  L.  J.  Ex.  313. 

p.  294;  Moneux  v.  Goreham,  Selw.  N.  P.  (I)  Hudd  v.  Bavenor,  2  B.  &  B.  662  ; 

(10th  ed.),  1351;  2  Wms.  Sauud,  47, 47  a :  2  J.  B.  Mo.  5t2. 

notes  to  Wabraham  v.  Snow.    See  also  (m)  The  words  inclosed  in  braol^ets 

burner  v.  Ford,  15  M.  &  W.  212;   15  were  repealed  bv  35  &  36  Vict.  c.  92, 

Iv.  J.  Ex.  215.  S,  13,     ■     ■    ' 

(fe)  BuUen  on  Distress,  ?15,  218,  349. 

4-  ■  '  ^ 
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appraisement,  shall  and  may  lawfully  sell  the  goods  and  chattels 
so  distrained  for  the  best  price  that  can  be  gotten  for  the  same, 
towards  satisfaction  of  the  rent  for  which  the  said  goods  and 
chattels  shall  be  distrained,  and  of  the  charges  of  such  distress, 
appraisement,  and  sale,  leaving  the  overplus  (if  any)  in  the  hands 
of  the  said  sheriff,  under-sheriff,  or  constable,  for  the  owner's  use." 

The  period  of  five  days  provided  in  this  Act  within  which  the 
tenant  or  owner  of  the  goods  distrained  may  replevy  the  same  is 
by  the  Law  of  Distress  Amendment  Act,  1888  (n),  extended  to  a 
period  of  not  more  than  fifteen  days  if  the  tenant  or  owner  make 
a  request  in  writing  in  that  behalf  to  the  landlord  or  other  person 
levying  the  distress,  and  also  give  security  for  any  additional  cost 
that  may  be  occasioned  by  such  extension  of  time ;  provided  that 
the  landlord  or  person  levying  the  distress  may,  at  the  written 
request,  or  with  the  written  consent  of  the  tenant  or  owner,  sell 
the  goods  and  chattels  distrained,  or  part  of  them,  at  any  time 
before  the  expiration  of  such  extended  period  as  aforesaid. 

By  sect.  5  of  the  later  Act  so  much  of  the  earlier  Act  as 
required  appraisement  before  sale  is  repealed,  except  in  cases 
where  the  tenant  or  owner  of  the  goods  and  chattels  by  writing 
requires  such  appraisement  to  be  made,  and  the  landlord  or  other 
person  levying  a  distress  is  empowered,  except  as  aforesaid,  to 
sell  the  goods  and  chattels  distrained  without  causing  them  to  be 
previously  appraised.  For  the  purposes  of  sale  the  goods  and 
chattels  distrained  shall,  at  the  request  in  writing  of  the  tenant  or 
owner  of  such  goods  and  chattels,  be  removed  to  a  public  auction 
room  or  to  some  other  fit  and  proper  place  specified  in  such 
request,  and  be  there  sold.  The  costs  and  expenses  of  appraise- 
ment, when  required  by  the  tenant  or  owner,  shall  be  borne  and 
paid  by  him ;  and  the  costs  and  expenses  attending  any  such 
removal,  and  any  damage  to  the  goods  and  chattels  arising 
therefrom,  sliall  be  borne  and  paid  by  the  person  requesting  the 
removal.  In  the  absence  of  a  request  by  the  tenant  or  owner  to 
the  contrary,  the  goods  may  be  sold  off  the  demised  premises,  or, 
if  impounded  upon  them  by  virtue  of  sect.  10  of  the  statute 
11  Geo.  2,  c.  19,  they  may  be  sold  upon  the  demised  premises  by 
virtue  of  the  same  section  (o). 

This  power  of  sale,  like  the  power  to  impound  upon  the 
premises,  is  optional  (  p)  subject  to  the  same  two  exceptions,  viz., 
sheaves  of  corn  (r)  and  growing  crops  (s),  in  which  case  it  seems 
that  sale  is  imperative  (t).    Before  the  power  is  exercised,  a 

(n)  51  &  52  Vict.  o.  21,  s.  6.  (s)  H  Geo.  2,  c.  19,  s.  8.    See  ante, 

(o)  Ante,  p.  331.  p,  325. 

(p)  Budd  V.  Bavenor,  2  B.  &  B.  662 ;  («)  Piggoit  v.  Birtles,  1  M.  &  W.  441 

?,  J.  B.  Mo.  542.  ^J;  p,  448 ;  5  L.  J.  J)^-  193. 
j;))  g  Wm.  &  M.,  sees.  1,  c.  5,  s.  3. 
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notice  must  be  given  as  provided  by  the  Act  of  William  and 
Mary.  This  notice  must  be  in  writing  (m),  and  ought  to  inform 
the  tenant  or  owner  of  the  goods  by  expressing  what  are  the 
goods  taken  {x).  It  should  also  state  the  amouat  of  rent  in 
arrear  (y),  but  this  is  not  necessary  to  its  validity,  and  a  mis- 
statement of  the  amount  will  not  give  rise  to  a  cause  of  action, 
except  for  special  damage,  because  the  tenant  is  bound  to  know 
what  rent  is  due,  and  ought  to  tender  it  (2).  An  omission  to  give 
the  notice  required  does  not  make  the  distrainor  a  trespasser,  but 
gives  ground  for  a  special  action  upon  the  statute  of  11  Geo.  2, 
c.  19,  s.  19,  in  which  the  plaintiff  may  recover  full  satisfaction 
for  any  special  damage  he  may  have  sustained,  together  with  his 
costs  (a).  A  sale  under  this  power  is  void,  and  passes  no  property 
where  the  landlord  himself  is  the  purchaser  (6). 

Wrongful  distress. — A  distress  may  be  wrongful,  (1)  because 
the  landlord  has,  under  the  circumstances  of  the  case,  no  right  to 
distrain — for  example,  where  no  rent  is  in  arrear  (c),  or  where 
rent  in  arrear  has  been  tendered  {d),  or  where  having  a  right  to 
distrain,  he  has  at  the  commencement  of  the  proceedings  com- 
mitted a  wrongful  act,  as,  for  example,  by  distraining  after  sun- 
set (e) ;  (2)  because  the  landlord,  having  a  right  to  distrain,  has 
after  the  commencement  of  the  seizure,  committed  some  irregu- 
larity, such  as  selling  without  giving  the  notice  required  by  the 
statute  2  Wm.  &  M.,  sess.  1,  c.  5,  s.  2  (/) ;  and  (3)  because  the 
landlord,  having  a  right  to  distrain,  has  seized  more  goods  than 
are  reasonably  necessary  to  satisfy  the  arrears  of  rent  for  which 
a  distress  may  be  lawfully  taken  {g). 

To  these  different  kinds  of  wrongful  distress  different  remedies 
are  applicable.  First  by  sect.  5  of  the  statute  2  Wm.  &  M.,  sess. 
1,  c.  5,  it  is  enacted  that  if  any  distress  and  sale  be  made  by 
virtue  and  under  colour  of  that  Act  for  rent  pretended  to  be  in 
arrear  and  due,  where  no  rent  is  in  arrear  or  due  to  the  person 
distraining,  the  owner  of  the  goods  distrained  and  sold  may,  by 
action  of  trespass,  or  upon  the  case,  against  the  person  distraining 
recover  double  the  value  of  the  chattels  so  distrained  and  sold, 
together  with  full  costs  of  suit  (h).     In  other  cases  of  the  first 

(«)  Wilson  V.  Niglitingale,  8   Q.   B.  (c)  2  Wm.  &  M.,  sess.  1,  c.  5.  s.  5. 

103i;  15  L.  J.  Q.  B.  S09.  (d)  EoUand  v.  Bird,  10  Bing.  15 ;  2 

(x)  Kerby  v.  Harding,  6  Exoh.  234  at  L.  J.  0.  P.  201 ;  Bennett  v.  Sayes,  5  H. 

p.  241 ;  20  L.  J.  Ex.  163  :   Walceman  v.  &  N.  391 ;  29  L.  J.  Ex.  224. 

Lindsey,  14  Q.  B.  625 ;  19  L.  J.  Q.  B.  166.  (e)  Tutton  v.  Darlie,  5  H.  &  N.  647; 

(j/)  Keriy  v.  Harding,  6  Exch.  234  at  29  L.  J.  Ex.  271. 

p.  241 ;  20  L.  J.  Ex.  163.  (/)  Kerhy  v.  Harding,  6  Esoh.  234; 

(z)  Tancred  v.  Leyland,  16  Q.  B.  669 ;  20  L.  J.  Ex.  163.    Ante,  p.  337. 

20  L.  J.  Q.  B.  316  ;  Qlynn  v.  Thomas,  11  (3)  Statute  of  Marlebridge  (52  Hen. 

Exch.  870 ;  25  L.  J.  Ex.  125,  3,  c.  4). 

(a)  See  post,  p.  343.  (A)  See  Jtfijsfm  v.  Fapis,  1  C.  B.  715. 

(6)  Moore,  Neltlefold  &  Co.  v.  Singer  Full  costs  of  suit  loeang  costs  as  between 

Manufacturing  Co.,  [1904]  1  K.  B.  820 ;  party  and  party :  Avery  v.  Waod  (1891), 

73  L.  J.  P,  5  f  07,           ^  3  Ob,  115 ;  61  L.  J.  Ch.  75;                    ' 
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class,  i.e.  when  the  landlord  has  under  the  circumstances  no  right 
to  distrain — for  example,  where  rent  which  was  in  arrear  has 
been  tendered  (i),  or  where  he  has  already  distrained  for  the  same 
rent,  and  failed  to  realize  it  only  through  his  own  want  of  dili- 
gence (fc), — or  where,  having  a  right  to  distrain,  he  has  at  the 
commencement  of  the  proceedings  committed  a  wrongful  act,  as, 
for  example,  by  distraining  after  sunset  (Z),  or  upon  land  other 
than  the  demised  premises  (m),  or  by  breaking  and  entering  (n)^ 
or  seizing  privileged  goods  (o),  he  is  liable  in  an  action  of  tres- 
pass to  land,  in  which  the  damage  done  to  the  goods  and  chattels 
is  recoverable  (p).  Thus,  if  the  landlord  enters  after  tender 
of  the  rent  in  arrear  he  is  liable  in  trespass  {q),  and  any  damage 
to  the  goods  may  be  claimed  in  the  action.  Tender  of  rent  and 
expenses  after  entry  and  seizure,  but  before  impounding,  makes 
the  further  detainer  of  the  goods,  but  not  the  entry  or  seizure, 
wrongful  {r),  and  for  this  an  action  of  detinue  (s)  or  replevin  {t) 
will  lie ;  and  a  withholding  of  the  goods  after  demand  would  be 
evidence  of  a  conversion  to  support  an  action  of  trover.  Where 
after  such  a  tender  the  landlord  removed  the  goods,  Parke,  J., 
ruled  that  he  was  liable  in  trespass  (m). 

Tender  after  the  impounding  makes  neither  the  entry  and 
seizure  nor  the  detainer  wrongful,  for  then  it  comes  too  late  {x). 
But,  upon  the  equity  of  the  statute  2  Wm.  &  M.,  sess.  1,  c.  5, 
s.  2,  if  a  tender  of  rent  and  expenses  is  made,  even  after  the  goods 
have  been  impounded,  and  the  landlord,  nevertheless,  sells  before 
the  expiration  of  five  days,  he  is  liable  to  an  action  {y),  and  if 
he  accepts  the  tender  and  sells  notwithstanding,  he  is  guilty  of 

(i)  Holland  V.  Hird,  10  Bing.  15 ;  2  of  the  rent  without  expenses  is  a  good 

L.  J.  C.  P.  201 ;  Bennett  v.  Bayes,  5  H.  tender  even  after  the  distress  warrant 

&  N.  391 ;  29  L.  J.  Ex.  224.  has  been  delivered  to  the  bailiff,  so  long 

(7c)  Dawson  v.  Cropp,  1  C.  B.  961 ;  14  as  it  is  not  executed :  Bennett  v.  Bayes, 

li.   J.   0.   P.  281 ;    Bagge  v.  Maviby,  8  supra. 

Exoh.  649 ;  22  L.  J.  Ex.  236.  (r)  Six  Carpenters'  case,  8   Co.  Eep. 

(0  Tutton  V.  Darke,  5  H.  &  N.  647;  146,  a ;  1  Sm.  L.  C.  (11th  ed.),  p.  132 

29  L.  J.  Ex.  271.  Loring  v.   Warhurton,  E.  B.  &  E.  507 

(m)  Lewis  v.  Bead,  13  M.  &  W.  834 ;  28  L.  J.  Q.  B.  31 ;  Fell  v.  Whittalcer. 

14  L.  J.  Ex.  295.  L.  E.  7  Q.  B.  120 ;  41  L.  J.  Q.  B.  78. 

(n)  Co.  Lit.  161,  a ;  Attach  v.  Bram-  (s)  Loring  v.  Warburlon,  E.  B.  &  E. 

well,  3  B.  &  S.  520 ;  32  L.  J.  Q.  B.  164  ;  507 ;  28  L.  J.  Q.  B.  31. 

Orunnell  v.  Welch,  [1905]  2  K.  B.  650 ;  (t)  Evans  v.  Elliot,  5  A.  &  E.  142 ;  7 

74  L.  J.  K.  B.  925.  L.  J.  K.  B.  65. 

(o)  Harvey  v.  Foeoch,  11  M.  &  W.  (m)  Vertue  v.  Beasley,  1  Moo.  &  E. 

740 ;  12  L.  J.  Ex.  434 ;  Nargett  v.  Nias,  21. 

1  B.  &  E.  439 ;  28  L.  J.  Q.  B.  143.  (a;)  Six  Carpenters'  case,  8   Co.  Eep. 

(p)  Attach  V.  Bramwell,  5  B.  &  S.  520 ;  146,  a  ;  1  Sm.  L.  C.  (11th  ed.)  p.  132  ; 

32  L.  J.  Q.  B.  146.    He  may  as  an  Thomas  v.  Harries,  1  M.  &  G.  695 ;  9 

alternative  be  sued  for  trespass  to  the  L.  J.  C.  P.  308;  Ladd  v.  Thomas,  12  A. 

goods ;   for  trover,  where  the  meddling  &  E.  117 ;  9  L.  J.  Q.  B.  345 ;  Tennant  v. 

with  the  goods  amounts  to  a  conversion ;  Field,  8  E.  &  B.  336 ;  27  L.  J.  Q.  B.  33, 

for  detinue,  where  they  are  wrongfully  (y)  Johnson  v.  Upham,  2  E.  &  E.  250 ; 

withheld ;  or  for  replevin.  28  L.  J.  Q.  B.  252,  overruling  Ellis  v. 

(g)  Holland  v.  Bird,  10  Bing.  15;  2  Taylor,  §  M.  &  W.  415;  10  L.  J.  Ex. 

1,.  J.  G.F.  201;  Bennett  y.  Bayes,  5  H.  462. 
f  N,  391 :  29  L.  J.  Ex.  224.    A  jiender 
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a  conversion,  and  may  be  sued  in  trover,  but  not  trespass  (z).  In 
case  of  a  distress  of  growing  crops  the  tenant  may  tender  the  rent 
and  expenses  at  any  time  before  the  crops  are  ripe  (a).  It  should 
be  observed  that  after  the  rent  and  expenses  have  been  paid,  it  is 
for  the  owner  of  the  goods  to  come  and  repossess  himself  of 
them;  the  landlord  is  not  bound  to  be  active  in  restoring 
them  (b). 

Bepeated  distresses  for  the  same  rent. — A  landlord  is  not  entitled 
to  distrain  twice  for  the  same  rent,  for  nemo  debet  his  vexari  pro 
eddem  causa  (c),  and  if  he  does  so  he  is  a  trespasser ;  unless  on  the 
former  occasion  there  were  not  sufficient  distrainable  goods  to 
satisfy  the  arrears  of  rent  (d),  or  he  failed  to  satisfy  the  rent 
through  a  bond  fide  mistake  as  to  the  value  of  the  goods  seized  (e), 
or  through  the  conduct  of  the  tenant,  as  where  he  has  expressly 
or  by  implication  requested  the  landlord  to  forbear  or  postpone 
the  distress  (/),  or  otherwise  induced  hitn  to  do  so  {g).  But  if  there 
is  a  fair  opportunity,  and  there  is  no  lawful  or  legal  cause  why  he 
should  not  work  out  the  payment  of  rent  by  reason  of  the  first 
distress,  his  duty  is  to  work  it  out,  and  he  cannot  distrain 
again  (Ji).  "Where  the  former  proceeding  was  a  trespass  by  reason 
of  the  bailiff  having  broken  open  the  front  door,  and  the  rent 
remained  unsatisfied  owing  to  the  bailiff  having  left  the  premises 
and  having  been  refused  re-admittance,  it  was  held  that  the 
former  proceeding  was  void  as  a  distress  (i),  and  that  the  landlord 
might  distrain  again  {h). 

Wrongful  distress — Defence  to  aetion.—By  the  statute  11 
Geo.  2,  c.  19,  s.  21,  in  any  action  brought  against  any  person 
entitled  to  rents  or  services  of  any  kind,  his  bailiff  or  receiver,  or 
other  person  or  persons  relating  to  any  entry  by  virtue  of  the  Act, 
or  otherwise  upon  the  premises  chargeable  with  such  rents  or 
services,  or  to  any  distress  or  seizure,  sale,  or  disposal  of  any 
goods  or  chattels  thereupon,  the  defendant  may  plead  not  guilty 
by  statute  (I).  This  plea  puts  in  issue  the  tenancy  and  the 
ownership  of  the  goods  as  well  as  the  matter  of  justification  (m). 

Wrongful    distress — Special    statutory    remedies. — A    special 

(«)  West  V.  NibU,  i  C.  B.  172;    17  278. 
L.  J.  0.  P.  150.  (/>)  Per  Parke,  B.,  Bagge  v.  Mawhy, 

(a)  O'Wm  V.  Legh,  3  B.  &  Aid.  470.  supra. 

(6)  West  V.  Nibhs,  4  0.  B.  172  at  p.  (i)  On  the  authority    of   Attach    v. 

184 ;  17  L.  J.  C.  P.  150.  Bramwell,  3  B.  &  S.  520  ;  32  L.  J.  Q.  B. 

(c)  See  Hutcliins  v.  Cliambers,  1  Burr.  146. 

579.  (/i)  Grunnell  v.  Welch,  [1905]  2  K.  B. 

(d)  Dawson  v.  Gropp,  1  0.  B.  961 ;  14      650 ;  74  L.  J.  K.  B.  925. 

L  J  C  P.  281.  (0  See  B.  S.  C,  1883,  Order  XIX., 

(e)  Bagge  v.  Mawhy,  8  Excli.  641 ;  22       r.  12 ;  Order  XXI.,  r.  19. 

L.  J.  Ex.  236.  On)  Williams  v.  Jones,  11  Ad.  &  E. 

if)  Butahim    v.    Chambers,    supra;  643.    As  to  the  defendant's  costs  in  oaso 

Bagge  v.  Mawhy,  supra.  the  plaintiff  is  unsuccessful,  see  5  &  6 

ig)  Wollaston  v.  Stafford,  15   0.   B.  Vict.  c.  97,  s.  2. 
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summary  remedy  is  given  by  the  Metropolitan  Police  Courts  Act, 
1839  (n),  to  persons  who  shall  within  the  metropolitan  police 
district  have  occupied  any  house  or  lodging  by  the  week  or 
month,  or  whereof  the  rent  does  not  exceed  the  rate  of  151.  a 
year.  On  complaint  made  to  a  magistrate  by  such  a  person  that 
his  goods  have  been  taken  from  him  by  an  unlawful  distress,  or 
that  the  landlord  or  his  broker  or  agent  has  been  guilty  of  any 
irregularity  or  excess  in  respect  of  such  distress,  the  magistrate 
may  summon  the  party  complained  against ;  and  if  it  appears 
that  the  distress  was  improperly  taken,  or  unfairly  disposed  of,  or 
that  the  charges  made  by  the  party  having  distrained  or  having 
attempted  to  distrain  are  contrary  to  law,  or  that  the  proceeds  of 
the  sale  of  the  distress  have  not  been  duly  accounted  for  to  the 
owner  thereof,  the  magistrate  may  order  the  distress  so  taken,  if 
not  sold,  to  be  returned  to  the  tenant,  on  payment  of  the  rent 
which-  shall  appear  to  be  due,  at  such  time  as  the  magistrate 
shall  appoint;  or  if  the  distress  shall  have  been  sold,  then  to 
order  payment  to  the  said  tenant  of  the  value  thereof,  deducting 
thereout  the  rent  which  shall  so  appear  to  be  due,  such  value  to 
be  determined  by  the  magistrate ;  and  the  landlord  or  party 
complained  against,  in  default  of  compliance  with  any  such  order, 
shall  forfeit  to  the  party  aggrieved  the  value  of  such  distress,  not 
being  greater  than  15?.,  such  value  to  be  determined  by  the 
magistrate. 

By  sect.  46  of  the  Agricultural  Holdings  (England)  Act, 
1883  (o),  where  any  dispute  arises  in  respect  of  any  distress 
having  been  levied  contrary  to  the  provisions  of  the  Act,  or  as 
to  the  ownership  of  any  live-stock  distrained,  or  as  to  the  price  to 
be  paid  for  the  feeding  of  such  stock,  or  as  to  any  other  matter 
or  thing  relating  to  a  distress  on  a  holding  to  which  the  Act 
applies,  the  dispute  may  be  heard  and  determined  by  the 
County  Court,  or  by  a  Court  of  Summary  Jurisdiction,  and  the 
court  may  make  an  order  for  restoration  of  any  live-stock  or 
things  unlawfully  distrained,  or  may  declare  the  price  agreed  to 
be  paid  in  the  case  where  the  price  of  the  feeding  is  required  to 
be  ascertained  (p),  or  may  make  any  other  order  that  justice 
requires. 

By  sect.  4  of  the  Law  of  Distress  Amendment  Act,  1895  (q), 
a  Court  of  Summary  Jurisdiction,  on  complaint  that  goods  or 
chattels  exempt  under  sect.  4  of  the  Law  of  Distress  Amendment 
Act,  1888  (r),  from  distress  for  rent,  have  been  taken  under  such 
distress,   may,  by   summary  order,  direct  that  the   goods  and 

(n)  2  &  3  Viot.  c.  71.    See  also  as  to  (p)  See  sect.  45  of  the  Act. 

lodgers,  ante,  p.  330,  note  (a).  (q)  58  &  59  Viot.  o.  24,  s.  4. 

(o)  46  &  47  Viot.  c.  61,  s.  46.  (r)  51  &  52  Viot,  o.  21. 
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chattels  so  taken,  if  not  sold,  shall  be  restored ;  or  if  they  have 
been  sold,  that  such  sum  as  the  court  may  determine  to  be  the 
value  thereof  shall  be  paid  to  the  complainant  by  the  person  who 
levied  the  distress  or  directed  it  to  be  levied. 

Irregular  distress — Trhpass  ah  initio, — When  a  man  has  a 
special  privilege  or  authority  given  by  the  law  to  enter  upon 
lands  for  any  purpose  whatever,  and  he  exceeds  his  authority 
by  doing  on  the  land  what  he  had  no  right  to  do,  or  by  staying 
longer  than  he  had  a  right  to  stay,  he  becomes  a  trespasser  ah 
initio,  and  is  in  the  same  position  as  if  he  were  a  perfect  stranger 
acting  without  any  colour  of  excuse  or  justification  (s).  Thus,  if 
he  who  enters  into  an  inn  or  tavern  doth  a  trespass  as  if  he  carries 
away  anything ;  or  if  the  landowner  who  distrains  for  damage 
feasant  works  or  kills  the  distress ;  or  if  he  who  enters  to  see  waste 
break  the  house  or  stays  there  all  night ;  or  if  a  commoner  cuts 
down  a  tree;  in  these  and  the  like  cases  the  law  adjudges  that 
he  entered  for  that  purpose ;  and  because  the  act  which  demon- 
strates it  is  a  trespass  he  shall  be  a  trespasser  ah  initio.  Con- 
sistently with  this  doctrine  it  was  formerly  the  law  that  a  landlord 
who  distrained  for  rent  became  a  trespasser  ah  initio  if  he  com- 
mitted any  irregularity  in  the  formal  process.  This  bore  so 
hardly  upon  landlords  that  the  statute  11  Geo.  2,  c.  19,  was 
passed  to  relieve  them.  Sect.  19  of  that  Act  provides  that  where 
any  distress  shall  be  made  for  any  rent  justly  due  and  any  irregu- 
larity or  unlawful  act  shall  be  afterwards  done  by  the  party  dis- 
training, or  his  agent,  the  distress  shall  not  be  deemed  unlawful 
nor  the  distrainor  a  trespasser  ah  initio;  but  the  party  grieved 
may  recover  satisfaction  for  the  damage  and  no  more  in  a  special 
action  of  trespass  or  on  the  case,  at  the  election  of  the  plaintiff. 
Thus,  if  a  landlord  having  a  right  to  distrain  sells  the  goods  with- 
out giving  the  notice  required  by  the  statute  2  Wm.  &  M.,  sess.  1, 
c.  5,  s.  2  (t),  or  without  appraisement  where  appraisement  is  re- 
quired (u),  or  without  waiting  the  necessary  time  (a;),  or  without 
obtaining  the  best  price  that  can  be  got  for  the  goods  distrained  (y), 
or  without  dealing  in  the  prescribed  manner  (z)  with  any  surplus 


(s)  Com.  Dig.  Tkbspass  (C),  2  ;  Six  worth  v.  Maden,  2  0.  &  K.  517 ;  Biggins 

Carpenters'  case,  8  Co.  146,  o ;   1  Sm.  v.  Goode,  2  Or.  &  J.   364 ;  1  L.  J.  Ex. 

L.  C.  (11th  ed.),  1.32 ;  Bagsliaw  v.  Goward,  129 ;  Enight  v.  Egerton,  7  Exola.  407. 

Cro.  Jac.  147;  Beed  v.  Harrison,  2  W.  (x)  See  2  Wm.  &  M:.,BeB3. 1,  c.  2,s.  2; 

Bl.  1218;  Oxley  v.   Watts,  1  T.  R.  12;  51  &  52  Vict.  c.  21,  s.  6;  Proudlove  v. 

Aitkenhead  v.  Blades,  5  Taunt.  197.  Twemlow,  1  Or.  &  M.  326 ;  2  L.  J.  Ex. 

(0  Kerhy  v.  Harding,  6  Exoh.  234;  111 ;  Lueas  v.  Tarleton,  3  H.  &  N.  116; 

20  L.  J.  Ex.  163.  See  ante,  pp.  337,  339.  27  L.  J.  Ex.  246. 

(u)  See  2  Wm.  &M.,  sess.  1,  c.  5,  s.  2 ;  (?/)  2  Wm.  &  M.,  sess.  1,  c.  5,  s.  2 ; 

Law  of  Distress  Amendment  Act,  1888  Poynter  v.    BuoMey,  5  C.   &  P.   512 ; 

(51  &  52  Vict.  c.  21),  s.  5,  ante,  pp.  337,  EaioJcins  v.  Walrond,  1  0.  P.  D.  280 ;  45 

338;  Messing  v.  Kemble,  2  Campb.  115;  L.  J.  0.  P.  772. 

Knotts  Y.  CuHis,  5  C.  &  P.  322;  Whit-  («)  See  2  Wm.  &  M.  sess.  1,  c.  5,  s.  2. 
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proceeds  of  the  sale  after  satisfying  the  rent  and  expenses  (a) ; 
in  each  of  these  cases  he  is  liable  for  any  special  damage  sustained 
by  the  particular  wrongful  act.  For  selling  without  appraise- 
ment the  measure  of  damage  is  usually  the  value  of  the  goods 
less  the  amount  of  the  rent  in  arrear  (6). 

Excessive  distress. — It  is  very  doubtful  whether  any  action  lay 
at  common  law  for  taking  an  excessive  distress  (c).  There  is  one 
very  exceptional  case,  in  which  five  ounces  of  gold  and  one 
hundred  ounces  of  silver  were  taken  for  six  shillings  and  eight 
pence ;  in  that  case  it  was  held  that  trespass  would  lie  (d).  But 
by  the  Statute  of  Marlebridge  (e)  it  was  enacted  that  distresses 
shall  be  reasonable  and  not  too  great ;  and  that  he  that  taketh 
great  and  unreasonable  distresses  shall  be  grievously  amerced  for 
the  excess  of  such  distresses  (/).  If  a  landlord  distrains  goods 
and  chattels  beyond  what  is  reasonably  and  fairly  necessary  for 
the  purpose  of  realizing  the  rent  in  arrear  and  expenses,  he 
renders  himself  liable  to  an  action  for  damages  at  the  suit  of  the 
tenant,  even  although  the  tenant  has  not  in  fact  sustained  any 
damage  in  the  ordinary  sense  {g).  "  For  example,  if  the  lord 
distraine  two  or  three  oxen  for  twelve  pence,  or  the  like  small 
summe  .  .  .  the  party  may  have  his  action  upon  the  statute.  If 
the  lord  distraine  an  oxe  or  horse  for  a  penny,  if  there  were  no 
other  distresse  upon  the  land  holden,  the  distresse  is  not  excessive, 
but  if  there  were  a  sheepe  or  swine,  &c.,  then  the  taking  of  the 
oxe  or  horse  is  excessive,  because  he  might  have  taken  a  beast  of 
less  value  "  (h).  If  the  landlord  distrains  crops  growing  in  two 
fields,  when  the  crop  growing  in  one  of  them  would  be  sufiScient, 
when  ripe,  to  satisfy  the  rent  and  charges,  the  distress  is  ex- 
cessive (i).  But  it  is  not  for  every  trifling  excess  that  an  action 
is  maintainable ;  it  must  be  clearly  disproportionate  and  ex- 
cessive; if  the  landlord  exercises  a  reasonable  and  honest  dis- 
cretion he  is  not  liable  (k).  If  there  is  but  one  thing  which  can 
be  taken,  so  that  it  must  be  taken  or  the  party  must  go  without 
his  distress,  for  taking  it  no  action  lies,  though  it  much  exceeds 

(a)  Lyon  v.  Tomhies,  1  M.  &  W.  603 ;  p.  390.    What  the  landlord  did  iu  thia 

5  L.  J.  Ex.  260 ;  Yates  v.  Eastiwod,  6  case  was  equivalent  to  taking  payment 

Exoh.  805 ;  20  L.  J.  Ex.  303 ;  Emns  v.  of  the  rent  and  much  more  besides. 

Wright,  2  H.  &  N.  527 ;  27  L.  J.  Ex.  (e)  52  Hen.  3,  c.  i. 

50.  (/)  2  Inst.  4,  p.  107. 

(6)  Knotts  V.  Ourtii,  5  0.  &  P.  322 ;  (g)  Chandler  v.  DouUon,  3  H.  &   0. 

Whitworth  V.  Maden,  2   C.  &  K.  517  ;  553  ;  34  L.  J.  Ex.  89 ;  Orowder  v.  Self,  2 

Jiiggint  v.  Goods,  2  Or.  &  J.  364 ;  1  L.  J.  M.  &  K.  190 ;  Sells  v.  Eoare,  1  Bing. 

Ex.  129;  Knight  v.  Egerton,  7  Exoh.  401;  2  L.  J.  (0.  S.)C.  P.  56;  Baylis  v. 

407.  Uslier,  4  M.  &  P.  790 ;  9  L.  J.  (0.  S.) 

(c)  See    3  Bl.    Com.   p.    11 ;   B.    v.  C.  P.  43. 

Ledingham,  1    Ventr.    104 ;    Lynne   v.  (It)  Co.  Inat.  107. 

Moodu,  Fitzgibbon,  85  ;  sub  nom.  Lyne  (i)  Piggott  v.  Birtles,  1  M.  &  W.  441 ; 


V.    Moody,    2    Stra.  851 ;   Hutohins    v.       5  L.  J.  Ex.  193. 
Cliambers,  1  Burr.  579  at  p.  590.  (&)  Boden  v.  Eyton,  6  C.  B.  427 ;  18 

(d)  Moir  V.  Munday,  cited  1  Burr,  at       L.  J.  C.  P.  1. 
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the  sum  for  which  the  distress  is  taken  (Z).  The  mere  fact  that 
a  landlord,  distraining  not  excessively  for  rent  in  arrear,  has 
demanded  a  larger  sum  than  is  actually  due  for  arrears,  does  not 
make  the  distress  excessive.  The  lawfulness  of  the  seizure  and 
detainer  depends  not  upon  the  demand,  but  upon  the  amount  due 
in  fact ;  if  the  tenant  wishes  to  make  the  detainer  illegal  he 
should  tender  the  sum  which  is  due,  together  with  the  costs  of  the 
distress  (m).  But  if  goods  are  seized  and  sold  of  a  value  unreason- 
ably in  excess  of  the  rent  due,  the  action  lies  (n). 

Subject  to  these  considerations,  the  question  whether  the 
distress  is  excessive  is  a  question  for  the  jury.  The  value  of  the 
goods  seized  is  usually  the  main  question  in  the  action.  The 
amount  realized  on  a  sale  of  the  goods  (o),  or  the  amount  arrived 
at  on  an  appraisement  (p),  is  admissible,  but  not  conclusive  evi- 
dence of  their  value. 

The  action  may  be  brought  by  the  owner  of  the  goods 
seized  (q),  or  by  any  person  entitled  to  possession  of  them  (r), 
including  the  tenant  of  the  demised  premises.  Where  the  goods 
have  been  sold  or  otherwise  converted,  the  plaintiff  may  recover 
as  damages  the  amount  by  which  the  value  of  the  goods  exceeds 
the  rent  in  arrear  and  expenses  (s).  If  there  has  been  no  con- 
version, he  will  be  entitled  to  recover  any  expenses  to  which  he 
has  been  put  through  the  excessive  seizure — for  example,  the 
expense  of  replevying  the  goods  seized  (t). 

An  injunction  may  in  a  proper  case  be  granted,  upon  such 
terms  and  conditions  as  the  court  shall  think  just,  to  restrain  a 
distress.  In  one  case  the  court  granted  an  injunction  for  a  limited 
time,  to  be  continued  only  if  the  rent  alleged  to  be  due  was  paid 
into  court  (u). 

Accidental  trespass. — Trespass  is  an  invasion  of  a  right,  and  is 
more  than  a  mere  breach  of  duty  to  use  reasonable  care.  Accord- 
ingly it  is  no  defence  to  an  action  of  trespass  to  say  that  the 
defendant  used  all  due  care  to  avoid  the  trespass.  Therefore, 
■where  an  action  was  brought  for  trespassing  on  a  close  and  tread- 
ing down  the  grass,  and  the  defendant  pleaded  that  he  had  land 

(0  J'«eZdv.Jlf2is7jeZZ,6E3p.71;  ^OCTsH  (o)  Smith  v.  Ashford,  29  L.  J.  Ex. 

V.  Crolier,  M.  &  M.  172.  259 ;  Wells  v.   Moody,  7   0.  &  P.  59 

(m)  Tancred  v.  Leyland,  16  Q.  B.  669 ;  Bapley  v.  Taylor,  Cab.  &  El.  150. 
20  L.  J.  Q.  B.  316;   overruling  Taylor  (jp)  Cooh  v.  Gorhett,  24  W.  K.  181 

V.  Eennilcer,  12  Ad.  &  E.  488  ;  9  L.  J.  Clarice  v.  Holford,  2  0.  <&  K.  540. 
K.  B.  383;  Stevenson  v.  Newnham,   13  (q)  Fisher  v.  Algar,  2  C.  &  P.  374 

C.  B.  285  ;  22  L.  J.  C.  P.  110 ;  Glynn  v.  Bail  v.  Mellor,  19  L.  J.  Ex.  279. 
Thomas,  11  Excb.  870;  25  L.  J,  Ex.  (r)  Fell  v.  Whittaher,  L.  E.  7  Q.  B. 

125 ;  French  v.  Phillips,  1  H.  &  N.  564 ;  120 ;  41  L.  J.  Q.  B.  78. 
26  L.  J.  Ex.  82.  (s)  Wells  v.  Moody,  7  C.  &  P.  59. 

(»)  French  v.  Phillips,  supra.     See  («)  Piggott  v.  Birtles,  1  M.  &  W.  441 ; 

also  Thompson  v.  Wood,  4  Q.  B.  493 ;  12  5  L.  J.  Ex.  193. 

L.  J.  Q.  B.  175 ;  Fell  v.  Whittaher,  L.  B.  (a)  Shaw  v.  Jersey  (Earl),  4  C.  P.  D. 

7  Q.  B.  120 ;  41  L.  J.  Q.  B.  78.  359;  48  L.  J.  C.  P,  308. 
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lying  next  the  said  close,  and  upon  it  a  hedge  of  thorns,  and  he 
cut  the  thorns,  and  they,  ipso  invito,  fell  upon  the  plaintiff's  land, 
and  the  defendant  took  them  off  as  soon  as  he  could,  and  the 
plaintiff  demurred,  it  was  adjudged  for  the  plaintiff;  for, "  though 
a  man  doth  a  lawful  thing,  yet,  if  any  damage  do  hereby  befall 
another,  he  shall  answer  for  it,  if  he  could  haye  avoided  it "  (x). 

So,  where,  to  an  action  of  trespass  for  mowing  the  plaintiff's 
land  and  carrying  away  the  grass,  the  defendant  pleaded  that  he 
had  land  adjoining  the  plaintiff's,  and,  in  mowing  his  own  land, 
involuntarily  and  by  mistake  he  mowed  some  of  the  plaintiff's 
land,  intending  only  to  mow  his  own  land,  it  was  held  that  this 
was  no  answer;  for  the  act  was  voluntary,  and  the  knowledge 
and  intent  of  the  defendant  could  not  be  ascertained  and  were 
immaterial  (y). 

Trespass — Continuing  trespasses. — If  a  man  deposits  his  goods, 
or  builds  a  wall,  or  plants  posts  or  rails,  on  his  neighbour's  land, 
and  there  leaves  them,  an  action  will  lie  against  him  for  the 
trespass ;  and  the  right  to  sue  will  continue  from  day  to  day,  till 
the  incumbrance  is  removed.  An  action  may  be  brought  for  the 
original  trespass  in  placing  the  incumbrance  on  the  land,  and 
another  action  for  continuing  the  thing  so  erected ;  for  the  recovery 
of  damages  in  the  first  action,  by  way  of  satisfaction  for  the  wrong, 
does  not  operate  as  a  purchase  of  the  right  to  continue  the 
injury  (s).  The  court  is  not  a  tribunal  for  legalizing  wrongful 
acts,  and  will  not  allow  a  wrong  to  continue  simply  because  the 
wrong-doer  is  able  and  willing  to  pay  for  the  injury  he  may 
inflict  (a).  But,  where  the  injury  is  not  of  a  continuing  nature, 
and  the  damages  which  flow  therefrom,  when  they  accrue,  have 
accrued  once  for  all,  then  the  recovery  of  judgment  in  a  previous 
action  is  a  good  bar  (b). 

Remedy ■  by  action — Damages —  Wilful  and  malicious  trespasses. — 
Surrounding  circumstances  of  aggravation  will  materially  influence 
the  amount  of  damages  to  be  recovered  for  a  trespass  upon  land. 
Where  the  plaintiff,  a  gentleman  of  fortune,  was  shooting  upon 
his  estate,  and  the  defendant,  a  banker  and  magistrate,  and 
member  of  parliament,  went  up  to  the  plaintiff  and  told  him  he 
would  join  his  shooting  party,  and  the  plaintiff  declined,  and 
ordered  him  off  his  land,  and  gave  him  notice  not  to  shoot  there, 
but  the  defendant  swore  that  he  would  shoot  there,  and  did  so, 
and  threatened  and  defied  the  plaintiff,  and  the  jury  gave  5001. 
damages,  the  court  refused  to  disturb  the  verdict.     "I  do  not 

(!c)  Y.  B.  Mich.  6  Ed.  4,  fol.  7,  pi.  18.  (n)  Shelfer  v.  City  of  Londmi  Electric 

(!/)  Sasely  v.  Clarlcson,  3  Lev.  37.  Ughting  Co.  (1895),  1  Oh.  287  ;  64  L.  J. 

(2)  Holmes  v.   Wihon,  10  Ad.  &  B.  Ch.  216. 

503;  Bowyer  v.  Cooh,  i  C.  B.  236;  16  (6)  Ante,  p.  81  et  seq. 

L.  J.  0.  P.  177. 
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know,"  obseryes  Gibbs,  0.  J.,  "  upon  what  principle  we  can  grant 
a  rule  (for  a  new  trial)  in  this  case,  unless  we  were  to  lay  it  down 
that  the  jury  are  not  justified  in  giving  more  than  the  absolute 
pecuniary  damage,  that  the  plaintiff  may  sustain.  Suppose  a 
gentleman  has  a  paved  walk  in  his  paddock  before  his  window, 
and  that  a  man  intrudes  and  walks  up  and  down  before  the  window 
of  his  house,  and  looks  in  while  the  owner  is  at  dinner,  is  the 
trespasser  to  be  permitted  to  say,  '  Here  is  a  halfpenny  for  you, 
which  is  the  full  extent  of  all  the  mischief  I  have  done  ?  '  Would 
that  be  a  compensation  ?  "  (c).  Where  a  landlord  entered  upon 
premises  demised  to  his  tenant,  without  asking  the  leave  of  the 
latter,  and  sold  the  timber-trees  standing  in  the  hedge-rows,  and 
caused  them  to  be  felled,  cut  up,  and  removed,  and  great  damage 
was  done  to  the  growing  crops  of  the  tenant,  and  the  latter  brought 
an  action  against  the  landlord  for  damages,  and  recovered  100?. 
beyond  the  net  value  of  the  whole  of  the  crops,  the  court  declined 
to  interfere  to  have  the  amount  of  damages  reconsidered,  although 
they  were  of  opinion  that  the  jury  had  taken  an  exaggerated  view 
of  them  (d). 

Bemedy  hy  action — Damages — Trespasses  in  dwelling-houses. — 
The  law  guards  with  great  jealousy  and  watchfulness  the  peaceable 
possession  by  every  man  of  his  dwelling-house,  and  enables  all 
who  have  been  disturbed  in  the  enjoyment  thereof  to  recover 
substantial  damages  from  every  wilful  intruder,  though  no  actual 
pecuniary  damage  can  be  proved  to  have  been  done  in  point  of 
fact  either  to  property  or  person  (e)  "  These  rights  of  action  are 
given,"  observes  Lord  Denman,  "  in  respect  of  the  immediate  and 
present  violation  of  the  possession  of  the  [plaintiff],  independently 
of  his  rights  of  property ;  they  are  an  extension  of  that  protection 
which  the  law  throws  around  the  person  ;  and  substantial  damages 
may  be  recovered  in  respect  of  such  rights,  though  no  loss  or 
diminution  in  the  value  of  property  may  have  occurred  "  (/)• 

Bemedy  by  action — Damages  generally. — Damages  for  trespass 
are  not  confined  to  the  actual  damage  done  to  the  land.  Where 
cattle  afflicted  with  a  contagious  disprder  trespassed  upon  an 
adjoining  pasture  and  infected  other  cattle  there  with  the  dis- 
ease, it  was  held  that  the  owner  of  the  trespassing  beasts  was 
responsible  for  the  damage  arising  from  the  spread  of  the  dis- 
order, as  well  as  for  the  injury  to  the  grass  and  herbage  (^). 

But  apart  from  matters  of  aggravation,  the  measure  of  damages 
for  trespass  to  land  is  the  amount  by  which  the  value  of  the 
plaintiff's  interest  iu  the  land  has  been  diminished  through  the 

(c)  Merest  v.  Harvey,  5  Taunt.  442.  (/)  Sogers  v.  Spence,  13  M.  &  W.  571 

(c?)  WilUamB  v.  Currie,  1  0.  B.  841.  at  p.  581 ;  15  L.  J.  Ex.  49. 

(e)  Sears  v.  Lyons,  2  Stark.  317.  (.g)  Anderson  v.  Bucldon,  1  Stra.  192. 
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wrongful  act  of  the  defendant  (h).  If  the  plaintifif  is  only  tenant 
at  will  or  tenant  on  sufferance,  the  damages  may  be  merely 
nominal  (t).  But,  where  the  plaintiff  proves  that  he  is  in  the 
actual  possession  of  the  land  and  crops  growing  thereon,  he  will 
be  entitled  to  recover  exemplary  damages  from  trespassers  who 
wrongfully  enter  upon  the  land,  and  injure  the  crops,  although  he 
is  only  tenant  at  will ;  for,  if  a  stranger  subverts  land  leased  at 
will,  the  lessee  may  bring  an  action  against  him  and  have  damages 
for  the  profits;  and  the  lessor  may  have  another  action,  and 
recover  damages  for  the  destruction  of  the  land  (Jc). 

Remedy  hy  action — Damages — Injury  to  buildings. — The  amount 
of  damages  to  be  recovered  in  an  action  of  tort  for  the  wrongful 
and  malicious  demolition  of  a  house  in  the  actual  occupation  of  the 
owner,  seems  to  be  peculiarly  for  the  consideration  of  a  jury.  The 
question  for  them  to  determine  is,  what  sum  of  money  will  repair 
the  injury  done  to  the  plaintiff  by  the  loss  of  his  house,  and  what 
sum  will  be  required  to  replace  the  house,  as  nearly  as  practicable, 
in  the  state  in  which  it  was  at  the  time  of  the  commission  of  the 
injury  (Z). 

Remedy  hy  action — Damages — User  of  land. — Where  the 
defendant  has  taken  possession  of  the  plaintiff's  land  and  used 
it,  he  must,  apart  from  damage  done  to  the  land,  compensate  the 
plaintiff  for  the  use  and  occupation  of  his  land  (»i).  Where  the 
trespass  consists  in  using  a  way  over  the  plaintiffs  land,  the  cus- 
tomary rate  of  charge  for  way-leave  in  the  neighbourhood  is  a 
convenient  measure  of  the  damage  on  this  head  (n). 

Remedy  hy  action — Damages — Digging  and  carrying  away  coal. 
— In  an  action  for  taking  away  the  plaintiff's  coal,  he  is  entitled 
to  recover  the  value  of  the  coal  at  the  time  of  its  severance  from 
the  soil ;  and  the  trespasser  cannot  claim  any  deduction  therefrom 
in  respect  of  the  expense  incurred  by  him  in  getting  the  coal  (o), 
unless  there  is  a  real  disputed  title,  or  the  defendant  has  taken 
the  coal  inadvertently  under  a  honafide  belief  that  he  had  aright 
to  do  so,  in  which  case  the  jury  may  give  such  an  amount  only  as 
the  plaintiff  would  have  obtained  if  he  had  himself  severed  the 
coal  (p).     This  value  is  the  sale  price  at  the  pit's  mouth,  after 

Qi)  Jones  v.  Gooday,  8  M.  &  W.  116  ;  Coal,&c.,  Co.  (1896),  2  Oh.  538 ;  65  L.  J. 

10  L.  J.  Ek.  275;  HosMng  v.  Phillips,  Oh.  741. 

3  Exoh.  16S;  18  L.  J.  Ex.  1.  (o)  Martin  v.  Porter,  5  M.  &  W.  351. 

(j;  Twyman  v.  Knowles,  13  0.  B.  222  ;  See  Llymi  Co.  v.  Brogden,  L.  E.  11  Eq. 

22  L.  J.  C.  P.  143.  188 ;  40  L.  J.  Ch.  46 ;  Phillips  v.  Bom- 

Qi)  2  Roll.  Abr.  551.  fray,  L.  E.  6  Oh.  770. 

(0  Newcastle  {Duhe)  v.  Broxlowe,  4  (p)  Wood  v.  Morewood,  3  Q.  B.  440,  n. 

B.  &  Ad.  273  at  p.  282.  Hilton  v.  Woods,  L.  B.  4  Eq.  432 ;  36 

(m)  Martin  v.  Porter,  5  M.  &  W.  351 ;  L.  J.  Ch.  941 ;  Jegon  v.  Vivian,  L.  B. 

Jegon  v.  Vivian,  L.  E.  6  Ch.  742;  40  L.  6  Oh.  742;  40  L.  J.  Oh.  389;  Ashton  v. 

J.Ch.S89;  Phillips  y.  Bomf ray,  Jj.B,.  6  Stock,  6    Oh.   D.  719;    Livingstone  v. 

Ch.  770.  Bawydrds  Coal  Co.,  5  App.   Gas.  25 

(»)  Whitwham  v.  Westminsler  Brymho  Trotter  v.  McLean,  13  Oh.  D.  574 ;  49 
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deducting  the  expense  (not  including  any  profit  or  trade  allow- 
ances) of  carrying  the  coals  from  the  place  in  the  mine,  where 
they  were  got,  to  the  pit's  mouth  (q).  The  plaintiff  is  also  entitled 
to  compensation  for  any  damage  done  beyond  the  removal  of  the 
coal,  e.g.  for  all  injury  done  to  his  soil  by  digging,  and  for  the 
trespass  committed  in  dragging  the  coal  along  the  adit  of  his 
mine,  &c.  (r).  The  estimate  of  the  loss  from  the  removal  of  the 
coal  depends  upon  the  value  of  the  coal  at  the  time  of  its  sever- 
ance from  the  soil ;  and  the  defendant  has  no  right  to  any  deduc- 
tion in  respect  of  royalty  payable  by  the  plaintiff  to  the  mine- 
owner  on  coals  got  from  the  mine  (s). 

Bemedy  hy  action — Damages — Mesne  profits. — The  right  to 
recover  mesne  profits  is  consequential  on  the  right  to  recover  the 
land  {t).  Under  the  head  of  mesne  profits  the  plaintiff  is  entitled 
to  recover  :  1st,  compensation  for  the  use  and  occupation  of  the 
premises  recovered  during  the  time  they  were  actually  or  con- 
structively occupied  by  the  defendant  (m)  ;  and,  2ndly,  compen- 
sation for  any  special  damage  that  the  plaintiff  may  be  legally 
entitled  to  in  respect  of  the  trespasses,  as  if  the  defendant  has 
shut  up  an  inn  (being  the  premises  in  question),  and  has  thereby 
destroyed  the  custom  («).  The  damages  under  the  first  head, 
however,  are  not  confined  to  the  mere  rent  of  the  premises ;  but 
the  jury  may  give  more  if  they  please,  as  for  the  plaintiff's  trouble 
in  the  recovery  of  the  premises,  &c.  {y). 

Remedy  hy  injunction. — By  the  Supreme  Court  of  Judicature 
Act,  1873,  an  injunction  may  be  granted,  either  before,  at,  or  after 
the  hearing,  to  prevent  any  threatened  or  apprehended  waste  or 
trespass,  whether  the  person  against  whom  such  injunction  is 
sought  is  or  is  not  in  possession  under  any  claim  of  title  or  other- 
wise, or  (if  out  of  possession)  does  or  does  not  claim  a  right  to  do 
the  act  sought  to  be  restrained  under  any  colour  of  title,  and 
whether  the  estates  claimed  by  both  or  by  either  of  the  parties 
are  legal  or  equitable  {z).  Where  the  right  has  been  established 
in  an  action,  and  there  is  any  reason  to  apprehend  a  repetition  or 
a  continuance  of  the  injury  complained  of,  there  seems  no  reason 
why  the  court  should  not  grant  an  injunction. 

The  court  will  not  grant  an  injunction  against  a  temporary 

L.  J.  Ch.   256;    Taylor  v.  Mottyn,  33  278;  11  L.  J.  Q.  B.  263. 

Ch.  D.  226;   5S  L.  J.  Oh.  893;  Bulli  (<)  Lord    Mansfield,    C.J.,    Aslin    v. 

Coal  Mining  Co.  v.  Oshorne  (1899),  A.  0.  Parlter,  2  Burr.  665  at  p.  668. 

351 ;  68  L.  J.  P.  0.  49.  («)  Doe  v.  Harlow,  12  A.  &  E.  40. 

(g)  Llynvi  Co.  v.  Brogden,  Phillips  v.  See  Doe  v.  Challis,  17  Q.  B.  166 ;   20 

Homfray,  supra.    In  re  United  Merthyr  L.  J.  Q.  B.  478. 
.Collieries  Co.,  L.  E.  15  Eq.  46.                  •       (x)  Dunn  v.  Large,  3  Dougl.  335. 

(r)  Jegon  v.  Vivian, supra;  Phillips  v.  Qy)  Goodtitle  v.  Tombs,  3  Wils.  118,  at 

Homfray,  supra.  P-  121. 

(s)  Wild  V.  Holt,  9  M.  &  W.  672 ;  11  («)  36  &  37  Viet,  c,  60,  s.  25  (S), 

Jj.  J.  :^x.  285 ;  Mnrgv-Vi  v.  PqwH,  3  9.  IS,  '                                         '  ' 
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trespass  by  a  wrong-doer,  inflicting  no  permanent  injury  upon  the 
property,  and  being  only  a  source  of  temporary  annoyance  or  dis- 
comfort, as  there  is  an  ample  remedy  in  damages  for  such  in- 
juries, and  the  wrong-doer  might  at  once  be  turned  off  the 
land  (a).  But,  in  the  case  of  repeated  trespasses,  an  injunction 
will  be  granted  against  the  persevering  wrong-doer  (b) ;  and  a 
deliberate  invasion  by  one  man  of  another  man's  land  for  the 
purpose  of  a  continuing  trespass  is  a  proper  subject  for  an  injunc- 
tion. Thus,  an  injunction  was  granted  to  restrain  the  continuance 
of  a  trespass  where  the  defendant  had  laid  water  pipes  under  a 
highway,  the  soil  of  which  was  the  property  of  the  plaintiff  (c). 
So,  where  a  trespasser  came  upon  land  in  the  possession  of 
the  plaintiff  or  his  tenants,  and  committed  acts  of  destructive 
trespass,  either  by  mining,  or  quarrying,  or  cutting  down  timber, 
without  a  colour  or  pretence  of  title,  and  the  property  might 
be  destroyed  before  his  proceedings  could  be  arrested,  there 
was  a  case  for  an  injunction  (d).  Whenever,  also,  the  tres- 
pass was  of  such  a  nature  that  irreparable  injury  would  be 
caused  by  the  repetition  of  it,  and  the  defendant  threatened  to 
repeat  it,  an  injunction  would  be  granted  to  restrain  him  from  so 
doing.  Thus,  where  the  defendant  had  removed  stones  protect- 
ing the  plaintiff's  sea-wall,  and  an  action  of  trespass  had  been 
brought,  and  damages  recovered,  and  the  defendant  after  that 
began  again  to  remove  stones,  and  by  so  doing  exposed  the  plain- 
tiff's land  to  inundation,  the  court  granted  an  injunction  (e).  The 
court  will  also  interfere,  at  the  suit  of  an  owner  of  property,  to 
restrain  a  mere  stranger  from  vexatiously  distraining  on,  or  other- 
wise molesting,  the  owner's  tenants  in  possession  of  the  property, 
where  the  defendant  is  a  pauper,  and  the  wrongful  acts  are  of  such 
a  nature  that  the  recovery  of  damages  would  not  constitute  an 
adequate  remedy  (/).  And,  generally,  in  cases  where  irreparable 
injury  would  be  caused  before  the  right  could  be  properly  deter- 
mined, the  court  would  interfere  by  injunction  to  restrain  tres- 
passes by  a  stranger  (^). 

As  to  the  remedy  by  distress  damage  feasant,  see  ante,  p.  102. 

Division  of  rights — Joint  tenants  and  tenants  in  common. — 

(a)  Mortimer  v.  Cottrell,  2  Cox,  205 ;  Scott,  4  Kay  &  J.  96,  at  p.  113 ;  27  L.  J. 

Att.-Gtn.  Y.  Eallett,  16  M.  &  W.  569,  at  Ch.  273 ;  Thomat  v.  OaUey,  18  Vea.  18i ; 

p.   581 ;   16  L.  J.  Ex.  131 ;    Cooper  v.  Cowper  {Earl)  v.  Baher,  Yl  Ves.  128 ; 

CraUree,  20  Ch.  D.  589 ;  51  L.  J.  Ch.  Lonsdale  {Earl)  v.  Curwen,  3  Bligh,  168, 

189.  n. ;  Stanford  v.  Hurlstone,  L.  E.  9  Oh. 

(6)  CouUon  V.  White,  3  Atk.  21.  116. 

(o)  Goodson  v.   Richardson,  L.  E.  9  (e)  Chalh  v.  Wyatt,  3  Mer.  688. 

Ch.   221;   43  L.  J.  Ch.  790;  Allen  v.  (/)  Hodgson  v.   Duce,  2  Jur.  N.  S. 

Martin,  L.  E.  20  Eq.  462 ;   Westminster  1014. 

Corporation  v.  London  &  N.    W.  By.,  (3)  London  and  North  Western  Bail, 

(1905)  A.  C.  426 ;  74  L.  J.  Oh.  629.  Co.  v.  Lancashire  and    Torhshire  Bail, 

(d)  V,-0,  Wood,  TaWot  ^larl)  y.  ffope  Qq.,  L,  E.  i  '^,  174 ;  36  L.  J.  Cb,  479, 


SECT.  II.]  BIGHTS  OJ'  PROPERTY  IN  LAND.  351 

Where  two  persons  are  tenants  in  common  of  land,  each  is  answer- 
able for  his  acts  to  the  other  whereby  the  latter  is  ousted, 
actually  or  constructively,  from  the  enjoyment  of  the  common 
property.  Thus  one  tenant  in  common  may  bring  an  action  of 
trespass  against  his  co-tenant  in  common  for  turning  him  or  his 
servants  off  the  land  or  out  of  the  house  held  in  common  (Ji). 
But  the  putting  of  a  lock  upon  a  gate  by  one  tenant  in  common 
is  not  sufficient  evidence  of  an  ouster  to  sustain  an  action  (i). 
So  long  as  a  tenant  in  common  is  only  exercising  lawfully  the 
rights  he  has  as  tenant  in  common,  no  action  will  lie  against  him 
by-  his  co-tenant ;  but,  where  there  has  been  a  positive  exclusion 
of  the  co-tenant  in  common  from  the  common  property,  he  seeking 
to  exercise  his  rights- therein,  and  being  denied,  or  where  some- 
thing has  been  done  by  one  of  the  co-tenants  which  has  destroyed 
the  common  property,  there  is  a  good  cause  of  action  (k).  If  one 
tenant  in  common  misuses  that  which  he  has  in  common  with 
another,  he  is  answerable  to  the  other  in  an  action  (I).  He  is 
responsible  to  his  co-tenant  in  common  for  cutting  down  trees, 
or  pulling  down  walls  (m),  or  doing  any  act  tending  to  the  lasting 
injury  of  the  common  property.  So  an  action  of  trespass  is 
maintainable  by  one  tenant  in  common  against  his  co-tenant  in 
common,  or  the  licensee  of  the  latter,  for  digging  and  carrying 
away  the  soil  of  the  close,  as  brick-earth  or  turf,  as  it  destroys 
the  subject-matter  of  the  tenancy  in  common,  and  amounts  in 
contemplation  of  law  to  an  actual  ouster  («.). 

If  one  tenant  in  common  of  a  wall  destroys  the  wall  which  is 
the  subject  of  the  tenancy  in  common,  that  is  an  actual  ouster  of 
the  one  by  the  other,  so  that  the  party  expelled  may  maintain  an 
action  against  the  wrong-doer  for  the  recovery  of  damages  ;  unless, 
indeed,  the  wall  is  pulled  down  for  the  mere  purpose  of  rebuilding 
it,  and  providing  a  better  wall  than  had  previously  existed  (o). 
If  an  improper  addition  is  made  to  the  height  of  the  wall  by  one 
tenant  in  common  to  the  injury  of  the  other,  the  latter  may  remove 
the  heightened  portion  of  the  wall  (p).  If  one  of  two  tenants  in 
common  of  a  wall  pull  it  down  with  the  intention  of  rebuilding 
it  for  the  common  benefit,  no  action,  it  seems,  is  maintainable  {q)  ; 

Qi)  Murray  v.  Eall,  7  0.  B.  441 ;  18  common  law  right  is  modified  in  the 

L.  J.  C.  P.  161.  metropolis    by    the  provisions  of   the 

(0  Jacohs  V.  Seward,  L.  E.  5  H.  L.  London  Building  Act,  1894  (57  &'58  Viot. 

464;  41  L.  J.  C.  P.  221.  o.  coxlil.).     Standard  Banlc  of  British 

Qc)  Jacohs  V.  Seward,  L.  E.  5  H.  L.  South  America  v.  Stokes,  9  Ch.  D.  68 ; 

464,  474 ;  41  L.  J.  0.  P.  221.  47  L.  J.  Ch.  554. 

(I)  Ld.  Kenyon,    C.    J.,    Martyn   v.  (p)  Cubitt  v.  FoHer,  8  B.  &  C.  257  ; 

Knowllys,  8  T.  R.  145  at  p.  146.  6  L.  J.  (0.  S.)  K.  B.  306 ;  Murray  v. 

(m)  Holt,  C.J.,  Waterman  v.  Soper,  1  Eall,  7  0.  B.  441 ;  18  L.  J.  0.  P.  161 ; 

Ld.  Eaym.  737 ;    Cubitt  v.  Porter,  8  B.  Murly  v.  M'Dermott,  8  Ad.  &  B.  138 ;  7 

&  0.  257 ;  6  L.  J.  (O.  S.)  K.  B.  306.  L.  J.  Q.  B.  212, 

(m)  Wilkimon  v.  Baygarth,  12  Q.  B.  (?)  Cubitt  v.  Porter,  supra,  Stedmati 

837 ;  16  L.  J.  Q.  B.  103.  v.  Smith,  8  E.  &  B.  1 ;  86  L.  J.  Q.  B, 

(o)  Cubitt    y.    Porter,  supra,      This  514.  '  •  :      • 
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but  if  he  pull  it  down  with  the  intention  of  rebuilding  and 
appropriating  the  whole  of  the  new  wall  to  his  own  use,  this  is 
actionable  (r).  So,  if  two  seyeral  owners  of  houses  hare  a  stream 
in  common,  and  one  of  them  corrupts  it,  the  other  shall  haye  an 
action  against  him  for  damages  (s).  If  there  are  two  tenants  in 
common  of  a  wood,  and  one  of  them  leases  his  part  to  the  other, 
who  cuts  down  young  timber  trees  and  does  waste,  he  shall  be 
punished  for  a  moiety  of  the  waste  {t) ;  but  one  tenant  in  common 
cannot  maintain  an  action  in  the  nature  of  waste  against  the  other, 
for  cutting  down  trees  of  a  proper  age  and  growth  ;  for  this  is  no 
misuse  of  the  common  property.  So,  if  there  are  two  tenants  in 
common  of  a  close,  one  cannot  maintain  an  action  of  tort  against 
the  other  for  cutting  the  grass  and  making  it  into  hay  («) ;  or,  if 
there  are  two  tenants  in  common  of  a  coal-mine,  one  cannot  sue 
the  other  or  his  licensee  for  working  the  coal  (.1?).  But,  in  either 
of  the  three  last-mentioned  cases,  he  is  entitled  to  recover  a 
moiety  of  the  value  of  the  tree,  hay,  or  coal  (y). 

By  the  common  law,  indeed,  joint  tenants  and  tenants  in 
common  had  no  remedy  against  each  other  where  only  one 
received  the  whole  profits  of  the  estate ;  for  he  could  not  be 
charged  as  bailiff  or  receiver  to  his  companion,  unless  he  actually 
made  him  so.  But  by  -i  Anne,  c.  16,  s.  27,  it  is  provided,  that 
joint  tenants  and  tenants  in  common,  and  their  executors  and 
administrators,  may  have  an  account  against  the  others  as  bailiffs, 
for  receiving  more  than  their  just  share  or  proportion  (g). 

Where  a  tenant  in  common  continues  in  occupation  as  tenant 
at  sufferance,  after  the  expiration  of  a  lease  to  him  by  his  co- 
tenant,  he  will  be  liable  in  an  action  for  use  and  occupation  at  the 
suit  of  the  latter.  One  tenant  in  common  who  expends  money 
on  ordinary  repairs  has  no  right  of  action  against  his  co-tenant 
for  contribution  (n). 

Joint  tenants  and  tenants  in  common — Ruinous  party-wedls. — If 
injury  results  from  the  non-repair  of  a  party-wall,  of  which  the 
plaintiff  and  defendant  are  tenants  in  common,  and  there  has 
been  a  neglect  of  the  duty  to  repair  on  the  part  of  the  plaintiff, 
as  well  as  on  the  part  of  the  defendant,  it  would  seem  that  the 
plaintiff  cannot  recover  damages  (b). 

(r)  Stedman  t.  Smith,  mpra.  2il ;  and  soe  post,  p.  609. 

(s)  Coke  litt  200  b.  Com.  Dig.  Es-  (?)  See  Jacobs  v.  Stnmrd,  L.  B.,  5  H. 

tates  by  Grant,  K.  8  :   Littjedale.  J.,  L.  464  ;  41  L.  J.  C.  P.  221. 

Cubitt  V.  Porter,  8  B.  &  C.  257  at  p.  268.  (a)  Leigh  v.  Dieketon,  15  Q  B.  D.  60 ; 

(t)  Moor.  71,  pi.  194.  54  L.  J.  Q.  B.  18. 

(u)  Jacobs  T.  Seward,  L.  B.,  5  H.  L.  (6)  See  the  plea  in  ChaHnUer  v.  Sob- 

464;  41  L.  J.  C.  P.  221.  inson,  4  Exoh.  163;  19  L.  J.  Es.  170. 

(a;)  Job  T.  PoUon,  L.  B.,  20  Eq.  S4 ;  In  Fitzherbert's  Abridgment  we  read 

44  L.  J.  Ch.  262.  that,  "  where  there  are  three  tenants- 

(y)  Martyn  v.  KnowUys,  8  T.  B.  145  ;  in-oommon  or  joint  tenants  of  a  mill  or 

ef,  Fmnirigs  v.  Chrenvilh  (,T^ord),  1  Ta^nt,  lionse  wluoh  f^a  to  4eo8y,  and  o^e  wi^l 
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But  whore  A  and  B  wore  adjoining  owners,  and  A  employed 
a  contractor  to  pull  down  and  rebuild  liis  house,  which  involved 
an  intorfoir;nce  witli  the  party-wall  likely  to  cause  damage,  and 
V/h  house  was  injured,  it  was  held  that  A  was  liable  for  the 
iicf,'lig(;nt  acts  of  his  contractor  (c), 

liights  of  survivor  of  two  joint  tenants  or  tenants  in  eommon. — 
In  case  ol'  the  death  of  one  of  two  joint  tenants  of  lands  or 
chattels,  the  whole  interest  in  the  property  passes  to  tho  survivor ; 
but,  in  the  case  of  tho  death  of  one  of  two  tenants  in  common  of 
real  property,  tho  share  und  interest  of  the  deceased  passes  to  his 
heir-ut-law,  and,  in  the  case  of  a  tenancy  in  common  of  chattels, 
to  tho  personal  representatives  of  thu  deceased.  Joint  disseisors 
arc  joint  tenants  and  not  tenants  in  common ;  and  so  are  persons 
who  continue  to  hold  land  after  their  title  has  expired  {d). 

Joint  Uiiiu/idti  and  Umanls  in  eommon — Remedy  hy  injunction, — • 
The  court  will,  by  injunction,  prevent  one  tenant  in  common  from 
wilfully  doHtroyiiif,'  the  common  property  (e) ;  but,  whore  a  railway 
company  obtained  a  lease  from  live  out  of  six  tenants  in  common, 
and  laid  down  a  railway  on  the  land  in  spite  of  tho  opposition  of 
the  Hixth,  the  court  rofusod  to  grant  an  injunction  to  prevent  the 
latter  from  tearing  up  the  rails  (/).  If  one  tenant  in  common 
agrees  with  nnotlier  to  treat  the  common  property  as  an  occupying 
tenant  would  treat  it,  and  thereby  excludes  his  co-tenant  in 
common  from  all  right  of  entry  upon  the  land  held  in  common, 
an  injunction  will  bo  granted  to  restrain  him  from  dealing  with 
tho  land  otiiorwise  than  as  an  occupying  tenant  {g).  But,  if 
thoi'o  is  no  tonanoy,  the  tenant  in  common  in  occupation  of  the 
land  cannot  be  restrained  from  acts  which  are  merely  contrary  to 
good  husbandry  and  the  custom  of  the  country,  but  which  do  not 
amount  to  the  waste  of  the  common  property  (A). 

Division  of  rights — Tenant  and  reversioner. — The  actual 
ocoupior  of  real  property  is  always  entitled  to  maintain  an  action 
lor  trespasses  thereon ;  but  the  owner,  who  has  parted  with  the 
possession  in  favour  of  a  tenant  or  lessee,  can  also  maintain  an 

i'ii|iiiir,lmt  tlio  oUiors  will  not  riipair  tho  'I'lio  writ  de  reparatione  faoicndd  wna 

Bairii),  hnfsliall  liiivoa  writ(/r:reparoWone  abolishod  by  ttio  3  &  4  Wm.  4,  o.  27, 

JaoicmtA  ajciiiriHl,  tlioin,  and  tlio  writ  is  B.  '.W. 

Miioli,  &i^     And  H'l,  If  II  iiiiiii  liaB  a  liouso  (o)  Ilughet  v.  Peroiml,  8  App.  (Jaa. 

adjoining  to  my  liouBC,  and  lio  BUll'orti  'll:i;    H'-i   I/.  J.  Q.  B,  71!».     And  eeo 

liiH  liiiiiHO  to  lio  in  iliioay  In  tho  annoy-  Daliiiii,  v.  yl ■/»/««,  (J  App.   Oas.  740;   50 

an(!o  of  ray  lioiiao,  I.  aliall  havo  a  writ  \i.  .1.  Q,.  I!.  ti89;  and  Bower  v.  I'tialu,  1 

BKiiliiMt  liira  to  repair  IiIh  house  in  Hnuh  (i.  li.  I).  ;)2t ;  A^i  L,  J.  Q.  ii.  440. 
lonn:  Mlnininiiml  A.  tliat,  &o,,  lie  cauHO  (il)  Ward  v.  FtM'd,  Ij.  K.  (!  (Hi,  789, 

to  Ijo  ropairi'd  liiH  iv^'ljiin  house  in  N.,  00  Uolev.  ThomaH,7  Vbb,  589. 

wliielj  l,lir(ial,(3MH  dosti'uotioii  to  tho  iiuia-  (/)  Durham  and  Sunderland    Hail. 

aiiod  of  tlio  I'niuhohl  of  1!.,  in  tlio  Baino  Oo.  v.  Wawm,  2  Moav,  119. 
town,  which   hi:  iin(,'lit,  and  lialli  been  (g)  Twort  v.  I/Wr*,  10  Ves.  128. 

iiHuil  to  ropatr.'"     li'il/,,  Nat,  Itrov.  127.  ('/)  IhiiUyy,  Eobson,Kll.  5  Oh.  180; 

Oo.  liiLt,  rid  h.     Hut  sou  Loi(lh  v,  l>wlti',-  !)l)  N.  J,  Oil,  270. 
Hort,  15  Q.  I(.  1).  (10;  ni  \,.  .1.  (,).  II.  18. 

A.  2  A 


354       INJURIES  TO  EIGHTS  OP  PROPERTY.  [CHAP.  VII. 

action  if  an  injury  is  done  to  his  reversionary  estate.  If  a  house 
or  land  is  occupied  merely  by  the  servant  of  the  owner,  the 
occupation  of  the  servant  is  the  occupation  of  the  owner  (i) ;  and 
the  latter,  being  then  the  occupier  as  well  as  the  owner,  may  sue 
not  only  for  permanent  injuries  to  the  property,  but  also  for 
any  temporary  trespass  or  injury,  rendering  his  occupation  less 
profitable  or  commodious ;  but,  where  the  land  has  been  demised 
to  a  lessee,  who  has  entered  thereon,  and  is  clothed  with  the 
possessory  interest,  the  lessee,  and  not  the  landlord,  is  the  proper 
party  to  sue  for  a  trespass  upon  the  property,  unless  the  wrongful 
act  complained  of  imports  a  damage  to  the  reversionary  estate  (/c). 
Where,  however,  the  injury  is  of  a  permanent  nature,  and 
deteriorates  the  marketable  value  of  the  property,  so  that,  if  the 
landlord  or  reversioner  were  to  sell  it,  it  would  fetch  less  money 
in  the  market,  there  is  a  damage  to  the  reversionary  estate,  in 
respect  of  which  the  reversioner  may  maintain  an  action  (I). 
Thus,  if  A  is  seised  in  fee  of  the  reversion  of  a  close,  expectant 
upon  a  term  for  years,  and  B  is  possessed  of  another  close  adjoin- 
ing thereto,  through  which  close  there  runs  a  rivulet,  and  B  stops 
it,  per  quod  the  close  of  A  is  surrounded,  so  that  the  timber-trees, 
&c.,  become  rotten,  A  in  respect  of  the  diminished  saleable  value 
of  the  reversion,  and-  the  termor,  in  respect  of  the  injury  to  the 
possession,  and  the  loss  of  the  shade,  shelter,  &c.,  of  the  trees, 
may  each  have  an  action  ;  and  satisfaction  given  to  one  is  no  bar 
to  the  other  (m).  And  the  same  applies  to  copyholder  and  lord 
of  the  manor  (n).  Where  the  defendant  had  fixed  a  spout  to  the 
eaves  of  his  house,  which  poured  rain-water  into  the  plaintiff 's 
yard  and  made  it  damp,  it  was  held  that  this  was  an  injury  of 
a  permanent  nature,  which  entitled  the  plaintiff  to  damages, 
although  the  yard  was  in  the  occupation  of  a  tenant  (o).  "  The 
removal  of  the  smallest  portion  of  soil  must,  in  general,  be 
esteemed  an  injury  to  the  land,  because  it  tends  to  alter  the 
evidence  of  title  "  (p). 

But  to  give  the  reversioner  a  right  of  action  the  injury  must 
be  permanent  in  its  nature,  A  temporary  injury  is  not  suificient, 
even  though  there  is  evidence  of  an  intention  to  continue  it  and 

(j)  Ante,  p.  306.    Bertie  v.  Beaumont,  Victoria  Graving  Booh  Co.,  36  Ch.  D. 

16  Bast,  33.  113.    As  to  injuries  from  the  remoyal 

(7c)  Baxter  v.  Taylor,  4  B.  &  Ad.  72 ;  of  fixtures,  see  Mare  v.  Eorton,  5  B.  &  Ad. 

2  L.  J.  K.  B.  65 ;  Tuclter  v.  Newman,  11  715  ;  3  L.  J.  K.  B.  41. 

Ad.  &  E.  40 ;  9  L.  J.  Q.  B.  1 ;  Dobson  v.  (m)  Bedingfield  v.  Onslow,  3  Lev.  209  ; 

Blaclimore,  9  Q.  B.  991 ;  16  L.  J.  Q.  B.  Eosking  v.  Phillips,  3  Bxoh.   168;   18 

233 ;  May/air  Property  Co.  v.  Johnston  L.  J.  Ex.  1. 

(1894),  1  Ch.  508  ;  63  L.  J.  Ch.  399.  («)  Jefferson  v.  Jefferson,  3  Lev.  131. 

(0  2  EoU.  Abr.  551;  Bedingfield  v.  (o)  ruc/ccr  v.  JVewmam,  11  Ad.  &E.  40; 

Onslow,  3  Lev.  209;  Evelyn  v.  Baddith,  9  L.  J.  Q.  B.  1. 

Holt  N.  P.  C.  543  at  p.  545,  n. ;  Jacimn  (p)  Alston  v.  Scales,  9  Bing.  3 ;  May- 

v.   Pesked,  1   M.  &   S.   234;    Jesser  v.  fair  Property  Co.  v.  Johnstun  (1894),  1 

Gifford,  4  Burr.   2141.      See    Bust  v.  Ch.  508 ;  63  L.  J.  Ch.  390. 
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it  is  proved  that  the  premises  will  sell  for  leas  if  the  injury  is 
continued  (q).  Where  a  public  street  was  improperly  used  as  a 
stable-yard,  it  was  held  that  the  nuisance  to  the  neighbouring 
houses  was  not  so  permanent  as  to  entitle  the  reversioner  to  sue  (r). 
Nor  can  a  reversioner  sue  for  a  nuisance  caused  by  the  noise  of 
machinery  in  adjacent  premises  (s),  or  by  the  erection  of  a  furnace 
and  smoky  chimney  in  close  contiguity  to  dwelling-houses  in  the 
occupation  of  his  tenants,  although  the  noise  and  the  smoke  render 
the  houses  uninhabitable,  and  the  tenants  give  notice  to  leave ; 
for  the  occupiers  of  the  workshop  and  the  furnace  may  be  com- 
pelled, by  proceedings  on  the  part  of  the  tenants,  to  discontinue 
the  nuisance.  "  The  action,"  observes  Bramwell,  B., "  should  have 
been  brought  by  the  tenant.  It  is  said  that  the  noises  diminished 
the  value  of  the  premises.  I  do  not  agree  to  that.  If  the  tenant 
is  damaged  to  the  value  of  101,  he  will  get  101.  compeasation." 
"  The  hammering  and  noises  may  be  stopped  and  the  shed  re- 
moved at  any  time."  Further,  observes  Pollock,  O.B.,  "  In  order 
to  give  a  right  of  action  to  a  reversioner,  the  injury  must  be  of 
a  permanent  nature"  (t).  The  reversioner  cannot  maintain  an 
action  against  a  stranger  for  entering  upon  land  in  the  occupation 
of  his  lessee,  and  with  carts  and  horses  trampling  down  the  soil 
and  grass,  though  the  entry  is  made  in  the  exercise  of  an  alleged 
right  of  way,  as  the  act  is  not  attended  with  any  permaaent 
injury  to  the  reversion.  "  Acts  of  that  sort,"  observes  Taunton,  J., 
"  could  not  operate  as  evidence  of  right  against  the  plaintiif,  so 
long  as  the  land  was  demised  to  tenants  "  (w). 

But  though  in  general  (x)  an  easement  cannot  be  acquired 
against  a  reversioner  while  the  land  is  on  lease,  a  right  already 
acquired  may  be  lost ;  and  therefore  an  obstruction  to  the  exercise 
of  a  private  (y)  or  public  (z)  right  of  way  appurtenant  to  or 
enjoyed  with  lands  or  tenements  which,  if  allowed  to  continue 
unopposed,  would  be  evidence  against  the  enjoyment  of  the  right, 
is  an  injury  to  the  reversioner,  in  respect  of  which  an  action  for 
damages  is  maintainable.  "  The  erection  of  a  wall,"  observes 
Mauie,  J.,  "  across  the  way— assuming,  of  course,  that  there  was 
no  contract  as  between  the  tenant  of  the  land  and  the  defendant 

(g)  Mumford  v.  Oxford,  Worcester  &  at  p.  75  ;  2  L.  J.  K.  B.  65 ;   Damper  v. 

Wolverhampton  Bail.  Co.,  1  H.  &  N.  34  ;  Bassett  (1901),  2  Ch.  350 ;  70  L.  J.  Ch. 

25  L.  J.  Ex.  265 ;  Simpson  v.  Savage,  657.      Cf.  Kilgour  v.  Gaddes  (1904),  1 

1  C.  B.  N.  S.  347 ;  26  L.  J.  C.  P.  50.  K.  B.  457 ;  73  L.  J.  K.  B.  233. 

(r)  Mott  T.  Sliodbred,  L.  E.  20  Eq.  22 ;  (a;)  See  post,  p.  418.   The  right  of  light 

44  L.  J.  Ch.  380.  is    an    exception :   Bobson    v.   Edwards 

(s)  Jon's  V.  Chappell,  L.  E.  20  Eq.  (1893),  2  Ch.  146 ;  62  L.  J.  Oh.  378. 

539;  44  L.  J.  Ch.  658.  (i/)  Kidgill  v.  Moor,  9  C.  B.  364;  19 

It)  Mumford  v.    Oxford,  Worcester  &  L.  J.  0.  P.  177. 

Wolverhampton  Bail.  Co.,  1  H.  &  N.  34  (z)  Dohson  v.  Blachmm-e,  9  Q.  B.  991 ; 

at  p.  35;    Simpson  v.  Savage,  1    0.  B.  16L.  J.  Q.  B.  233;  Hopwoody.  Schnfield, 

N.  S.  317  ;  26  L.  J.  C.  P.  50.  2  M.  &  E  >b.  34. 


(m)  B.txler  v.  Taijljr,  4  B.  A-  Ad.  72 
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— would  be  au  injury  to  the  reversion,  although  such  wall  might 
be  pulled  down  before  the  plaintiff  became  entitled  to  the  actual 
possession  of  the  land ;  and  I  cannot  doubt  that  there  might  be 
such  a  locking  and  chaining  of  a  gate  as  would  amount  to  as 
permanent  an  injury  to  the  plaintiff's  reversionary  interest  as  the 
building  of  a  wall  "  (a). 

Upon  the  same  principle  an  action  would  seem  to  be  main- 
tainable by  the  reversioner  of  a  mill  demised  to  a  tenant,  for  the 
diversion  by  a  stranger  of  water  running  to  the  mill  in  an  artificial 
stream  through  the  land  of  the  stranger ;  for  the  right  to  the  water 
being  an  acquired  right,  may  be  abandoned,  and,  if  the  diversion 
were  allowed  to  continue  with  the  knowledge  of  the  reversioner, 
and  without  interruption  from  him  or  his  tenant,  it  might  even- 
tually become  evidence  of  an  abandonment,  to  the  serious  injury 
of  the  inheritance.  This  would  not,  however,  apply  to  a  natural 
watercourse,  because  natural  rights  can  only  be  modified  by  grant 
or  prescription.  Where  permanent  damage  has  been  done  to 
property,  let  on  lease,  by  the  erection  of  a  wall  or  hoarding 
obstructing  ancient  lights,  and  lessening  the  value  of  the  property 
in  the  market,  there  is  an  injury  to  the  reversion,  in  respect  of 
which  the  reversioner  is  entitled  to  maintain  an  action  (&),  as  well 
as  an  injury  to  the  possession,  in  respect  of  which  the  occupier 
may  sue.  A  wooden  hoarding  of  an  unsubstantial  character  may 
cause  permanent  injury  to  the  property,  by  the  obstruction  it 
offers  to  the  passage  of  light  and  air,  and  may  be  an  injury  to  the 
reversioner  (c). 

Where  several  persons  are  tenants  in  common  of  a  reversion, 
any  one  of  them  can  sue  for  an  injury  to  his  estate  without  joining 
the  others  (d). 

Proof  of  possession  of  land  and  pernancy  of  the  rents  is  prima 
facie  evidence  of  a  seisin  in  fee  of  the  person  possessed,  the  pre- 
sumption being  in  favour  of  the  fee  and  not  of  any  less  estate  (e), 
unless  it  is  rebutted  by  a  contrary  presumption  arising  from  the 
surrounding  circumstances.  If,  therefore,  a  person  is  shown  to  be 
in  receipt  of  rent,  he  is  presumed  to  be  entitled  to  the  reversion 
in  fee  of  the  land  in  respect  of  which  the  rent  is  received,  unless 
the  rent  is  so  disproportioned  to  the  annual  value  of  the  property 
as  to  lead  to  the  presumption  of  its  being  a  mere  quit  rent  (/). 
Thus,  in  an  action  on  the  case  for  an  injury  to  the  plaintiff's 

(a)  Kidgill  v.  Mom,  9  0.  B.  364  at  p.  5  0,  B.  N.  S.  504 ;  27  L.  J.  0.  P.  330. 

378 ;  19  li.  J.  0.  P.  177 ;  Bell  v.  Midland  (d)  Eoberts  v.  Holland,  [1893]  1  Q.  B, 

Hy.,  10  0.  B.  N.  S.  287;  30  L.  J.  0.  P.  665;  62  L.  J.  Q.  B.  621. 

273.  (e)  Jayne  v.  Price,  5  Taunt.  326 ;  Doa 

(6)  Jesser  v.  Gifford,  4  Burr.  2141  ;  v.  Pen/old,  8  C.  &  P.  536. 

Bhadwell  v.  Butchinson,  M.  &  M.  350.  (/)  Doe  v.  Johnson,  Gow.,  173  ;  Bey- 

(c)  Metropolitan  Association  v.  Fetch,  nolds  v.  Reynolds,  12  Ir.  Eq.  Rep.  172. 
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reversion  in  cutting  down  trees  on  land  in  tiie  possession  of  his 
tenant,  proof  of  payment  of  rent  by  the  latter  to  the  plaintiff  is 
prima,  facie  evidence  of  the  plaintiff  being  the  reversioner,  and  of 
the  trees  being  his  property  (g). 

Tenant  and  reversioner — Bights  against  strangers — Damages. — 
Where  an  injury  is  done  to  land  in  the  occupation  of  a  lessee,  the 
lessee,  as  we  have  seen,  may  in  an  action  of  trespass  recover 
damages  for  the  injury  done  to  his  interest  (A).  The  lessor  may 
have  another  action  and  recover  damages  for  the  injury  to  his 
reversion.  But  as  the  injury  consists  of  two  parts,  an  injury  to  a 
temporary  right  in  the  lessee  and  to  the  permanent  freehold  of 
the  lessor,  the  damages  must  be  assessed  with  reference  to  their 
several  interests  :  for,  where  different  persons  have  distinct  rights 
in  the  subject-matter  of  a  trespass,  the  compensation  must  be  to 
each  in  proportion  to  the  injury  he  has  received.  One  of  them 
cannot  claim  that  part  of  the  compensation  which  belongs  to 
another ;  nor  can  the  satisfaction  made  to  one  be  a  bar  to  an 
action  brought  by  the  other  (k).  If  the  plaintiff  is  merely  tenant 
at  will  or  tenant  on  sufferance,  the  damage  done  to  him  may  be 
merely  nominal  (I).  But  where  a  lessor  has  granted  to  a  lessee 
the  right  to  commit  waste,  the  lessee  can  recover  the  full  damage 
caused  by  a  trespasser  (m).  Where  a  house  demised  to  a  tenant 
has  been  thrown  down  through  the  negligence  of  a  third  person, 
the  damages  are  apportionable  between  landlord  and  tenant.  The 
tenant  is  entitled  to  recover  in  respect  of  the  value  of  his  posses- 
sory interest  and  unexpired  term  in  the  premises  and  the  landlord 
in  respect  of  the  injury  to  his  reversion.  But  if  the  tenant  is 
bound  by  covenant  to  repair,  the  substantial  injury  will  then 
accrue  to  the  tenant  (n).  The  landlord  will  be  entitled  to  recover 
the  amount  by  which  the  saleable  value  of  the  reversion  is  dimi- 
nished through  the  wrongful  act  of  the  defendant  (o). 

But  where  an  action  is  brought  by  a  reversioner  to  recover 
damages  in  respect  of  an  injury  to  his  reversionary  estate  in 
certain  premises  from  a  continuing  nuisance  committed  by  the 
defendant,  the  diminution  in  the  saleable  value  of  the  premises 
is  not  the  true  criterion  of  damage,  because  every  day  that  the 
defendant  persists  in  continuing  the  nuisance  he  renders  himself 
liable  to  another  action.  Nominal  damages  are  generally  given 
in  the  first  action;  and  then,  if  the  defendant  persists  in  con- 
tinuing the  nuisance,  and  another  action  is  brought,  and  a  verdict 

(g)  Daintry  v.  BrocJcltJmrst,  3  Exch.  (I)  Dainiry  v.  Brochlehurst,  3  Exch. 

207 ;  18  L.  Q.  Ex.  57.  207 ;  18  L.  J.  Ex.  57. 

(h)  Twyman  v.  KnowJes,  13  C.  B.  222 ;  (m)   Attersoll   v.    Stevens,    1    Taunt. 

22  L.  J.  0.  P.  143 ;  2  Eoll.  Abr.  551 ;  183. 

unte,  p.  348.  (»)  Lultin  v.  Godsall,  2  Peake,  15. 

(/c)  Chambre,  J.,  diasentiente,  Alter-  (o)  Sosking  v.  Phillips,  3  Exoh,  168 

soil  V.  St'^vens,  1  Taunt.  183  at  p.  194.  at  p.  182,'  18  L.  J.  Ex.  1. 
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is  obtained  against  him  for  continuing  the  nuisance,  the  jury 
generally  give  such  damages  as  will  compel  an  abatement  of  the 
nuisance  (p). 

Wherever  the  nuisance  was,  in  its  commencement,  an  injury 
to  the  reversion,  on  any  ground  whatever,  the  continuance  of  the 
nuisance  must  be  so  likewise ;  and  an  action  is  maintainable  by 
the  reversioner,  toties  qtioties,  until  the  nuisance  is  abated  (q). 

Tenant  and  reversioner — Rights  against  strangers — Injunction. — 
The  courts  will  interfere  to  protect  by  injunction  the  proprietary 
rights  of  a  reversioner,  as  well  as  the  enjoyment  by  the  tenant  or 
occupier  (r).  But,  where  the  injury  is  of  a  temporary  nature,  not 
likely  to  last  long,  nor  to  deteriorate  the  marketable  value  of  the 
property,  the  reversioner  has  no  claim  to  the  interference  of  the 
court  (s). 

Tenant  and  reversioner — Bights  against  each  other — Waste. — 
"  Waste,"  observes  Blackstone,  "  is  a  spoil  or  destruction  in 
houses,  gardens,  trees,  or  other  corporeal  hereditaments,  to  the 
disherison  of  him  that  hath  the  remainder  or  reversion  in  fee 
simple  or  fee  tail.  It  is  either  voluntary,  which  is  a  crime  of 
commission,  as  by  pulling  down  a  bouse;  or  it  is  permissive, 
which  is  a  matter  of  omission  only,  as  by  suffering  it  to  fall  for 
want  of  necessary  reparations.  Whatever  does  a  lasting  damage 
to  the  freehold  or  inheritance  is  waste.  Therefore  removing 
wainscot,  iloors,  or  other  things  once  fixed  to  the  freehold  of  a 
house,  is  waste.  If  a  house  be  destroyed  by  tempest,  lightning, 
or  the  like,  which  is  the  act  of  Providence,  it  is  no  waste."  .  .  . 
"  Waste  may  also  be  committed  in  ponds,  dove-houses,  warrens, 
and  the  like ;  by  so  reducing  the  number  of  creatures  therein, 
that  there  will  not  be  sufficient  for  the  reversioner  when  he  comes 
to  the  inheritance.  Timber  is  also  part  of  the  inheritance.  Such 
are  oak,  ash,  and  elm,  in  all  places;  and  in  some  particular 
countries,  by  local  custom,  where  other  trees  are  generally  used 
for  building,  they  are  thereupon  considered  as  timber;  and  to 
cut  down  such  trees,  or  top  them,  or  do  any  other  act  whereby 
the  timber  may  decay,  is  waste."  ..."  The  conversion  of  land 
from  one  species  to  another  is  waste."  ...  "To  open  the  land 
to  search  for  mines  of  metal,  coal,  &c.,  is  waste;  for  it  is  a 
detriment  to  the  inheritance ;  but,  if  the  pits  or  mines  were  open 
before,  it  is  no  waste  for  the  tenant  to  continue  digging  them 
for  his  own  use ;  for  it  is  now  become  the  mere  annual  profit  of 
the  land  "  (0- 

(«)  BattisMllv.Beed,18C.'B.Q96e.t  324;  30  L.  J.  Ch,  25;  Eerz  v.   Union 

p.  714 ;  25  L.  J.  C.  P.  290.  Bank,  2  Giff.  686. 

(?)  Shadwetl  v.  Hutchimon,  2  B.  &  Ad.  (s)  Cleeve  v.  Mahany,  9  W.  R.  882. 

97 ;  1  L.  J.  (O.  S.)  K.  B.  142.  (t)  2  Bl.  Com.  oh.  18,  s.  6,  pp.  281- 

(r)  Wilson  v.  Townend,  1  Dr.  &  Sm.  283. 
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In  the  old  books,  the  feeding  of  deer  is  declared  to  be  waste 
where  the  deer  have  always  been  kept  on  the  estate  in  a  wild 
state  ;  for  wild  deer  go  with  the  land  to  the  heir-at-law,  whereas, 
if  they  are  fed  and  reclaimed,  they  cease  to  be  animals  ferce, 
natiwm,  and  become  personal  property,  and  are  severed  from  the 
freehold,  and  go  to  the  executor ;  and  it  is  this  alteration  in  the 
nature  of  the  property  which  makes  the  taming  of  the  wild  animal 
waste.  But  wild  deer  which  have  never  been  fed  are  seldom  to 
be  met  with  in  England  at  the  present  time  (m). 

The  ancient  common-law  writ  of  waste  lay  only  against  a 
tenant  in  dower,  tenant  by  the  curtesy,  and  guardian  in 
c  hivalry  (a?) ;  but  not  against  a  tenant  for  life  or  for  years. 
And  the  reason  of  the  diversity  was,  that  the  estate  of  these 
last  three  tenants  was  created  by  the  act  of  the  law  itself,  which, 
therefore,  gave  a  remedy  against  them ;  but  tenant  for  life,  or 
for  years,  came  in  by  the  demise  and  lease  of  the  owner  of  the 
fee;  and,  therefore,  he  might  have  provided  against  the  com- 
mitting of  waste  by  his  lessee;  ancJ,  if  he  did  not,  it  was  his 
own  default  (y).  But  a  tenant  for  life  or  for  years,  though  not 
liable  at  common  law  to  an  action  of  waste  strictly  so-called,  was 
often  liable  in  an  action  of  trespass  or  conversion  for  acts  which, 
if  he  had  been  a  tenant  by  the  curtesy,  would  have  made  him 
liable  in  an  action  of  waste.  He  had  a  right  to  cut  wood  for 
fuel  or  for  repairing  instruments  of  husbandry,  and  hedges, 
fences,  and  buildings  already  in  existence  {£),  but  not  for  the 
purpose  of  making  new  hedges  or  fences  or  erecting  new 
buildings  (a),  and  he  was  liable  for  trespass  de  bonis  asportatis 
or  for  conversion  if  he  cut  timber,  unless  by  the  act  or  deed 
creating  his  estate  it  was  provided  that  he  should  have  it  without 
impeachment  of  waste  (&).  But,  for  the  benefit  of  reversioners, 
it  was  provided  by  the  statutes  of  Marlebridge  (e),  and  of 
Gloucester  {d),  that  every  man  from  thenceforth  should  have  a 
writ  of  waste  in  the  chancery  against  him  that  holds  for  term 
of  life  or  years,  or  a  woman  in  dower ;  and  for  waste  made  in 
the  time  of  wardship  it  should  be  done  as  was  contained  in  the 
great  charter,  &c.  The  old  writ  of  waste  fell  into  disuse  after 
the  passing  of  the  statute  of  Westminster  the  Second  (e),  and 
an  action  on  the  case  in  the  nature  of  waste  became  the  regular 

Cm")  Ford  v.  Tynte,  2  Johns.  &  H.  150 ;  (6)  Levds  Bowles's  case,  11  Co.  Eep. 

31  L.  J.  Oh.  177.  79  6. ;  Co.  Lit.  53  a;  2 Bl.  Com.  122. 

(x)  jeffersm  v.   Durham   (Bisluyp),  1  (c)  52  Hen.  3,  o.  23. 

B.  &  P.  105 ;  Greene  v.  Gole,  2  Wms.  (d)  6  Edw.  1 ,  c.  5,  repealed.    See  42 

Saund.  252.  &  43  Vict.  c.  59. 

(j;)  2  Bl.  Com.  pp.  281-283.  (e)  13  Ed.  1,   o.   14.    It  was  finally 

(z)  2  Bl.  Com.  35,  122 ;  Doe  d.  Foley  v.  abolished  by  the  Eeal  Property  Limita- 

Wilson,  11  East,  56.  tion  Act,  1833   (3  &  4  Wm.  4,  o.  27), 

(a)  1  Inst.  53  6.  s.  36. 
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remedy  (/).  Since  the  passing  of  these  statutes,  therefore,  all 
tenants  for  life  or  term  of  years  have  been  liable  in  damages  for 
waste  unless  their  leases  have  been  made  to  them  without 
impeachment  of  waste.  All  tenants,  whatever  their  term  or 
interest,  are  liable  for  commissive  waste ;  but  a  mere  tenant  at 
will  is  not  responsible  for  permissive  waste  {g). 

Commissive,  or,  as  it  is  more  frequently  termed,  actual  or 
wilful  waste,  consists,  amongst  other  things,  in  the  doing  by  a 
tenant  of  some  wilful  injury  to  the  premises  demised  to  him, 
guoh  as  pulling  down  houses  and  buildings,  prostrating  walls, 
removing  landlord's  fixtures,  breaking  windows',  or  tiles  and 
slates,  and  uncovering  the  roofs  of  houses,  digging  or  ploughing 
up,  or  destroying  the  surface  of  ancient  pasture  land,  and  sowing 
the  land  with  pernicious  crops  (h),  digging  and  carrying  away 
brick-earth  {i),  or  stones  (/c),  opening  mines  or  quarries  {I), 
abusing  a  limited  right  to  dig  for  and  carry  away  stone  (m), 
cutting  turf  (to),  timber  (o),  or  underwood  of  insufficient  growth  {p), 
or  pulling  down  fences  and  buildings,  and  carrying  away  the 
materials  (g),  and,  generally,  altering  the  nature  of  the  thing 
demised  (r). 

Tenant  for  life  not  made  unimpeachable  for  waste  by  the 
person  creating  the  tenancy  (s)  is  responsible  for  permissive  as  well 
as  commissive  waste,  so  that,  if  he  fails  to  keep  up  and  maintain 
buildings,  walls,  and  fences,  he  will  be  liable  to  an  action  for 
dilapidations.  If  the  roofs  of  houses  are  uncovered  by  the  wind, 
he  must,  in  convenient  time,  repair  them ;  but,  if  buildings  are 
blown  down  by  a  violent  tempest,  or  destroyed  by  lightning,  he  is 
not  bound  to  rebuild ;  and,  if  a  house  was  ruinous  when  he  came 
into  possession  of  it,  it  is  then  no  waste  to  suffer  it  to  fall  down, 
as  he  is  not  bound  to  maintain  a  mere  ruin  (t).  He  is  entitled  to 
all  such  trees  felled  by  the  wind  as  he  would  have  been  entitled 
himself  to  fell,  and  also  to  all  proper  thinnings  of  plantations,  &c.. 


(/)  Greene  v.    Cole,  2  Wms.  Sauncl.  of  the  raining  rent  is  to  bo  set  aside  as 

252;   Jefferson  v.  Durham  (^Bishop),  1  capital  under  a  mining  lease. 
B.  &  P.  105.  (m)  Thomas  v.  Oaltley,  18  Ves.  184. 

(g)  Harnett  v.  Maitland,  16  M.  &  W.  (»)  Coppitiger  v.  Oubbins,  9   Ir.   Eq. 

257 ;  16  L.  J.  Ex.  134 ;  Bedfern  v.  Smith,  Eep.  310. 

1  Bing.  382  ;  2  L.-  J.  (O.  S.)  C.  P.  30.  (o)  Perrot  v.  Perrot,  3  Atk.  94  ;  Paclc- 

Tenants  for  life  under  tlie  Settled  Land  inglon's   case,   3  Atk.    215;    Morris  v. 

Act,  1882,  are  protected  as  regards  waste  Morris,  15  Sim.  505  ;  16  L.  J.  Ch.  201. 
in  making  improvements,  s.  29.  (p)  Brydges  v.    Stephens,    6    Madd. 

(ft)  Worsleyr.Stuarf,i:Bio.'P. 0.377 ;  279. 
JJrury  v.  Molins,  6  Ves.  328 ;  Pratt  v.  (q)  London  (Mayor  of)  v.  Hedger,  18 

Brett,  2  Madd.  62.  Ves.  355. 

(0  London  {Bishop  of)  v.  Web,  1  P.  (r)  West  Sam   Clmrity  Board  v.  E. 

Wms.  527;  Viner  v.   Vaughan,2  Beav.  London    Waterworks   Co.,  [1900]   1  Oh. 

466.  624;  69  L.  J.  Ch.  257. 
(Jc)  Cowper  v.  Balcer,  17  Ves.  128.  («)  6  Ed.  1,  c.  5. 

(0  Gibsonv.  Smith,  2  Atk.  182.  Under         (t)  2  KoU.  Abr.  Waste,  C;  Co.  Litt. 

the  Settled  Land  Act,  1882,  s.  11,  pnrt  53;  Bac.  Abr.  Waste  (c)  5,  p.  387. 
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as  well  as  to  all  coppices  and  osier  beds  cut  in  the  nature  of  crops ; 
but  it  seems  to  be  doubted  whether  he  has  a  right  to  cut  poles  (m). 
He  may  properly  work  an  open  mine,  i.e.,  a  mine  which  has  been 
worked  within  a  few  years  of  his  coming  into  possession ;  but  he 
cannot  open  a  new  mine  and  search  for  and  carry  away  minerals  (v). 
The  estate  of  a  tenant  for  life  of  leaseholds  is  not  liable  to  the 
remainderman  for  permissive  waste,  although  there  may  have 
been  a  breach  of  covenant  to  repair  during  the  continuance  of  the 
life  tenancy  (x). 

Tenant  and  reversioner — Rights  against  each  other — Waste  in 
trees. — Tenant  for  life  not  made  unimpeachable  for  waste  may 
not  cut  timber.  The  question  of  what  is  timber  depends,  first, 
on  general  law;  and,  secondly,  on  the  custom  of  the  locality.  By 
the  general  law,  timber  trees  are  those  which  serve  for  the  building 
or  reparation  of  houses,  such  as  oak,  ash,  and  elm  (y),  provided 
they  are  of  the  age  of  twenty  years  and  upwards,  and  provided 
they  are  not  so  old  as  not  to  have  a  reasonable  quantity  of  useable 
wood  in  them,  sufficient,  it  has  been  said,  to  make  a  good  post. 
But  the  kind  of  tree  which  may  be  called  timber  may  be  varied 
by  local  custom.  In  some  localities  beech  trees  are  considered 
timber  (z),  in  others  birches  (a),  in  others  hornbeam,  and  even 
white-thorn  and  black-thorn,  and  many  other  trees.  Again,  in 
certain  localities,  arising  probably  from  the  nature  of  the  soil, 
trees  of  twenty  years  old  are  not  necessarily  timber;  and,  in 
other  places,  the  test  of  when  a  tree  becomes  timber,  is  not  its  age 
but  its  girth.  In  the  case  of  estates  which  are  cultivated  merely 
for  the  produce  of  saleable  timber,  which  is  cut  periodically,  it  is 
not  waste  to  cut  the  timber  in  accordance  with  the  usual  course, 
because  in  such  a  case  the  timber  so  cut  down  is  looked  upon  as 
the  annual  profits  of  the  estate.  The  tenant  for  life  cannot  cut 
trees  planted  for  ornament  or  shelter  (b),  or  destroy  "germins," 
or  stools  of  underwood  (e),  nor  can  he  destroy  trees  planted  for 
the  protection  of  banks.  But,  with  these  and  some  similar  ex- 
ceptions, he  may  cut  all  trees  which  are  not  timber  (d),  except 
such  trees  as,  being  under  twenty  years  of  age,  would  become 

(u)  Bateman  v.  Hotchldn,  32  L.  J.  customary  cultivation  of  a  timber  estate. 

Ch.  6.  (a)  Aubrey  v.  Fisher,  10   East,  446. 

(v)  Bagot  v.  Bngot,  32  Beav.  509 ;  33  Larch  trees  appear  not  to  be  timber  :  per 

L.J.  Oh.  116.     This  applies  to  quarries  Bagga\]a,y,L.J.,m  Harrison  x.Barrison, 

as  well  as  mines.  Blias  v.  Griffith,  8  Ch.  28  Ch.  D.  220  at  p.  227 ;  54  L.  J.  Ch. 

D.  521 ;  48  L.  J.  Ch.  203.  617. 

(a;)  Parrrj,  In  re  (1900),  1  Ch.  160;  69  (6)  Weld-Blundell  v.  Wolseley  (1903), 

L.  J.  Oh.  190,  foUowing  Carlwright,  In  2  Ch.  664;  73  L.  J.  Oh.  45. 

re,  41  Ch.  D.  532;  58  L.  J.  Ch.  590.  (c)  2  Roll.  Abr.   815,   817;   Gage  v. 

(2/)  1  Cruise's  Dig.  116;  2  Bl.  Com.  Smith,    Godb.    209,    pi.  298;    1   Inst. 

Oh.  18,  s.  6,  pp.  281-283.  53  a. 

(2)  Dashwood  v.  Magniac  (1891),  3  Ch.  {d)  Phillipps  v.  Smith,  14  M.  &  W,  589  ; 

806:  60  L.  J.  Ch.  809.    See  this  case  15  L.  J.  Ex.  201. 
as  to  admissibility  of  evidence  of  the 
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timber  if  they  were  allowed  to  grow  to  the  requisite  age  (e) ;  these 
last,  however,  may  be  cut  down,  provided  it  is  done  for  the  purpose 
of  allowing  the  proper  development  of  other  timber  in  the  same 
wood  {/). 

The  property  in  timber  lawfully  cut  down  by  the  tenant  for 
life,  or  blown  down  by  a  storm,  if  it  is  timber  properly  so  called, 
belongs  to  the  first  tenant  for  life  without  impeachment  of  waste  ; 
or,  if  there  is  no  such  interest,  to  the  owner  of  the  first  vested 
estate  of  inheritance  {g).  If  the  timber  is  wrongfully  cut,  the 
property  is  in  the  owner  of  the  first  vested  estate  of  inheritance  (h), 
unless  he  has  colluded  with  the  tenant  for  life  to  cut  it  down, 
in  which  case  the  court  will  interfere,  and  not  allow  him  to  get 
the  benefit  of  his  own  wrong  {i).  If  the  timber  so  cut  or  blown 
down  is  not  timber  properly  so  called,  it  belongs  to  the  tenant 
for  life,  unless  he  has  himself  cut  it  down  wrongfully,  in  which 
case  also  the  court  would  probably  interfere,  and  not  permit  him 
to  take  the  benefit  of  his  own  wrong  (/).  If  timber  is  decaying 
from  age,  or  if  for  any  special  reason,  as  from  its  injuring  other 
timber,  it  is  proper  that  it  should  be  cut  down,  but  the  tenant  for 
life  has  no  power  to  cut  it  down,  an  order  of  the  court  may  be 
obtained  in  a  suit  properly  constituted,  to  have  it  cut  down, 
unless  it  is  for  the  defence  and  shelter  or  ornament  of  a  mansion- 
house  (k),  and  in  that  case  the  court  will  dispose  of  the  proceeds 
on  equitable  principles,  and  make  them  follow  the  interests  in  the 
estate,  that  is  to  say,  the  proceeds  are  invested,  and  the  income 
given  to  the  successive  owners  of  the  estate,  until  it  comes  into 
the  possession  of  the  owner  of  the  first  absolute  estate  of  inherit- 
ance Q)  or  tenant  for  life  without  impeachment  of  waste  (m), 
who  thereupon  becomes  entitled  to  the  fund.  But  it  is  not  suffi- 
cient, it  seems,  that  the  timber  is  merely  ripe ;  it  must  be  for  the 
benefit  of  the  remainderman  that  it  should  be  cut,  as  where  it  is 
decaying,  or  injuring  the  growth  of  other  trees,  otherwise  no  order 
will  be  made  (n).  Where  timber  fit  to  be  cut  is  felled  by  the 
tenant  for  life  for  the  benefit  of  the  estate,  the  person  next  in 
remainder  may  elect  to  treat  the  timber  as  lawfully  cut,  and 
require  the  value  of  it  to  be  invested  in  land,  and  held  as  part  of 

(e)  2  Roll.  Abr.  815,  817.  (h)  Burgee  v.    Lamb,   16   Ves.    174; 

(/)  Bonyicood  v.  Honywood,  L.  E.  18  Sewidlc  v,   WhUfield,  3  P.  Wms.  267 ; 

Eq.  306 ;  43  L.  J.  Ch.  652.  Field  v.  Brown,  27  Beav.  90. 

(g)  Lewis  Bowles's  case,  11   Co.  Eep.  (I)  Honywood  v.  Honywood,  L.  R.  18 

79  6,  at  p.  83  a ;  Gent  v.  Harrison,  Jolins.  Eq.  306 ;  43  L.  J.  Ch.  652.   See  Harrison 

517 ;  29  L.  J.  Ch.  68.  v.   Harrison,  28  Ch.  D.  220 ;  54  L.  J. 

(A)  BewicJc  v.    Whitfield,  3  P.  Wma.  Ch.  617. 

267  ;   Whitfield  v.  Hewit,  2  ih.  240.    See  (m)  Lowndes  v.  Norton,  6  Ch.  D.  139 ; 

post,  p.  365.  46  L.  J.  Ch.  613. 

(i)  Powlett  V.  Bolion  (Duelms  of),  3  (»)  Seagram  v.  Knight,  L.  K.  2  Ch. 

Ves.  377;  TulUt  v.  Tullit,  Ambl.  370  ;  628;  86  L.  J.  Ch.  918. 
Dare  v.  Hopkins,  2  Cox,  110. 
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the  estate,  the  tenant  for  life  taking  the  interest  of  the  fund,  and 
the  first  owner  of  the  inheritance,  or  tenant  for  life  without  im- 
peachment for  waste,  taking  the  capital  (o).  It  is  now  provided 
by  the  Settled  Land  Act,  1882  (p),  that  where  a  tenant  for  life  is 
impeachable  for  waste  in  respect  of  timber,  and  there  is  on  the 
settled  land  timber  ripe  and  fit  for  cutting,  the  tenant  for  life,  on 
obtaining  the  consent  of  the  trustees  of  the  settlement,  or  an 
order  of  the  court,  may  cut  and  sell  that  timber,  or  any  part 
thereof.  Three  fourth  parts  of  the  net  proceeds  of  the  sale  are  to 
be  set  aside  as  capital  money,  and  the  remaining  fourth  part  is 
made  rents  and  profits.  If  the  tenant  for  life  cuts  the  timber 
wrongfully,  the  Statute  of  Limitations  will  run  against  the 
remainderman  from  the  time  when  the  timber  was  cut,  and  not 
from  the  death  of  the  tenant  for  life  (r). 

Tenant  and  reversioner^Rights  against  each  other — Equitable 
waste. — Where  tenant  for  life  held  without  impeachment  for  waste, 
he  might,  nevertheless,  have  been  restrained  from  committing  what 
is  termed  equitable  waste,  which  consists  in  doing  acts  of  destruc- 
tive injury  to  the  property,  to  the  detriment  of  the  persons  entitled 
in  remainder ;  and,  by  the  Judicature  Act,  1873  (s),  an  estate  for 
life  without  impeachment  of  waste  will  not  confer  upon  the  tenant 
for  life  any  legal  right  to  commit  waste  of  the  description  known 
as  equitable  waste,  unless  an  intention  to  confer  such  right  ex- 
pressly appears  by  the  instrument  creating  the  estate.  The  term 
"  without  impeachment  of  waste,"  contained  in  a  deed  or  will 
creating  a  life  estate  in  land,  does  not  enable  the  life  tenant  to 
deal  with  the  property  as  if  he  were  the  absolute  owner  thereof 
in  fee  simple.  He  may  cut  down  timber  and  growing  trees  fit  for 
timber  {t),  and  convert  them  to  his  own  use  {u),  and  open  new 
mines,  and  work  them  for  his  own  benefit ;  but  he  cannot  dig  and 
carry  off  brick-earth,  and  destroy  a  field,  to  the  prejudice  of  the 
inheritance  («) ;  and  he  will  be  restrained  from  committing  wanton 
and  malicious  waste,  such  as  damaging  and  destroying  buildings, 
pulling  down  ancient  boundary  walls  and  fences  (y),  and  cutting 
down  thriving  wood  unfit  for  timber,  the  felling  of  which 
would  be  destructive  to  the  property  {z)  ;  also  froni  cutting  down 

(o)  Phillips  V.  Barlow.  14  Sim.  263;  (t)  Smythe  v.  Smythe,  2  Swanst.  251; 

14  L.  J.  Ch.  35 ;  Gent  v.  Harriton,  Johns.  Gordon  v.  Woodford,  29  L.  J.  Ch.  222. 
517  ;  29  L.  J.  Ch.  68 ;  Bagot  v.  Baqot,  (u)  Pyne  v.  Dor,  1  T.  R.  55. 

32  Beav.  509 ;  33  L.  J.  Ch.  116 ;  Lowndes         (x)  London  {Bishop  of)  v.  Web,  1  P. 

V.  Norton,  6  Ch.  D.  139 ;  46  L.  J.  Ch.  Wms.  527. 
613.  (y)  Aston  v.  Aston,  1  Ves.  sen.  264; 

(p)  45  &  46  Vict.  c.  38,  s.  35.  Vane  v.  Lord   Barnard,  2  Vern.  738 ; 

(r)  Seaqram  v.  Knight,  L.  R.  3  Eq.  Co.  Litt.  220  a.    Duhe  of  Leeds  v.  Lord 

398 ;  L.  R.  2  Ch.  628 ;  36  L.  J.  Ch.  91 8 ;  Amherst,  14  Sim.  357  ;  15  L.  J.  Ch.  351, 
Eiqqinlotliam  v.  Hawhins,  L.  R.  7  Ch.  (z)  Chamberlayne  v.  Bummer,  1  Bro. 

676 ;  41  L.  J.  Ch.  828.  Ch.  C.  166 ;  3  ih.  549. 

(«)  36  &  37  Vict.  0.  66,  s.  25  (3). 
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trees  which  were  either  planted  or  left  standing  for  the  shelter 
or  ornament  of  a  mansion-house  {a).  He  may,  however,  cut  such 
ornamental  timber  as  the  court  would  direct  to  be  cut  for  the  pre- 
servation of  the  rest,  and  will  be  entitled  to  the  proceeds  of  it  (h). 
And  he  is  not  responsible,  although  he  allows  a  mansion-house 
and  buildings  to  go  to  ruin  for  want  of  timely  repairs  to  the  roof 
and  windows  (e) ;  nor  if  he  pulls  down  a  ruinous  structure,  and 
uses  up  the  materials  in  rebuilding  it  (d). 

A  tenant  in  fee  simple  subject  to  an  executory  devise  over  will 
also  be  restrained  from  committing  that  sort  of  destructive  injuiy 
to  property  which  is  called  equitable  or  malicious  waste  ;  but  he 
is  entitled  to  commit  ordinary  waste,  such  as  cutting  timber,  not 
being  ornamental  timber,  unless  he  is  restrained  by  the  will 
creating  his  estate  from  cutting  down  timber  of  any  kind  (e). 

A  lessee  for  a  term  of  years  without  impeachment  of  waste 
may  be  restrained  at  the  instance  of  the  reversioner  from  digging 
and  carrying  away  brick-earth,  as  it  destroys  the  field  and  causes 
lasting  injury  to  the  inheritance  (/ ). 

Tenant  and  reversioner — Mights  against  each  other — Waste  hy 
trustees. — The  words  "  without  impeachment  of  waste,"  as  applied 
to  trustees  of  a  term  for  special  purposes,  have  a  very  different 
sense  from  the  same  words  annexed  to  a  tenancy  for  life.  The 
court  will  not  permit  trustees  so  holding  to  execute  their  trust 
by  cutting  down  timber  (g).  The  court  will  also  grant  an  injunc- 
tion to  prevent  trustees  from  cutting  down  ornamental  timber ; 
and,  if  trees  are  felled  by  their  orders,  without  the  consent  of  the 
persons  interested  in  the  property,  the  trustees  are  bound  to  show 
that  the  cutting  of  them  was  absolutely  necessary  (/i).  When 
the  legal  estate  in  land  is  vested  in  trustees,  and  the  equitable 
tenant  for  life  is  in  possession  of  the  land,  it  is  the  duty  of  the 
trustees  to  exercise  their  legal  powers  for  the  prevention  of  waste(*) ; 
but  the  court  never  holds  trustees  responsible  for  suffering  per- 
missive waste  for  want  of  repairs.  "I  can  foresee,"  observes 
Wood,  V.-O.,  "  no  end  to  the  demands  which  would  be  made  upon 
trustees  by  remaindermen  coming  into  possession  of  the  trust 
property  who  might  think  it  not  sufficiently  repaired,  if  they 

(ci)  Micldethwait  v.  MicUethwait,  26  (d)  Morris  v.  Morris,  3  De  Gex  &  J. 

L.  J.  Ch.  721 ;    Wellesley  v.  Wellesley,  323 ;  28  L.  J.  Ch.  329. 

6  Sim.  497 ;  Surges  v.  Lanib,  16  Ves.  (e)  Blalce  v.  Peters,  31  L.  J.  Ch.  88i 

174.    See  BtM  v.  Teherton,  L.  R.  10  at  p.  889 ;  Turner  v.  Wright,  2  De  G-., 

Eq.  465 ;  40  L.  J.  Ch.  38.  F.  &  J.  234 ;  29  L.  J.  Oh.  470,  598. 

(6)  Baher  v.  Sebright,  13  Ch.  D.  179;  (/)  London  {Bishop  of)  T.  Fe6,  1  P. 

49  L.  J.  Oh.  65.  Wms.  527. 

(c)  Powyi  V.  Blagrave,  4  De  Q.,  M.  &  (g)  Downshire  (Marquis)    v.   Sandys 

G.  448 ;  24  L.  J.  Oh.  142 ;  Lansdowne  {Lady),  6  Vea.  115. 

V.  Lansdowne,  1  Jac.  &  Walk.  522,  over-  Qi)  Oamphell  v.  Allgood,  17  Beav.  623. 

ruling  Farterlche   v.   Powlett,  2    Atk.  (J)  Pugh  v.  Vaughan,  12  Beav.  517, 
383, 
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might  say  to  the  trustees,  '  It  was  your  duty  to  look  after  the 
tenant  for  life  ;  you  had  the  legal  estate,  and  it  was  your  business 
to  see  that  he  was  performing  all  these  trusts;  and,  as  you  have 
not  done  so,  we  shall  fix  you  with  the  liability  '  "  (Jc). 

Tenant  and  reversioner — Bights  against  each  other — Remedies 
for  waste. — The  ancient  writ  of  waste  could  only  be  brought  by 
him  wlio  had  the  next  estate  of  inheritance.  But  since  the 
statute  of  Westminster  the  Second  (I)  the  action  may  be  brought 
by  the  person  entitled  to  the  next  vested  estate  in  remainder, 
whether  for  life,  or  pur  autre  vie,  or  for  years  (m)  ;  and,  if  the 
tenant  for  life  commits  waste,  and  the  first  remainderman  dies, 
the  person  next  entitled  may  sue  for  the  damage  (n),  if  he  had  a 
vested  interest  in  remainder  at  the  time  the  waste  was  done  (o). 
Where  the  husband  and  wife  were  seised  of  a  messuage  for  their 
joint  lives  and  the  life  of  the  survivor,  and  all  the  estate  and 
interest  of  the  husband  became  vested  in  the  defendant,  who  per- 
mitted waste  during  the  lifetime  of  the  husband,  it  was  held  that 
the  wife,  who  survived  her  husband,  could  not  maintain  an  action 
against  the  defendant  in  respect  of  such  waste  (p).  When  the 
person  next  in  remainder  has  only  a  life  interest,  his  right  to 
recover  damages  is  confined  to  the  injury  done  to  his  limited 
interest  (q).  In  an  action  by  a  reversioner  against  the  tenant,  the 
true  measure  of  damages  is  the  diminution  in  the  value  of  the 
reversion,  and  not  the  sum  which  it  will  cost  to  restore  the  pro- 
perty, unless  there  are  circumstances  which  call  for  vindictive 
damages  (r). 

Tenant  and  reversioner — Bights  against  each  other — Prevention 
of  commissive  or  wilful  waste  by  injunction. — The  courts  will  inter- 
fere by  injunction  to  restrain  tenants  for  life,  and  persons  having 
a  limited  interest  in  land,  from  committing  waste  thereon  to  the 
injury  of  the  reversioner  (s).  Where  there  is  a  tenancy  for  life 
subject  to  waste,  a  remainder  for  life  dispunishable  for  waste,  and 
a  remainder  in  fee,  the  court  will  not  suffer  an  agreement  between 
the  two  tenants  for  life  to  commit  waste  to  take  effect  against  the 
remainderman,  before  the  time  comes  when  the  second  tenant  for 
life's  po.ver  commences  (t).     So,  where  there  is  a  tenancy  for  life, 

(Ji)  Powys  V.  Blagrave,  Kay,  495  at  p.  (r)  Whitham  v.  Kershaw,  16  Q.  B.  D. 

506.  613. 

Q)  13  Ed.  1,  c.  14.  (s)  Bac.  Abr.  "Waste,  N.    See  Lath- 

(m)  Greene  v.   Cole,  2  Wms.   Saund.  ropp  v.  Manh,  5  Vea.  259.    By  Order 

252.  XVI.  r.  37,  in  actions  for  the  prevention 

(n)  Bray  v.    Tracy,   Oro.   Jac.    688;  of  waste  one  person  may  sue  on  belialf 

Paget's  case,  5  Co.  76  6.  of  himself  and  all  persons  having  the 

(o)  Bacon  v.  Smith,  1  Q.  B.  345,  348 ;  same  interest. 

10  L.  J.  Q.  B.  119.  (0  Bobinson  v.  Litton,  3   Atk.  210. 

(p)  Bacon  v.  Smith,  supra.  See  Birch-  Wolfe  v.  Bireh,  L.  R.  9  Eq. 

Iq)  This  would  seem  to  follow  from  683;  39  L.  J.  Oh.  345. 
Evelyn  v.  Baddish,  Holt,  N.  P.  0.  543. 
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with  remainder  for  life,  and  remainder  in  fee,  the  court,  on  the 
application  of  the  remainderman  in  fee  to  stay  waste  in  the  first 
tenant  for  life,  will,  notwithstanding  the  intermediate  estate  for 
life,  upon  a  certificate  of  the  waste,  grant  an  injunction.  The 
court  will  also  restrain,  by  injunction,  a  lessee  for  lives  renewable 
for  ever  from  co  emitting  waste  on  the  demised  premises  (w). 
And  even  a  tenant  in  fee  simple,  subject  to  an  executory  devise 
over,  will  be  restrained  from  committing  equitable  or  malicious 
waste  (x). 

An  injunction  to  restrain  waste  will  be  granted  to  protect  the 
interest  of  a  child  in  ventre  sa  mere,  or  of  a  contingent  remainder- 
man or  executory  devisee  (y). 

The  court  does  not  now  treat  questions  of  destructive  damage 
to  property  exactly  as  it  did  forty  or  fifty  years  back ;  its  pro- 
tection in  such  respect  being  more  largely  afforded  than  it  then 
generally  was  {z).  "  The  arm  of  [the]  court,"  it  has  been  said, 
"  is  long  enough  to  reach  clear  cases  of  destructive  waste,  even 
where  the  party  committing  such  waste  is  in  possession,  and  the 
party  seeking  to  restrain  the  acts  of  waste  is  out  of  possession,  and 
his  title  is  denied  by  the  defendant "  (a).  Where,  therefore,  an 
action  to  recover  possession  has  been  brought,  the  court  will,  at  the 
instance  of  the  plaintiff  in  the  action,  restrain  the  person  in  pos- 
session of  the  property  from  recklessly  cutting  down  vast  quantities 
of  timber,  or  committing  acts  of  waste  inconsistent  with  any 
reasonable  exercise  of  acts  of  ownership  (6) ;  and,  where  waste  is 
committed  by  a  stranger  in  collusion  with  the  tenant,  the  court 
will,  at  the  instance  of  the  landlord,  grant  an  injunction  against 
the  stranger,  as  well  as  against  the  tenant  (c).  But  "  the  court 
never  interposes  in  case  of  permissive  waste,  either  to  prohibit  or 
to  give  satisfaction,  as  it  does  in  the  case  of  wilful  waste "  (d). 
As  between  lessor  and  lessee,  the  test  whether  an  act  of  waste 
has  been  committed  by  the  lessee  on  the  demised  premises  is 
whether  the  act  complained  of  by  the  lessor  is  one  which  alters 
the  nature  of  the  thing  demised  (e). 

An  injunction  will  be  granted  against  waste,  when  it  is  done 
only  in  a  slight  degree,  or  when  threatened  (/).     The  conversion 

(u)  Furcell  v.  Nash,  1  Jones,  625.  (b)  Neale  v.  Cropps,  4  K.  &  J.  472. 

(a)  Blalce  V.  Peter$,  31  L.  J.  Cli.  884  (c)  Norway  v.  Bowe,  cited  1  Myl.  & 

at  p.  889  ;  Turner  v.  Wright,  Johns.  740  ;  Cr.  522. 

2  De  G.  F.  &  J.  234  ;  29  "L.  J.  Oh.  470,  (,d)  Powys  v.  Blagrave,  4  De  Gex,  M. 

598.  &  G.  448 ;  24  L.  J.  Oh.  142. 

(5()  Bdbinion  v.  Litton,  3  Atk.  211.  (e)  West  Ham  Central  Charity  Board 

(x)  Eaiqh  v.  Jaqqar,  2  Coll.  Oh.  0.  v.  East  London  Waterworks  Co.  (1900), 

231.  ICh.  624;  69L.  J.  Ch.  257. 

(a)  Wood,    V.-0.    Talbot    (Earl)    v.  (/)  Coffin  v.  Oo£fin,  Jacob,  70;   and 

Hope  Soott,  4   Kay  &  J.  96  at  p.  108 ;  under  s.  25  (8)  of  the  Judicature  Act, 

27  L.  J.  Ch.  273.    And  see  the  Judi-  1873  (36  &  37  Vict.  o.  66),  the  court  will 

cature  Act,  1873  (36  &  37  Vict.  c.  66),  interfere  to  prevent  threatened  waste ; 

s.  25  (8).  ante,  p.  349. 
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of  arable  land  into  a  market  garden,  such  mode  of  cultivation  not 
being  prohibited  by  the  express  terms  of  the  lease,  whether  or  not 
amounting  technically  to  waste,  is  merely  "  meliorating  "  waste, 
in  respect  of  which  an  injunction  will  not  be  granted  (g). 

Bent-charge — Waste  hy  owner  of  land — Bight  to  restrain. — 
The  owner  of  a  rent-charge  is  not  in  the  position  of  a  mortgagee, 
and  cannot  obtain  an  injunction  to  restrain  waste  by  the  owner  of 
the  land  out  of  which  the  rent-charge  issues  (Ji). 

Tenant  and  reversioner — Bights  against  each  other — Waste — 
Effect  of  laches  or  delay  in  seeking  remedy. — Where  an  expectant 
tenant  for  life  in  remainder  sees  a  tenant  for  life  in  possession 
improperly  cut  timber,  and  not  only  takes  no  step  to  prevent  it 
during  his  life,  but  allows  a  long  period  of  time  to  elapse  after 
his  death  without  seeking  redress,  the  court  will  not,  after  this 
long  lapse  of  time,  charge  the  estate  of  the  prior  tenant  for  life 
with  the  burden  of  making  good  the  value  of  the  timber  so  cut' 
by  him ;  for  the  courts  are  averse  to  the  assertion  of  stale 
demands  (i). 

Tenant  and  reversioner — Bights  against  each  other — Ecclesiastical 
dilapidations. — By  the  common  law,  the  incumbent  of  a  living  is 
bound,  not  only  to  repair  the  buildings  belonging  to  his  bene- 
fice (h),  but  also  to  rebuild  them  when  necessary ;  for  the  revenues 
of  the  benefice  are  given  as  a  provision,  not  merely  for  the  clergy- 
man himself  personally,  but  for  keeping  up  a  suitable  residence 
for  the  incumbent,  and  also  for  the  maintenance  of  the  chancel ; 
and  if,  by  natural  decay,  which,  notwithstanding  continual  repair, 
must  at  last  happen,  the  buildings  perish,  these  revenues  form 
the  only  fund  for  obtaining  the  means  of  replacing  them.  But 
the  liability  of  the  incumbent  to  rebuild  extends  only  to  that 
which  is  useful ;  he  is  not  bound  to  replace  anything  in  the 
nature  of  ornament,  such  as  whitewashing,  papering,  and  painting, 
except  where  painting  is  necessary  to  preserve  exposed  timbers 
from  decay.  His  liability,  therefore,  in  respect  of  the  preserva- 
tion of  buildings,  extends  further  than  that  of  a  tenant  for  a  term 
of  years,  who  is  not  bound  to  rebuild  where  he  does  not  hold 
under  a  covenant  to  repair  (?).  His  power  and  dominion  over  the 
property,  also,  extend  further  than  that  of  a  tenant  for  a  term 
of  years;  for  an  action  for  dilapidations  cannot  be  maintained 
against  him  for  pulling  down  old  buildings,  and  erecting  new 

(3)  Meux  y.  Gohley  (1892),  2  Ch.  253 ;  cal  Commissionera  to  proceed  against  a 

61  L.  J.  Ch.  449.  lay  rector  for  neglect    to    repair    the 

(A)  Sandeman  v.  Busldon,  61   L.  J,  chancel. 
Ch.  136.  (0  Baddiffe  v.  D'Oyly,  2  T.  B.  630  ; 

(i)  EaroouH  v.  White,  28  Beav.  303;  Wise  v.  Metcalfe,  10  B.  &  C.  299;    8 

30  L.  J.  Oh.  681.  L.  J.  (O.  S.)  K.  B.  126;  1  Wm.  Saund. 

(70  See  Neville  v.  Eirhj  (1898),  P.  60,  216  6,  note  (a), 
as  to  the  jurisdiction  of  tlie  Ecolesiasti- 
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structures,  provided  they  are  found  by  a  jury  to  be  more  conve- 
nient and  beneficial  to  the  living,  and  it  appears  that  the  evidence 
of  title  is  in  nowise  impaired,  and  that  no  increased  burden  is 
imposed  upon  the  property  (m). 

An  action  lies  at  the  suit  of  the  successor  against  the  preceding 
incumbent  or  his  representatives  for  dilapidations  of  the  house  (w), 
the  chancel,  or  other  buildings  or  fences  of  the  benefice  (o),  but 
not  for  any  other  kind  of  waste  {p),  nor  for  mismanagement  or 
miscultivation  of  the  glebe  (g).  But,  although  no  action  for 
dilapidations  in  respect  of  other  kinds  of  waste  will  lie,  yet  the 
incumbent  may  be  restrained  from  committing  them.  As  regards 
the  cultivation  and  management  of  the  glebe  land  of  the  living, 
that  which  would  be  waste  when  committed  by  a  tenant  for  life, 
or  a  lessee  for  a  term  of  years,  will  not  be  so  considered  in  the 
case  of  the  incumbent  of  a  living  ;  for,  if  you  apply  to  a  parson's 
glebe  the  same  law  that  prevails  between  lessor  and  lessee,  and 
tenant  for  life  and  reversioner,  the  course  of  husbandry  and  cultiva- 
tion must  remain  the  same  for  all  time.  What  is  once  arable  or 
pasture  must  always  continue  so ;  and  no  rector  or  vicar  could 
effect  agricultural  improvements  by  employing  any  part  of  his 
glebe  in  any  other  manner  than  that  in  which  he  found  it  em- 
ployed. The  court,  therefore,  will  not  restrain  an  incumbent 
from  ploughing  up  meadow  land,  when  it  is  shown  that  a  great 
improvement  will  be  thereby  effected,  and  that  the  permanent 
value  of  the  rectory,  in  a  pecuniary  point  of  view,  will  be  thereby 
increased  (r). 

A  rector  ]nay  cut  down  timber  for  the  repairs  of  the  parsonage- 
house  or  the  chancel,  but  not  for  any  common  purpose.  If  it  is 
the  custom  of  the  country,  he  may  cut  down  underwood  for  any 
purpose  ;  but,  if  he  grubs  it  up,  except  in  furtherance  of  a  mani- 
fest improvement,  it  is  waste.  He  may  cut  down  timber,  likewise, 
for  repairing  any  old  pews  that  belong  to  the  rectory  ;  and  he  is 
also  entitled  to  botes  for  repairing  barns  and  outhouses  belonging 
to  the  parsonage.  But  he  cannot  cut  down  timber  except  in  these 
instances  (s) ;  nor  can  he  legally  open  mines  under  glebe  land 
without  the  consent  of  the  Ecclesiastical  Commissioners,  even  with 
the  consent  of  the  patron  and  ordinary  (t)  ;  but  although  he  may 

(to)  Buntley  v.  Russell,  13  Q.  B.  572  ;  (»)  Strachy  v.  Frances,  2  Atk.  217  ; 

18  L.  J.  Q.  B.  239.  Marlborovgh  (Vulee)  Y.  St.  John,  5  De  G. 


(m)  This  was  an  action  of  tort  in  the  &  Sm.  174;  21  L.  J.  Oh.  381 ; 

nature  of  waste.   See  Mason  v.  Lambert,  v.  Fryer,  L.  B.  8  Eq.  417 ;  38  L.  J.  Ch 

12  Q.  B.  795,  799 ;  17  L.  J.  Q.  B.  366.  617. 

(o)  Badcliffe  v.  D'Oyly,  supra.  (0    Ecclesiastical    Commissioners    v. 

(p)  Ross  V.  Adcoelc,  L.  E.  3  0.  P.  655 ;  Wodeliouse  (1895),  1  Ch.  552 ;  64  L.  J. 

37  L  J  C  P.  290  Ch.    329,   commenting    on    Eolden    v. 

(o)  Bird  V.  Relph,  4  B.  &  Ad.  826;  2  WeeJces,  1  Jo.  &  H.  278 ;  30  L.  J.  Ch. 

L.  J.  K..  B.  99.  35;  and  see  also  observations  on  head- 

(»■)  si.  Alban's  (DuJce)  v.  Sldpwith,  8  note  in  Marlborough  (JDulce)  v.  St.  John, 

Beav.  354 ;  14  L.  J.  Ch.  247 .  5  De  G.  &  Sm.  174 ;  21  L.  J.  Ch.  381. 
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lawfully  work  aa  open  mine,  an  unauthorized  opening  and  work- 
ing by  a  former  rector  does  not  make  a  mine  an  open  one  so  as 
to  enable  him,  as  a  successor  of  the  rector,  to  work  it  without  the 
consent  of  the  Ecclesiastical  Commissioners  (u). 

The  law,  however,  of  ecclesiastical  dilapidations  has  been 
placed  on  an  entirely  new  footing,  so  far  as  buildings  are  con- 
cerned, by  the  Ecclesiastical  Dilapidations  Act,  1871  (x),  which 
provides  (sect.  53),  that  no  sum  shall  be  recoverable  for  dilapida- 
tions in  respect  of  any  benefice  becoming  vacant  after  the 
commencement  of  the  Act,  and  to  which  the  Act  shall  be 
applicable  (i.e.,  semble,  in  no  case  but  that  of  wilful  waste),  unless 
the  claim  for  such  sum  is  founded  on  an  order  made  under  the 
provisions  of  the  Act.  The  Act  accordingly  provides  for  the 
appointment  of  diocesan  surveyors  (sect.  8),  on  whose  recommenda- 
tion all  repairs  to  buildings,  which  the  incumbent  would  be  bound 
to  repair,  are  to  be  made  ;  and  on  the  completion  of  such  repairs, 
the  liability  of  the  incumbent  or  his  personal  representatives  to 
any  claim  for  dilapidations  will  cease  for  a  period  of  five  years 
from  the  date  of  the  certificate  by  the  surveyor  of  the  due  execu- 
tion of  the  prescribed  works,  except  in  cases  of  wilful  waste,  or 
damage  by  fire  against  which  the  incumbent  shall  not  have  in- 
sured (sects.  46,  47).  Similar  provisions  are  made  in  respect  of 
the  residences,  &c.,  of  archbishops,  bishops,  deans,  canons,  &c.,  on 
their  employment,  for  the  purpose  of  inspection  and  repair,  of  a 
surveyor  approved  by  the  Ecclesiastical  Commissioners  (sects. 
25-28).  The  duty  of  executing  the  prescribed  repairs,  however, 
still  rests  on  the  incumbent  (sect.  19),  who  may  borrow  from  the 
Governors  of  Queen  Anne's  Bounty  the  whole  or  any  part  of  the 
sum  required,  and  charge  the  same  upon  the  benefice  (sect.  17). 
The  incumbent  may,  if  he  prefers  it,  execute  all  necessary  repairs 
himself,  without  the  intervention  of  the  surveyor  (sect.  22).  But 
he  would  not,  it  seems,  in  such  a  case  be  entitled  to  the  exemption 
from  liability  mentioned  above ;  and  provision  is  made  by  sects. 
23  and  45,  for  the  execution  of  the  repairs,  if  the  Incumbent  refuses 
or  neglects  to  execute  them. 

It  will  be  seen  from  the  above  provisions  that  the  Act  con- 
templates, in  effect,  a  quinquennial  inspection  and  repair  of  all 
ecclesiastical  buildings  which  the  incumbent  would  be  bound  to 
repair.  But,  should  this  not  be  done,  it  further  provides  that,  on 
the  vacancy  of  any  benefice,  the  bishop  shall  direct  the  surveyor 
to  report  upon  the  dilapidations,  and,  after  hearing  the  objections 

(u)    Ecclesiasiieal    Commissioners   v.  41i  at  p.  421. 

Wodehoiise,  supra  ;  Huntley  v.  Mussell,  {x)  34  &  35  Vict.  c.  43.    See  also  35 

13  Q.  B.  572  at  p.  591 ;  IS  L.  J.  Q.  B.  &  36  Vict.  o.  96;   and  44  &  45  Vict. 

239 ;  Bartlett  v.  Phillips,  4  I)e  G.  &  J.  o.  25. 

A.  "  2b 
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to  such  report,  if  any,  shall  make  a  final  order  stating  the  repairs 
and  their  cost,  for  which  the  late  incumbent  or  his  personal 
representatives  are  liable,  which  sum  shall  be  a  debt  (y)  due 
from  the  late  incumbent  or  his  personal  representatives  to 
the  new  incumbent,  and  recoverable  as  such  (sects.  29-36). 
The  money  so  recovered  for  dilapidations  is  to  be  paid  over 
to  Queen  Anne's  Bounty  to  be  applied  for  repairs  by  the  new 
incumbent  (sect.  37).  Where  a  living  is  under  sequestration  at 
the  death  of  the  incumbent,  the  executor  or  administrator  of 
the  late  incumbent,  and  not  the  sequestrator,  is  liable  for  the 
dilapidations  (z.) 

The  patron  of  a  living  may  have  an  injunction  against  the 
incumbent  to  stay  waste ;  and  a  bishop  may  be  restrained  from 
felling  timber  for  sale  at  the  instance  of  the.  Attorney-General,  on 
behalf  of  the  Crown,  the  patron  of  bishoprics  {a).  The  patron  is 
the  proper  person  to  institute  a  suit  to  restrain  the  opening  and 
working  of  new  mines  (6) ;  but  under  the  Ecclesiastical  Leasing 
Acts,  1842  and  1858  (c),  the  Ecclesiastical  Commissioners  have  a 
clear  interest  in  mines  under  the  glebe,  and  are  therefore  entitled 
to  sue  in  order  to  prevent  waste  {d). 

Tenant  and  reversioner — Bights  against  each  other — Waste  by 
copyholders. — By  the  general  custom  of  copyholds,  if  a  copyholder 
commits  waste,  it  is  a  forfeiture  of  his  estate  (e) ;  and,  as  such 
penal  consequences  are  attached  to  this  description  of  tort,  the  law 
requires  clear  proof  of  some  invasion  on  the  part  of  the  tenant  of 
the  lord's  property,  or  some  act  or  neglect  which  tends  materially 
to  deteriorate  the  tenement,  or  to  destroy  the  evidence  of  its 
identity  (/).  The  pulling  down  of  an  old  ruinous  barn  by  a 
copyholder,  without  the  licence  of  the  lord,  is,  in  strictness  of  law, 
waste,  and  works  a  forfeiture  of  the  copyhold  estate ;  but,  if  no 
real  injury  has  thereby  been  done  to  the  inheritance,  the  penal 
consequences  of  waste  do  not  attach,  and  there  is  no  authority  for 
saying  that  any  act  can  be  waste,  so  as  to  work  a  forfeiture,  which 
is  not  injurious  to  the  inheritance,  either  by  diminishing  the  value 
of  the  estate,  or  by  increasing  the  burden  upon  it,  or  by  impairing 
the  evidence  of  title  (y). 

(y}  The  debt  is  payable  pari  passu       Viot.  c.  57. 
with  the  deceased   incumbent's  other  (d)   Ecclesiastical     Oommissioners    v. 

-       -  Wodehouie  (1895),  1  Ch.  552;  6i  L.  J. 

Oh.  329. 

(e)  Co.  Compleat  Copyholder,  s.  57; 
Co.  Litt.  53  6.  See,  however,  Salisbury 
(Marquis)  v.  Gladstone,  9  H,  L.  0.  692 ; 


debts.  See  MonJc,  In  re,  35  Ch.  D.  583 
56  L.  J.  Ch.  809. 

(js)  Jones  V.  Dangerfield,  1  Cli.  D.  138 
45  L.  J.  Ch.  161. 

(a)  Knight  v.  Mosely,  Amb.  176 
Wither  v.   Winchester  (Dean,  &c.,  of),  3       34  L.  J.  0.  P.  222  ;  Galbraith  v.  Poynton, 


Mer.  421 ;   Marlborough  (Duhe)  v.  St. 

John,  5  De  G.  &  S.  174 ;  21  L.  J.  Ch.  381 

(6)  Holden  v.  Weelces,  1  J.  &  H.  278 


[1905]  2  K.  B.  258 ;  74  L.  J.  K.  B.  649. 
(/)  Burton's  Keal  Property,  7th  ed., 
par  1335. 


30  L.  J.  Ch.  35.  (g)  Grubb  v.  Bmlington  (Earl),  5  B.  & 

(o)  5  &  6  Vict.  0.  108;  and  21  &  22       Ad,  517;  3  L.  J.  K.  B.  26. 
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Bights  of  property  in  special  cases — Ownership  of  minerals. — ■ 
Prima  facie  the  owner  of  the  surface  is  entitled  to  the  surface 
itself  and  all  below  it  ex  jure  naturm ;  and  those  who  claim  the 
property  in  the  minerals  below,  or  any  interest  in  them,  must  do 
so  by  some  grant  or  conveyance  by  him,  or  his  predecessors  in  title, 
or,  it  may  be,  from  the  Crown.  The  rights  of  the  grantee  to  the 
minerals,  by  whomsoever  granted,  must  depend  on  the  terms  of 
the  deed  by  which  they  are  conveyed,  or  by  which  they  are 
reserved  when  the  surface  is  conveyed.  Prima  facie  it  must  be 
presumed  that  the  minerals  are  to  be  enjoyed,  and,  therefore,  that 
a  power  to  get  them  must  be  also  granted  or  reserved  as  a  neces- 
sary incident,  on  the  principle  that,  Quando  aliquid  conceditur, 
conceditur  et  id  sine  quo  res  ipsa  esse  nan  potest  (h).  A  reservation 
of  "  minerals  "  includes  every  substance  which  can  be  got  from 
underneath  the  surface  of  the  earth  for  the  purpose  of  profit, 
unless  there  is  something  in  the  context  or  in  the  nature  of  the 
transaction  to  give  it  a  more  limited  meaning  {i).  Where  the 
owner  of  a  manor  and  of  the  demesne  lands  thereof,  granted  away 
the  manor  and  all  his  estate  and  interest  therein,  "  except  and 
always  reserved "  to  the  grantor,  his  heirs  and  assigns,  all  the 
coal  in  any  of  the  said  lands,  it  was  held  that  this  reservation 
gave  to  the  grantor  an  absolute  and  perpetual  right  in  fee  simple 
to  the  coals  (/c). 

Title  to  church,  chancel,  and  churchyard. — Although  the  free- 
hold of  the  church  and  great  chancel,  as  well  as  the  freehold  of 
the  churchyard,  is  in  the  rector,  whether  spiritual  or  lay,  yet  it 
has  been  said  that  the  right  of  possession  of  the  church  is  in  the 
minister  and  churchwardens  (Z),  and  no  person  has  a  right  to 
enter  it  when  it  is  not  open  for  divine  service  except  with  their 
permission  and  under  their  authority.  The  minister  has  a 
peculiar  right  to  go  in  and  out  of  the  chancel,  as  it  is  the  part 
appropriated  to  the  performance  of  the  most  sacred  services  of 

(K)    Sheppard's    Touchstone,   ch.    5,  clay,  Jersey  (JEarV)  v.  Neath  Union,  22 

p.  89.     Bowhotham  r.  Wilson,  8  H.  L.  C.  Q.  B,  D.  555  ;  58  L.  J.  Q.  B.  573.     But 

348  360  ■  30  L.  J.  Q.  B.  49 ;  Willcinson  seo  Glasgow  (Lord  Provoet)  v.  Farie,  13 

V  Prmd  11  M.  &  W.  33 ;  12  L.  J.  Ex.  App.  Cas.  657 ;  58  L.  J.  P.  0.  33 ;  and 
227         '  Todd  v.  N.  E.  Ely.  (1903),  1  K.  B.  603 ; 

(i)  Hext  V.  QUI,  L.  E.  7  Oh.  699 ;  41  72  L.  J.  K.  B.  337.   As  to  ironstone  and 

L.  J.  Oh.  761 ;   Johnstone  v.  Crompton  limestone,  see  Midland  Bailway  v.  Eob- 

(1899),  2  Oh.  190;    68  L.  J.  Oh.    559;  inson,  15  App.  Oas.  19;   59  L.  J.  Ch. 

Att.-Gen.  for  the  Isle  of  Man  y.  Myl-  442.   As  to  what  the  word  "  minerals  "  in 

chreest  4  App.  Cas.  294 ;  48  L.  J.  P.  0.  sect.  1  of  the  Quarries  Act,  1894,  includes, 

36  •  Bell  V   Wilson  L.  R.  1  Ch.  303 ;  35  see  Scott  v.  Midland  Bly.  (1901),  1  K.  B. 

L.  'j.  Ch.  '337.     Therefore  the  lord  of  317 ;  70  L.  J.  K.  B.  228. 

the  manor,  who  is  entitled  to  all  mine-  (/c)  Cardigan  {Earl)  v.  Armitage,  2 

rals  is  entitled  to  coprolites.    Att.-Gen.  B.  &  0.  197.    As  to  the  rights  of  the 

V  Tomline  5  Oh.  D.  750  ;  46  L.  J.  Ch.  grantor's  licensees,  see  Mitcalfe  v.  IFesi- 
654.    But'not  totheremains  of  a  pre-  awa?/,  34  L.  J.  0.  P.  113. 

historic  boat.  See  Elioes  v.  Brigg  Gas  (I)  See,  however,  as  to  the  church- 
Co.,  33  Ch.  D.  562 ;  55  L.  J.  Ch.  734.  wardens,  1  Bl.  Com.  395 ;  Com.  Dig. 
"Minerals"    include  brick-earth    and      Esglise  (P.  3). 

2b2 
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the  church  (in),  for  the  celebration  of  which  he  is  responsible  to 
the  ordinary.     Where  there  is  a  spiritual  rector  he  has,  when 
inducted,  corporeal  possession  of  the  church  for  the  use  of  the 
parishioners,  subject  to  the  control  of  the  ordinary.     Where  there 
is  no  spiritual  rector,  the  vicar  or  the  perpetual  curate  has  upon 
induction  the  like  possession  for  the  like  purposes  (n).    A  lay 
rector,  therefore,  has  no  right  as  against  the  vicar  to  the  possession 
of  the  church  or  chancel  (o).   He  is,  however,  prima  facie,  entitled 
to  the  freehold  of  the  churchyard,  and  to  the  trees  and  herbage 
growing  there ;  although,  where  the  vicar  has  had  the  enjoyment 
of  the  pasturage  for  a  long  period,  it  will  be  presumed  to  be  part 
of  his  original  endowment.     It  is  questionable,  however,  whether 
such  a  presumption  would  extend  to  a  perpetual  curate,  although 
for  spiritual  purposes  he  has,  like  the  vicar,  the  right  of  possession 
of  the  church  and  churchyard  (p).     The  court  will  not  exercise 
jurisdiction  where  there  has  been  an  interference  with  a  pathway 
in  a  churchyard,  because  the  Ecclesiastical  Court  has  jurisdiction 
to  grant  relief  {q).     A  churchwarden  has  no  right,  without   a 
faculty,  to  remove  portions  of  the  soil  and  the  bones  of  deceased 
persons  from  the  churchyard ;  and,  if  a  monition  from  the  eccle- 
siastical court  issues  against  him  to  replace  them,  it  is  no  answer 
to  say  he  has  transferred  the  land  on  which  they  were  placed  to 
another  (r).     The  immemorial  occupation  and  repair  of  a  private 
chapel  or  chancel  attached  to  a  church,  will  entitle  the  lord  of  a 
manor,  by  prescription,  to  its  exclusive  use,  although  the  freehold 
may  be  in  another,  and  although  the  estate  or  house  to  which  the 

(m)  OHffin  V.  DigUon,  5  B.  &  S.  93  ;  (15  &  16  Viot.  o.  85),  putting  an  end  to 

33  L.  J.  Q.  B.  29,  181.     See  Biigg  v.  the  general   right  of   burial    therein, 

Winchester  (Bishop),  L.  E.  2  P.  0.  223 ;  specially  reserves  permission  for  parti- 

38  L.  J.  Eeo.  23.     As  to  the  right  to  oular  individuals  having  private  rights 

compensation  if  the  churchyard  is  taken  to  bury  in  the  grounds  which  are  within 

compnlsorily  under  an  Act  of  Parlia-  the  provisions  of  the  Act,  provided  they 

mentjSee  Stebhing  -v.  Metropolitan  Board  previously  obtain  the  sanction  of  one  of 

of  WorJcs,  L.  K.  6  Q.  B.  37;  40  L.  J.  his  Majesty's  principal  secretaries  of 

Q.  B.  1.     See  also  Campbell  v.  Liverpool  state  for  the  time  being,  for  the  purpose. 

(Maym;&c.'),'L.'R.  9 Eq^.:579;  Liverpool,  The    legislature,  therefore,  has    in    a 

Ex  parte  Sector  of,  L.  H.  11  Eq.  15;  40  qualified  manner  preserved  these  rights; 

L.  J.  Oh.  65 ;  St.  Martin's,  Birmingham,  and  the  interference  of  the  court  may 

Mc  parte  Sector  of,  L.  E.  11  Eq.  23  ;  40  be  obtained  for  their  protection  against 

L.  J.  Ch.  69.    20  &  21  Vict.  c.  81,  wliich  the  acts  of  wrong-doers  who  seek  to 

authorizes  the  King  in  Council  to  pre-  interfere  with  the  graves  or  the  soil  of 

vent,  by  order,  vaults  or  places  of  burial  the  burying  ground.    Moreland  v.  Bich- 

from  becoming  injurious  to  the  public  ardson,  24  Bear.  33 ;  26  L.  J.  Ch.  690. 

health,  only  applies  to  grounds  used  at  As  to  right  of  access  for  all  persons 

the  time  of  the  order  for  the  purpose  of  to  burial  service,  see  43  &  44  Vict.  o.  41, 

burial,  or  which  may  again  be  so  used  s.  6. 

as  of  right.    An  Order  in  Council,  there-  («)  Griffin  v.  Dlghton,  5  B.  &  S.  93  ; 

fore,  directing  the   churchwardens    to  33  L.  J.  Q.  B.  181. 

enter  upon  what  was  formerly  a  burial  (o)  Qriffin  v.  Dighion,  supra, 

ground,  is  invalid ;  and  the  parties  act-  (p)  Oreenslade  v.  Darby,  L.  R.  3  Q.  B. 

ing  under  it  will  be  trespassers.    Foster  421 ;  37  L.  J.  Q.  B.  137. 

V.  Dodd,  L.  E.  1  Q.  B.  475 ;  3  ib.,  67 ;  (g)  Batten  v.  Gedye,  41  Ch.  D.  507 ; 

35  L.  J.  Q.  B.  136;  37  L.  J.  Q.  B.  28.  58  L.  J.  Ch.  549. 

The  Act  to  amend  the  laws  concerning  (r)  Adlam  v.  Colthurst,  L.  E.  2  A.  & 

ihe  burial  of  the  dead  in  the  metropolis  E.  30 ;  36  L.  J.  Eco.  Cas.  14. 
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chapel  or  chancel  is  appendant  may  not  be  situate  in  the  parish  (s) ; 
and  the  immemorial  repair  of  such  a  chapel  in  a  parish  church, 
coupled  with  other  acts  of  ownership,  is  evidence  of  a  right  of 
freehold  in  it,  which  may  be  conveyed  to  a  third  person,  and  is 
not  necessarily  appendant  to  any  house  (t). 

The  rector  is  entitled  to  the  keys  of  the  church,  although  the 
churchwardens  have  a  right  of  access  to  it  at  proper  seasons. 
The  churchwardens  have  no  interest  in  the  real  property  of 
the  church  (m),  and  cannot  maintain  trespass  for  any  unlawful 
entry  upon  or  taking  of  the  profits  of  the  land  (x),  but  the  posses- 
sion of  the  bells,  books,  and  other  goods  of  the  church  is  vested 
in  the  churchwardens,  though  the  property  therein  is  in  the 
parishioners  (y).  The  churchwardens  cannot  remove  ornaments 
which  have  been  illegally  placed  in  the  parish  church,  except  under 
the  sanction  of  the  ordinary  (z).  But  they  are  entitled  to  the 
communion  plate  as  against  the  rector,  in  case  of  its  conversion 
by  him  (a). 

A  sexton  of  a  parish  church,  for  the  churchyard  of  which  a 
burial  ground  has  been  substituted  under  15  &  16  Yict.  c.  85,  is 
entitled  to  perform  therein  his  duties  as  sexton  in  respect  to  the 
burial  of  parishioners,  just  as  he  would  have  been  entitled  to  do  in 
the  old  parish  burying-ground,  and  may  justify  his  entry  on  the 
burial  ground,  by  himself  or  his  deputy,  to  peiform  such  duties, 
in  spite  of  the  refusal  of  the  Burial  Board  to  admit  him.  He  is 
entitled,  for  the  same  reasons,  to  toll  the  bell  in  the  chapel  at 
such  burial  (b). 

Eight  to  pews. — The  rector  is  entitled  to  the  principal  pew  in 
the  chancel,  but  the  ordinary  may  grant  permission  to  other 
persons  to  have  pews  there  (c).  The  right  to  a  pew  may  be 
acquired  by  prescription.  A  prescriptive  right  to  a  pew  ia  a 
church  differs  from  a  right  to  a  chapel  in  that  it  can  only  be 
enjoyed  as  annexed  to  some  dwelling  (d).  If  it  is  claimed  as 
appurtenant  to  an  ancient  messuage,  the  right  may  be  established 
by   immemorial  use   and   enjoyment,  from   which  a  faculty   is 

(e)  Ghurton  v.  Frewen,  L.   E.  2   Eq.  (6)  St.  Margaret's  Burial  Board,  Ro- 

634 ;  35  L.  J.  Ch.  692.     As  to  the  right  cheater  v.  Thompson,  L.  E.  6  0.  P.  445 ; 

to  ring  the  church  bells,  see  Daunt  v.  40  L.  J.  C.  P.  213.    As  to  the  right  of 

Crocker,  L,  E.  2  A.  &  B.  41 ;  37  L.  J.  inhabitants  of  a  newly  made  parish  to 

Eoc.  Cas.  1.  burial  in  the  burial  ground  of  the  old 

(t)  Chapman  v.  Jones,  L.  E.  4  Ex.  parish,  see  Hughes  v.  Lloyd,  22  Q.  B.  Di 

273  i  38  L.  J.  Ex.  169.  157 ;  58  L.  J.  Q.  B.  122.     As  to  the  righ 

(u)  1  Bl.  Com.  395.  of  the  incumbent  to  fees,  see  Steimrd  v.. 

(a;)  Com'  Dig.  Esglise  (F.  3).  West  Derby  Burial  Board,  34  Oh.  D.  314  ' 

iy)  Com.  Dig.  Esglise  (F.  3).  56  L.  J.  Ch.  425. 

(z)  liitehings  v.  Cordingley,  L.  E.   3  (o)  Clifford  v.  Wicks,  1  B.  &  Aid.  493  ; 

A  &  E  113  Stileman-Gibhard   v.    Wilkinson  (1897), 

(a)  Turner  v.  Baynes,  2  H.  Bl.  559 ;  1  Q.  B.  749 ;  66  L.  J.  Q.  B.  215. 
Wilkinson  v.  Verity,  L.  E.  6  C.  P.  206 ;  (d)  Chapmxn  v.  Jones,  L.  R.  4  Es.. 

40  L.  J.  C.  P.  141.  273 ;  38  L.  J.  Ex.  163. 
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presumed  (e).  But  as  the  ordinary  ha.3  prima  facie  the  disposal  of 
all  pews  in  a  parish  church,  something  more  than  mere  occupa- 
tion is  necessary  to  establish  a  prescriptive  right  to  a  pew  (/) ; 
there  must  be  occupation  coupled  with  other  acts  which  can  only 
be  explained  on  the  presumption  of  a  right  created  by  a  faculty 
conferring  a  legal  title  upon  the  claimant  (g),  such  as  acts  of 
repair  executed  by  his  predecessors  in  title  (h).  The  house  to 
which  the  pew  is  alleged  to  be  annexed  need  not  be  within  the 
parish  (i).  The  Prescription  Act  (2  &  3  Will.  4,  c.  71)  does  not 
apply  to  a  claim  by  prescription  to  a  pew  (k). 

A  pew  in  a  chancel  may  belong  to  a  person  in  respect  to  the 
ownership  of  an  ancient  house,  and  in  that  case  the  tenant  of  the 
owner  will  obtain  a  sufiScient  title  by  occupation  to  justify  an 
action  by  him  in  the  ecclesiastical  court  for  perturbation  of  a 
pew  (I).  Where  a  pew  is  granted  by  a  faculty  to  the  owners  and 
occupiers  of  a  particular  messuage  exclusive  of  all  other  persons, 
if  the  house  is  subdivided,  the  different  occupiers  will  all  be 
entitled  to  use  the  pew  (m).  Where  no  faculty  can  be  produced 
or  be  presumed  to  have  existed,  the  churchwardens  appropriate 
the  pews  in  a  church  according  to  their  discretion,  unless  they  are 
restrained  from  doing  so  by  the  private  Act  of  Parliament  (if  any) 
under  which  the  church  was  built ;  but  they  are  not  justified  in 
dispossessing  any  one  of  a  sitting  in  a  pew  which  he  has  enjoyed 
for  some  time,  without  giving  notice  of  their  intention  and  offer- 
ing an  opportunity  for  objection  (n).  If  the  seats  are  free,  the 
churchwardens  may  direct  in  which  seats  certain  classes  of  the 
congregation  may  or  may  not  sit  (o) ;  but  they  cannot  prevent 
an  inhabitant  of  the  parish  or  district  from  entering  the  church 
for  the  purpose  of  attending  service,  even  although  in  their  opinion 
he  cannot  be  conveniently  accommodated  (p). 

The  property  in  the  tombstones  in  a  churchyard  is  in  the 
person  who  erects  them ;  and  he  may  recover  damages  from 
any  one  who  takes  them  up  or  defaces  the  inscriptions  (q). 

Title  to  seashore  and  bed  of  navigable  rivers. — The  sea  imme- 
diately adjoining  the  shore  is  the  property  of  the  Crown  ;  and  so 

(e)  PJiilipps  V.  BalUday  (1891),  A.  C.  (o)  Asher  v.  Caleraft,  18  Q.  B.  D.  607 ; 

228 ;  61  L.T.  Q.  B.  210.  56  L.  J.  M.  C.  57. 

(/)  Proud  V.  Price,  63  L.  J.  Q.  B.  61.  (p)  Taylor  v.  Timson,  20  Q.  B.  D.  671 ; 

(0)  Stileman-Gihbard    v.    Wilkimon  57  L.  J.  Q.  B.  216. 

CI 897),  1  Q.  B.  749 ;  66  L.  J.  Q.  B.  215.  (q)  Spnoner  v.  Brewster,  3  Bing.  136; 

Qi)  Crisp  V.  Martin,  2  P.  D.  15.  3  L.  J.  (0.  S.)  0.  P.  203;  Frances  v. 

(i)  Lousley  v.  Hayward,  6  Yo.  &  J.  Ley,  Cro.  Jao.  867.    As  to  tombstones  in 

5g3  a  private  cemetery,  see  Ashby  v.  Harris, 

(ic)  Crisp  V.  Martin,  2  P.  D.  15.  L.  B.  3  0.  P.  523 ;  37  L.  J.  M.  0.  164. 

(1)  Parker  y.  Leacn,l,.'R.  IF.  C.  312 ;  See  31  &  82  Vict.  c.  47.    As  to  the 
36  L.  J  P  0.  26.  right  to  place  artificial  wreaths  on  a 

(rn")  Harris  T.  Drewe,  2  B.  &  Ad.  16t ;  grate,  see  MGough,  v.  Lancaster  Burial 

9  L.  J.  (O.  S.)  K.  B.  200.  Board,  21  Q.  B.  D.  323 ;  57  L.  J.  Q.  B. 

(»)  Horsfall  y.  Holkmd,  6  Jur.,  N.  S.  568. 
278. 
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is  the  land  beneath  it,  except  such  part  of  that  land  as  is  capable 
of  being  usefully  occupied  without  prejudice  to  navigation,  and 
of  which  a  subject  has  either  had  a  grant  from  the  Crown,  or  which 
he  has  exclusively  used  for  so  long  a  time  as  to  confer  on  him  a 
title  by  prescription  (r).  The  ordinary  limit  of  the  seashore  is 
the  line  of  the  medium  high  tide  between  the  spring  and  neap 
tides,  and  the  seashore  below  this  line  is  prima  faeie  the  property 
of  the  Crown  (s) ;  but  proof  of  the  ownership  of  a  several  fishery 
over  part  of  the  foreshore  raises  a  presumption  that  the  freehold 
of  that  part  is  in  the  owner  of  the  fishery  (t).  It  is  extra-parochial, 
unless  it  is  shown  by  common  reputation  or  otherwise  to  form 
part  of  an  adjoining  parish  (m)  ;  and  so  is  the  bed  of  a  tidal 
river  between  high  and  low  water-mark  (x).  The  soil  may, 
however,  be  vested  in  a  private  individual,  or  in  the  lord  of 
the  manor,  by  ancient  grant  from  the  Crown,  and  may  form 
part  of  the  adjoining  manor  (y) ;  and  so  of  the  bed  of  a  navigable 
river,  where  the  tide  flows  and  reflows,  and  of  all  estuaries 
or  arms  of  the  sea.  But,  where  a  right  is  claimed  to  the  bed 
of  a  navigable  river,  it  must  be  subject  to  the  common-law 
right  of  navigation  by  the  public,  including  that  of  anchorage  (z). 
No  anchorage  dues,  therefore,  are  claimable,  although  they 
have  been  submitted  to  from  time  immemorial,  unless  it  can 
be  shown  (and  slight  evidence  will  be  sufficient)  that  some 
service  to  navigation  either  is,  or  was  originally,  rendered 
in  return  for  the  grant,  or  the  locus  in  quo  forms  part  of  a 
port  {a). 

But  though  the  public  have  a  right  of  navigation  over  the 
foreshore,  they  have  no  general  right  at  common  law  to  use  the 
foreshore  or  to  pass  and  repass  thereon  for  the  purpose  of  bathing 


(}■)  Benest  v.  Pipon,  1  Knapp,  P.  C.  of  the  seashore  by  the  public.     Where 

60,  67.  proof  was  given  by  the  lord  of  the  manor 

(s)  Hale,  De  Jure  Maris,  Hargreave's  or  territory  of  Gower  of  an  ancient  grant 

Law    Tracts,  pp.   25-37;    Att.-Gen.   v.  of  the  terra  de  Gower  in  the  time   of 

Chambers,  4  De  G-.  &  J.  55  ;  4  De  G.  M.  King  John,  and  the  limits  of  the  manor, 

&  G.  206 ;  23  L.  J.  Ch.  662.  both  on  the  laud  and  the  seaside,  were 

(t)  Att.-Oen.  V.  Emerson  (1891),  A.  C.  uncertain,  common  reputation,   modern 

649 ;    61  L.  J.  Q.  B.    79 ;    Hindson  v.  usage,  and  the  exercise  by  the  lord  of 

Ashhy  (1896),  2   Ch.   1 ;   65  L.  J.  Ch.  acts  of  dominion  over  the  seashore,  were 

515.  admitted  in  evidence  to  show  the  bound- 

(m)  Beg.  V.  Musson,  8  E.  &  B.  900 ;  27  ary  of  the  manor  on  the  seaside.    Beau- 

L.  J.  M.  0.  100.  fort  (Duke)  v.  Swansea  (Mayor),  3  Bxch. 

(x)  Bridgewater's  (Duke)  Trustees   v.  413.     See  Lestrange  v.  Bowe,  4  F.  &  F. 

Bootle-cum-Linaere,  L.  E.  2  Q.  B.  4 ;  36  1048,  and  Brew  v.  Haren,  Ir.  Rep.  9  0. 

L.  J.  Q.  B.  41.  L.  29. 

(y)  WhUstahle  Free  Fishers  v.  Gann,  (z)  See   Att.-Gen.  v.    WrigU  (1897), 

11  C.  B.  N.   S.  387;    31  L.  J.  C.    P.  2Q.  B.  318;  66  L.  J.  Q.  B.  834. 

372.      See  Mace  v.  Philcox,  15  C.  B.  (a)  Gann  v.  WhitstaUe  Free  Fishers, 

N.  S.  600;  33  L.  J.  0.  P.  124.    But  11  H.   L.  C.  192;  35  L.  J.  C.  P.  29; 

strong  evidence  that  it  does  so  ought  to  Whitstahle   Free    Fishers  v.    Foreman, 

be  required  from  all  lords  of  manors  who  L.  E.   2  C.  P.  688 ;  3  ib.  .578  ;  L.  R.  4 

set  up  exclusive  rights  in  tlie  soil,  in  H.   L.   266;  36   L.    J.    C.    P.    273;   r!7 

derogation  of  the  free  use  and  enjoyment  L.  J.  0,  P.  305 ;  38  L.  J.  C,  P.  345. 
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in  the  sea,  whether  the  foreshore  is  the  property  of  the  Crown  or 
of  a  private  owner  (&). 

Where  a  manor  was  held  under  an  ancient  grant  from  the 
Crown,  which  professed  to  grant  the  manor  with  wreck  of  the  sea, 
several  fishery,  and  other  rights  of  an  extensive  description,  but 
did  not  expressly  purport  to  convey  "  littus  maris,"  it  was  held 
that  acts  of  dominion  and  ownership  exclusively  exercised  by  the 
lord,  upon  the  adjoining  seashore,  between  high  and  low  water- 
mark, which  acts  would  have  been  unlawful  without  a  licence  or 
grant  from  the  Crown,  such  as  the  constant  and  exclusive  digging 
and  taking  away  of  sand,  stone,  gravel,  and  sea-weed,  might  be 
called  in  aid  of  the  grant  to  show  that  the  seashore  was  parcel  of 
the  manor  (e).  But  mere  occasional  acts  of  taking  sand,  gravel, 
shells,  or  sea-weed  from  the  seashore,  ought  not  of  themselves, 
without  proof  of  adverse  and  exclusive  enjoyment  on  the  part  of 
the  lord,  to  raise  any  presumption  of  a  grant  of  the  soil  from  the 
Crown.  By  a  grant  of  the  seashore,  the  Crown  conveys  not 
that  which  at  the  time  of  the  grant  is  bounded  by  the  line  of 
medium  high  tide  between  spring  and  neap  tides,  but  that  which 
from  time  to  time  shall  be  bounded  by  that  line,  so  that  the 
freehold  shifts  as  the  sea  recedes  or  encroaches. 

Different  rights  in  the  seashore  may  be  vested  in  a  subject, 
according  to  the  terms  of  the  grant.  The  king  may  have  granted 
to  a  subject  the  soil  itself,  or  a  general  privilege  of  fishing,  or 
of  laying  and  taking  oysters  on  that  spot  {d).  But  the  grantee  of 
the  Crown  must  take  subject  to  such  prescriptive  rights  as  may 
have  been  acquired  by  subjects  by  immemorial  usage  (e),  and  to 
the  common-law  right  of  navigation  where  the  grant  is  of  the  soil 
of  a  navigable  i-iver  (_/).  A  possessory  title,  sufficient  against  a 
trespasser,  may  be  shown  by  persons  claiming  foreshore  without 
producing  evidence  sufficient  to  displace  the  Crown  {g). 

The  owner  of  foreshore  may  be  restrained  by  injunction  from 
removing  shingle  therefrom  to  such  an  extent  as  to  destroy  the 
natural  barrier  of  the  sea,  to  the  injury  of  a  neighbouring  land- 
owner {h). 

Title  to  waste  uninclosed  land  adjoining  seashore. — All  uninclosed 

(b)  Blundell  v.  Oatf^rall,  5  B.  &  Aid.  (e)    Ld.     Denman,    C.J.,     Colclieeter 

268;  Llandudno  Urban  Oouncily.  Woods  (Mayor)  v.  Brooke,!  Q.  B.  339   at  p. 

(1899),  2  Ch.  705 ;  68  L.  J.  Ch.  623 ;  374  ;  15  L.  J.  Q.  B.  59,  173. 

Brinlcman  v.  Matley  (1904),  2  Ch.  313;  (/)  Gann  v.  Wkitstable  Free  Wishers, 

73  L.  J.  Ch.  642.  11  H.  L.  0.  192  ;  35  L.  J.   C.  P.   29  ; 

(a)  Calmady  v.   Bowe,  6  C.  B.   861 ;  Att.-Gen.  v.  Wright  (1897),  2  Q.  B.  318  ; 

Att.-Gen.  v.  Jones,  2  H.  &  C.  347 ;  33  66  L.  J.  Q.  B.  834. 

L.  J.  Ex.  249.    And  as  to  a  tidal  river,  (3)    Eastings,   Corporation    v.    Ivall, 

Bee  Lord  Advocate  v.  Blantyre  (Lord),  4  L.  R.  19  Bq.  558.     See  Laird  v.  Briggs, 

App.  Cae.  770.  19  Ch.  D.  22. 

(d)  Beralton  v.  Brown,  4  B.  &  C.  485  Qi)  Alt.-Oen.  v.    Tomline,   14  Ch,  D. 

at  p.  497.  58;  46  L.  J.  Oh.  654. 
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waste  land  abutting  on  the  seashore,  and  situate  above  the  line 
of  the  medium  high  tide,  between  the  spring  and  neap  tides, 
belongs  prima  facie  to  tlie  owner  of  the  adjoining  property, 
although  it  is  covered  with  beach  and  sea- weed,  and  overflowed 
by  the  waves  at  extraordinary  spring  tides  (i). 

Title  to  soil  of  rivers  and  fresh-water  lakes. — The  soil  of  the  bed 
of  a  non-navigable  river  belongs  prima  facie  to  the  owners  of  the 
land  or  of  the  manors  on  either  side  in  severalty  usque  ad  medium 
filum  aqum  ;  and  on  a  conveyance  of  land  bounded  by  a  stream, 
half  of  the  bed  of  a  stream  will  pass  to  the  grantee,  although  it 
may  not  actually  be  included  in  the  conveyance  {h) ;  but  this  pre- 
sumption may  be  rebutted  by  proof  of  circumstances  negativing 
the  possibility  of  such  having  been  the  intention  of  the  grantor  (Z). 
Neither,  however,  is  entitled  to  use  it  so  as  to  interfere  with  the 
natural  flow  of  the  stream  ;  hence  an  encroachment  by  one  land- 
owner on  his  side  of  the  stream  is  actionable  at  the  suit  of  the 
other,  although  no  special  damage  can  be  proved,  if  it  is  impossible 
to  predicate  that  it  will  not  produce  serious  damage  in  future  (m). 
The  same  principle  will  apply,  where  the  complaining  party  is 
not  the  proprietor  of  the  bank  opposite  the  spot  where  the  erection 
is  made,  but  is  a  proprietor  of  land  on  the  banks  of  the  stream  below 
the  spot,  but  so  near  to  it  that  the  erection  in  the  bed  of  the  stream 
alters  the  natural  flow  of  the  water  on  the  complaining  party's 
land.  But  an  erection  in  the  bed  of  a  natural  stream  is  not  illegal 
;per  se,  and  consequently  will  give  no  right  of  action  to  a  lower 
riparian  owner  who  cannot  by  any  possibility  sustain  damage 
from  the  erection  (w). 

The  soil  of  freshwater  lakes  does  not  belong  to  the  Crown  in 
right  of  its  prerogative.  Where  the  lake  is  so  small,  or  the 
adjoining  manor  so  large,  that  the  whole  lake  is  included  in  one 
property,  it  would  seem  that  prima  facie  the  soil  of  the  lake 
belongs  to  the  owner  of  the  adjoining  property:  but  it  is  uncer- 
tain whether,  where  there  are  several  adjoining  proprietors,  each  is 
entitled  usque  ad  medium  filum  aqum  (o).  If  a  private  individual  is 
the  owner  of  the  soil  forming  the  bed  of  a  navigable  lake,  he  will 
be  entitled  to  sue  any  one  who  erects  a  pier  running  into  the  lake, 
or  to  knock  down  the  pier ;  but,  so  long  as  it  remains,  the  owners 

(i)    Lowe  V.  Ooveit,3  B.  &  Ad.  863;  Q.  B.  D.  263;  57  L.  J.    Q.   B.  189; 

1  L.  J.  K.  B.  224  ;  Hale,  De  Jure  Maris,  Ecroyd  v.   Coultart  (1898),  2  Oh.   358  ; 

c.  4,  p.  12.    Harg.  Law  Tracts.     As  to  67  L.  J.  Ch.  458. 

land  gained  from  the  sea,  see  Att.-Qen.  (m)  Sickett  v.   Morris,  L.   R.   1   So. 

V.  Bees,  4  De  G.  &  J.  55.  App.  47. 

(k)  Crossley  v.  Lightowler,   L.   E.    8  (m)  Fer  Ld.  Blackburn,  Orr  Ewing  V. 

Eq.  279  ;  L.  K.  2  Ch.  478 ;  36  L.  J.  Ch.  Colquhoun,  2  App.  Cas.  839,  8,')3.     As  1o 

584 ;   and  see  MicJilethwaite  v.  Newlay  the  right  of  boating  on  such  a  river,  see 

Bridge  Co.,  33  Ch.  D.   133;  Tilbury  v.  Bourlcev.  Davis,  U  Oh.  D.  110. 

Silva,  45  Oh.  D.  98.  (o)  Bristoio  v.  Gormican,  3  App.  Cas 

(0  DevomUre  {Duke)  v.  Patlinson,  20  641. 
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of  land  abatting  on  the  lake  have  as  against  him  a  right  to  use  it 
for  the  purpose  of  embarking  and  disembarking  on  the  lake  (p), 
and  a  fortiori  this  is  so,  when  the  owner  of  the  soil  of  the  lake 
has  himself  made  and  maintained  the  pier  {q). 

In  the  case  of  two  proprietors  on  opposite  banks  of  a  stream, 
each  is  prima  facie  entitled  to  fish  from  his  own  bank  to  the  centre 
of  the  stream  (r). 

Eiglit  to  soil  of  turnpike  roads  and  highways. — The  soil  of  a 
tnrnpike  road  is  not  vested  in  the  trustees  of  the  road.  The 
trustees  have  only  the  control  of  the  highways,  the  ordinary  rule 
being  that  the  landowners  on  either  side  are  entitled  to  the  soil 
of  the  road,  usque  ad  medium  filum  vim;  and,  if  a  landowner  owns  the 
soil  on  both  sides  of  the  road,  he  is  entitled  to  the  soil  of  the  whole 
road  (s).  This  is  a  presumption  of  law  founded  on  the  assumption 
tliat  in  making  a  road  for  public  convenience,  the  owners  of  the 
land  on  each  side  of  the  road  have  contributed  a  portion  of  their 
land  towards  the  formation  of  the  road  (t).  But  this  presumption 
exists  only  in  the  absence  of  evidence  of  ownership  in  other 
persons ;  and  it  may  be  shown,  for  instance,  that  a  street  in  a  town 
belongs  to  the  lord  of  the  manor,  and  not  to  the  owners  of  the 
adjoining  houses  (m),  to  whom  no  part  of  the  street  has  been  con- 
veyed {x).  Where  the  owner  of  two  parcels  of  land  on  either  side 
of  a  highway  conveys  them  to  a  purchaser,  the  soil  of  the  road 
passes  by  presumption  of  law,  although  the  conveyance  is  silent  as 
to  the  existence  of  the  road,  and  although  the  particular  measure- 
ment of  each  parcel  of  land  is  given  which  would  exclude  the 
road;  but  this  presumption  may  be  rebutted  by  circumstances 
showing  that  the  grantor  did  not  intend  to  transfer  to  the  grantee 
his  right  of  ownership  in  the  soil  of  the  highway.  Words  in  an 
instrument  of  grant,  as  elsewhere,  are  to  be  taken  in  the  sense 
which  the  common  usage  of  mankind  has  applied  to  them  in 
reference  to  the  subject-matter  of  the  grant;  and,  if  lands  abutting 
upon  a  highway  are  described  in  the  grant  as  bounded  by  the  high- 
way, the  right  to  the  soil,  usque  ad  medium  filum  vise,  will  be  im- 
pliedly included  in  the  grant,  unless  the  surrounding  circumstances 

(p)  Marshall    v.     Ulleswater    Steam  way  v.  Westminster  Corporation  (1902), 

Navigation  Co.,  L.  B.  7  Q.  B.  166;  41  1  Oh.  269;  71  L.  J.  Ch.  34;  in  H.  L. 

L.  J.  Q.  B.  41.  (1905)  A.  0.  426  ;  74  L.  J.  Oh.  629. 

(g)  Eastern  Counties  Bailway  v.  Dor-  (t)  The  same  presumption  applies  to 

ling,  5  0.  B.  N.  S.  821 ;  28  L.  J.  0.   P.  two  conterminous  parishes,  where  the 

202.  boundary  ibetween  them  is  a  highway. 

(»•)  Zetland  (Earl)  Y.  Glover  Incorpora-  Reg.  v.  Strand  Board  of  Works,  4  B.  & 

Hon  of  Perth,  L.  E.  2  So.  App.  70.    As  S.  526 ;  33  L.  J.  M.  0.  33.     See  also 

to  an  island  springing  up  in  the  channel  White's  Clmrities,  In  re,  [1898]  1   Oh. 

of  the  stream,  see  S.  C.  659  ;  67  L.  J.  Ch.  430. 

(s)  Davison  v.  Gill,  1  East,  64  at  p.  («)  Beckett  v.   Corporation   of  Leeds, 

69;   Salishury  {Marquis)  v.  G.  N.  Bail-  L.  R.  7  Oh.  421. 

way,  5  0.  B.  N.  S.   171  at  p.  208 ;  28  (a;)  Mappin  v.  Liberty  (1903),  1  Oh. 

L.  J.  0.  P.  40  ;   London  &  N.  W.  Bail-  118;  72  L.  J.  Ch.  03. 
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rebut  the  presumption  {y).  Even  where  the  land  intended  to  be 
conveyed  is  described  by  measurement  and  colour,  on  a  plan 
annexed  to,  and  forming  part  of,  the  conveyance,  the  soil  of  the 
highway  usque  ad  medium  filum  passes  by  the  conveyance,  unless 
it  is  expressly  excluded  (z). 

No  legal  presumption  arises  as  to  the  ownership  of  soil  in  a 
road,  where  the  road  is  defined  for  the  first  time  under  a  newly - 
created  authority,  such  as  a  board  of  commissioners  for  inclosing 
lands,  acting  under  the  powers  of  an  Act  of  Parliament  (a). 

By  setting  out  a  highway,  and  dedicating  it  to  the  use  of  the 
public,  the  owner  of  the  land  over  which  the  right  of  way  is 
granted  does  not  thereby  part  with  the  property  in  the  soil  (h). 
The  landowner,  in  such  a  case,  has  full  dominion  and  control  over 
the  land  subject  to  the  easement,  and  may  recover  it  in  eject- 
ment (c),  or  bring  an  action  for  a  trespass  against  any  person  who 
deposits  stones  or  rubbish  upon  the  soil,  or  constructs  a  bridge 
over  or  upon  any  part  of  the  highway,  or  uses  the  highway  other- 
wise than  for  the  purposes  for  which  it  was  dedicated  (d),  or 
infringes  in  anywise  the  ordinary  proprietary  rights  of  the  owner 
of  the  soil  (e).  Nor  do  the  Highway  Acts  or  the  Metropolis  Local 
Management  Acts  interfere  with  this  right,  or  the  fact  that  the 
public  have  appropriated  part  of  the  highway  to  one  kind  of 
passage,  viz.  for  carriages,  and  another  part  to  another,  e.g.  to 
foot-passengers.  For  the  reasonable  use  and  enjoyment,  there- 
fore, of  his  own  premises  the  owner  may  make  a  carriage-way 
across  the  footway  (/).  The  same  rule  prevails  with  regard  to 
land  over  which  any  other  privilege  or  easement  has  been  granted 
to  particular  individuals,  or  to  the  public  at  large,  such  as  a  stall 
in  a  market  (c/). 

The  right  of  a  man  to  step  from  his  own  land  on  to  a  highway 
is  something  quite  different  from  the  public  right  of  using  a  high- 
way (h).  Where  there  is  a  public  highway,  the  owners  of  land 
adjoining  thereto  have  a  right  to  go  upon  the  highway  from  any 
spot  adjoining  their  own  land.  They  cannot,  of  course,  pass  over 
the  soil  of  others  without  leave ;  but  he  who  has  dedicated  the 
road  to  the  public  at  large  has  no  right  to  complain   that  a 

(«)  Lord    V.    Sydney    Commissioners,  Eichman  v.  Maisey  (1900),  1  Q.  B.  752 

&c.,  12  Moore,  P.  C.  473  at  p.  498.  69  L.  J.  Q.  B.  511. 

(z)  Berridge  v.  Ward,  10  0.  B.  N.  S.  (e)  3  Com.  Dig.  Chimin.  (A.  2),  27 

400  at  p.  415 ;  30  L.  J.  C.  P.  218  ;  Simpson  Lade  v.  Shepherd,  2  Str.  1004 ;  Every  v, 

V   Bendy,  8  C.  B.  N.  S.  433 ;  Dmdy  v.  Smith,  26    L.   J.   Ex.   344 ;    Gamphell- 

'      ison  7  Jur.  N.  S.  1058.  Davies  v.  Lloyd  (1901),  2  Ch.  518 ;  70 


(a)  Bex  V.  Satfield,  4  Ad.  &  B.  156.  L.  J.  Ch.  714. 

(6)  Bovaston  v.  Payne,  2  H.  Bl.  527 ;  (/)  St.  Mary  Newington  v.  Jacohs,  L. 

Beg.v.  Pratt,  4  E.  &  B.  860 ;  24  L.  J.  E.  7  Q.  B.  47 ;  41  L.  J.  M.  0.  72. 

HI   0   ii3_  (g}  Northampton  (Mayor)  v.  Ward,  1 

(c)' Goodtitle  v.  AlJcer,  1  Burr.  133.  "Wils.  107  at  p.  114. 

Id)  Harrison     v.     Rutland     {Buhe),  (h)  Lyon  v.  Fishmongers'  Co.,  1  App. 

n  893\  1  Q.  B.  142  ;  62  L.  J.  Q.  B.  1 17  ;  Caa.  G62 ;  46  L.  J.  Ch.  68. 
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particular  individual  has  come  upon  it  at  one  spot  rather  than 
another  (i).  So,  where  there  are  two  adjoining  owners  having  a 
frontage  to  a  highway  or  navigable  river,  each  has  a  right  of 
convenient  access  from  his  own  land  to  the  road  or  river,  and 
vice  versa;  and  in  the  exercise  of  such  right,  each  may  for  a 
reasonable  time  have  carriages  standing  or  vessels  lying  in  front 
of  his  own  premises,  and  even  to  some  extent  obstructing  his 
neighbour's  access,  where  be  cannot  otherwise  enjoy  a  reasonable 
and  usual  mode  of  access  to  his  own  land  {}{). 

Title  to  waste  land  adjoining  fublie  highways. — Waste  land 
extending  along  a  public  highway  is  presumed,  in  the  first 
instance,  to  belong  to  the  owner  of  the  adjoining  land,  and  not 
to  the  lord  of  the  manor  {I) ;  but  this  presumption  prevails 
only  so  long  as  proof  to  the  contrary  is  wanting  (m).  It  has  been 
held  that  the  soil  of  highways  within  the  district  of  an  urban 
authority  is,  by  38  &  39  Vict.  c.  55,  s.  149,  vested  in  such  authority 
to  such  an  extent  as  to  entitle  them  to  demise  the  right  of 
pasturage  by  the  side  of  the  highways  {n),  and  to  bring  an  action 
for  damage  to  their  proprietary  right  through  subsidence  caused 
by  an  unlawful  removal  of  support  (o).  But  the  soil  and  freehold 
in  the  ordinary  sense  of  the  words,  that  is,  the  soil  from  the  centre 
of  the  earth  up  to  an  unlimited  extent  into  space,  does  not  pass. 
No  stratum  or  portion  of  the  soil,  defined  or  ascertainable,  like  a 
vein  of  coal  or  stratum  of  ironstone,  or  anything  of  that  kind, 
passes.  The  local  authority  have  only  the  surface,  and  with  the 
surface  such  right  below  the  surface  as  is  essential  to  the  main- 
tenance and  occupation  and  exclusive  possession  of  the  street,  and 
the  making  and  maintaining  the  street  for  the  use  of  the  public  (p). 
In  ancient  times,  when  roads  were  frequently  made  through  unin- 
closed  lands,  and  when  the  same  labour  and  expense  were  not 
employed  upon  roads,  and  they  were  not  formed  with  that  exact- 
ness which  the  exigencies  of  society  now  require,  it  was  part  of 
the  law,  that  the  public,  where  the  road  was  out  of  repair,  might 
pass  along  the  land  by  the  side  of  the  road.  This  right  on  the 
part  of  the  public  was  attended  with  this   consequence — that, 

(j)  81.    Mary    Nemngton    v.    Jacobs,  (Vestry),  14  Ch.  D.  785;  49  L.  J.  Ch. 

L.  E.  7  Q.  B.  47  ;  41  L.  J.  M.  0.  72.  691 ;     Wandsworth    District    Board    v. 

(h)  Original  Hartlepool  Collieries  Co.  United  Telephone  Co.,  13  Q.  B.  D.  904 ; 

V.  Gthhs,   5  Oh.  D.  713 ;  46  L.  J.   Oh.  53  L.  J.   Q.   B.  449 ;  Tunbndge  Wells 

311 ;  post,  p.  891.  Corporation  v.  Baird  (1896),  A.  0.  434 ; 

(Z)  J)oe  V.  Feaney,  7  B.  &  0.  304 ;  5  65  L.  J.  Q.  B.  451.    But  see  51  &  52 

L.  J.  (0.  S.)  K.  B.  310.  "Viot.   c.  41,  s.   11  (1),  (6);    CuHis  v. 

(m)  Doe  V.  Eampson,  4  0.  B.  267  ;  17  Kesteven  County  Council,  45  Ch.  D.  504 ; 

L.  J.  0.  P.  225 ;  Dendy  v.  Simpson,  18  60  L.  J.  Oh.  103.     In  an  action  for 

0.  B.  831.  withdrawing  support,  a  local  authority 

(n)  Ooverdale  v.  Charlton,  4  Q.  B.  D.  cannot  recover  the  full  coat  of  restoring 

104 ;  48  L.  J.  Q.  B.  128.  a  road  to  its  former  level,  Wednesbury 

(o)  Att.-Oen.  v.  Conduit  Colliery  Co.,  Corporation    v.  Lodge  Holes   Coll.   Co. 

[1895]  1  Q.  B.  301 ;  64  L.  J.  Q.  B.  207.  (1905),  2  K.  B.  825 ;  75  L.  J.  K.  B.  112. 

(p)  Rolls   V.   St.    George,    Southwark 
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although  the  parishioners  were  bound  to  the  repair  of  tlie  road, 
yet,  if  an  owner  excluded  the  public  from  using  the  adjoining  land, 
he  cast  upon  himself  the  onus  of  repairing  the  road.  If  the  same 
person  was  the  owner  of  the  land  on  both  sides,  and  inclosed  both 
sides,  he  was  bound  to  repair  the  whole  of  the  road ;  if  he  in- 
closed on  one  side  only,  the  other  being  left  open,  he  was  bound  to 
repair  to  the  middle  of  the  road ;  and  where  there  was  an  ancient 
inclosure  on  one  side,  and  the  owner  of  lands  inclosed  on  the 
other,  he  was  bound  to  repair  the  whole.  Hence  it  followed,  as  a 
natural  consequence,  that,  when  a  person  inclosed  his  land  from 
the  road,  he  did  not  make  his  fence  close  to  the  road,  but  left  an 
open  space  at  the  side  of  the  road,  to  be  used  by  the  public  when 
occasion  required.  This  appears  to  be  the  most  satisfactory  mode 
of  explaining  the  frequency  of  waste  left  at  the  sides  of  roads ; 
the  object  was  to  leave  a  sufficiency  of  land  for  passage  by  the 
side  of  the  road  when  it  was  out  of  repair  (q). 

But  the  ordinary  presumption,  that  a  narrow  strip  of  land 
lying  between  the  highway  and  the  adjoining  close  belongs  to  the 
owner  of  the  close,  is  either  done  away  with  or  considerably 
narrowed,  if  the  narrow  strip  is  contiguous  to,  or  communicates 
with,  open  commons  or  large  portions  of  land  ;  for  the  evidence 
of  ownership  which  applies  to  the  large  portions,  applies  also  to 
the  narrow  strip  which  communicates  with  them  (r). 

Bight  to  soil  of  aocommodation-ways  and  private  roads. — This 
depends  upon  the  history  of  the  premises  and  the  evidence  of  acts 
of  ownership  over  the  soil  of  the  road.  If  nothing  else  appears 
than  the  existence  of  a  private  way  running  between  the  lands  of 
two  adjoining  proprietors,  the  jury  may  presume  that  the  soil 
belongs  half  to  the  one  and  half  to  the  other.  But  that  pre- 
sumption may  be  rebutted  by  evidence  showing  acts  of  ownership 
on  the  part  of  one  only  of  such  adjoining  proprietors  (s),  or 
by  proof  of  a  reservation  of  the  soil  of  the  road  by  a  grantor 
under  whom  the  landowners  on  either  side  of  the  road  claim 
title  (t). 

Bight  to  soil  of  towing-paths  and  banks  of  rivers  and  canals. — 
Navigation  companies  authorized  by  statute  to  set  out  towing- 
paths,  first  giving  satisfaction  to  the  owners  of  lands  made  use 
of  for  the  purpose,  do  not,  by  forming  a  towing-path  and  giving 
satisfaction  to  the  owner  of  the  land  over  which  the  path  is 
formed,  acquire  more  than  a  right  of  way  for  towing,  in  the 
nature  of  a  servitude  or  easement.     Statutory  powers  of  this  sort 

(o)  steel  V.  Priclcett,  2  Stark.  463  at  p.  (s)  Eolmes    v.   Bellingham,    7  0.    B. 

469 ;  Headlam  v.  Hedley,  Holt,  N.  P.  0.  N.  S.  329;  29  L.  J.  0.  V.  182. 

462;  Doe  v.  Kemp,  2  Bing.  N.  0.   102;  (t)  Tottenham  v.  Byrne,  12  Ir.   C.  L. 

4  L.  J.  (O.  S.)  Ex.  831.  E,  876  at  p.  388. 

(r)  Orosey.  Feet,  7  Taunt.  89 at  p.  42. 
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do  not  enable  them  to  acquire  the  soil  itself.  Landowners,  there- 
fore, whose  lands  abut  upon  a  navigable  river  or  canal,  along 
which  a  towing-path  extends,  have  a  right  to  form  wharves  on  the 
soil  of  the  towing-path,  and  to  cross  the  towing-path  wherever 
they  please,  for  the  purpose  of  loading  and  unloading  vessels, 
provided  they  do  not  interfere  with  the  right  of  way  along  the 
towing-path  (u).  Acts  of  ownership  on  the  part  of  the  proprietors 
of  a  navigation  company,  exercised  over  the  banks  of  a  navigable 
river,  afford  no  evidence  of  the  ownership  of  the  soil  of  such  banks 
being  vested  in  the  proprietors  of  the  navigation  company.  If 
the  Act  of  Parliament  under  which  the  company  are  incorporated 
gives  the  company  no  power  to  purchase  land,  that  is  against  their 
claim  to  be  proprietors  of  the  soil  (x). 

Bight  of  property  in  boundary  walls  and  fences  («/). — Evidence 
of  a  common  user  by  two  adjoining  proprietors  of  a  boundary 
wall  separating  their  two  estates  justifies  the  presumption,  either 
that  the  wall  was  originally  built  on  land  belonging  in  undivided 
moieties  to  the  owners  of  the  respective  premises,  and  at  their 
joint  expense,  or  that  it  had  been  agreed  between  them  that  the 
wall,  and  the  land  on  which  it  stood,  should  be  considered  the 
property  of  both  as  tenants  in  common,  so  as  to  insure  to  each  a 
continuance  of  the  use  of  the  wall  (z).  "  When  a  wall  is  common 
property,  it  may  happen,  either  that  a  moiety  of  the  land  on  which 
it  is  built  may  be  one  man's,  and  the  other  moiety  another's,  or 
the  land  may  belong  to  the  two  persons  in  undivided  moieties." 
But,  "  whenever  the  land  on  which  a  boundary  wall  is  intended 
to  be  built  belongs  on  one  side  to  one  party,  and  on  the  other  to 
the  other  party,  and  they  between  them  agree  to  build  the  wall,  it 
would  be  prudent,"  observes  Bayley,  J.,  "  to  make  this  bargain, 
that  so  long  as  there  was  to  be  a  wall  continuing  on  the  property, 
the  land  on  which  it  was  built,  and  the  wall  which  stood  upon 
that  land,  should  be  taken  to  be  the  common  property  of  the  two, 
and  that  the  owners  of  the  estates  on  each  side  should  be  tenants 
in  common  in  undivided  moieties  of  that  land  and  of  the  wall, 
■with  the  power  of  adopting  such  remedies  for  partition  as  tenants 
in  common  may  adopt ;  for,  if  the  wall  stood  partly  on  one  man's 
land,  and  partly  on  another's,  either  party  would  have  a  right  to 

(u)  Badger  v.  South  Yorkshire  Railway,  Even  where  there  is  a  power  to  purchase, 

1   E.  &  E.  3i7;  28  L.  J.  Q.  B.  118;  if  the  Acts  may  be  carried  into  effect 

Monmouth  Canal  and  Railway  v.  KUl,  without  purchasing,  the  burden  of  proof 

4  H.  &  N.  421 ;  28  L.  J.  Ex.  283.     A  is  on  the  conservators  to  show  that  they 

similar  view  has  been  taken  with  respect  have  purchased.  Lee  Conservancy  Board 

to  commissioners  of  sewers.    Stracey  v.  v.  Button,  6  App.  Oas.  685. 

Nelson,  12  M.  &  W.  535;  13  L.  J.  Ex.  (y)  As  to  an  overhanging  cornice,  see 

97  WhUtalter  v.  Jachson,  2  H.  &  C.  926 ;  33 

(a;)  Eollis  v.  Goldfinch,  1  B.  &  C.  205 ;  L.  J.  Ex.  181. 

1  L.  J.  (0.    S.)  K.  B.   91;    Lee   Con-  («)  TTiKsMre  v.  Sid/ord,  8  B.  &  C.  259, 

servaney  Board  v.  Button,  12  Ch.  D.  383,  n. ;  6  L.  J;  (0.  S.)  K.  B.  151. 
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pare  away  the  wall  ou  his  side,  so  as  to  weaken  the  wall  on  the 
other,  and  to  produce  a  destruction  of  that  which  ought  to  be  the 
common  property  of  the  two  "  {a).  If  one  adjoining  owner  erects 
a  boundary  wall,  which  also  forms  the  external  wall  of  the  house 
of  his  neighbour,  and  places  an  inscription  on  it  stating  that  it 
is  his  wall,  the  owner  of  the  house  will  not  obtain  a  title  to  such 
wall  by  adverse  possession,  although  no  rent  or  acknowledgment 
has  been  paid  for  it  for  many  years  (6).  A  wall  may  be  a 
party-wall  up  to  part  of  its  height,  and  may  be  an  external  wall, 
and  the  separate  property  of  one  of  the  owners,  for  the  rest  of 
its  lieight  (c). 

The  ordinary  meaning  of  the  term  party-wall,  is  a  wall  of 
which  two  adjoining  owners  are  tenants  in  common  {d). 

In  general,  where  a  boundary  wall  is  built  at  the  joint  expense 
of  adjoining  proprietors  under  the  provisions  of  a  Building  Act, 
so  that  half  the  thickness  of  the  wall  stands  on  the  ground  of 
each  proprietor,  the  two  proprietors  are  not  tenants  in  common 
of  the  wall,  but  each  is  entitled  to  the  ordinary  remedy  for  any 
injury  done  to  the  part  of  the  wall  which  stands  on  his  own 
land  (e). 

Ownership  of  ditches  and  hedges. — "  The  rule,"  observes  Lavv- 
rence,  J.,  "  about  ditching  is  this.  No  man  making  a  ditch  can 
cut  into  his  neighbour's  soil,  but  usually  he  cuts  it  to  the  very 
extremity  of  his  own  land  ;  he  is,  of  course,  bound  to  throw  the 
soil  which  he  digs  out  upon  his  own  land,  and  often,  if  he  likes  it, 
he  plants  a  hedge  on  the  top  of  it ;  therefore,  if  he  afterwards  cuts 
beyond  the  edge  of  the  ditch,  which  is  the  extremity  of  his  land, 
he  cuts  into  his  neighbour's  land,  and  is  a  trespasser;  no  rule 
about  four  feet  and  eight  feet  has  anything  to  do  with  it "  (/). 
A  boundary-hedge,  separating  one  estate  from  another,  belongs,  in 
general,  to  the  occupier  who  has  been  in  the  habit  of  cutting  and 
repairing  the  hedge.  Proof  of  the  exercise  of  acts  of  ownership 
over  the  hedge  is  prima  facie  evidence  of  the  property  in  the 
hedge  being  in  the  person  who  has  exercised  such  acts.  In  some 
instances  the  adjoining  owners  are  tenants  in  common  of  the  hedge 
separating  their  respective  properties,  so  that  each  has  a  right  to 
clip  the  hedge,  but  not  to  grub  it  up  (g). 

(a)  GuUtt  V.  Porter,  8  B.  &  C.  257 ;  id)  Watson  v.  Gray,  14  Oh.  D.  192  ; 

6  L.  J.  (O.  S.)  K.  B.  306.  49  L.  J.  Oh.  243. 

(6)  PhUUpson  r.  Gibbon,  L.  R.  6  Oh.  (e)  Matts  v.  Hawkins,  5  Taunt.   20. 

428  ;  40  L.  J.  Oh.  406.     It  appeared,  in  In  the  metropolia,  party-walls  are  rega- 

this'  case,  that  the  owner  of  the  house  lated  by  the  London  Building  Act,  1894 

had  himself  rebuilt  the  wall  more  than  (57  &  58  Tict.  o.  coxiii.).    See  Hunt  v. 

thirty  years  before  the  commencement  Harris,  19  0.  B.  N.  S.  13 ;  34  L.  J.  0.  P. 

of  the  suit,  but  had  replaced  the  in-  249;  Knight  y.Pursell,!!  Oh.  D.  412; 

Boription.  48  L.  J.  Oh.  395. 

(c)  Weston  v.   Arnold,   L.    E.    8  Oh.  (/)   Vowles  v.  3Uller,  3  Taunt.  137. 

1084;  43  L.  J.  Oh.  123.  (g)  Voyce  v.  Voyce,  Gow,  201. 
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Bight  of  property  in  trees  and  hushes, — According  to  the  old 
authorities,  the  general  property  in  trees  is  in  the  landlord,  and 
the  general  property  in  bushes  is  in  the  tenant,  although,  if  the 
tenant  exceeds  his  right — as  by  grubbing  up  or  destroying  fences 
— he  may  be  liable  to  an  action  of  waste.  The  tenant  has  the 
general  property  in  the  cuttings  of  a  hedge,  whoever  cuts  it  (h). 

The  maxim  "  quiequid  plantatur  solo,  solo  cedit "  applies  to 
trees,  so  that  if  trees  be  blown  down  they  belong  to  the  personalty, 
if  practically  severed,  but  to  the  inheritance  if  not  severed  (i). 

Ownership  of  trees  standing  in  boundary  hedges. — In  an  old 
case,  it  is  said  that,  "if  a  tree  grows  in  a  hedge  which  divides  the 
land  of  A  and  B,  and  by  the  roots  takes  nourishment  in  the  land 
of  A  and  also  of  JB,  they  are  tenants  in  common  of  the  tree  ;  and 
so  it  was  adjudged  "  {k).  But  this  must  be  understood  of  fences 
of  which  the  adjoining  owners  are  also  tenants  in  common ;  for 
the  general  rule  is,  that  the  ownership  of  the  trees  follows  the 
ownership  of  the  hedge ;  and  the  tree  will  be  held  to  belong  to 
the  party  on  whose  land  the  trunk  stands,  without  reference  to 
the  direction  of  the  roots. 


SECTION  III. 

INJURIES  TO  INCOKPOREAL  EIGHTS  IN  LAND. 

There  are  various  acts  recognized  by  the  law,  by  which  an  owner 
in  fee  simple  can  modify  his  rights  or  even  devest  himself  of 
them.  By  leave  and  licence  he  can  legalize  an  act  on  the  part 
of  another  person  which,  without  that  leave  and  licence,  would 
be  a  trespass ;  by  grant  he  can  actively  confer  upon  others  rights 
over  the  property  which  he  holds  in  fee  simple;  and  by  long 
acquiescence  he  can  passively  invest  others  with  the  same  rights. 
Eights  acquired  in  the  manner  last  mentioned  are  said  to  be 
acquired  by  prescription,  which  in  the  eye  of  the  law  implies  a 
grant.  A  person  acting  upon  the  leave  and  licence  of  the  owner 
in  fee  simple  commits  no  wrong ;  and,  a  fortiori,  a  person  acting 

Qi)  Berriman  v.  Peacoclf,  9  BiBg.  384 ;  (k)  Anon.,  2  Eolle  Hep.  255 ;  Water- 

2  L.  J.  C.  P.  23.  man  v.  Soper,  1  Ld.  Kaym.  737 ;  Holder 

(i)  Swiriburny.  Amslie,30Ch.'D.i85;  v.  Coates,  M.  &  M.  211.     As  to  trees 

55  L.  J.  Ch.  615.     See  also  Harrison  v.  overhanging  railways,  see  31  &  32  Vict. 

Harrison,  28  Ch.  D.  220;  54  L.  J.  Oh.  o.  119,  s.24. 
617. 


SECT.  III.]  LICENCES.  385 

in  exercise  of  a  right  conferred  by  grant  or  acquired  by  pre- 
scription commits  no  wrong.  Licences,  grants,  and  prescription 
will  now  be  considered  in  order. 

Licences. — "  A  dispensation  or  licence,"  observes  Vaughan,  O.J., 
"  properly  passeth  no  interest,  nor  alters  or  transfers  property  in 
anything,  but  only  makes  an  action  lawful  which  without  it  had 
been  unlawful  "  (l).  The  only  legal  effect  of  a  licence  to  hunt  iu 
a  man's  park  or  to  come  into  his  house,  is  to  legalize  those  actions 
which  without  licence  had  been  unlawful.  Thus  a  mere  licence 
gives  the  licensee  no  right  of  action  against  a  third  person  who 
without  licence  claims  to  do  the  acts  which  are  justified  only  by 
the  licence  (m). 

A  licence  may  be  conferred  by  parol,  such  as  a  licence  to 
stack  hay  on  the  land  of  the  licensor  (n)  or  to  occupy  a  box  at 
an  opera  (o).  It  may  also  be  conferred  by  deed,  in  which  case 
the  question  whether  a  licence  has  been  conferred  or  an  incor- 
poreal right  granted  will  turn  upon  the  construction  of  the  deed. 
There  is  a  difference  between  a  licence  of  pleasure  and  a  licence 
of  profit.  The  former  is  prima,  facie  personal  to  the  licensee,  and 
cannot  be  assigned  over.  If  licence  be  conferred  upon  me  to  walk 
in  another  man's  land  or  to  go  through  another  man's  ground,  I 
may  not  give  or  grant  this  to  another  (p).  But  a  licence  of  profit 
may  be  exercised  by  the  licensee  and  his  servants  by  his  com- 
mand (q).  It  would  seem,  however,  that  such  a  licence  is  only  a 
licence  in  name,  and  is  in  reality  a  grant. 

A  licence,  strictly  so  called,  is  prima  facie  revocable  at  the 
will  of  the  grantor,  whether  conferred  by  deed  or  parol  (r). 

Licence  coupled  with  an  interest. — A  distinction  is  often  drawn 
between  licences  which  are  said  to  be  coupled  with  an  interest, 
which  are  not  revocable,  and  licences  pure  and  simple,  which,  to 
distinguish  them,  are  called  bare  licences,  and  which,  as  we  have 
seen,  are  revocable.  The  cases  where  licences  are  coupled  with 
an  interest  and  are  said  tb  be  irrevocable  seem  to  fall  into  three 
groups ;  first,  where  the  licence  is  annexed  by  law  to  the  enjoy- 
ment of  property ;  secondly,  where  the  licensee  has  so  altered  his 
position  upon  the  faith  of  the  licence  continuing  as  to  make  it 
inequitable  in  the  licensor  to  revoke  the  licence;  and  thirdly, 
where  the  licence  is  conferred  under  a  contract,  express  or  implied, 

(I)  Thomas   v.  Sorrell,  Vaughan,  at  (p)  Wingate'a  Maxims,   379;   Shep- 

p.  351.  pard's  Touchstone,  p.  239 ;  2  Bl.  Comm. 

(m)    Hill  V.  Tupper,  2  H.  &  C.  121 ;  35;  Ackroyd  v.  Smith,  10  0.  B.  16i;  19 

32  L.  J.  Ex.  217 ;  Doe  v.  Wood,  2  B.  &  L.  J.  0.  P.  315. 

Aid.  724, 739.  (g)  Y.  B.  Trin.  12  Hen.  7,  fo.  25,  pi.  5 ; 

(n)  Web  V.  Paternoster,  Palm.  71.  Hit.  13  Hen.  7,  fo.  13,  pi.  2 ;  Wiclcham  v. 

(o)  Taylor  v.  Waters,  7  Taunt.  374;  Ba«)7i;er,7M.  &  ■W.63;  10  L.  J.  Ex.  153. 

Wood  V.  LeadUtter,  13  M.  &  W.  838 ;  14  (r)  Wood  v.  Leadbiiter,  13  M.  &  W. 

L.  J.  Ex.  161.  838  ;  14  L.  J.  Ex.  161. 
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that  it  shall  not  be  revoked.  In  this  last  case  the  licence  is  not, 
strictly  speaking,  irrevocable,  for  it  may  be  revoked  so  that  it 
ceases  to  justify  the  person  purporting  to  enter  under  it ;  but  it 
can  only  be  revoked  on  payment  of  damages. 

With  regard  to  the  first  class,  it  is  a  principle  of  law  that  a 
man  may  not  derogate  from  his  own  grant.  If  it  is  necessary  to 
the  enjoyment  of  the  subject-matter  of  a  grant  that  the  grantee 
should  have  a  licence  to  enter  upon  the  land  of  the  grantor,  the 
law  confers  that  licence,  and  the  grantor  cannot  revoke  it.  For 
example,  "  By  the  grant  of  trees  by  a  tenant  in  fee  simple,  they 
are  absolutely  passed  away  from  the  grantor,  and  his  heirs,  and 
vested  in  the  grantee,  and  go  to  the  executors  or  administrators, 
being,  in  understanding  of  law,  divided  as  chattels  from  the  free- 
hold ;  and  the  grantee  hath  power  incident  and  implied  to  the 
grant  to  fell  them  when  he  will,  without  any  other  special 
licence,  which  can  never  be  restrained  by  a  power  given  by  the 
grantor  in  the  affirmative,  which  the  grantee  bad  before  "  (s) ;  and 
so  where  a  lessor  excepted  trees  from  a  lease  and  afterwards  had 
an  intention  to  sell  them,  it  was  held  that  the  law  gave  him  and 
them  who  would  buy  power,  as  incident  to  the  exception,  to  enter 
and  show  the  trees  to  those  who  would  have  them,  for  without 
"sight  none  would  buy,  and  without  entry  none  could  see  them  (i) ; 
and  he  may  assign  over  the  property  in  the  trees,  and  his  assigns 
may  enter  upon  the  land  and  fell  the  trees  and  carry  them  away  (u). 

In  such  cases  a  licence  by  parol,  coupled  with  a  grant,  is  as 
irrevocable  as  a  licence  by  deed,  provided  only  that  the  grant  is 
of  a  nature  capable  of  being  made  by  parol  {x).  For  example, 
chattels  may  be  granted  by  parol  with  delivery  (y).  A  grant  by 
parol  of  a  chattel  which  could  not  be  enjoyed  without  entry  on 
the  land  of  the  grantor  would  seem  to  carry  with  it  an  irrevocable 
licence  to  enter  upon  the  land  (z).  A  mere  parol  agreement  for 
the  sale  of  timber,  as  and  when  cut  by  the  purchaser,  to  whom  no 
property  in  the  timber  passes  till  severance,  confers  no  irrevocable 
licence  upon  him  (a).  '  The  interest  which  is  alleged  to  confer  an 

(s)  Stulcely    v.  Butler,  Hob.   168    at  Ca/rdigan  (Earl)  v.  Armitage,  2  B.  &  0. 

p.  173.     See  also  Palmer's  case,  5  Co.  197.     Of.  Wood  v.  Leadbitier,  13  M.  & 

Zii:  Basset  v.Maynard,Oio.:£i\iz.  819;  W.  838  at  p.  853;  14  L.  J.  Ex.  161; 

Cardigan  (Earl  of)  v.  Armitage,  2  B.  &  Wood  v.  Manley,  11  A.  &  E.  84 ;  9  L.  J. 

C.  197  at  p.  210.  Q.  B.  27 ;  Patrick  v.  ColericJc,  3  M.  &  W. 

(t)  Liford's  case,  11  Co.  51  6,  52  a.  488 ;  7  L.  J.  Ex.  135.    But  this  eannot 

(m)  Palmer's  case,  5  Co.  24  6 ;  Basset  be  said  to  be  clear :  see  Y.  B.  Mich. 

V.  Maynard,  Cro.  Eliz.  819.     See  also  9  Ed.  4,  f.  35,  pi.  10,  per  Littleton,  J. ; 

Plowd.  15,16;  lEoU.  Abr.  Dismes,  X.,  Viner  Abr.  Trespass  (Ha.  2),  pi.  12; 

pi.  2,  3.  Anthony  v.  Haneys,  8  Bing.  186  ;  1  L.  J. 

(x)   Wood  V.  LeadUtter,  13  M.  &  W.  C.  P.  81 ;  Williams  v.  Morris,  8  M.  &  W. 

838  at  p.  845  ;  14  L.  J.  Ex.  161.  488;  11  L.  J.  Ex.  126,  per  Parke,  B. ; 

(y)  Coehrane  v.  Moore,  25  Q.  B.  D.  57 ;  ante,  p.  313,  and  post,  p.  617. 
59  L.  J.  Q.  B.  377.  (a)   WaUey  v.  Froggatt,  2   H.  &   0. 

(2)   Stulcely    V.    ButUr,    Hob.     168;  669 ;  33  L.  J.  Ex.  5. 
Liford's  ease,  11  Co.  Rep.  516,  52  a; 
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irrevocable  licence  must  be  an  interest  in  tlie  thing  to  which  the 
licence  is  appurtenant.  An  auctioneer  retained  to  sell  goods  on 
the  land  of  the  owner  has  not  got  an  irrevocable  licence  (b). 

A  licence  to  place  goods  upon  the  licensor's  land  cannot  be 
revoked  without  allowing  the  licensee  a  reasonable  time  for  the 
removal  of  his  goods  (c). 

An  incorporeal  right  cannot  be  granted  except  by  deed.  "  If 
one  license  me  and  my  heirs  to  come  and  hunt  in  his  park, 
I  must  have  a  writing  (that  is  a  deed)  (d)  of  that  licence,  for  a 
thing  passes  by  the  licence  which  endures  in  perpetuity ;  but  if 
he  licenses  me  one  time  to  hunt,  that  is  good  without  deed,  for  no 
inheritance  passes"  (e).  A  parol  licence  to  one  his  heirs  and 
assigns  to  make  and  maintain  a  drain  on  the  land  of  the  grantor 
is  only  effective  to  justify  acts  done  under  it  until  it  is  revoked, 
for  a  freehold  interest  or  right  in  the  land  of  another  can  only  be 
granted  by  deed  (/). 

It  often  happens  that  what  is  called  a  licence  is  really  more 
than  a  licence,  and  comprises,  or  is  connected  with,  a  grant. 
Thus,  "  a  licence  to  hunt  in  a  man's  park  and  carry  away  the 
deer  killed  to  his  own  use  ;  to  cut  down  a  tree  in  a  man's  ground 
and  to  carry  it  away  the  next  day  after  to  his  own  use,  are  licences 
as  to  the  acts  of  hunting  and  catting  down  the  tree ;  but,  as  to  the 
carrying  away  of  the  deer  killed  and  tree  cut  down,  they  are 
grants  "  (ff).  To  point  the  distinction,  a  mere  licence  of  pleasure, 
such  as  a  licence  to  hunt  over  a  man's  land,  whether  made  by 
deed  or  simple  contract,  is  revocable  ;  but  a  licence  to  hunt  and 
carry  away  the  game  killed  amounts,  if  under  seal,  to  a  grant,  and 
cannot  be  revoked  (h).  Upon  a  similar  principle  it  would  seem 
that  that  which  is  in  form  a  licence,  but  in  reality  a  lease,  cannot 
be  revoked  at  pleasure  (i). 

A  right  to  go  upon  the  land  of  another  to  shoot  and  sport 
there,  or  to  fish  in  the  waters  thereof,  authorizing  the  licensee 
both  to  take  and  carry  off  the  game  or  the  flsh,  is  an  incorporeal 
right  lying  in  grant,  and  can  only  be  created  by  deed  (j).   When 

(6)  TapUn  v.  Florence,  10  C.  B.  744;  p.  351. 

20  L.  J.  0.  P.  137.    The  authority  of  a  (ft)  Mich.    18    Ed.    4,    pi.     12,    per 

factor  to  sell  goods  is  revocable  even  Brian,  C.J. ;   Mich.  39  Hen.  6,  pi.  12  ; 

though  he  has  made  advances  to  his  Bro.    A.br.   Licences,  pi.  9.     As  to  a 

principal  on  account  of  the  goods.  licence  to  fish,  see  Mills  v.  Mayor  of 

(c)  Cornish  v.  Stubbs,  L.  K.  5  0.  P.  Colchester,  L.  E.  2  0.  P.  476;  3  ib.  575; 
334;   39    L.   J.   0.   P.   202;   Mellor  v.  36  L.  J.  0.  P.  210 ;  37  L.  J.  C.  P.  278. 
Watkins,  L.  K.  9  Q.  B.  400.  (i)   Wood  v.  Leadbitter,  13  M.  &  TV. 

(d)  Wiekham  v.  Haulier,  7  M.  &  W.      838  at  p.  848;  14  L.  J.  Ex.  161;  Beg. 
63  at  p.  79;  10  L.  J.  Ex.  153.  v.  Winter,  2  Salk  587. 

(e)  Y.  B    Mich.  11  Hen.  7,    pi.  30,  (j)  Balte  of  Somerset  v.  Fogwell,  5  B. 
fol.  8.                              ^                                  &  0.  875;  5  L.  J.  (O.  S.>  K.  B.  49; 

(/)  Hewlins  v.  Shippam,  5  B.  &  0.  Bird  v.  Higginson,  2  Ad.  &  E.  696 ;  4 

221 ;  4  L.  J.  (O.  S.)  K.  B.  241 ;  Webber  L.  J.  K.  B.  124;  Thomas  v.  Fredericks, 

V.  Lee,  9  Q.  B.  D.  315 ;  51  L.  J.  Q.  B.  485.  16  L.  J.  Q.  B.  393  ;  Ewart  v.  Graham, 

((/)  Thomas    v.  Sorrell,  Vaughan,  at  1  H.  L.  C.  331 ;  29  L.  J.  Ex.  88. 
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so  created,  it  is  a  profit  a  prendre,  and  entitles  the  grantee  to 
bring  an  action  in  his  own  name  if  his  right  is  interfered  with  (k). 

If  a  corporation  purports  to  make  a  grant  which  is  ultra  vires, 
the  grant  will  operate  as  a  revocable  licence  (I).  Similarly,  where 
a  person  purports  to  grant,  whether  by  parol  or  by  deed,  a  right 
which  cannot  be  granted  bylaw  (m),  or  purports  to  grant  by  parol 
a  right  which  by  law  can  only  be  granted  by  deed,  the  intended 
grant  will  operate  as  a  mere  licence  or  permission,  which  will^  so 
long  as  it  has  not  been  countermanded,  justify  an  entry  upon  the 
land  (m)  ;  but  it  confers  no  indefeasible  right,  and  may  be  recalled 
at  the  pleasure  of  the  grantor  (o) ;  and  cannot  be  assigned  (_p). 
Thus,  a  mere  licence  for  the  enjoyment  of  a  right  of  way  over  the 
land  of  the  licensor  may  at  any  time  be  put  an  end  to  by  the 
latter.  So  a  mere  parol  permission  to  cut  a  drain,  or  make  a 
watercourse,  and  use  it  for  the  passage  of  water,  may  be  revoked 
at  law,  and  the  drain  or  watercourse  stopped  up  by  the  proprietor 
who  has  given  the  permission,  and  through  whose  land  the  water 
runs  (g).  "  Suppose  the  case  of  a  parol  licence,"  observes  Alder- 
son,  B., "  to  come  on  my  lands,  and  there  to  make  a  watercourse  to 
flow  on  the  land  of  the  licensee.  In  such  a  case  there  is  no  valid 
grant  of  the  watercourse,  and  the  licence  remains  a  mere  licence, 
and  therefore  capable  of  being  revoked.  On  the  other  hand, 
if  such  licence  were  granted  by  deed,  then  the  question  would 
be  on  the  construction  of  the  deed,  whether  it  amounted  to  a 
grant  of  the  watercourse ;  and,  if  it  did,  then  the  licence  would 
be  irrevocable  "  (r). 

The  question  what  amounts  to  a  revocation  of  the  licence  is 
commonly  a  question  of  fact.  The  locking  of  a  gate  across  a  way 
over  which  a  man  has  a  licence  to  pass  is  a  manifest  revocation  of 
the  licence,  and  a  plain  statement  to  everybody  that  the  way  is  no 
longer  to  be  used  (s). 

A  parol  licence  to  enjoy  an  easement  over  the  freehold  of 
another  is  at  once  determined  by  a  transfer  of  the  property  {t) ; 
and  the  grantee  of  the  licence  is,  consequently,  a  trespasser  if  he 

(ft)  Fiizgeraldx.  Fhlanlc,ll8Si;}2Ch.  (<j)  Ojakir     v.  Cowper,  1  Or.  M.  &  E. 
96 ;  66  L.  J.  Oh.  529.                               418  ;  Fentiman  v.  Smith,  i  East,  107. 

(J)  See   Islington   Vestry  v.   Bornsey    (r)  Wood,  v.  Leadbitler   13  M.  &  W. 

TTrban   Council,  [1900]   1   Oh.  695  ;  69  838  at  p.  845 ;  14  L.  J.  Ex.  161 ;  Lee  v. 

L.  J.  Oh.  324.  Stevenson,  EI.  Bl.  &  El.  512 ;  27  L.  J. 

(m)  Hill  V.  Tupper,  2  H.  &  C.  121 ;  Q.  B.  263 ;  Bridges  v.  Blanchard,  1  A. 

32  L.  J.  Ex.  217.  &  E.  536. 

(n)  Feltham  v.  Carlwright,  7  So.  695  ;  (s)  Eyde  v.  Graham,  1  H.  &  C.  593 ; 

9  L.  J.  0.  P.  67.  32  L.  J.  Ex.  27. 

(o)  Wood  V.  Leadhitter,  13  M.  &  W.  (<)  Pollock,  O.B.,  Coleman  v.  Foster, 
838,  845 ;  14  L.  J.  Ex.  161  ;  Adams  v.  1  H.  &  N.  37  at  p.  40 ;  Brown  v.  Metro- 
Andrews,  15  Q.  B.  284;  20  L.  J.  Q.  B.  politan  County  Society,  1  El.  &  El.  832; 
33.  28  L.  J.  Q.  B.  236 ;  Davies  &  Co.,  In  re 

(p)  Ackroyd  v.  Smith,  10  C.  B.  164;  22  Q.  B.  D.  193, 
19  L.  J.  0.  P.  315. 
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afterwards  enters  upon  the  land  in  tlie  exercise  of  his  supposed 
right,  although  he  has  received  no  notice  of  the  transfer  (m). 

Secondly,  there  is  a  doctrine  of  equity  that  if  the  owner  in 
fee  of  lands  stands  by  and  allows  another  person  to  erect  a 
building  upon  his  land,  he  cannot  deprive  the  person,  who  has 
so  laid  out  his  money,  of  the  use  of  the  building  (v) ;  and,  if  an 
adjoining  landowner  assents  to  the  rebuilding  of  a  house  upon  a 
certain  plan,  with  an  increased  elevation,  or  wit'.i  an  enlargement 
of  ancient  windows  or  the  opening  of  new  windows,  and  the  house 
is  accordingly  rebuilt  on  the  approved  plan,  the  landowner  cannot 
afterwards  object  to  the  alterations  (x). 

Upon  the  same  principle,  if  a  landowner  has  granted  to  his 
neighbour  by  parol  an  easement  to  be  enjoyed  over  his  land,  and 
the  neighbour  incurs  expense,  with  the  sanction  of  the  land 
owner,  in  constructing  permanent  works  for  the  enjoyment  of  the 
privilege,  the  landowner  will  not  be  allowed  to  withdraw  his 
consent  and  prevent  the  enjoyment  of  the  privilege,  without 
making  compensation  to  the  licensee  (y) ;  for,  whenever  a  person 
has  been  induced  to  lay  out  money  upon  the  land  of  another, 
upon  the  faith  of  a  verbal  agreement,  that  in  consideration  of 
the  expenditure  the  person  laying  out  his  money  shall  enjoy  an 
easement,  privilege,  or  profit  upon  the  land,  the  privilege  cannot 
be  withdrawn  by  the  owner  of  the  land,  without  tendering  full 
compensation  for  the  expenditure  (z).  Where  persons  desirous 
of  supplying  a  town  with  water  applied  to  the  defendant  for  per- 
mission to  make  a  watercourse  through  his  land,  and  permission 
was  granted  by  word  of  mouth,  and  the  watercourse  was  made  at 
considerable  expense,  and  was  enjoyed  for  nine  years,  when 
disputes  arose,  and  the  defendant  cut  off  the  water,  the  Court  of 
Chancery  restrained  him  by  injunction  from  obstructing  the  flow 
of  water  on  compensation  being  made  to  him  for  the  use  of  his 
land  (a). 

The   same   principle   applies   to   those   claiming  under   the 
licensor  provided   they  purchase  with  notice  of  the  licensee's 

(M)   WalUs  V.  Harrison,  4  M.  &  W.  Mold  V.  Wheatcro/t,  27  Beav.  510 ;    2^ 

638;   8  L.  J.  Ex.  44;  Boffey  v.  Sender-  L.  J.  Ch.  11. 

son,  17  Q.  B.  574 ;  21  L.  J.  Q.  B.  49 ;  (z)  Winter  v.  Broclcwell,  8  East,  308 ; 

Russell  V.  Harford,  L.  E.  2  Eq.  507.  Liggins  Y.  Inge,  7  Bing.  682 ;   9  L.  J. 

(v)  Dann  v.  Spurrier,  7  Ves.  231  at  (0.  S.)  C.  P.  202 ;  Davies  v.  Marshall, 

p.  236.  10  0.  B.  N.  S.  697;  31  L.  J.  0.  P.  61 ; 

(a)  Catching  v.  Basset,  32  Beav.  101 ;  Bankart  v.  Tennant,  L.  E.  10  Eq.  141 ; 

32  L.  J.  Ch.  286.  39  L.  J.  Ch.  809;  Laird  v.  Birkenhead 

(y)  2  Eq.  Oa.  Abr.  522,  pi.  3;  Claver-  Bail.  Co.,  1  Johns.  600;  29  L.  J.  Ch. 

ing's  ease,  cited  in  Jackson  v.  Cator,  5  218;   Unity  Joint  Stock  Banlcing  Assoc. 

Ves.  688  at  p.  690 ;  Powell  v.  Thomas,  v.  King,  25  Beav.  79 ;  27  L.  J.  Ch.  585 ; 

6  Hare,  300;    Beaufort  (Dulce  of)   v.  Bamsden  v.  Dyson,  L.  E.  1  H.  L.  129 

Patrick,    17    Beav.    60 ;     Moreland    v.  at  p.  170. 

Bichardson,  22  Beav.  596 ;  25  L.  J.  Ch.  (a)  Devonshire   (Duhe)  v.    Elgin,  14 

883;   24  Beav.  33;  26  L.  J.  Ch.   690;  Beav.  530;  20  L.  J.  Ch.  495. 
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equitable  rights.  Thus  where  A  sold  by  parol  to  his  neighbour 
B  the  right  of  using  two  chimneys  in  A's  wall  for  a  certain  con- 
sideration, which  was  paid,  and  the  chimneys  were  used  for 
several  years,  and  C  purchased  A's  house  without  actual  notice  of 
the  right,  the  court  held  that,  there  being  fourteen  chimney-pots 
on  the  wall,  and  only  twelve  flues  in  A^s  house,  G  had  constructive 
notice  of  the  right  (6).  But  the  mere  fact  of  there  being  windows 
in  an  adjoining  house  which  overlook  a  purchased  property,  is 
not  constructive  notice  of  any  agreement  giving  a  right  to  the 
access  of  light  to  them  (c). 

Where  the  owners  and  occupiers  of  land  authorized  to  be 
taken  for  public  works  have  licensed  the  entry  of  a  public  board 
or  company  for  the  purpose  of  commencing  the  construction  of 
the  works,  they  cannot  revoke  the  consent  once  given,  and  treat 
their  licensees  as  trespassers,  but  must  resort  to  the  statutory 
remedy  for  compensation  (d). 

Licence  given  for  consideration. — Where,  as  one  of  the  terms  of 
a  contract  made  for  valuable  consideration,  the  parties  agree  that 
one  shall  give  the  other  a  licence  to  enter  upon  his  lands,  it  may 
be  an  implied  term  that  he  will  not  revoke  the  licence.  In  such 
a  case  the  licence  is  by  its  nature  revocable,  but  the  reyocation  is 
a  breach  of  the  contract  (e). 

Servitudes. — The  unrestricted  ownership  of  property  naturally 
carries  with  it  a  right  to  do  whatever  the  owner  pleases  ;  but  the 
common  interests  of  mankind  require  certain  restrictions  to  be 
placed  upon  this  freedom  of  ownership,  to  prevent  one  proprietor 
from  so  using  his  property  as  to  render  it  a  source  of  injury  to 
another.  Thus,  it  is  impossible  for  landed  property  to  be  bene- 
ficially occupied,  unless  each  landowner  is  prevented  from  so  dam- 
ming up  or  diverting  the  natural  streams  and  watercourses  on  his 
land  as  to  deprive  his  neighbour  of  water  which  would  otherwise 
naturally  flow  to  him.  Neither  could  land  be  usefully  cultivated, 
if  one  man  were  allowed  to  dig  pits,  mines,  or  quarries,  so  near  to 
the  boundary  of  his  estate,  that  his  neighbour's  land,  long  deprived 
of  its  natural  support,  would  sink  into  the  hollow  (/).  Every 
landed  estate,  therefore,  is  burdened  with  certain  duties  or 
services,  which  it  is  bound  by  law  to  render  to  the  adjoining 
property  {g). 

(b)  Hervey  v.  Smith,  22  Beav.  299.  Taplin  v.  Florence,  10  0.  B.  744 ;  20  L. 

(o)  Allen  V.  Seckham,  11  Ch.  D.  790;  J.  0.  P.  137. 

48  L.  J.  Oh.  611.  (/)  Bonomi  v.  Bachhoute,  E.  B.  &  E. 

(d)  Doe  V.  Leeds  and  Bradford  Bail.  622  at  p.  659 ;  28  L.  J.  Q.  B.  378 ;  34 
Co.,  16  Q.  B.  796;  20  L.  J.  Q.  B.  486 ;  L.  J.  Q.  B.  181. 

Knipp  V.  London,  Chatham,  &c.,  Bail.  (g)  In  the  Koman  law  this  service 

Co.,  2  H.  &  0.  212 ;  32  L.  J.  Ex.  238.  was  deaomiuated  a   servitude — a   term 

(e)  Kerrieon  v.  Smith  (1897),  2  Q.  B.  used  to  denote  bnth  t  he  right  and  the 
415;  66  L.  J.  Q.  B.  762.  Of.  Smart  v.  obligation.  Bsm  a  jure  imponilurseroi- 
&ndirs,  5  C.B.  895;  17  L.  J.  0.  P.  258;  tus  prieiio  vieinorum  :  scilicet   ne   qais 
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Division  of  servitudes. — There  are  two  principal  classes  of 
servitudes  in  our  law ;  viz.  natural  servitudes,  which  are  derived 
from  the  situation  of  places,  and  are  a  necessary  adjunct  to  the 
property  to  which  they  are  annexed ;  and  conventional  servitudes, 
which  are  established  by  grant  or  enjoyment.  The  right  and 
burden  of  natural  servitudes  are  contemporaneous  with  the  right 
of  property  itself. 

Natural  servitudes. — The  two  principal  natural  servitudes  are 
(1)  the  obligation  of  the  higher  riparian  owner  to  transmit,  un- 
obstructed and  unpolluted,  the  flow  of  natural  streams  to  the 
lower  lands  ;  and  (2)  the  obligation  of  the  owners  of  the  adjacent 
and  subjacent  land  to  afford  lateral  and  vertical  support  to  the 
adjacent  and  superincumbent  land  in  its  natural  state. 

Conventional  servitxides. — With  regard  to  conventional  servi- 
tudes, it  is  to  be  observed  that  an  owner  or  occupier  of  land  may 
by  covenant  with  another  person  impose  upon  himself  and  his 
personal  representatives  any  restriction  upon  his  user  of  the  land, 
and  for  breach  of  such  a  covenant  he  and  his  estate  will  be  liable 
in  damages.  But  it  seems  that  his  successors  in  title  by  purchase 
would  not  be  bound  at  law.  In  equity,  however,  if  an  owner  of 
land  restricted  his  user  by  covenant  purporting  to  bind  himself 
and  his  assigns,  a  purchaser  who  took  from  him  with  notice  of  the 
restrictive  covenant  could  be  restrained  by  injunction  from  break- 
ing it.  This  subject  of  restrictions  and  other  obligations  imposed 
by  covenant  belongs  to  the  law  of  contract,  and  does  not  come 
within  the  scope  of  this  work. 

In  some,  but  by  no  means  all  cases,  that  which  is  in  form  a 
covenant  may  operate  as  a  grant  of  an  incorporeal  right  (li). 

Any  right  affecting  the  land  of  the  grantor,  and  not  being  a 
conveyance  of  the  land  itself  or  any  part  thereof,  is  in  technical 
language  the  subject  of  a  grant.  No  particular  words  are  necessary 
to  a  grant ;  any  words  which  show  the  intention  to  give  an  interest 
which  is  by  law  grantable,  are  sufficient  to  effect  that  purpose. 
If  the  words  can  only  be  read  as  amounting  to  a  covenant,  the 
covenant  will  not  at  law  {i)  affect  the  land  in  the  hands  of  the 
assignee  of  the  covenantor ;  but  if  they  amount  to  a  grant  of  an 

gtagnumsuumaUius  tollat,  per  quod  tens-  deed_  of  grant,  still,  for  the  purposes  of 

mentum    vicini    suhmergatur ;    item    ne  acquisition    otherwise    than    by    con- 

faeiat  fossam  in  suo  per  quam  aquam  veyaiice,  it  does  not  lie  in  grant.     Cou- 

vicini  divertat,  vel  per  quod  ad  alveum  sequeiitly,   it  _  cannot    be    claimed    by 

mum  pristinum  reverti  non  possit  in  toto  prescription  either  at  common  law  or 

vel  in  parte.    BraotoD,  lib.  4,  fol.  221.  under  the  Prescription  Act,  but  comes 

(A)  Corporeal  rights  lie  in  livery;  in-  under  the  provisions  of  the  Real  Property 

corporeal  rights  lie  in  grant.    The  dis-  Limitation  Acts. 

tinolion  is  still  material,  notwithstand-  (f)  Seous  in  equity  if  the  covenant 

ing  the  Real  Property  Act,  18i5  (8  &  9  be  a  restrictive  covenant  and  the  assignee 

Vict.   c.   106) ;   for  though  f  ince  that  take  with  notice  of  it.     Tulk  v.  Moxliay, 

statute  land  can  only  be  conveyed  by  2  Phill.  774;  18  L.  J.  Oli.  83. 
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easement  or  profit  appurtenant  to  land  of  the  grantee,  the  grant 
will  bind  the  subsequent  owners  of  the  land  of  the  grantor  (k). 

Kinds  of  conventional  servitudes. — Bracton,  in  his  book  of  the 
laws  and  customs  of  England,  enumerates  the  different  conven- 
tional servitudes  with  which  the  estate  of  one  proprietor  may  be 
burthened  for  the  convenience  of  another,  such  as  rights  of  de- 
pasturing cattle ;  rights  of  common ;  rights  of  estover,  or  of  catting 
wood  for  burning  in  the  dwelling-house,  or  for  building,  or  repairs ; 
of  cutting'and  carrying  away  turf;  of  digging  for  and  gathering 
minerals,  stones,  or  sand ;  rights  of  hunting ;  rights  of  way ; 
rights  of  drawing  water  from  a  neighbouring  well;  rights  of 
watercourses,  or  of  a  passage  for  water  through  another's  land ; 
all  of  which  servitudes,  he  tells  us,  were  originally  imposed  upon 
land  by  the  will,  ordering,  or  consent  of  the  lord,  or  have 
grown  up,  and  have  become  appurtenant  to  property,  without 
having  been  expressly  constituted,  through  long-continued,  peace- 
able, and  uninterrupted  enjoyment. 

The  interests  which  are  by  law  grantable  may  be  divided  into 
(1)  profits  d  prendre,  (2)  easements.  These  rights  are  either 
annexed  to  some  land  for  the  more  convenient  enjoyment  thereof, 
in  which  case  they  are  said  to  be  appurtenant  (or,  as  in  the  case 
of  certain  rights  of  common,  appendant),  or  they  are  independent 
of  the  enjoyment  of  any  land,  in  which  case  they  are  said  to  be 
in  gross. 

Conventional  servitudes — Acquisition — Express  grants. — A  grant 
of  a  profit  a  prendre  or  easement  must,  in  order  to  pass  the  legal 
estate,  be  made  by  deed  (I).  But  it  is  apprehended  that  a  con- 
tract to  grant  a  profit  a  prendre  or  an  easement  will  pass  the 
equitable  estate,  and  that  such  equitable  estate  will  be  protected 
by  injunction  against  tort-feasors.  Prima  facie  the  grant  of  a 
profit  a  prendre  or  easement  does  not  extend  beyond  the  estate 
which  the  grantor  has  in  the  land  at  the  time  of  the  grant. 
Thus,  if  a  termor  by  general  words  grants  a  profit  a  prendre  or 
easement  to  be  exercised  over  the  land  included  in  the  term,  and 
afterwards  acquires  the  reversion  expectant  on  the  determination 
of  the  term,  the  right  to  the  profit  a  prendre  or  easement  will  be 
extinguished  at  the  time  when  the  term  would  have  expired,  unless 
a  contract  to  the  contrary  can  be  collected  from  the  terms  of  the 
grant  (m). 

Conventional  servitudes — Profits  a  prendre. — A  profit  a  prendre 
is  a  right  vested  in  one  man  of  entering  upon  the  land  of  another, 

(k)  Bowhotham  v.  Wilson,  8  H.  L.  C.  10  Q.  B.  620 ;  17  L.  J.  Q.  B.  121. 

348 ;  30  L.  J.  Q.  B.  49.  (m)  Booth  v.  AlcocJe,  L.  E.  8  Ch.  663 ; 

(D  Bao.  Abr.  Grants,  E.;  Co.  Litt.  42  L.  J.  Oh.  557;  Bymer  v.  Mcllroy, 

2  a,  42  a  ;  14  Vin.  Abr.  Gbant,  G.  (a);  [1897]  1  Ch.  528  ;  66  L.  J.  Ch.  336. 
9  Roll.  Abr.  Grant  (9);  Jones  v.  Bdbin, 
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and  taking  therefrom  a  profit  of  the  soil.  Such  is  the  right  of 
depasturing  cattle  on  another's  land  ;  the  right  to  cut  therefrom 
and  carry  away  turf  or  wood ;  the  right  to  dig  for  and  carry 
away  stone,  slate,  coal,  and  minerals;  the  right  to  shoot  and 
sport  over  another's  land,  and  carry  away  and  consume  the  game 
killed ;  or  the  right  to  fish  in  the  waters  of  an  estate  or  of  a 
manor,  and  carry  away  and  consume  the  fish  taken. 

Conventional  servitudes — Profits  in  gross. — There  are  some 
profits  in  gross  which  are  incorporeal  hereditaments  capable  of 
being  inherited  by  the  heir  and  assigned  to  a  purchaser,  or  other- 
wised  conveyed  away.  They  are  tenements  within  the  definition 
of  Lord  Coke,  who  says  that  the  word  "  tenement  "  includes  not 
only  corporate  inheritances,  but  also  all  inheritances  issuing  out 
of  them,  or  concerning  or  annexed  to  them,  or  exerciseable  within 
them,  as  rent,  estovers,  common,  or  other  profits  granted  out  of 
land  (n).  If,  therefore,  a  landowner  grants  to  a  man  and  his  heirs 
a  right  to  dig  for  and  carry  away  minerals,  the  incorporeal  right 
may  be  demised  by  the  grantee  for  years  or  for  life,  or  conveyed 
away  to  another  and  his  heirs  (o).  Where  the  Lord  Mountjoy, 
by  deed  inroUed,  bargained  and  sold  the  Manor  of  Camford  to 
one  Brown  in  fee,  and  by  the  same  indenture  Brown  granted  to 
the  Lord  Mountjoy,  his  heirs,  and  assigns,  a  right  to  dig  for  ore 
in  the  waste  land  of  the  manor,  and  also  to  dig  turf  there,  and 
the  Lord  Mountjoy  demised  this  interest  to  one  Laicot  for 
twenty-one  years,  and  Laicot  assigned  the  same  over  to  two 
other  men,  it  was  held  that  the  assignment  was  good,  but  that 
the  two  assignees  could  not  work  severally  but  together,  with  one 
stock  and  such  workmen  as  belonged  to  them  both.  It  was 
further  held  that  the  assignee  had  no  exclusive  right  to  dig  for 
ore,  but  that  the  landowner  himself,  or  the  grantor  of  the 
privilege,  might  also  dig  for  ore  without  derogating  from  the 
grant  (p). 

It  is  often  difficult  to  decide  whether  a  right  or  a  mere  licence 
has  been  granted,  and  the  diflSculty  is  increased  by  the  fact  that 
what  is  in  fact  a  right  is  often  called  a  licence  (q).  A  right  to 
dig,  work,  mine,  and  search  for,  raise,  and  carry  away  metals  and 
minerals  in  certain  land  and  dispose  of  them  to  the  use  of  the 
grantee  and  his  heirs  is  commonly  called  a  mining  licence. 
These  so-called  licences  are  of  two  kinds,  exclusive  and  non- 
exclusive ;  but  the  former  is  in  reality  a  right  to  get  the  mines  to 

(«)  Co.  Litt.  20  a.  Leon.  147 ;   Ohetham  v.   Williamson,  4 

(o)  Muiketl  Y.  Hill,  5  Bing.  N.  0.  694,  East,  469 ;  Sutherland  (Duke)  v.  Heaih- 

707 ;    9   L.   J.   C.   P.   201 ;    Martyn  v.  cote  (1891),  3  Ch.  504 ;   60  L.  J.  Ch. 

Williams,  1  H.  &  N.  817,  827;  26  L.  J.  841. 

Ex.  117.  (?)  As  in  Doe  d.  Hanley  v.  Wood,  2 

(p)  Mounljoy's    case,    Godb.    17;     4  B.  &  Aid.  72-1. 
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the  exclusion  of  the  grantor,  while  the  latter  is  a  right  to  get 
them  in  common  with  the  grantor.  Prima  facie  such  a  grant 
does  not  exclude  the  grantor  (r).  It  confers  upon  the  grantee  a 
right  (sometimes  called  an  irrevocable  licence)  to  get  the  minerals 
together  with  a  grant  of  such  of  them  as  he  can  get,  the  grantor 
parting  with  no  estate  or  interest  in  the  rest.  In  this  case  the 
grantee  has  no  estate  in  the  land  itself,  or  any  particular  portion 
thereof,  or  in  any  part  of  the  ore,  metals,  or  minerals  ungot 
therein ;  but  he  has  a  right  of  property  only  in  such  part  thereof 
as,  upon  the  liberty  granted  to  him,  should  be  dug  and  got ;  i.e. 
no  more  than  a  mere  right  to  a  personal  chattel  when  obtained 
in  pursuance  of  incorporeal  privileges,  granted  for  the  purpose  of 
obtaining  it,  and  therefore  not  sufficient  to  entitle  the  grantee  to 
bring  an  action  of  ejectment  (s).  But  it  has  been  held  that  the 
grantee  of  an  exclusive  mining  licence  may,  after  entry,  bring  an 
action  of  trespass  (t).  And  there  would  seem  to  be  no  reason  why 
a  right  to  take  any  stone  or  slate  or  other  constituent  of  the  soil 
could  not  at  common  law  have  been  granted  in  fee  simple,  pro- 
vided the  grant  did  not  amount  to  a  conveyance  of  the  soil  itself 
or  part  of  it  (u). 

It  has  been  held  that  a  man  may  grant  to  another,  his  heirs 
and  assigns,  all  his  timber  trees  and  underwoods  (x),  and  that 
the  grantee  takes  a  profit  a  prendre  in  fee  simple  (y).  But  there 
is  a  difference  between  a  grant  of  a  right  to  take  a  profit  from 
land  and  a  grant  of  the  actual  produce  itself  with  a  right  to  take 
it  as  incident  to  its  enjoyment.  "  By  a  grant  of  trees " — i.e. 
specific  trees — "  by  tenant  in  fee  simple,  they  are  absolutely 
passed  from  the  grantor  and  his  heirs  and  vested  in  the  grantee, 
and  go  to  his  executors  or  administrators,  being,  in  understanding 
of  law,  divided  as  chattels  from  the  freehold  "  (z). 

Conventional  servitudes — Profits  a  prendre — Sole  and  several 
herbage  and  pasture. — Similarly  a  man  may  grant  to  another,  his 
heirs  and  assigns,  the  sole  and  several  herbage  and  pasture  of  any 
of  his  lands,  and  the  grantee  will  take  an  assignable  interest  (a), 
and  may  bring  an  action  of  trespass  against  any  one  who  invades 
his  several  pasture  (b). 

(r)  Sutherland   (Duhe)    v.   Beatliaote  Eep.  46  6. 

(1891),  3  Ch.  504;  60  L.  J.  Oh.  841.  (,y)  Bailey  v.  Stephens,  12  C.  B.  N.  8. 

(s)  Doe  V.  Wood,  2  B.  &  Aid.  724 ;  91  at  p.  103 ;  31  L.  J.  0.  P.  226. 

Ohetham  v.    Williamson,  4  East,  469 ;  (z)  Stukely  y.  Butler,  Hob.  168  at  p. 

Mountjoy's  case,  i  Leon.  147 ;  Godb.  18 ;  173.     See  also  Palmer's  case,  !i  Co.  Eep. 

Neiohy  v.  Harrison,  1  Johns.  &  Hem.  24  b;  Bassett  v.   Maynard,   Cro.   Eliz. 

393;  3  De  G.   F.  &  J.   287;   Carr  v.  819;  Cardigan (,Earl)  v.  Armitage,2B.& 

Bemon,  L.  E.  3  Ch.  524.  C.  197  at  p.  210. 

(0  Harlcr  v.  Birhbech,  3  Burr.  1556.  (a)  Welcome  v.  Upton,  6  M.  &  W.  53G ; 

(«)  Sutlierland    {Dulci)   v.    Ileaihcote  9  L.  J.  Ex.  154. 

(1891),  3  Ch.  504;  60  L.  J.  Oh.  841.  (6)  Potter  v.  No)th,  1  Wins.  Saund. 

(x)  Barrirtgton's  case  (Ghalhi  v.  Peter),  347 ;  Hosldns  v.  Bobbins,  2  Wms.  Saimd. 

8  Co.  Eep.  136  6 ;  Liford's  case,  1 1  Co.  320. 
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Common  of  pasture  is  a  right  o£  pasture  in  common  with  the 
owner  of  the  soil  (c).  It  may  be  granted  in  gross,  and  is  assign- 
able by  the  grantee,  provided  the  number  of  cattle  be  speci- 
fied (d) ;  but  if  the  number  of  beasts  is  unrestricted,  it  would  seem 
that  the  right  could  not  be  granted  over  by  the  grantee  (e). 

Conventional  servitudes — Profits  a  prendre — Bights  of  sport- 
ing.— The  right  of  taking  the  game  is  an  ordinary  incident  of 
property  ;  but  it  may  be  severed  from  the  ownership  of  the  soil, 
and  granted  as  a  separate  tenement  to  another  in  fee  (/).  The 
right  of  shooting  over  the  lands  of  another  is  a  right  to  shoot 
over  the  lands  as  they  may  happen  to  be,  the  landlord  not  doing 
anything  for  the  mere  purpose  of  injuring  the  right  of  shooting, 
yet  not  being  precluded  from  using  his  land  in  the  ordinary  way. 
A  landowner,  therefore,  who  has  demised  for  a  term  of  years  the 
right  of  shooting  over  liis  lands,  is  not  thereby  prevented  from 
cutting  timber  as  he  thinks  fit  in  the  ordinary  management  of 
his  land,  although  injurious  to  the  shooting  (g).  Where  land  is 
let  to  a  tenant  reserving  the  right  of  shooting,  the  tenant  may 
maintain  an  action  for  overstocking  the  land  with  game  so  as  to 
cause  damage  to  the  tenant's  crops  (h). 

Conventional  servitudes — Profits  a  prendre — Rights  of  fishery. — 
Similarly,  rights  of  fishing  may  be  granted  by  the  owner  of 
land  (i).  These  rights  are  divided  into  several  fisheries,  and 
common  of  fishery,  or  piscary.  A  several  fishery  is  a  right  to  fish 
in  certain  water  to  the  exclusion  of  all  other  persons  (Jc).  An 
action  of  trespass  lies  for  an  invasion  of  this  right  (I)  even  though 
no  fish  be  taken  (m).  It  has  been  finally  decided  that  prima 
facie  the  ownership  of  the  soil  passes  with  a  grant  of  a  several 
fishery  {n).  This  is  an  anomaly  and  an  exception  to  the  funda- 
mental rule  that  corporeal  hereditaments  lie  in  livery  and  not  in 
grant.  A  grant  of  a  weir  also  carries  with  it  the  property  in  the 
soil  (o). 

(c)  Co.  Lit.  122  a.  (0  Hol/ord  v.  Bailey,  13  Q.  B.  42G ; 

Id)  Drury   v.  Kent,    Cro.    Jac.    14  ;  18  L.  J.  Q.  B.  109. 

Spooner  Y.  Bay,  Cro.  Car.  432 ;  Daniel  (m)  Patrick    v.    Greenway,    cited    in 

V.  Hanslip,  2  Lev.  67.  Kidgill  v.  Moore,  9  C.  B.  36i  at  p.  370. 

(e)    Weekly  y.  Wildman,!  Ld.  Eaym.  (n)  Marshall  y.  UUeswater  Navigation 

405 ;  Pitt  V.  Chick,  Hutton,  45.  Co.,  3  B.  &  S.  732 ;  32  L.  J.  Q.  B.  139 ; 

(/)  Wiekham  v.  Sawleer,  7  M.  &  W.  Att.-Gen.  v.  Emerson,  [1891]  A.  C.  649; 

60;  10  L.  J.  Ex.  153;  Hilton  ^Overseers)  61  L.  J.  Q.  B.  79;  Hindson  v.  AsUy, 

V.  Bowes  (Overseers), -L.Ii.l  Q.B.  359;  [1896]   2   Ch.   1 ;    65  L.  J.   Ch.   515; 

35  L.  J.  M.  C.  137.  HanJiury  v.  Jenkins  (1901),  2  Ch.  401 ; 

Qg)  Gearrn  v.  Baker,  L.   E.    10   Ch.  70  L.  J.  Oh,  730. 

355 ;  44  L.  J.  Ch.  334.  (o)  Manbury  v.  Jenkins  (1901),  2  Ch. 

(70  Farrer  v.  Nelson,  15  Q.  B.  D.  258 ;  401 ;  70  L.  J.  Ch.  730.    In  the  case  of  a 

54  L.    J.    Q.   B.    385.      See    West   v.  several  fishery  it  is  difiBcult  to  avoid  the 

Houghton,  4  C.  P.  D.  197.  conclusion  that  the  House  of  Lords,  in 

(i)  Shuttleworth   v.  Le  Fleming,    19  Att.-Gen.  v.  Fmerson  (1891),  A.  C.  649 ; 

C.  B.  N.  S.  687 ;  34  L.  J.  C.  P.  309.  61  L.  J.  Q.  B.  79,  misapprehended  the 

(&)  Co.  Litt.  122a:  Neill  v.  Devon-  effect  of  Parke  B.'s  judgment  in  flbZ/ord 

shire  {Duke),  8  App.  Cas.  135.  v.  B  n7ey,  13  Q.  B  426 ;  18  L.  J.  Q.  B.  109. 
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There  is  a  difference  between  navigable  tidal  rivers  and 
private  rivers  as  regards  several  fisheries  which  may  be  granted 
in  them.  The  soil  of  navigable  tidal  rivers,  so  far  as  the  tide 
flows  and  reflows,  is  prima  facie  in  the  Crown,  and  the  right  of 
fishery  frima  facie  in  the  public.  Before  Magna  Oharta  the 
Crown  could,  by  its  prerogative,  and  in  certain  cases  did,  exclude 
the  public  from  such  prima  facie  right  and  grant  the  exclusive 
light  of  fishery  to  a  private  individual,  either  together  with  or 
distinct  from  the  soil.  And  the  great  charter  left  untouched  all 
fisheries  which  were  made  several  to  the  exclusion  of  the  public 
by  act  of  the  Crown  not  later  than  the  reign  of  Henry  II.  (p). 
The  result  is  that  all  several  fisheries  in  navigable  tidal  rivers,  so 
far  as  the  tide  flows  and  reflows,  owe  their  actual  or  presumed 
origin  to  a  grant  from  the  Crown  not  later  than  the  reign  of 
Henry  II.  If  the  title  be  traced  back  to  that  time,  there  is  no 
difficulty.  But  less  than  that  will  sufiSce  to  establish  the  right. 
If  evidence  be  given  of  long  enjoyment  to  the  exclusion  of  others 
of  such  a  character  as  to  establish  that  it  has  been  dealt  with  as 
a  distinct  and  separate  property,  and  there  is  nothing  to  show 
that  its  origin  was  modern,  the  result  is,  not  that  the  user  is  held 
to  be  an  usurpation  not  being  traced  back  to  the  time  of 
Henry  II.,  but  that  the  fishery,  being  reasonably  shown  to  have 
been  dealt  with  as  property,  is  presumed  to  have  become  so  in 
due  course  of  law,  and  therefore  to  have  been  created  before  legal 
memory  (q).  A  member  of  the  public  has  no  right,  as  incident 
to  the  public  right  of  fishing  in  a  navigable  tidal  river,  to  appro- 
priate a  portion  of  the  foreshore  for  the  storage  of  his  fish  (r). 

There  may  be  a  qualified  right  of  fishery  in  a  non-navigable 
river.  Thus,  the  riparian  owners  on  a  stream  may  grant  to  one  of 
them  the  right  to  have  a  weir  for  the  purpose  of  taking  fish,  at 
such  times  as  the  whole  volume  of  water  is  not  wanted  for  the 
purpose  of  a  mill ;  and  such  grant,  of  which  enjoyment  is  evi- 
dence, will  be  good  (s). 

The  right  to  have  a  weir  in  the  channel  of  a  navigable  river 
for  the  purpose  of  catching  fish,  is  a  right  founded  on  grant  or 
prescription :  and  the  right  to  ancient  weirs  has  in  some  instances 
been  legalised  by  statute,  although  they  totally  obstruct  the  navi- 
gation of  the  river  (t). 

The  right  of  the  Crown  to  grant  a  several  fishery  in  a  tidal 
river  to  a  subject  is  derived  from  the  ownership  of  the  soil,  which 

(p)  Per    Willes,    J.,    Malcolmson    v.  87  L.  J.  Q.  B.  105;  Leconfield  v.  Lons- 

O'Dea,  10  H.  L.  C.  393  at  p.  618.  dale,  L.  E.  5   C.  P.  657  ;  39  L.  J.  0.  P. 

(g)  Malcolmson  v.  O'Dea,  supra.  305. 

(i-)  Truro  Corporation,  v.  Howe,  [1902]  (t)  Williams  v.   Wilcox,  8  Ad.  &  E. 

2  K.  B.  709 ;  71  L.  J.  K.  B.  974.  314 ;  7  L.  J.  Q.  B.  229. 

(«)  MoUe  V.  ^YhlJ^e.  L.  R.  3  Q.  B.  286 ; 
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is  in  the  Crown  by  the  common  law.  Hence,  if  the  water  per- 
manently changes  its  channel,  and  flows  over  land  of  another, 
a  several  fishery  in  the  new  channel  cannot  be  claimed  by  the 
grantee  of  a  several  fishery  in  the  old,  although  the  public  right 
of  navigation  will  continue  (w). 

Conventional  servitudes — Profits  a  pendre. — Common  of  fishery 
is  a  right  to  fish  ia  the  water  of  another,  but  so  that  the  owner  of 
the  soil  is  not  excluded  from  fishing  there  (x).  The  name  of  "  free 
fishery  "  is  sometimes  applied  to  a  several  fishery  and  sometimes 
to  common  of  fishery,  and  the  consequent  doubt  as  to  what  is 
meant  is  a  source  of  confusion  (y). 

Conventional  servitudes — Assignment  of  profits. — Grants  of 
profits  issuing  out  of  land  carrying  an  assignable  interest  can 
only  be  assigned  by  the  grantees  by  the  ordinary  conveyances 
known  to  the  law ;  and  it  is  not  because  the  grantee  may  happen 
to  be  the  owner  of  a  close  at  the  time  the  grant  is  made  to  him 
that  such  a  conveyance  can  be  dispensed  with  in  favour  of  the 
persons  who,  from  time  to  time,  may  succeed  him  in  the  owner- 
ship of  that  close  (z).  Any  profit  which  may  be  granted  in  fee 
simple  may  of  course  be  granted  for  any  less  estate. 

Conventional  servitudes — Acquisition — Reservation  of  profits  and 
easements  amounting  to  an  express  grant.  — Reservations,  properly 
so  called,  are  only  of  rents  and  services  ;  and  a  reservation  of  an 
easement  in  gross  or  a  profit  in  gross  (a),  whether  to  a  stranger 
or  not,  operates  as  a  fresh  grant.  When,  therefore,  in  a  deed  of 
conveyance  or  an  indenture  of  lease,  there  are  words  of  exception 
and  reservation  of  such  an  easement  or  profit  a  prendre,  they  will 
operate  as  an  express  grant,  which  may  be  made  to  enure  either 
in  favour  of  the  conveying  party,  his  heirs  and  assigns,  or  in 
favour  of  a  stranger  who  was  no  party  to  the  deed  of  conveyance. 
Thus,  where  a  lord  of  a  manor  conveyed  to  one  N  and  his  heirs 
certain  lands  and  premises,  parcel  of  the  demesne  of  the  manor, 
excepting  and  reserving  to  himself,  and  another,  who  was  not  a 
conveying  party  to  the  deed,  their  heirs  and  assigns,  free  liberty, 
with  servants  or  otherwise,  to  come  into  and  upon  the  lands  so 
conveyed,  and  there  to  hawk,  hunt,  fish,  and  fowl,  at  any  time 
thereafter,  at  their  will  and  pleasure,  it  was  held  that  the  words 
of  reservation  or  exception  so  used  operated  as  an  express  grant 
of  an   incorporeal   hereditament,  that  the  liberty  of  hawking, 

(«)  Carlisle  [Mayor,  &c.)  v.  Graham,  («/)  Blaokst.  Comm.  39.  PerWilles,  J., 

L.  K.  4Ex.  361;  38  L.  J.  Ex.  226.     See  Maleolmson  v.  O'Dea,  10  H.  L.  0.   593 

Dulce  of  Northumberland    v.  Houghton  at  p.  619. 

(L    R.  5  Ex.  127 ;    39  L.   J.  Ex.  66),  (z)  Fer  Willes,  J.,  Bailey  v.  Stephens, 

as  to  the  merger  of  a  several  fishery,  12  0.  B.  N.  S.  91 ;  31  L.  J.  0.  P.  226. 
originally  granted  by  the  Crown  pre-  (a)  As  to  tlie  reservation  of  easements 

vious  to  Magna  (iarta.  and  profits  appvirtenant,  see  post,  pp.  423, 

(^x)  Co.  Lltt,  122  a.  136. 
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hunting,  fowling,  and  fishing,  granted  to  a  person,  his  heirs,  execu- 
tors, and  assigns,  amounted  to  a  profit  a  prendre,  authorizing  the 
grantee  to  take  and  carry  away  the  fowl  and  the  fish,  and  not 
to  a  mere  licence  of  pleasure,  and  that  it  conferred  upon  the 
grantee  a  right  to  send  his  servants  to  hawk,  hunt,  fish,  and  fowl 
for  him  in  his  absence  (&). 

Gonventional  servitudes — Profits  appurtenant. — The  restrictions 
which  limit  the  granting  of  profits  (and  easements)  apply  with 
still  greater  force  to  those  profits  (and  easements)  which  may  be 
made  appurtenant  to  land.  "  It  niust  not  be  supposed  that  incidents 
of  a  novel  kind  can  be  devised  and  attached  to  property  at  the 
fancy  or  caprice  of  any  owner.  It  is  clearly  inconvenient,  both  to 
the  science  of  the  law  and  to  the  public  weal,  that  such  a  latitude 
should  be  given.  There  can  be  no  harm  in  allowing  the  fullest 
latitude  to  men  in  binding  themselves  and  their  representatives, 
that  is,  their  assets,  real  and  personal,  to  answer  in  damages  for 
breach  of  their  obligations  .  .  .  but  great  detriment  would  arise, 
and  much  confusion  of  rights,  if  parties  were  allowed  to  invent 
new  modes  of  holding  and  enjoying  real  property,  and  to  impress 
upon  their  lands  and  tenements  a  peculiar  character,  which  should 
follow  them  into  all  hands,  however  remote.  Every  close,  every 
messuage,  might  thus  be  held  in  a  several  fashion  ;  and  it  would 
hardly  be  possible  to  know  what  right  the  acquisition  of  any 
parcel  of  land  conferred,  or  what  obligations  it  imposed  "  (c). 

The  notable  difference  between  those  incorporeal  rights  which 
are  appurtenant  to  land  and  incorporeal  rights  in  gross  is  that, 
while  the  latter  pass  by  deed  of  grant  apart  from  any  land,  the 
former  can  only  pass  with  a  conveyance  of  the  land  to  which 
they  are  appurtenant,  which  is  called  the  dominant  tenement. 

No  profit  to  be  enjoyed  over,  or  taken  from,  land  can  be  made 
appurtenant  to  land,  unless  it  is  accessorial  to  the  enjoyment  of 
landed  property  {d).  A  claim  by  one  landowner  to  enter  upon  his 
neighbour's  land  and  cut  down  trees  and  sell  them  is  a  claim  of  a 
profit  a  prendre  in  gross,  and  cannot  be  made  appurtenant  to  land, 
as  it  is  in  nowise  accessorial  to  the  enjoyment  of  an  estate  ;  but  a 
claim  to  cut  down  thorns  and  firewood  to  burn  in  the  dwelling- 
house  of  the  claimant  is  a  profit  a  prendre  accessorial  to  the 
enjoyment  of  the  dwelling-house,  and  may  be  made  appurtenant 
thereto,  so  as  to  give  the  owners  and  occupiers  thereof  for  the 
time  being  a  right  to  the  privilege  (e). 

(6)  Wieliham  v.  Bawher,  7  M.  &  W.  Mellisli,  L.J.,  Aspden  v.  Seddon,  1  Ex. 

63  ;  10  L.  J.  Ex.  153  ;  Doe  v.  Lock,  2  Ad.  D.  496  at  p.  509 ;  46  L.  J.  Ex.  353. 

&  E.  705, 743 ;  4  L.  J.  K.  B.  113  ;  Pannell  (d)  Ellis  v.  Bridgnorth  {Mayor),   15 

V.  Mill,  3  C.  B.  625  at  p.  636;  16  L.  J.  0.  B.  N.  S.  52;  32  L.  J.  0.  P.  273. 

C.  J.  91 ;  Shep.  Touch.  100-116.  (e)  Dowglass  v.  Kendal,  Cro.  Jao.  256  ; 

(o)  Per  Lord  Brougham,  Kepyel  v.  Valentine  v.  Penny,  Noy.  Rep.  145  ;   Wih 

Sailfy,  2  Myl,  &  K,  517  at  p.  535 ;  per  son  v.  Willes,  7  East,  121. 
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Conventional  servittides — Commons. — Common  appurtenant  is  a 
riglit,  derived  from  the  possession  or  occupation  of  land,  of  depas- 
turing a  limited  number  of  beasts  upon  the  lord's  waste,  or  upon 
the  unenclosed  land  of  an  adjoining  proprietor,  and  is  claimable 
by  grant  or  prescription  (/).  The  right  is  limited  to  beasts 
levant  and  couchant  upon  the  land  to  which  the  right  is  appur- 
tenant, so  that  a  claim  to  a  right  of  common  appurtenant  "  sans 
number"  is  bad.  The  number  of  cattle  which  can  be  "levant 
and  couchant "  upon  the  estate  is  the  number  which  the  produce 
of  the  land  is  capable  of  maintaining  throughout  the  winter,  if 
cultivated  for  that  purpose  ;  it  is  not  necessary  that  they  should, 
in  fact,  have  been  actually  so  maintained,  if  the  land,  properly 
cultivated  for  that  purpose,  could  have  maintained  them  (g). 
"  If  my  land,  to  which  I  claim  common  belonging,  can  yield  me 
stover  to  find  a  hundred  cattle  in  winter,  then  shall  I  have 
common  in  summer  for  a  hundred  cattle  in  the  land  out  of  which 
I  claim  common  ;  and  so  for  more  or  fewer  proper tionably  "  (h). 
If  the  commoner  has  turned  more  cattle  upon  the  common  than 
the  winter  eatage  of  his  tenement,  together  with  the  hay  and 
other  produce  obtained  from  it  during  the  summer,  is  capable  of 
maintaining,  he  has  exceeded  his  legal  rights,  and  is  liable  to  an 
action  (i). 

Conventional  servitudes  —  Profits  appurtenant. — Common  of 
turbary,  or  the  liberty  of  cutting  and  carrying  away  turf,  may 
be  appendant  to  an  ancient  dwelling-house ;  and  the  right  is 
limited  to  such  a  quantity  as  is  suflScient  to  burn  in  the  ancient 
chimneys  and  fireplaces  of  the  house  (k).  There  would  seem  to 
be  no  reason  why  a  similar  right  should  not  be  made  appurtenant 
to  a  dwelling-house  by  grant.  A  right  to  cut  and  carry  away  turf 
for  sale  (I)  or  make  grass-plots  or  paths  might,  it  is  conceived,  be 
granted  in  gross,  but  not  as  appendant  (m)  or  appurtenant  to  a 
tenement. 

Conventional  servitudes  —  Profits  appurtenant. — Common  of 
estovers,  or  the  liberty  of  cutting  down  and  carrying  away  trees, 
or  loppings  of  trees,  shrubs,  and  underwood,  in  another  man's 
woods,  for  burning,  building,  or  enclosing,  may  also  be  appendant 
to  an  ancient  dwelling-house. 

(/)  Y.  B.  Trin.  26  Hen.  8,  pi.  26  ;  to  the  custom  of  the  manor.    Ibid. 

Sacheverell  r.  Porter,  W.   Jones,  396;  (Ji)  Smith  y.  Bonsall,  QouWs.  117 ;  Cole 

Cowlam  V.  Slack,  15  East,  108 ;  Baring  v.  Fozman,  Noy's  E.  30 ;  Cheesman  v. 

V.  Abingdon  (1892),  2  Ch.  374 ;  62  L.  J.  Eardliam,  1  B.  &  Aid.  706  at  p.  711. 

Ch.  105.  (0  Whiteloclc  v.  Hutchinson,  2  Mood. 

(3)  Garr  v.  Lambert,  L.  E.  1  Ex.  168 ;  &  Bob.  205. 

34  L.  J.  Ex.  66 ;  35  ib.,  121.  If  the  land  (/c)  Tyrringham's  case,  4  Oo.  Eep.  36  b, 

had  been  built  upon  or  turned  into  a  37  a ;   Dean,  &c.,  of  Ely  v.   Warren,  2 

reservoir,  quiere;  S.  G.  Morley  v.  CUJ-  Atk.  189. 

ford,  20  Oh.  D.  753 ;  51  L.  J.  Oh,  687.  (0  Valentine  v.  Penny,  Noy's  E.  145. 

A  copyholder  can  only  claim  according  (m)  Wilson  v.  Willes,  7  East,  121. 
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The  nature  of  the  right,  and  the  periods  of  the  year  for  the 
exercise  of  it,  are  to  a  great  extent  controlled  by  manorial  or  local 
custom.  According  to  Bracton,  the  right  must  be  exercised  with 
moderation,  according  to  the  size  of  the  wood  or  waste  in  which 
the  right  is  to  be  exercised  and  the  size  of  the  tenement  to  which 
it  is  annexed  (w).  The  estovers  must  be  expended  within  or  upon 
the  house,  and  cannot  lawfully  be  sold  or  exchanged ;  nor  can  the 
right  be  enlarged.  A  tenant  having  a  right  to  estovers  for  the 
repair  of  his  dwelling-house  and  farm-buildiogs,  cannot  "  enlarge 
his  house  with  the  timber,  nor  board  the  sides  of  a  barn  which  had 
muddle  walls  or  the  like  before  "  (o).  If  a  man  has  estovers  belong- 
ing to  bis  house,  and  he  builds  new  chimneys  where  there  were  no 
chimneys  before,  he  cannot  use  the  estovers  in  the  newchimneys  (p). 
But,  if  he  sets  up  a  new  chimney  where  an  old  one  was  before,  he 
shall  have  his  estovers  for  the  new  chimney  (q).  The  right  may 
also  be  made  appurtenant  to  a  house  by  grant,  and  as  such  may  be 
claimed  by  prescription.  "  If  a  man  be  seised  of  a  house  iu  the 
right  of  his  wife,  and  another  grants  to  the  husband  and  his  heirs 
to  have  sufficient  estovers  to  burn  in  the  same  house,  in  that 
case  the  estovers  are  appurtenant  to  the  house,  and  shall  descend 
to  the  issue  of  the  husband  and  wife.  So,  if  one  have  a  house  of 
the  part  of  his  mother,  and  one  grants  to  him  that  he  and  his 
heirs  shall  have  competent  house-bote  to  be  burnt  in  the  same 
house,  this  is  appurtenant  to  the  house ;  and,  although  it  be  a  new 
purchase,  yet  it  shall  go  with  the  house  to  the  heir  of  the  part  of 
the  mother  "  (r).  Copyholders,  it  seems,  may  claim  this  right  by 
custom  (s). 

Conventional  servitudes — Profits  a  prendre — Acquisition  ly 
prescription. — All  the  above-mentioned  profits  a  prendre,  whetlier 
in  gross  or  appurtenant  to  land,  may  be  created  by  grant.  It 
follows  that  they  can  be  claimed  by  prescription,  which  implies 
a  grant. 

Conventional  servitudes  —  Acquisition  by  prescription. — The 
antiquity  of  time  fortifies  all  titles  and  supposeth  the  best 
beginning  the  law  can  give  them  (t).  Title  by  prescription  is  a 
title  acquired  by  use  and  time  and  allowed  by  law  (u).  Pre- 
scription is  of  two  kinds,  either  at  common  law,  or  under  the 
Prescription  Act.  At  common  law  a  right  may  be  claimed  by 
user  from  time  immemorial,  or  by  user  under  a  lost  grant ;  and, 
finally,  a  right  by  prescription  from  time  immemorial  may  be 

(«)  Bract,  fo.  231.  (s)  Bracton,  fol.  231. 

(o)  Marl  of  Pemhrolce's  case,  Clayt.  47.  (0  Blade  v.  Dralce,  Hob.  295. 

(jp)  LuttreU's  case,  i  Co.  87  a.  («)  Co.  Litt.  113  a,  113  6 ;  Termes  do 

(g)  Costard  v.  Wmgfield,2  Leon.  44;  la  Ley,    p.  487;    Ellis    v.    Bndgnortk 

3lby  T.  RoWn'on,  2  T.  K.  758.  {Mayor),  15  C.  B.  N.  S.  52 ;  32  L.  J.  0. 

(r)  Sym'B  case,  8  Co.  Eep.  54.  P.  273. 


Sect,  m.]  iNCORI'ORfiAL  lilGi-aTS  IN  LAND.  401 

claimed  in  two  ways ;  firstly,  on  the  ground  that  the  claimant 
and  his  ancestors,  whose  heir  he  is,  have  had  and  used  the  right 
from  time  immemorial  (x) ;  and,  secondly,  on  the  ground  that 
he  and  all  those  whose  estate  he  hath  have  had  and  used  the 
right  from  time  immemorial.  This  last  method  is  called  pre- 
scription in  the  que  estate.  If  a  man  prescribes  in  a  que  estate, 
nothing  is  claimable  by  this  prescription  but  such  things  as  are 
incident,  appendant,  or  appurtenant  to  lands ;  but  if  he  prescribes 
in  himself  and  his  ancestors,  he  may  prescribe  for  things  in 
gross  (y). 

For  example,  common  in  gross  is  a  right  of  common  of 
pasture  not  appertaining  to  any  land,  and  is  claimable  by  grant 
or  prescription  (z).  In  prescribing  for  common  in  gross,  "one 
does  not  lay  seizin  of  any  land,  but  says  that  he  and  all  his 
ancestors,  whose  heir  he  is  from  time  whereof,  &c.,  have  had 
common  in  the  place  where,  &o.,  for  all  their  cattle,  without 
relation  to  any  land,  and  without  saying  levant  and  couchant, 
because  there  is  no  land  on  which  they  can  be  levant  and  couchant, 
or  to  which  the  common  can  be  appurtenant,  wherefore  ...  [a] 
prescription  for  common  in  gross  without  number  [is]  good  "  (a). 
Eights  in  gross  acquired  by  prescription  in  a  man  and  his 
ancestors,  whose  heir  he  is,  &c.,  are  not  descendible  to  the  heirs- 
general,  but  only  to  the  blood  of  that  line  of  ancestors  in  which 
the  party  prescribes.  But,  if  he  prescribes  in  a  que  estate,  it  will 
follow  the  nature  of  that  estate  in  which  the  prescription  is  laid, 
and  be  inheritable  in  the  same  manner,  whether  that  were  acquired 
by  descent  or  purchase  (b). 

There  are  in  modern  times  but  few  instances  of  prescription 
by  a  man  and  his  ancestors  whose  heir  he  is.  A  right  of  sole 
and  several  herbage  and  pasture  may,  it  seems,  be  claimed  in 
this  way  (d).  A  corporation  may  prescribe  in  a  manner  very 
similar  to  this  without  claiming  in  respect  of  any  estate  (e). 
But  by  far  the  most  common  form  of  prescription  is  in  the  que 
estate. 

A  prescription  must  always  be  laid  in  him  that  is  tenant  of 
the  fee.  A  tenant  for  life,  for  years,  at  will,  or  a  copyholder, 
cannot  prescribe,  by  reason  of  the  insufHciency  of  his  estate ;  for, 
as  prescription  is  usage  beyond  time  of  memory,  those  whose 

{x)  Welcome  v.    Upton,  6  M.   &  W.  9  L.  J.  Ex.  154.     See  also  Potter  v. 

536;  9  L.  J.  Ex.  154.  North,  1  Wms.  Saund.  347;  HosMns  v. 

(y')  2  Bl.  Com.  265.  Bobbins,  2  Wma.  Saund.  319/. 

(«)  Co.  Lltt.  122  a.  (e)  Johnson  v.  Barnes,  L.  R.  8  C.  P. 

(o)  Mellorv.Spateman,l"Wms.  Saund.  527;  42  L.  J.  C.  P.  259.    Of.  Goodman 

346.  V.  Saltish  (Mayor'),  7  App.  Cas.  633; 


(6)  2  Black.  Comm.  266;  EoUe  Abr.  52  L.   J.  J.  B.   193;    Eaigh  v. 

Pbebcription,  B.  [1893]  2  Q.  B.  19 ;  62  L.  J.  Q.  B.  532. 
(i)  Welcome  v.  Upton,  6  M.  &  W.  539; 

A.  2  1? 
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estates  commenced  within  the  remembrance  of  man  cannot 
prescribe;  and  therefore  the  copyholder  must  prescribe  under 
cover  of  his  lord's  estate,  and  the  tenant  for  life  under  cover  of 
the  tenant  in  fee  simple  (/). 

Conventional  servitudes  —  Prescription  —  Time  immemorial.  — 
By  the  statute  of  Westminster  I.  (3  Ed.  1,  c.  39),  the  time  of 
limitation  on  writs  of  right  was  made  to  begin  from  the  period  of 
the  return  of  Eichard  I.  from  the  Holy  Land  (a.d.  1194).  By 
analogy  to  this  statute  the  period  of  legal  memory  was  fixed  at 
the  date  of  the  reign  of  Eichard  I.  {g).  Very  few  rights  could  be 
traced  back  to  that  remote  date,  and  in  fact  enjoyment  of  a  right 
during  living  memory  (h),  or  even  for  twenty  years  (i),  was,  in 
the  absence  of  evidence  of  a  later  origin  of  the  right,  practically 
conclusive  of  a  right  from  the  reign  of  Eichard  I.,  or,  in 
other  words,  of  a  right  by  prescription  (k).  If,  however,  it 
were  shown  that  the  beginning  of  the  enjoyment  was  after 
the  reign  of  Eichard  I.,  the  claim  by  immemorial  prescription 
failed  (Z). 

Prescription — what  may  he  claimed  by. — A  prescription  by 
immemorial  usage  can,  in  general,  only  be  for  things  which  may 
be  created  by  grant ;  for  the  law  allows  prescriptions  only  to  supply 
the  loss  of  a  grant.  Ancient  grants  must  often  be  lost;  and  it 
would  be  hard  that  no  title  could  be  made  to- things  lying  in  grant, 
but  by  showing  the  grant.  Upon  immemorial  usage,  therefore, 
the  law  will  presume  a  grant  and  allow  such  usage  as  evidence 
of  a  good  title.  Therefore,  for  such  things  as  cannot  be  created 
at  this  day  by  any  manner  of  grant,  or  reservation,  or  deed,  a 
prescription  is  not  good  (m). 

Incorporeal  hereditaments  such  as  rights  of  common,  rights 
of  way,  and  other  profits  and  easements  known  to  the  law,  may 
be  claimed  by  prescription,  for  they  lie  in  grant.  But  no  prescrip- 
tion can  give  a  title  to  lands  or  other  corporeal  substances  which 
lie  in  livery  and  not  in  grant,  and  of  which  more  certain  evidence 
may  be  had.  Therefore  a  grant  of  a  licence  to  get  coal  or  minerals, 
which  does  not  oust  the  grantor  of  his  right  to  dig  for  coal  and 
minerals  in  the  same  land,  being  a  mere  profit  ci  prendre,  or 
incorporeal  right  lying  in  grant  (n),  may  be  claimed  by  prescrip- 
tion; but  a  claim  to  take  all  the  coal,  to  the  exclusion  of  any 

(/)  2  Black.  Com.  264.    See  also  post,  34  L.  J.  Ex.  52, 

pp.  418, 442.  (Ic)  Mounsey  v.  limay,  supra. 

(g)  Co.  Litt.  s.  170.  (0  Per  Erie,  C.J.,  Gaved  v.  Martin, 

(7i)  Carr  v.  Foster,  3  Q.  B.  581  at  p.  19  0.  B.  N.  S.  732  at  p.  744;  34  L.  J. 

588 ;  11  L.  J.  Q.  B.  284.  0.  P.  353. 

(0  Hex  V.  Joliffe,  2  B.  &  C.  54 ;  1  L.  (m)  Potter  v.  North,  1  Ventr.  387 ;  3 

J.    (0.  S.)  K.   B.   232  ;     Addington.  v.  Cruise's  Digest,  tit.  31,  oh.  1. 

Clode,  2  W.  Bl.  989 ;  Bealy  v.  Shaw,  6  (n)  Ghetham  v.   Williamson,  4  Bast, 

East,  206 ;  Mounsey  v.  Ismay,  1  H.  &  0.  475  ;  Doe  v.  Wood,  2M.&  Aid.  724  at  p. 

729;  3  H.  &  C.  486;   32  L.  J.  Ex.  94';  738. 
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right  in  the  owner  of  the  soil  to  get  it,  is  a  claim  to  a  part  of  the 
soil  itself,  and  cannot  be  claimed  by  prescription  (o). 

So,  where  a  defendant  claimed  a  prescriptive  right,  as  the 
occupier  of  a  brick-kiln,  to  dig  and  carry  away  from  an  adjoining 
close  of  the  plaintiff  as  much  clay  as  was  required  for  the  making 
of  bricks  in  the  brick-kiln,  it  was  held  that  an  unlimited  claim 
and  demand  of  this  nature  upon  the  soil  of  the  plaintiff  could  not 
be  sustained ;  for  it  would,  as  claimed,  enable  the  defendant  "  to 
take  all  the  clay,  or,  in  other  words,  to  take  from  the  plaintiff  the 
whole  close  "  (p).  But  such  a  right  may  now  be  granted  in  gross, 
for  an  exclusive  licence  may  amount  to  a  conveyance  (q). 

To  establish  a  prescriptive  right  to  an  easement  or  profit 
from  long-continued,  uninterrupted  enjoyment  of  the  privilege, 
the  enjoyment  must  have  been  "  neo  per  vim,  nee  clam,  nee  pre- 
cario  "  (r),  but  open  and  notorious,  and  exercised  as  a  matter  of 
right.  The  long-continued  exercise  of  the  privilege  on  the  one 
side,  and  the  sufferance  and  endurance  of  it  on  the  other,  must 
not  be  due  to  force  or  intimidation.  If  it  has  been  exercised  by 
stealth,  or  if  the  privilege  has  been  sought  for,  and  has  been 
conceded,  as  a  matter  of  favour  to  be  enjoyed  during  the  pleasure 
of  the  grantor,  it  will  fail  to  create  a  servitude  (s). 

When  the  property  is  of  such  a  nature  that  it  cannot  be  easily 
protected  against  intrusion,  and,  if  it  could,  would  not  be  worth 
the  trouble,  proof  should  be  given  of  constant,  uninterrupted  user 
of  the  privilege  with  the  acquiescence  of  the  party  interested  in 
resisting  intruders,  in  order  to  raise  a  presumption  of  a  grant. 
According  to  the  ancient  law  of  presumption,  the  enjoyment  was 
not  uninterrupted  wherever  it  was  exercised  in  spite  of  the  remon- 
strance of  the  owner  of  the  fee  {t)  ;  and,  whenever  there  was  evi- 
dence to  show  that  the  user  was  exercised  by  permission,  there  was 
no  user  as  of  right,  and  no  prescriptive  title  could  be  gained 
thereby,  however  notorious  and  long-continued  might  have  been 
the  user  (w). 

The  general  principle  with  regard  to  prescriptive  rights  founded 
on  the  presumption  of  a  grant  is,  that  a  grant  will  not  be  presumed 
against  an  ignorant  man ;   and,  therefore,  if  an  easement  or  profit 

(o)  Windnson  r.  Fraud,  11  M.  &.  W.  114. 

33;  12  L.  J.  Ex.  227 ;  Clayton  v.  Oorhy,  (s)  Braotoii,  lib.  4,  fols.  220-222. 

5  Q.  B.  415;    11  L.  J.  Q.  B.  239;   Att-  (t)  "  Interrumpi  potent  per  denuntia- 

Gen.  V.  MatMas,  4  K.  &  J.  579  ;  27  L.  J.  tionemetimpetrationemdiligentem;  etper 

Ch.  761.  talem  interruptionem  nunqnam  acquirit 

(p)  Glaytonv.Corh/,  5  Q.B.  4:15  atp.  possidens  ex  tempore  liberum  tenemen- 

422  ;  11  L.  J.  Ex.  239 ;   Wilkee  v.  Broad-  <«m."— Bract,  lib.  4,  fol.  51,  cap.  22. 

lent,  1  Wils.  63.  (m)  "  Si  autem  preearia  faerit  ci  de 

(q)  Sutherland  (Duke)  v.   Beatheote,  gratia,  qux  tempestive  revocari  possit  vel 

[1891]  3  Ch.  504;  [1892]  1  Ch.  475;  60  intempestive,  ex  longo  tempore  non  acqui- 

L.  J.  Ch.  841 ;  61  L.  J.  Ch.  248.  ritur  jus."— Bract,  lib.  4,  fol.  221. 


(»•)  Bfacton,  lib.  4,  fol.  222;  Co.  Litt. 
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d  prendre  has  been  enjoyed  on  land  let  on  lease,  the  landlord  is 
not  to  be  prejudiced  in  his  rights,  and  the  inheritance  burthened, 
through  the  laohes  or  acquiescence  of  the  tenant  in  matters  affect- 
ing the  inheritance,  without  the  knowledge  of  the  landlord  (x). 

Prescription  at  common  law — Lost  grant. — It  often  happened 
that,  though  a  profit  or  easement  had  been  enjoyed  without  inter- 
ruption for  twenty  years,  or  even  longer,  yet  the  evidence  showed 
that,  whether  by  unity  of  possession  of  the  dominant  and  servient 
tenement,  or  otherwise,  since  the  time  of  Eichard  I,  the  enjoy- 
ment could  not  possibly  have  been  from  time  immemorial ;  the 
fact  of  enjoyment  for  twenty  years  or  upwards  was  proved,  and 
had  to  be  justified.  The  fiction  of  a  lost  grant  was  invented 
to  justify  the  user.  Juries  were  invited  (y),  and  often  almost 
directed  (z),  to  find  that  a  grant  of  the  easement  or  profit  had 
been  made  and  lost  (a). 

Prescription  by  lost  grant  is  subject  to  the  same  conditions  as 
prescription  by  immemorial  user.  Where  the  enjoyment  can  be 
satisfactorily  accounted  for,  and  is  consistent  with  there  having 
been  no  grant,  there  is  no  ground  for  presuming  one.  In  the 
case  of  the  continued  enjoyment  by  one  man  of  a  right  of  common, 
or  profit  a  prendre  in  the  land  of  another,  and  in  every  user  of  a 
way,  the  original  enjoyment  must  have  been  unlawful,  unless  the 
privilege  had  been  exercised  with  the  sanction  of  the  owner  of 
the  soil,  and  can  only  be  accounted  for  on  the  supposition  that  a 
grant  had  been  made ;  and,  when  the  enjoyment  has  been  long 
continued,  without  interruption,  a  grant  is  presumed ;  but,  when 
the  enjoyment  of  the  privilege  is  accounted  for,  and  is  consistent 
with  the  fact  of  there  having  been  no  grant,  the  presumption  does 
not  arise  (b).  Thus,  if  during  the  period  of  enjoyment  the  servient 
tenement  has  been  in  the  possession  of  a  lessee,  and  the  user  and 
enjoyment  have  been  had  and  exercised  with  his  permission,  but 
in  spite  of  the  remonstrance,  or  without  the  knowledge,  of  the 
owner  in  fee,  no  right  can  be  gained  by  such  an  enjoyment,  for 
there  can  be  no  presumption  of  a  grant  under  such  circumstances. 
"The  foundation,"  observes  Lord  Ellenborough,  "of  presuming 
a  grant  against  any  party  is,  that  the  exercise  of  the  adverse 

(a;)  See  the  observationa  of  Lord  Wyn-  Campbell  v.  Wilson,  3  East,  29i ;  Gray  T. 

ford,  Benest  v.  Pipon,  1  Knapp,  P.  0.  60 ;  Bond,  5  Moo.  527. 
Davies  v.  Stephens,  7  C.  &  P.  570 ;  Deeble  (a)  Mounsey  v.  Ismay,  3  H.  &  C.  486 ; 

V.  Lineham,  12  Ir.  C.  L.  E.  16.     "Si  3i  L.  J.  Ex.  52;  Parher  Y.  Mitchell,  11 

autem  fuerit  seisina  clandestina,  scilicet  A.  &  E.  788  ;  9  L.  J.  Q.  B.  194 ;  Onley 

in  absentia  dominorum  vel  illis  ignoran-  v.  Oardiner,  4  M.  &  W.  496 ;  8  L.  J.  Ex. 

tibm,  et,  scirent,  essent  prohibituri^  licet  102 ;  Lowe  v.  Carpenter,  6  Exch.  825 ;  20 

hoc  fiat  de  consensu  vel  dissimulations  L.  J.  Ex.  374.  ^eesAaoDaltony.  Angus, 

hallivoram,valere non debet." — Bract,  lib.  6  App.  Gas.  470  ;  50  L.  J.  Q.  B.  689. 
4,  fol.  221 ;  lib.  2,  fnl.  52.  (6)  Doe  v.  Beed,  5  B.  &  Aid.  236  ; 

iy)  Doe  d.  Fenwich  v.  Beed,  5  B.  &  Livett  v.  Wilson,  3  Bing.  115 ;  3  L.  J. 

Aid.  232;  Uvett  v.  PFiZson,  3 Bing.  115;  (0.  S.)  0.  P.  186 ;  Boyle  v.  Tamlyn,  6  B. 

3  L.  J.  (O.  S.)  0.  P.  186.  &  0.  329 ;  5  L.  J,  (0.  S.)  K.  B.  134. 

(z)  Keymerv.  Summer,  Bull,  N.  P.  74; 
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right  on  which  such  presumption  is  founded  was  against  the  party 
capable  of  making  the  grant ;  and  that  cannot  be  presumed  against 
him,  unless  there  was  some  probable  means  of  his  knowing  what 
was  done  against  him "  (c).  But,  when  the  user  is  exercised 
under  circumstances  of  notoriety,  a  jury  may  infer  the  landlord's 
knowledge  of  such  user.  Thus,  where  the  lessees  of  a  fishery  had 
for  sixty-four  years  been  in  the  constant  habit  of  landing  their 
nets  openly  on  a  river-bank  in  the  occupation  of  a  tenant,  and 
had  from  time  to  time  sloped  and  pared  the  bank,  and  exercised 
various  other  acts  of  ownership  upon  the  land,  it  was  held  that 
a  jury  was  justified  in  inferring  that  the  landlord  acquiesced  in 
the  enjoyment  of  the  easement  (d). 

So,  where  there  had  been  an  uninterrupted  enjoyment  for 
thirty-eight  years  of  the  free  access  of  light  and  air  to  windows 
over  and  across  land  held  on  lease,  it  was  held  that  a  right  of 
light  had  been  acquired,  even  though  the  house  in  which  the 
windows  were  was  not  on  the  extremity  of  the  dominant  tenement, 
and  there  was  no  evidence  that  the  owner  of  the  servient  tene- 
ment was  aware  of  their  existence,  and  notwithstanding  the  fact 
that  for  twenty  out  of  the  thirty- eight  years  the  dominant  tene- 
ment had  been  in  the  occupation  of  a  lessee  (e). 

It  follows  from  the  nature  of  a  grant,  whether  actual  or  pre- 
sumed, that  no  right  can  be  acquired  under  it  unless  there  be 
a  party  capable  of  being  a  grantor  (/)  and  a  party  capable  of 
being  a  grantee.  Consequently  an  undefined  body,  such  as  the 
inhabitants  of  a  vill  or  parisii,  cannot  prescribe,  except  by  giant 
from  the  Crown,  for  any  profit  or  easement  (g).  But  a  corporation 
may  take  a  grant  for  the  benefit  of  its  members  (h) ;  and  it  has 
been  held  that  a  municipal  borough  may  be  grantees  of  a  several 
fishery  in  trust  for  the  inhabitants  of  ancient  dwellings  in  the 
borough  (*).  A  grant  to  churchwardens  and  overseers  of  a  parish 
for  the  benefit  of  the  inhabitants  may  be  presumed  to  justify  a 
long  enjoyment  of  pasturage  by  the  side  of  a  public  highway  ; 
and  the  presumption  will  not  be  displaced  by  the  consideration 
that  a  deed  creating  such  a  grant  requires  enrolment  under  the 
Mortmain  Act  (9  Geo.  2,  c.  36),  for,  if  necessary,  the  record  of  the 

(c)  Daniel  v.  North,  11  East,  372  at  p.  Q.B.  439 ;  65  L.  J.  Q.  B.  625 ;  O.W.  By.  v. 
374.  Solihull  E.  0.,  86  L.  T.  852.    Secus  as  to 

(d)  Gray  v.  Bond,  5  Mooro,  534.  the  land  itself,  Midland  By.  v.  Wright, 

(e)  Cross  v.  Lewis,  2  B.  &  C.  686 ;  2  [1901]  1  Ch.  738 ;  70  L.  J.  Ch.  411. 

L.  J.  (O.  S.)  K.  B.  56.  (g)  Weekly  v.  Wildman,  1  Ld.  Raym. 

(/)  Staffordshire,  &c.,  Canal   Co.    v.  405  ;  Bivers  {Lord)  v.  Adams,  3  Ex.  D. 

Birmingham  Canal  Navigation,  L.  E.  1  361 ;  48  L.  J.  Ex.  47 ;  Smith  v.  Andrews 

H.  L.  254;  35  L.  J.  Ch.  757;  Mulliner  (1891),  2  Oh.  678. 

V.  Midland  By.,  11  Ch.  D.  611 ;  48  L.  J.  (ft)  Trin.  48  Ed.  3,  pi.  2,  folio  17 ;  Mel- 

Ch.  258 ;  Great  Western  By.  v.  Talbot,  lor  v.  Spateman,  1  Wms.  Saund.  p.  344. 

[1902]  2  Oh.  759 ;   71  L.  J.  Oh.  835 ;  (i)  Goodman  v.  Saltash   {Mayor),   7 

Qonty  &M.S.&  L.  Ky.,  In  re  (1896),  2  App.  Oas,  633;  5?  L.  J,  Q,  B.  193, 
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enrolment  will  also  be  presumed  to  have  been  lost  (k).  So,  where 
a  water  company  had  power,  upon  giving  notice  and  paying  com- 
pensation to  adjoining  owners,  to  lay  pipes  under  their  land,  a  due 
notice  and  payment  of  compensation  were  presumed  where  a  pipe 
belonging  to  the  company  had  for  more  than  twenty  years  run 
under  the  land  of  an  adjoining  owner  (I). 

A  claim  by  the  inhabitants  of  a  village  to  take  estovers  in  a 
royal  forest,  if  founded  on  a  grant  from  the  Crown,  is  good ;  for, 
as  the  Crown  has  power  to  create  corporations,  a  grant  by  the 
Crown  to  a  class  of  persons  is  valid ;  and  for  the  purpose  of  the 
validity  of  the  grant,  such  persons  will  be  considered  a  corpora- 
tion quoad  the  grant ;  for  grants  by  the  Crown  in  derogation  of 
its  forestal  rights  are  construed  liberally  for  the  subject  (m).  So, 
as  the  land  between  ordinary  high-water  mark  and  low-water 
mark  belongs  to  the  Crown,  in  the  absence  of  proof  of  a  grant  of 
such  land  to  a  lord  of  a  manor  or  to  a  private  person  (n),  various 
customary  and  prescriptive  rights  and  privileges  over  the  sea- 
shore have  grown  up  and  been  acquired  by  the  public,  and  by 
communities  and  private  individuals,  by  reason  of  immemorial 
usage. 

A  lost  grant  will  not  be  presumed  in  order  to  support  an 
easement  or  other  incorporeal  right  if  an  actual  grant  of  the 
right  would  have  been  illegal  (o). 

There  are  also  certain  profits  which  are  not  at  the  present  day 
claimed  by  grant,  but  can  only  be  claimed  by  custom  or  under 
the  Prescription  Act. 

Conventional  servitudes — Acquisition  by  custom, — Custom  is 
usage  obtaining  the  force  of  law  within  a  particular  district  or  at 
a  particular  place  over  the  pei-sons  or  thing  to  which  it  relates. 
It  must  be  proved  or  presumed  to  have  existed  from  time 
immemorial.  A  regular  usage  for  twenty  years,  unexplained  and 
uncontradicted,  was  sufficient  to  warrant  a  jury  in  finding  the 
existence  of  an  immemorial  custom  (p).  The  right  claimed  must 
have  been  exercised  as  of  right.  A  custom,  therefore,  to  demand 
a  licence  to  fish  upon  payment  of  a  fee,  however  ancient   or 

(Ic)  Haiqh  v.  West,  ri893]  2  Q.  B.  19 ;  son  v.  Peterborough  Sural  Council  (1902), 

62  L.  J.  Q.  B.  532.  1  Oh.  557 ;  71  L.  J.  Oh.  378. 

(?)  Clippens    Oil    Co.    v.    Edinburgh  (p)  Bex  v.  Joliffe,  2  B.  &  0.  54 ;  1  L. 

Water  Trustees,  [1904]  A.  0.  64 ;  73  L.  J.  (0.  S.)  K.  B.  232 ;  Jenlcins  v.  Harvey, 

J.  P.  0.  32.  1  0.  M.  &  E.  877  at  p.  895  ;  5  L.  J.  Ex. 

(m)  Willingale  v.  Maitland,  L.  R.  3  17 ;  De  la   Warr  (Earl)  v.  Miles,  17  Ch. 

Eq.  103;   36  L.  J.  Ch.  64;  Chilton  Y.  D.  535 ;  50  L.J.  Oh.  754;  BroeUehank 

Corporation  of  London,!  Oh.  D.  735 ;  47  v.  Thompson  (1903),  2  Oh.  344 ;  72  L.  J. 

L.  J.  Oh.  433 ;  Bivers  {Lord)  v.  Adams,  Ch.  626.     See  further,  Bryant  v.  Foot, 

3  Ex.  D.  361 ;  48  L.  J.  Ex.  47.  L.  E.  2  Q.  B.  161 ;  8  ib.  497 ;  36  L.  J. 

(m)  Blundell  v.  Catterall,  5  B.  &  Aid.  Q.  B.  65;  37  L.  J.  Q.  B.  217;  Mills  v. 

268.     See  ante,  p.  374.  Colchester  (Mayor),  L.  E.  2  0.  P.  476  ;  3 

(o)  Bochdale  Canal  Co.  v.  Baddife,  18  ib.  575  ;  36  L.  J.  0.  P.  210 ;  37  L.  J.  0. 

%  B,  287;  21  L,  J.  Q.  B,  297;  Neaver-  P.  278. 
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reasonablej  cannot  be  supported  {q).  The  right  claimed  must  be 
certain  and  reasonable  in  itself.  The  question  whether  a  custom  is 
reasonable  or  not  is  a  question  of  law.  A  custom  is  not  un- 
reasonable merely  because  it  is  contrary  to  a  maxim  of  the 
common  law,  nor  because  it  is  prejudicial  to  the  interests  of 
a  particular  individual ;  but,  if  it  is  highly  inconvenient  in  its 
enjoyment,  and  the  inconvenience  is  general,  and  extensive,  it 
vill  be  bad,  though  it  has  prevailed  from  time  immemorial  (r). 
But  any  mere  easement  known  to  the  law  may  be  claimed  by 
custom  (s). 

A  custom  claimed  by  the  inhabitants  of  a  particular  district  to 
go  upon  the  soil  of  another,  to  take  or  to  use  water  from  a  spring 
or  well,  or  to  wash  and  water  cattle  in  a  pond,  is  a  good  custom  {t)  ; 
and  so  is  a  custom  claimed  by  victuallers,  coming  to  a  fair  holden 
at  stated  periods,  to  enter  upon  that  part  of  the  common  or  waste 
of  a  manor  where  the  fair  is  held,  and  there  erect  booths  and 
stalls,  and  put  down  posts,  and  place  tables  on  the  land,  making 
a  certain  customary  payment  to  the  lord  of  the  manor,  when 
demanded  (m).  An  immemorial  custom  to  erect  stalls  upon  the 
highway  at  a  fair  for  the  sale  of  commodities  is  good  {x).  But  a 
statute  sessions  for  the  hiring  of  servants  is  not  an  immemorial 
fair ;  and,  consequently,  a  custom  to  erect  stalls  upon  the  high- 
way for  the  sale  of  commodities  at  such  statute  sessions  cannot  be 
supported  (y).  A  custom  for  the  inhabitants  of  a  village  to 
resort  to  village  greens,  or  unenclosed  waste  lands  or  commons, 
the  property  of  the  lord  of  the  manor,  for  village  sports,  and  for 
the  purpose  of  recreation  and  amusement,  is  a  good  custom  {z)  : 
and  so  is  a  custom  for  the  inhabitants  of  a  parish  to  enter  upon 
certain  land  in  the  parish,  and  erect  a  Maypole  thereon,  and 
dance  around  it,  and  otherwise  enjoy  on  the  land  any  lawful 
recreation  at  any  times  in  the  year  (a).  A  custom  for  fishermen 
of  a  particular  locality  to  enter  upon  the  land  of  another  in  order 
to  dry  nets  at  all  times  necessary  or  proper  for  the  purposes  of 
the  trade  or  business  of  a  fisherman  is  a  valid  custom  (b).  But  a 
claim  by  the  inhabitants  of  a  town  of  a  right  to  go  at  all  times 

(g)  Mills  V.  Colchester  (Mayor),  supra.  (x)  Elwood  v.  Bullae!!,  6  Q.  B.  383  ; 

(r)  Le    Case  de  Tanistry,  Davys,  31,  13  L.  J.  Q.  B.  330. 

32 ;  Co.  Litt.  113  a ;    Tyson  v.  Bmith,  9  iy)  Simpson  v.    Wells,  L.  K.  7  Q.  B. 

AH.  &  E.  406;  6  ih.  745  ;  6  L.  J.  K.  B.  214  ;  41  L.  J.  M.  C.  105. 

189;  ^ogiersv.  5reTO<o»,  10  Q.  B.  2G;  17  (z)  ^6Jo«    v.    Weehly,   1    Lev.    176; 

L.  J.  Q.  B.  34.  Fitch  v.  Bawling,  2  H.  Bl.  393 ;  Maun- 

(«)  Gateimrd's  case,  6  Co.  Eep.  59  6 ;  sey  v.  Ismay,  1  H.  &  C.  729 ;  3  H.  &  0. 

Grimstead  v.  Marlowe,  4  T.  E.   717  ;  486 ;  32  L.  J.  Ex.  94  ;  34  ib.  52.     See 

Sace  V.  Ward,  4  E.  &  B.  702 ;  24  L.  J.  Warrick  v.   Queen's   College,   L.  E.  10 

Q.  B.  153.  Eq.  105 ;  L.  E.  6  Ch.  716 ;  40  L.  J.  Oh. 

(0  Bace  V.  Ward,  4  El.  &  Bl.  702  ;  24  780. 

L.  J.  Q.  B.  153;  Y.  B,  Trin.  15  Ed.  4,  (a)  Hcdl  v.  Nottingham,  1  Ex.  D.  1; 

pi.  7,  f.  29  a.  45  L.  J.  Ex.  50. 

(«)  Tyson  v.  Smith,  6  Ad.  &  E.  745;  (6)  Mercery.  Deme,  [190512  Ch.  538 

9  ib.  406 ;  6  L.  J.  K.  B.  189.  74  L.  J.  Ch.  723. 
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over  every  portion  of  inclosed,  cultivated  ground  oannot  be  sup- 
ported, as  it  is  inconsistent  with  any  beneficial  enjoyment  of  the 
inclosure  by  the  owner  or  occupier  (c)  ;  and  a  fortiori  it  is  so,  if 
the  claim  is  upon  a  place  beyond  the  limits  of  the  parish  (d).  A 
custom  for  the  inhabitants  of  several  neighbouring  parishes  to 
enter  upon  land  in  one  parish  for  purposes  of  recreation  cannot  be 
supported  (e). 

Where  a  custom  for  all  the  inhabitants  of  a  particular  town  to 
walk  and  ride  over  a  close  of  arable  land  at  all  seasonable  times  in 
the  year  was  claimed,  it  was  held  that  "  seasonable  time "  was 
partly  a  question  of  law  and  partly  one  of  fact,  and  that  when  the 
corn  was  standing  was  not  a  seasonable  time  (/). 

A  local  public  or  class  of  persons,  such  as  the  inhabitants  of  a 
parish,  may  by  custom  (for  the  inhabitants  of  a  place,  being  un- 
incorporated, cannot  take  by  grant)  (g)  be  entitled  to  have  some 
use  or  quasi-easement  of  lands,  e.g.  to  have  a  right  of  way  over 
certain  land  to  a  church  or  market  (h).  An  indictment  will  not 
lie  for  the  obstruction  of  a  churchway,  because  it  is  in  law  a 
private  and  not  a  public  way ;  but  any  one  of  the  parishioners 
may  have  an  action  for  damages  for  a  nuisance  thereon  without 
showing  special  damage  (i).  But  the  inhabitants  of  a  vill  or 
parish  cannot  as  such  claim  by  custom  to  have  a  profit  a  prendre 
from  the  soil  of  another  (Js).  Therefore,  a  custom  for  all  the 
inhabitants  occupying  lands  in  a  particular  district  to  take  drift 
sand  or  stones  from  a  close  contiguous  to  the  seashore,  for  the 
mending  of  their  roads,  cannot  be  supported,  as  the  sand,  when  it 
drifts  on  the  close  from  the  beach,  becomes  part  of  the  soil  of  the 
close  Q).  Neither  can  the  inhabitants  of  a  parish  claim  a  right 
by  custom  to  catch  fish  in  another's  pond,  although  the  claim  is 
confined  to  a  right  to  catch  them,  without  setting  up  a  right  to 
take  them  away ;  for  such  a  right,  vested  in  a  multitude  of 
persons,  would  be  destructive  of  all  fish  (m).  But  where  an 
action  of  trespass  was  brought  against  a  defendant  for  digging  in 

(6)  Dyce  v.  Bay,  1  Maoq.  305 ;  Bell  v.  (i)  Broohlebank  v.  Thompson  (1903),  2 

Warden,  Willes,  202.  Ch.  344 ;  72  L.  J.  Ch.  626. 

(d)  Bowerhy  v.  Coleman,  L.  E.  2  Ex.  (/c)  Gateward's  case,  6  Rep.  59  b ; 
96;  36  L.  J.  Ex.  57.  As  to  squares  in  Grimsteady. Marlmi;e,iT.'R.in ;  Aiistin 
London,  see  Tulk  v.  Metropolitan  Board  v.  Amherst,  7  Ch.  D.  689  ;  47  L.  J.  Ch. 
of  Works,  L.  E.  3  Q.  B.  94,  682  ;  37  L.  467 ;  Lord  Rivers  v.  Adams,  3  Ex.  D. 
J.  Q.  B.  11,  272.  361 ;  48  L.  J.  Ex.  47 ;  Neill  v.  Duke  of 

(e)  Edwards  v.  Jenkins  (1896),  1  Ch.  Dtvonshire,  8  App.  Cas.  135. 

308  •  65  L  J.  Ch.  222.  (I)  Blewett  y.  Tregmining,  3  Ad.  &  E. 

(/)  Belly.  TFaj-deK,  Willes,  202.  554;   3  L.  J.  K.  B.  223;   Att.-Gen.  v. 

(g)  Except  as  cestuis  que  trust.    Good-  Malhias,  4  K.  &  J.  579  ;  27  L.  J.  Ch. 

man  V.i8a?<as7i  (Jt^oi/of),  7  App.  Oas.  633;  761;   Constable  v.  Nioholson,  14  C.  B. 

52  L.   J.   Q.   B.   193 ;  Eaigh  v.    West,  N.  S.  230  ;  32  L.  J.  C.  P.  240. 

[1893]  2  Q.  B.  19 ;  62  L.  J.  Q.  B.  532,  (m)  Bland  v.  lApscombe,  4  El.  &  BI 

ojiiep.  405.  713,   note  (c);    24  L.  J.  Q.  B.  155,  ii. 

(li)  Gateward's  case,  6  Co.  Rep.  59  6;  But  see  Goodman  v.  Mayor  of  Saltash,  7 

Co.  Litt.  110  b ;   Goodday   v.    Michell,  App.  Cas,  633  ;  52  L.  J.  Q.  B.  193. 
Cro.  Eliz.  441, 
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the  plaintiff's  land,  and  the  defendant  pleaded  that  the  locus  in 
quo  was  four  acres  of  land  adjoining  the  sea,  and  that  all  the  men 
of  Kent,  from  time  immemorial,  have  used  when  they  have  fished 
in  the  sea  to  dig  in  the  land  adjoining,  and  pitch  stakes  for  hang- 
ing their  nets  to  dry,  it  was  held  that  such  a  custom,  confined  to 
the  seashore,  might  be  good ;  for,  observes  Clarke,  0. J.,  "  If  I 
have  land  adjoining  the  sea,  so  that  the  sea  ebbs  and  flows  on  my 
land,  so  far  as  it  flows  every  one  may  fish  in  the  water  which  has 
flowed  on  my  land,  for  then  it  is  parcel  of  the  sea,  and  in  the  sea 
every  one  may  fish  of  common  right;  and,  when  the  sea  has 
ebbed,  then  in  this  land  which  was  flowed  before,  peradventure  he 
may  justify  his  digging,  for  this  land  is  of  no  great  profit"  (n). 

The  general  rule  that  a  right  in  an  unincorporated  body  (o)  to 
take  a  profit  in  the  soil  of  another  person  cannot  by  law  rest  on 
custom  is  subject  to  certain  exceptions  in  the  case  of  rights  of 
common  in  manors,  and  of  the  stannary  customs  in  Cornwall  in 
respect  of  the  right  of  digging  and  searching  for  tin. 

Conventional  servitudes — Acquisition — Manorial  customs  (p). — 
Rights  of  common,  claimable  by  the  copyhold  or  customary 
tenants  of  a  manor  in  the  demesne  lands  of  the  lord  of  the  manor, 
illustrate  both  the  rule,  that  a  profit  a  prendre  is  not  claimable 
by  custom,  and  the  exception  to  that  rule.  Thus  the  right  of 
common  of  pasture  in  itself  is  an  interest  in  land — the  taking  of 
a  profit  of  the  soil — and  properly  matter  of  prescription.  If  the 
copyholders  of  one  manor  will  claim  it  in  the  wastes  of  another 
manor,  they  must  do  so  by  prescribing  in  the  name  of  their  lord, 
who,  in  the  eye  of  the  law,  by  reason  of  his  estate,  has  such  a 
permanence  as  enables  him  to  prescribe  (q)  ;  but,  if  they  claim  it 
in  the  lord's  wastes,  they  cannot  prescribe  in  their  own  names  and 
rights,  by  reason  of  the  want  of  permanence ;  nor  can  they  in 
their  lord's  name,  as  he  cannot  claim  common  in  his  own  land ; 
they  are  therefore,  from  necessity,  allowed  to  claim  it  by  custom  (r). 
The  necessity  grows  out  of  the  original  compact  between  the  lord 
and  the  customary  tenants,  when  they  received  permission  to 
cultivate  for  their  own  benefit,  on  condition  of  the  render  of  certain 
services,  certain  portions  of  the  lord's  land.  That  compact  in- 
cluded the  right  of  common  on  the  lord's  waste  ;  and  the  law  will 
not  suffer  that  right  to  want  a  legal  character,  and  so  be  without 

(n)  Mich.   8   Ed.  4,  pi.  30,   fol.  19 ;  manor  court  are  admissible  in  evidenoo 

Bro.  Abr.  Costom,  46.  to  proye  manorial  customs  (JDammerell 

(o)  Or,  semble,  by  an  indiyidual  or  a  v.  Frotheroe,  10  Q.  B.  20 ;  16  L.  J.  Q.  B. 

corporation,  because  such  a  rigbt  might  170).    See  also  Evans  y.  Bees,  10  A.  &  E. 

properly  be  the  subject  of  grant  or  pre-  151 ;  9  L.  J.  M.  C.  83. 
scription.     See  Oateirard's  case,  6  Co.  (q)  Copyhold  Cases,  No.  25  ;  Foiston 

Eep.  60  a;  Grimstead  v.  Marhwe,  4  T.  v.  Crachroode,  4  Co.  Eep.  31. 
K.  717;    Auetin  v.  Amherst,  7  Ch.   D.  (i-)  Foiston  \.  Grachroode,  supra.    See 

689  ;  47  L.  J.  Ch.  467.  Heydon  and  Smith's  case,  13  Co.  Bep.  67, 

(p)  Proof  of  entries  on  the  rolls  of  a 
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the  means  of  legal  enforcement,  though  at  the  expense  of  strict 
legal  reasoning  (s). 

A  custom  to  dig  sand  and  gravel  in  the  waste  of  a  manor  for 
the  repair  of  a  dwelling-house,  when  out  of  repair,  may  be  sup- 
ported (t).  But  a  privilege  claimed  by  the  customary  tenants  of 
a  manor  having  gardens,  parcels  of  their  customary  tenements,  to 
dig  and  carry  away  turf  from  the  waste  for  the  improvement  of 
their  garden-walks,  or  for  repairing  banks  or  mounds  of  grass  on 
their  customary  tenements,  has  been  held  to  be  bad  (w). 

A  custom  in  a  manor,  that  the  copyholders  of  inheritance  may, 
without  licence  from  the  lord  of  the  manor,  break  the  surface  of 
their  own  copyhold  tenements,  and  dig  clay  therefrom  without 
stint,  for  the  purpose  of  making  bricks,  is  a  good  manorial  custom. 
It  has  been  contended  that  such  a  custom  is  bad,  as  being  incon- 
sistent with  the  right  of  the  lord,  who  has  an  interest  in  the  soil, 
and  that  the  custom  extended  to  taking  away  the  soil  itself,  which 
the  copyholder  could,  even  by  custom,  have  no  right  to  do.  "  We 
are,  however,"  observes  the  court,  "unable  to  draw  any  sound 
distinction  between  a  custom  for  copyholders  to  take  all  the 
timber  or  trees  (x),  or  all  the  minerals  in  their  copyholds,  and 
such  a  custom  to  take  clay  as  that  in  question.  It  appears  to  us, 
that  the  cases  of  profit  a  prendre  or  easements  in  the  waste  of 
the  lord,  or  in  alieno  solo,  have  no  application  to  the  present 
question,  A  copyholder  may,  by  custom,  not  only  have  a 
possessory,  but  a  proprietary,  right  in  the  trees  and  minerals  in 
his  copyhold  tenement.  In  the  case  of  minerals,  the  taking  them 
is,  in  effect,  a  taking  of  a  portion  of  the  corpus  of  the  copyhold 
tenement.  There  appears  to  be  no  doubt  but  that  a  copyholder 
of  inheritance  may  not  only,  by  custom,  work  old  mines  already 
opened,  but  that  he  may  also,  by  custom,  dig  within  his  tenement 
for  new  ones,  and,  if  successful,  work  them  "  (y).  The  right  may 
exist,  in  its  most  extensive  form,  to  sell  the  produce  for  profit,  or, 
in  a  more  restricted  form,  to  use  the  coal,  &c.,  for  their  own 
private  purposes  only  (z). 

There  are  also  certain  rights  of  common  in  gross,  and  certain 
customary  rights  of  sole  and  several  pasturage,  which  exist  in 
various  manors  as  inheritable  and  transferable  estates ;  but  these 
are  rights  vested  in  the  customary  tenants  of  the  manor,  of 
depasturing  cattle  upon  open  uninclosed  downs  and  moors  and 
waste  places  belonging  to  the  lord  of  the  manor,  and  depend  upon 

(«)  Eoqen  v.  Brenton,  10  Q.  B.  26 ;  17  stone.  6  H.  &  N.  123;  9  H.  L.  C.  692  ; 

L.  J.  Q.  B.  34.  30  L.  J.  Ex.  3;  34  ib.  0.  P.  222.     See 

(0  Peppin  V.  Shalespear,  6  T.  B.  748.  Lingwood  v.  6yde,  L.  E.  2  C.  P.  72 ;  36 

(«)  Wilson  V.  WilUs,  7  East,  121.  L.  J.  0.  P.  10. 

(x)  See  Bhwett  v.  Jenldns,  12  0.  B.  (z)  Portland  {Dulte  of)  v.  Sill,  L,  K. 

N.  S.  16.  2  Eq.  765 ;  35  L.  J.  Ch.  439, 

(2/)  Salisbury  (Marquis  of)  v.  Glad- 
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the  custom  of  the  manor,  and  cannot  be  relied  upon  as  authorities 
for  ascertaining  the  rights  of  persons  in  ordinary  cases.  Thus  a 
man  may  allege  a  custom  to  have  and  enjoy  solam  vesturam  terrm, 
from  such  a  day  till  such  a  day  ;  and  hereby  the  owner  of  the  soil 
shall  be  excluded  for  the  time  to  pasture  there.  So,  a  man  may 
prescribe  to  have  separalem  piseariam  in  such  a  water ;  and  the 
owner  of  the  soil  shall  not  fish  there  (a).  The  customary  tenants 
in  whom  these  exclusive  rights,  exerciseable  during  certain 
portions  of  the  year,  are  vested,  have  merely  a  profit  a  prendre  in 
alieno  solo,  and  no  estate  in  the  soil  itself  (b) ;  but  the  interest  is 
capable  of  transfer  by  deed  of  assignment.  "  Instances  of  sole 
pasturage  are  to  be  found  on  the  South  Downs,  in  Sussex ;  and 
they  are  frequently  transferred  in  gross.  It  is  the  same  with  the 
cattle-gates  in  the  north  of  England  "  (e).  A  "  fold-course  "  is  a 
common  of  pasture,  and  not  a  several  right  (d).  In  some  manors, 
the  customary  tenants  of  the  customary  tenements  of  the  manor 
have  a  right  to  the  sole  and  several  pasturage  for  the  whole  year 
over  the  moors  and  downs  and  waste  places  of  the  manor,  to  the 
entire  exclusion  of  the  lord  of  the  manor,  and  inay  by  deed 
license  strangers  to  put  in  their  cattle  (e),  and  sell  and  convey 
away  their  interest  to  another.  These  rights  of  sole  and  several 
pasturage  are  called  cattle-gates  and  cow-grasses,  and  are  cus- 
tomary estates  of  inheritance,  transferable  by  deed.  The  owners 
of  them  have  no  right  of  property  in  the  soil.  They  are  held  of 
the  lord  of  the  manor,  according  to  the  custom  of  the  manor,  as 
customary  estates  of  inheritance,  by  payment  of  fine  and  customary 
rents,  and  under  dues,  duties,  suits,  and  services,  regulated  by 
the  custom.  They  are  transferred  by  customary  deeds,  followed 
by  admittance  at  the  next  lord's  court,  or  out  of  court  by  the 
steward  of  the  manor ;  and  a  fine  is  payable  on  admittance.  These 
cattle-gates,  therefore,  are  copyhold  tenements  (/). 

Conventional  servitudes — Manorial  customs. — Common  appen- 
dant (g)  is  a  right  annexed  to  arable  land  of  depasturing  on  the 
lord's  waste  beasts  that  serve  the  plough,  such  as  horses  or 
oxen,  or  which  manure  the  land,  such  as  kine  and  sheep.  "  It  is 
so  necessarily  incident  to  it  [arable],  that  it  cannot  be  severed. 
And,  therefore,  if  the  land  be  divided  never  so  often,  every  little 
parcel  is  entitled  to  common  appendant  .  .  ."  (h).  This  right  exists 
at  common  law  independently  of  any  grant,  prescription,  or  custom, 

(a)  Co.  Litt.  122  I;  North  v.   Cox,  1  323. 
Lev.  253.  (/)  Bigg  v.  Earl  Lonsdale,  1  H.  &  N. 

(&)  Bex  V.  Churchill,  4  B.  &  0.  750.  923  at  p.  935 ;  26  L.  J.  Ex.  196 

(c)  Ld.  Abinger,  Welcome  v.  Upton,  6  (g)  SacJieverell  v.  Porter,  2  EoU.  Abr. 

M.  &  W.  536 ;  9  L.  J.  Ex.  154.  60,  pi.  4. 

(_d)  Bdbinson  v.  Duleep  Singh,  11  Ch.  (ft)  Bennett  v.  Beeve,  Willes,  227  at  p. 

D.  798  ;  48  L.  J.  Oh.  758.  230. 

(e)  HosTcins  v.  Bobine,  2  Wms.  Saund. 
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and  applies  equally  to  both  freehold  and  copyhold  tenants  of  a 
manor  (i).  "  The  reason  for  common  appendant,"  observes  Willes, 
0.  J.,  "  appears  to  be  this,  that,  as  the  tenant  would  necessarily 
have  occasion  for  cattle,  not  only  to  plough,  but  likewise  to  manure 
his  own  land,  he  must  have  some  place  to  keep  such  cattle  in 
whilst  the  corn  is  growing  on  his  own  arable  land ;  and,  therefore, 
of  common  right  (if  the  lord  had  any  waste),  he  might  put  his 
cattle  there,  when  they  could  not  go  on  his  own  arable  land. 
The  tenant  can  only  have  a  right  of  common  for  such  cattle  as 
are  levant  and  couchant  on  his  estate,  that  is,  for  such  and  so 
many  as  he  has  occasion  for  to  plough  and  manure  his  land,  in 
proportion  to  the  quantity  thereof.  ...  It  is  plain  that  a  man 
cannot  have  a  right  of  common  appendant  for  any  cattle  but  such 
as  are  wanted  either  to  plough  or  manure  his  land  ;  and  it  is  plain, 
likewise,  that  he  cannot  for  cattle  which  he  borrows,  unless  he 
makes  use  of  them  all  the  year  to  plough  or  manure  his  land  "  (k). 
Although  this  kind  of  common  is  regularly  appendant  only  to 
arable  land,  yet  it  may  be  claimed  as  appendant  to  a  farm  con- 
taining pasture,  meadow,  and  wood ;  for  it  shall  be  presumed  to 
have  been  all  originally  arable  land,  though  afterwards  converted 
into  meadow,  pasture,  &c.  (I). 

Bights  of  lord  of  manor. — The  lord  has  rights  of  his  own 
reserved  upon  the  waste,  not  subservient  to,  but  concurrent  with, 
the  rights  of  the  commoners.  He  has  a  right  to  stock  the  common, 
and  to  every  benefit  to  be  derived  from  the  soil  not  inconsistent 
with  the  rights  of  the  commoners  (m).  Thus  the  lord  may  take 
gravel,  marl,  loam,  and  the  like,  in  the  waste,  so  long  as  he  does 
not  infringe  upon  the  commoner's  rights,  his  right  to  do  so  being 
quite  independent  of  the  right  of  approvement  under  the  Statute 
of  Merton  or  at  common  law,  and  existing  by  reason  of  his  owner- 
ship of  the  soil,  subject  only  to  the  interest  of  the  commoners  (n). 
Moreover,  when  there  is  more  common  than  is  necessary  for  the 
cattle  of  the  commoners,  the  lord  may  take  the  excess  for  his  own 
purposes  (o). 

The  lord,  by  his  grant  of  common,  gives  everything  accessorial 
to  the  enjoyment  of  the  right,  such  as  ingress,  egress,  &e.,  and 
thereby  authorizes  the  commoner  to  remove  every  obstruction  to 

(i)  Warrick  v.  Queen's  College,  Oxford,  rights  are  interfered  with  is    on    the 

L.  E.  6  Ch.  716 ;  40  L.  J.  Ch.  780.  tenants.     Ibid.     See  also  BoMnson  v. 

(&)  Bennett  v.  Beeve,  Willes,  227  at  p.  Duleep  Singh,  11  Ch.  D.  798;  48  L.  J. 

231 ;  Bac.  Abr.,  Common  A.  1.  Ch.  758. 

(I)  Bao.  Abr.,  Common  A.  1.  (o)  Bayley,  J.,  Arlett  v.  Ellis,  7  B.  & 

(m)  Bayley,  J.,  Arlett  v.  Ellis,  7  B.  &  C.  346  at  p.  369 ;  5  L.  J.  (0.  S.)  K.  B. 

C.  346  at  p.  369 ;  5.  L.  J.  (0.  S.)  K.  B.  391.     The  onus  of  proving  this  lies  on 

391.  tlie  lord.     Belts  v.  Thompson,  L.  E.  6 

(m)  Bateeon  v.   Green,  5   T.   E.  411 ;  Ch.  7.S2.     See  Bohertson  Y.HartoppjiS 

Hallv.  Byron,  i  Ch.  D.  667;  46  L.  J.  Cb.  D.484;  59 L.  J.  Ch.  553, 
Ch,  297,  The  onus  of  proving  that  thei'v 
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his  cattle  grazing  there.  But  the  lord  still  remains  Owner  of  the 
soil ;  and  a  commoner  who  has  a  mere  right  of  common  of  pasture 
has  no  power  to  meddle  with  the  soil,  and  cannot  cut  even  a  trench 
or  a  ditch  to  let  the  water  off  the  common,  without  first  obtaining 
the  licence  of  the  lord  (p).  If  the  lord  chooses  to  encourage  the 
growth  of  beasts  of  warren,  such  as  hares  and  rabbits,  upon  the 
common,  and  to  make  rabbit-burrows,  the  commoner  has  no  right 
to  destroy  either  the  hares,  the  rabbits,  or  the  burrows.  If  they 
increase  so  as  to  destroy  the  herbage  and  deprive  the  commoners  of 
the  pasture,  this  may  be  a  surcharge  of  the  common  by  the  lord  ; 
but  the  commoner  must  pursue  the  appropriate  remedy  by  action, 
and  cannot  lawfully  kill  the  conies ;  for,  as  long  as  they  are  in  the 
lord's  own  land,  the  lord  has  property  in  them  ;  but,  when  they  go 
out,  he  has  no  longer  property  in  them  (q). 

A  claim  on  the  part  of  the  lord  of  a  manor,  founded  on  the 
custom  of  the  manor,  of  an  unlimited  right  to  enclose  and  confer 
in  severalty  upon  any  person,  from  time  to  time,  such  portions  of 
the  waste  as  he  in  his  discretion  may  think  fit,  cannot  be  sup- 
ported, as  it  is  utterly  inconsistent  with  the  existence  of  any  right 
of  common ;  for  the  lord  might  enclose  the  whole  of  the  waste, 
and  so  annihilate  the  rights  of  the  commoners  (r).  A  custom 
claimed  by  the  lord  of  the  manor,  or  his  tenants,  to  dig  coal-pits 
in  the  enclosed  freehold  lands  of  the  manor,  when  and  as  often 
as  they  please ;  to  lay  their  coals,  when  got,  on  any  part  of 
the  lands  of  the  customary  tenants,  near  to  the  coal-pits,  at  any 
time  of  the  year  they  please  ;  and  to  let  them  lie  on  such  lands 
as  long  as  they  please,  is  uncertain  and  unreasonable,  and  there- 
fore void ;  for  it  might  deprive  the  tenant  of  the  whole  benefit  of 
his  land  (s). 

Conventional  servitudes — Acquisition — The  rights  of  tinioimders 
in  Cornwall  are  founded  on  custom.  The  right  seems  to  have 
originated  in  each  instance  in  a  virtual  contract,  as  in  the  case  of 
rights  of  common.  When  the  lord,  or  owner  of  waste  land,  would 
not  search  for  and  work  tin  himself,  or  devote  his  waste  exclusively 
to  other  purposes  by  inclosure,  he  has  permitted  the  tinner  to  enter 
on  the  waste  and  get  tin,  on  condition  of  the  render  to  him  of  a 
certain  portion,  fixed  by  custom,  of  the  produce  of  a  tin  mine. 

(p)  Cooper  V.  Marshall,  1  Burr.  259 ;  (s)  Broadbent  v.    Wilks,  Willes,  360 

1  KoU.  Abr.  406.  at  p.  363 ;  Hilton  v.  Earl  Orenville,  5 

(ff)  Eadesden  v.    Grysiell,   Oro.   Jao.  Q.    B.    701 ;     13    L.    J.    Q.    B.    193 ; 

165;  ^eHoiov.  ian^don,  Oro.  Eliz.  876;  Blaclcett    v.  Bradley,   1   B.   &   S.   140; 

Oarrill  v.  Pack,  2  Bulstr.  115 ;  Hoddes-  31  L.  J.  Q.  B.  65.    But  see,  per  L.  C. 

don  V.  Qresil,  Yelv.  104.     This  appears  and  Lord   Chelmsford,  in   Wakefield  v, 

to  be  unaffected  by  the  Ground  Game  Duke  of  Buccleuch,  L.  K.  4  H.  L.  377 ; 

Act,   1880:   see  43  &  44  Vicf.   c.   47,  39  L.  J.  Oh.  441.    And  a  grant  to  that 

g.  1  (2)  effect  -would  be  good.    8.  O.  and  Sow- 

'  (r)  Arlttt  V  laiUs,  7  B.  &  0.  346  at  p.  hotham  v.  Wihori,  8  II.  L.  0.  348 ;   30 

365 ;  5  L.  J.  (O.  S.)  K.  B.  391.  L.  J.  Q.  B.  49. 
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Here,  as  in  the  instance  of  a  right  of  common,  the  thing  is  in  its 
nature  to  be  claimed  by  prescription  only ;  but  they  who  have  it, 
and  ought  to  have  it,  in  justice,  cannot  prescribe  for  it ;  from  neces- 
sity, therefore,  that  the  right  may  not  be  defeated,  they  are  allowed 
to  claim  it  by  custom  («).  The  estate  or  interest  of  the  tinbounders 
is  of  an  anomalous  character ;  they  have  a  mere  chattel,  passing  to 
executors,  not  to  heirs ;  and  they  lose  all  their  interest  if  they 
cease  to  work  the  mine.  If  the  tinbounders  abandon  the  mine, 
and  the  owner  retakes  possession,  he  will  be  entitled  to  any  ease- 
ments, such  as  a  right  to  the  flow  of  water  in  an  artificial  water- 
course, to  which  the  tinbounders  had  acquired  a  title  by  prescrip- 
tion; for,  although  there  is  no  privity  of  estate  between  the 
tinbounders  and  the  owner,  yet  it  must  be  presumed  that  the  right 
to  the  use  of  the  water  had  been  originally  acquired  by  arrange- 
ment with  the  owner  as  well  as  with  the  tinbounders  (u). 

Conventional  servitudes  —  Commons. —  "  Common  of  shack," 
observes  -Bayley,  J.,  "  is  a  right  of  persons  occupying  arable  land 
lying  together  and  unenclosed  to  turn  out  their  cattle  to  feed 
promiseue  in  the  open  field.  If  there  were  no  common  right  of 
this  sort,  every  man  would  be  bound  to  keep  his  cattle  upon  his 
own  land,  which  would  be  productive- of  great  inconvenience,  and 
in  many  instances  would  be  impossible.  In  order  to  obviate  this, 
every  man's  cattle  are  allowed  the  full  range  of  the  whole  field ; 
but  then  the  number  which  each  man  is  at  liberty  to  turn  out 
must  be  limited  by  some  rule.  This  introduces  levancy  and 
couchancy,  by  which  the  number  of  cattle  to  be  turned  out  is 
restrained  to  that  which  the  land  of  each  individual  is  capable 
of  supporting  "  (x). 

Conventional  servitudes — Commons — Bight  of  common  pur  cause 
de  vicinage. — Common  pu/r  cause  de  vicinage  is  where  the  inhabi- 
tants of  two  townships  which  lie  contiguous  to  each  other  have 
usually  intercommoned  with  one  another.  The  beasts  of  the  one 
stray  mutually  into  the  other's  fields  without  any  molestation 
from  either  (y).  If  there  are  three  vills.  A,  JB,  and  C,  each  of 
which  has  a  common,  and  vill  B  lies  between  A  and  C,  vill  B  may 
intercommou  either  with  A  or  C,  but  ^  cannot  intercommon  with  C. 
Neither  party  can  put  on  the  common  more  beasts  than  his  own 
common  will  maintain,  so  that,  if  there  is  a  vill  with  a  large  com- 
mon, and  a  vill  with  a  small  common,  the  owner  of  land  in  the  vill 
with  the  small  common  cannot  put  on  the  entire  common  more 
beasts  than  the  small  common  will  maintain  («).   This  right  is  not 

(t)  Bogei-s  v.  Brenton,  10  Q.  B.  26 ;  17  Aid.  706 ;  Sir  Miles  Corbet's  case,  7  Co. 

L.  J.  Q.  'B.  34.  Kep.  5. 

(m)  Ivimey  v.   Stacker,  L.  K.  1   Ch.  («/)  2  Black.  Comm.  33. 

396  ;  34  L.  J.  Ch.  633 ;  35  ib.  407.  (z)  Commissioners  of  Sewers  v.  Qlasse, 

(a)  Cheeseman  v.   Hardham,  1   B.  &  L.  E.  19  Eq.  134 ;  44  L.  J.  Ch.  129. 
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a  profit  a  prendre,  nor  strictly  an  easement,  but  rather  an  excuse 
for  a  trespass,  and  has  its  origin  from  a  presumed  mutual  grant 
or  covenant  between  the  owners  of  each  farm  that  neither  of  them 
or  his  tenants  should  sue  the  other  or  his  tenants,  or  distrain,  or 
perhaps  even  drive  their  cattle  away,  so  long  as  the  farms  should 
respectively  lie  open  to  each  other  (a).  It  can  be  put  an  end  to 
by  enclosure. 

To  establish  a  right  of  common  pur  cause  de  vicinage,  it  must 
be  proved  that  the  inhabitants  have  usually  intercommoned  with 
one  another  :  the  beasts  of  the  one  straying  into  the  other's  fields 
without  any  molestation  on  either  side.  There  must  not  only  be 
absence  of  fence,  but  mutual  acquiescence,  and  an  immemorial 
allowance  of  the  straying  of  the  cattle  (b). 

Conventional  servitudes — Acquisition — The  Prescription  Act. — 
The  uninterrupted  enjoyment  for  twenty  years  of  an  incorporeal 
right,  from  which  juries  were  allowed  to  presume  an  ancient  grant, 
was  not  a  bar  or  title  in  itself  j  for,  if  the  commencement  of  the 
enjoyment  within  what  was  called  the  period  of  legal  memory 
could  be  shown,  the  presumption  of  an  ancient  grant  in  times 
long  since  passed  away  was  rebutted,  and  the  right  defeated. 
This  difficulty,  as  we  have  seen  (c),  led  to  the  fiction  of  a  lost 
grant  in  modern  times ;  but  in  progress  of  time  a  new  difficulty 
arose  in  requiring  a  jury  to  find  upon  their  oaths  that  a  deed  had 
been  executed  which  every  one  knew  never  existed.  Hence  the 
Prescription  Act  {d).  Before  dealing  with  the  Act  in  detail,  it 
may  be  stated  that  it  has  been  held  to  apply  only  to  profits  and 
easements  which  may  be  appendant  or  appurtenant  to  some 
tenement;  aiid  that  profits  and  easements  in  gross  cannot  be 
claimed  under  this  Act  (e)  ;  but  only  such  profits  and  easements 
as  are  capable  of  being  annexed  to  land  as  being  accessorial  to 
the  beneficial  use  of  landed  property  (/).  But  this  must  be  con- 
sidered as  doubtful  {g).  Moreover,  the  Act  does  not  take  away 
any  of  the  modes  of  claiming  profits  or  easements  in  vogue  before 
its  passing  (h). 

This  statute  {i),  commonly  called  "  The  Prescription  Act," 
was  passed  in  the  year  1832,  for  shortening  the  time  of  prescrip- 
tion in  certain  cases.  It  recites  (sect.  1)  that  the  expression 
"  time  immemorial,  or  time  whereof  the  memory  of  man  runneth 

(a)  Jones  v.  Bohin,  10  Q.  B.  620  at  p.  (e)  Shuttleworth  v.  Le  Fleming,  19  O. 

635,  per  Parke,  B. ;  17  L.  J.  Q.  B.  121.  B.  N.  S.  687 ;  34  L.  J.  C.  P.  309. 

(h)  Clarke  v.  Tinker,  10  Q.  B.  604;  15  (/)  See  Bailey  Y.  Stephens,  12  0.  B. 

L.  J.  Q.  B.  19.  N.  S.  91  at  p.  113 ;  31  L.  J.  0.  P.  226. 

(c)  Ante,  p.  404  ;  Bealey  v.  Sliaw,  6  (gr)  Welcome  v.  Upton,  5M.  &  W.  398; 
East,  208  at  p.  215,  per  Lord  Ellen-  8  L.  J.  Ex.  267 ;  Mounaey  v.  Itmay,  3 
borough.  H.  &  C.  486 ;  34  L.  J.  Ex.  52. 

(d)  Per  Martin,  B.,  Mounsey  v.  Ismay,  (1i)  Aynsley  v.  Glover,  L.  E.  10  Ch. 
3  H.  &  C.  486  at  p.  496;  84  L.  J.  Ex.  283 ;  44  L.  J.  Ch.  523. 

52.  (i)  2  &  3  Wm.  4,  o  71. 
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not  to  the  contrary,"  was,  by  the  law  of  England,  in  many  cases 
considered  to  include  and  denote  the  whole  period  of  time  from 
the  reign  of  King  Eichard  I.,  whereby  the  title  to  matters  which 
had  been  long  enjoyed  was  sometimes  defeated  by  showing  the 
commencement  of  such  enjoyment,  which  was  productive  of  in- 
justice ;  and  enacts  that  no  claim  which  may  be  lawfully  made  at 
the  common  law  by  custom,  prescription,  or  grant  to  any  right  of 
common,  or  other  profit  or  benefit,  to  be  taken  or  enjoyed  from  or 
upon  any  land,  except  such  matters  and  things  as  are  therein 
specially  provided  for,  and  except  tithes,  rent,  and  services,  shall, 
where  such  right,  profit,  or  benefit  has  been  actually  taken  and 
enjoyed  by  any  person  claiming  right  thereto  without  interruption 
for  the  full  period  of  thirty  years,  be  defeated  or  destroyed  by 
showing  only  that  such  right,  profit,  or  benefit  was  first  taken 
and  enjoyed  within  the  time  of  legal  memory,  but  that  such 
claim  may  be  defeated  in  any  other  way  by  which  the  same  was 
then  liable  to  be  defeated ;  and,  when  such  right,  profit,  or  benefit 
has  been  so  taken  and  enjoyed  for  the  full  period  of  sixty  years, 
the  right  thereto  is  to  be  deemed  absolute  and  indefeasible,  unless 
it  shall  appear  that  the  same  was  taken  and  enjoyed  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose 
by  deed  or  writing. 

The  first  section  only  applies  to  cases  where  one  man  claims 
by  custom,  prescription,  or  grant,  some  profit  or  benefit  to  be 
taken  or  enjoyed  from  or  upon  the  land  of  another,  and  has  no 
application  to  the  case  of  a  right  claimed  by  a  copyholder  in  his 
own  copyhold  tenement  according  to  the  custom  of  the  manor, 
such  as  a  right  to  dig  gravel  therein  {h). 

,  By  the  same  statute  (sect.  2),  it  is  enacted  that  no  claim  which 
may  be  lawfully  made  at  common  law,  by  custom,  prescription,  or 
grant,  to  any  way  or  other  easement,  or  to  any  watercourse,  or 
the  use  of  any  water,  to  be  enjoyed  upon,  over,  or  from  any  land 
or  water,  when  such  way  or  other  matter  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto  without  interruption 
for  the  full  period  of  twenty  years,  shall  be  defeated  or  destroyed 
by  showing  only  that  such  way,  water,  or  other  matter  was  first 
enjoyed  at  any  time  prior  to  such  period  of  twenty  years,  but 
nevertheless  such  claim  may  be  defeated  in  any  other  way  by 
which  the  same  was  then  liable  to  be  defeated ;  and,  when  such 
way  or  other  matter  shall  have  been  so  enjoyed,  as  aforesaid,  for 
the  full  period  of  forty  years,  the  right  thereto  is  to  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the  same  was 
enjoyed  by  some  consent  or  agreement  expressly  given  or  made 
for  that  purpose  by  deed  or  writing. 

C7c)  Haimer  v.  Chance,  i  Tie  Q.  J.  &  S,  626 ;  34  L.  J.  Ch.  413. 
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To  bring  the  right  within  the  term  "  easement "  in  the  second 
section  of  the  statute,  it  must  be  a  right  analogous  to  that  of  a 
right  of  way  or  a  right  of  watercourse,  and  must  be  a  right  of 
utility  and  benefit,  and  not  of  mere  amusement  (Z). 

This  section  applies  to  any  way  or  other  easement  to  be 
enjoyed  or  derived  upon,  over,  or  from  any  land ;  or  any  water- 
course, or  use  of  water  to  be  enjoyed  or  derived  upon,  over,  or 
from  any  water,  and  may  include  easements  other  than  rights  of 
way  and  watercourses  (m).  But  it  does  not  include  the  easement 
of  light,  which  is  expressly  dealt  with  by  sect.  3  (n).  The  first 
two  sections  deal  with  profits  and  easements  claimed  "without 
interruption,"  and  it  has  accordingly  been  held  that  only  profits 
and  easements  which  are  capable  of  being  interrupted  can  be 
acquired  (o),  and  consequently  that  a  right  to  free  access  of  air 
to  a  windmill  (p)  or  to  a  chimney  (q)  could  not  be  claimed.  But 
the  principle  of  these  cases  seems  hardly  consistent  with  the 
decision  of  the  House  cf  Lords  that  a  right  to  support  for  a 
house  can  be  acquired  under  the  second  section  of  the  Act  (r). 

It  is  provided  by  sect.  5  that  in  all  pleadings  to  actions  of 
trespass,  and  in  all  other  pleadings  wherein  before  the  passing  of 
the  Act  it  would  have  been  necessary  to  allege  the  right  to  have 
existed  from  time  immemorial,  it  shall  be  sufficient  to  allege  the 
enjoyment  thereof  "  as  of  right  "  by  the  occupiers  of  the  tenement 
in  respect  whereof  the  same  is  claimed  for,  and  during  such  of  the 
periods  mentioned  in  the  Act  as  may  be  applicable  to  the  case. 
From  these  words  and  the  words  in  sects.  1  and  2,  "  any  person 
claiming  right  thereto,"  it  follows  that  in  order  to  gain  a  pre- 
scriptive title  under  the  first  and  second  sections  of  the  Pre- 
scriptive Act,  it  must  be  proved  that  the  enjoyment  has  been 
"  as  of  right  "  (s).  Jt  seems  that  the  enjoyment  as  of  right  must 
mean  an  enjoyment  had,  not  secretly,  or  by  stealth,  or  by  tacit 
sufferance,  or  by  permission  asked  from  time  to  time,  on  each 
occasion,  or  even  on  many  occasions,  of  using  it  (t),  but  an  enjoy- 
ment had  openly,  notoriously,  without  particular  leave  at  the 
time,  by  a  person  claiming  to  use  it,  without  danger  of  being 
treated  as  a  trespasser,  as  a  matter  of  right,  whether  strictly  legal 

(0  Mounsey  v.  Ismay,  3  H.  &  C.  486 ;  31  L.  J.  C.  P.  335. 
34  L.  J.  Ex.  52.  (g)  Bryant  v.  Zefever,  4  C.  P.  D.  172 

(m)  Dalton  v.  Angus,  6  App.  Cas.  740  ;  48  L.  J.  0.  P.  380. 
50  L.   J.   Q.  B.   689 ;  notwithstanding  (r)  Angus  v.  Dalton,  6  App.  Cas.  740 

Webb  V.  Bird,  10  0.  B.  N.  S.  268 ;  30  L.  50  L.  J.  Q.  B.  689. 
J  0.  P.  384.  (s)  Arlcwright  v.  Gell,  5  M.  &  W.  208 

(n)  Perry  v.  Eames  (1891),  1  Oh.  658 ;  8  L.  J.  Ex.  201 ;  Bright  v.  WaUcer,  1  C, 

60  L.  J.  Oh.   345;    Wheaton  v.  Maple  M.  &  K.  211  at  p.  219;  3  L.  Q.  Ex 

(1893),  3  Oh.  48 ;  02  L.  J.  Oh.  963.  250. 

(o)  ArhwrigM  v.  Gdl,  5  M.  &  W.  203 ;  (0  See  Gardner  v.  Bodgson's  Kingston 

8  L.  J.  Ex.  201 ;  Harhridge  v.  Warwick,  Brewery  Co.  (1903),  A.  0.  229 ;  72  L.  J. 

3  Exch.  552 ;  18  L.  J.  Ex.  245.  Oh.  558. 


(p)  We'jb  V.  Bird,  13  0.  B.  N.  S.  811 ; 
A. 
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by  prescription  and  adverse  user  or  by  deed  conferring  the  right, 
or,  though  not  strictly  lawful,  to  the  extent  of  excusing  a  trespass, 
as  by  a  consent  or  agreement  in  writing,  not  under  seal,  in  case 
of  a  plea  for  forty  years,  or  by  such  writing  or  parol,  consent  or 
agreement,  contract,  or  licence,  in  case  of  a  plea  for  twenty  years. 
According  to  this  view  of  the  Act,  a  licence  in  writing  must  be 
replied  to  a  plea  of  forty  years'  enjoyment,  if  it  covers  the  whole 
time  ;  and  the  same  of  a  parol  licence,  in  case  of  a  plea  for  twenty 
years  (u).  The  fact  that  the  enjoyment  has  been  interrupted  from 
time  to  time  is  very  material  in  considering  the  question  whether 
there  ever  was  a  commencement  of  an  enjoyment  as  of  right. 
Such  interruptions  are  explanatory  of  the  real  nature  of  the  user. 
If  the  enjoyment  has  been  contentious,  it  is  not  as  of  right. 
Therefore,  where  a  person  had  been  summoned  and  fined  for 
drawing  off  water  from  a  watercourse,  it  was  held  that  the  con- 
viction and  fine,  and  payment  of  the  fine,  were  proper  and  most 
material  evidence  of  the  user  not  having  been  as  of  right  (x). 

Enjoyment  as  of  right  does  not  include  enjoyment  from  unity 
of  possession  of  both  the  dominant  and  servient  tenements,  for 
there  the  person  claiming  the  right  enjoys  the  land  itself  and 
'  not  merely  the  right  (y).  A  person  cannot  claim  as  of  right 
against  himself,  and  so  neither  can  his  lessees  who  claim  under 
him  (z). 

A  user  which  does  not  give  a  valid  title  as  against  the  owner 
of  the  inheritance  cannot  give  a  title  as  against  the  lessee  and  the 
persons  claiming  under  him^;  for  no  title  at  all  can  be  gained  by  a 
user  which  does  not  give  a  valid  title  against  all  persons  having 
estate  in  the  land  over  or  upon  which  the  easement  has  been 
enjoyed  (a). 

Conventional  servitudes — Acquisition — Prescription  Act — Inter- 
ruption.— By  sect.  4  of  the  Prescription  Act,  it  is  enacted,  that  no 
act  or  other  matter  shall  be  deemed  to  be  an  interruption,  unless 
the  same  shall  have  been  submitted  to  or  acquiesced  in  for  on'e 
■  year  after  the  party  interrupted  shall  have  had  notice  thereof,  and 
of  the  person  making  the  same,  or  authorizing  the  same  to  be 
made.     Tiie  result  appears  to  be  that  a  profit  or  easement  may 

(m)  Per  cur.  TicUe  v.  Brotm,  4  Ad.  &  350 ;  70  L.  J.  Ch.  657. 

E.  369  at  p.  382;  5  L.  J.  K.  B.  119;  (z)  Traf&Mrfoii  v.  Par7i»,  2  H.  &  N.  64 ; 

Bollins  V.  Verney,  13  Q.  B,  D.  304 ;  53  26  L.  J.  Ex.  298 ;  Gayford  v.  Moffalt, 

L.  J.  Q.  B.  430  ;  Gardner  v.  Hodgson's  L,  E.  4  Ch.  133. 

Kingeton  Brewery  Co.  (1901),  2  Ch.  198  ;  (a)  Bright  v.   Wallcer,  1  0.  M.  &  E. 

70  L.  J.  Oh.  504.  211 ;  3  L.  J.  Ex.  250  ;  Winsldp  v.  Eud- 


(x)  Eaton  v.  Swansea  Water  Co.,  17  speth,   10  Exch.  5;  23  L.  ,T.  Ex.  268; 

Q.  B.  267  ;  20  L.  J.  Q.  B.  482.  Wheaton  v.  Maple  (1893),  3  Ch.  48  ;  62 

(y)  Bright  v.   Wallcer,  1  C.  M.  &  E.  L.  J.Ch.963;  Kilgour\.Gaddee  (ISOi),! 

211 ;  3  L.  J.  Ex.  250 ;  Onley  v.  Gardiner,  K.  B.  457  ;  73  L.  J.  K.  B.  233.    8ecm  in 

4  M.  &  W.  496  ;  8  L.  J.  Ex.  102 ;  J?a«is-  case  of  a  right  of  light :  Eohaon  v.  Edwards 

hill  V.  Beed,  18  C.  B.  696 ;  25  L.  J.  C.  P.  (1893),  2  Ch.  146 ;  62  L.  J.  Ch.  378. 
290;  Damper  v.  Bass-tt   (1901),  2   Ch. 
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be  acquired  under  the  Act  if  used  or  enjoyed  as  of  right  for  a 
period  less  by  one  year  than  the  statutory  period  where  in  the 
last  year  of  the  statutory  period  the  enjoyment  has  been  inter- 
rupted without  acquiescence  on  the  part  of  the  person  claiming 
to  have  acquired  the  right  (b).  It  does  not  follow  that  an  inter- 
ruption is  acquiesced  in  because  an  action  has  not  been  brought. 
Where  there  have  been  protests  or  a  correspondence  on  the  subject, 
it  is  a  question  for  the  jury  whether  the  interruption  has  been 
acquiesced  in  or  not  (e). 

The  enjoyment  of  the  profit  a  prendre  or  easement,  under 
the  statute,  must  be  an  enjoyment  for  a  continuous  period,  with- 
out such  interruption  as  is  defined  in  the  fourth  section  of  the 
statute  (d) ;  but  the  exercise  of  the  right  need  not  be  continuous. 
Formerly  it  was  thought  that  some  act  of  user  must  take  place 
within  each  year  (e) ;  but  this  has  since  been  held  not  to  be 
necessary.  The  words  in  sect.  4  are  "  without  interruption,"  not 
"  without  intermission,"  and  apply  to  the  act  of  some  person  other 
than  the  claimant  not  to  a  mere  cessation  by  him  of  his  own 
accord  (/).  The  question  whether  there  has  been  an  enjoyment 
for  the  requisite  time  without  interruption  is  one  for  the  jury, 
who  ought  not  to  answer  it  in  the  negative  merely  because  there 
was  a  time  during  which  there  was  no  enjoyment  (g).  "The 
asking  leave  from  time  to  time  breaks  the  continuity  of  the 
enjoyment  as  of  right,  because  each  asking  of  leave  is  an  admission 
that,  at  that  time,  the  asker  had  no  right  "  (h). 

It  was  formerly  held  that  the  enjoyment,  in  order  to  give  a 
right  under  the  statute,  must  be  up  to  the  time  of  the  commence- 
ment of  the  suit  (i) ;  but,  when  a  prescriptive  right  has  once  been 
gained  by  twenty  or  thirty  years'  uninterrupted  enjoyment  as  of 
right,  it  is  not  lost  again  by  mere  non-user;  for  it  does  not  follow 
that  a  man  has  lost  his  right  merely  because  he  has  not  thought 
fit  to  exercise  it.  An  exercise  of  the  right  once  a  year  down  to 
the  time  of  the  commencement  of  the  action  is  not,  therefore, 
essential  to  the  proof  of  a  prescriptive  title  under  the  statute. 

(b)  FliqU  V.  Thomas,  11  A.  &  E.  688;  (3)  Darling  v.  Clue,  4  F.  &  F.  33i. 

10  L.  J.  Ex.  529  ;  8  01.  &  E.  231.  (h)  Tielde  v.  Brown,  4  A.  c&  E.  369  at 

(c)  Bennisonv.  Cartwright,  5  B.  &  S.  p.  383;  5  L.  J.  K.  B.  119;  Bright  \. 
1 ;  33  L.  J.  Q.  B.  137 ;  Glover  v.  Cole-  Walker,  1  0.  M.  &  E.  211 ;  3  L.  J.  Ex. 
man,  L.  R.  10  C.  P.  108;  44  L.  J.  C.  P.  250;  Monmouth  Canal  Co.  v.  Harford,  1 
66.  See  also  Warriclcv.  Queen's  College,  0.  M.  &  E.  614;  4  L.  J.  Ex.  43,  See 
L.  E.  10  Eq.  105 ;  L.  E.  6  Ch.  716  ;  39  also  Bailey  v.  Appleyard,  8  A.  &  E.  1 61 ; 
L.  J.  Ch.  636 ;  40  L.  J.  Cli.  780 ;  Fres-  7  L.  J.  Q.  B.  145 ;  Rollins  v.  Verney, 
Und  V.  Bingham,  41  Ch.  D.  268.  13  Q.  B.  D.  304;  53  L.  J.  Q.  B.  430; 

(d)  Onley  v.  Gardiner,  4  M.  &  "W.  496 ;  Gardner  v.  Hodgson's  Kingston  Brewery 
8  L.  J.  Ex.  102;  Ward  v.  BoUns,  15  Co.,  [1901]  2  Ch.  198;  70  L.  J.  Ch.  504. 
M.  &  W.  242.  («■)   Ward  v.  BoUns,  15  M.  &  W.  242  ; 

Ce)  Lowe  v.  Carpenter,  6  Exoh.  825  at  Battishill  v.  Beed,  18  C.  B.  696 ;  25  L.  J. 
p  831  •  20  L  J  Ex.  ,374.  C.  P.  290;  Pojrlter  v.  Mitchell,  11  Ad.  & 

(/)  Carr  v.  Foster,  3  Q.  B.  581 ;  11      E.  788 ;  9  L.  J.  Q.  B.  194. 
L.  J.  Q.  B.  284. 

2   E   2 


420  isTjuries  to  eights  0^  PEOPESTY.    tCHAP.  vit 

"The  intention,"  observes  Willes,  J.,  "was  to  give  enjoyment 
under  the  Act  .the  same  effect  as  the  evidence  which  would  sustain 
a  prescriptive  claim  before  the  Act,  except  that  the  terminus  of 
the  statutory  enjoyment  must  be  a  suit  or  action  which  discloses 
the  nature  of  the  claim,  and  gives  an  opportunity  of  litigating 
it.  The  evidence,  therefore,  to  sustain  a  prescriptive  claim  need 
not  come  down  to  the  commencement  of  the  suit,  nor  to  any 
definite  period  "  (k). 

Conventional  servitudes — Acquisition — Prescription  Act — Dis- 
ability.— The  seventh  section  of  the  Prescription  Act  provides  that 
the  time  during  which  any  person  otherwise  capable  of  resisting  the 
claim  shall  be  an  infant,  idiot,  non  compos  mentis,  feme  coverts  (I), 
or  tenant  for  life,  shall  be  excluded  from  the  computation  of  the 
respective  periods,  except  where  the  claim  is  thereby  declared  to  be 
absolute  and  indefeasible.  The  claim  is  by  the  statute  declared  to 
be  absolute  and  indefeasible  in  those  cases  where  there  has  been 
an  enjoyment  as  of  right,  and  without  such  interruption  as  is  men- 
tioned in  sect.  4,  of  a  way,  watercourse,  or  use  of  water,  or  other 
easement,  for  the  term  of  forty  years,  and  of  a  profit  a  prendre  for 
the  term  of  sixty  years,  and  of  the  access  and  use  of  light  and  air 
to  any  dwelling-house,  workshop,  or  other  building  for  twenty 
years,  unless  it  shall  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  given  or  made  for  that  purpose 
by  deed  or  writing. 

Where  a  defendant  claiming  a  prescriptive  right  to  the  enjoy- 
ment of  a  profit  a  prendre  in  the  soil  of  the  plaintiff  showed  an 
uninterrupted  enjoyment  for  twenty  years  before  a  life  estate,  and 
during  its  continuance,  and  for  six  years  after  its  determination  up 
to  the  commencement  of  the  action,  and  the  question  was  whether 
that  enjoyment  was  sufficient,  or  whether  the  thirty  years  must 
be  the  actual  thirty  next  before  the  commencement  of  the  action, 
it  was  held  that  the  two  sections  of  the  statute, — viz.  sect.  4, 
enacting  that  the  respective  periods  of  enjoyment  should  be  deemed 
and  taken  to  be  tlie  period  next  before  some  suit  or  action,  and 
sect.  7,  providing  that  the  time  during  which  any  person  capable 
of  resisting  the  claim  was  tenant  for  life,  &c.,  should  be  excluded 
in  the  computation, — must  be  read  together,  so  that  the  period 
is  thirty  years  next  before  the  action,  excluding  in  the  computa- 
tion of  those  thirty  years  any  tenancy  for  life  (m). 

If  in  answer  to  a  claim  to  a  right  acquired  under  the  Act  the 
party  repelling  the  claim  sets  up  a  tenancy  for  life,  he  excludes 

Qt)  Cooper  v.  Buhhuah,  12  0.  B.  N.  S.  the  case  of  the  Statute  of  Limitations) 

456 ;  31  L.  J.  0.  P.  323 ;  Ward  v.  Ward,  by  the  Married  Women's  Property  Act, 

7  Bxch.  838  ;  21  L.  J.  Ex.  334.  1882.    See  ante,  pp.  96,  300. 

(0  There  seems  to  bs  little  doubt  that  (m)  Clayton  v.  Corhy,  2  Q.  B.  813  at 

this  exception  is  done  away  with  (aa  in  p.  824. 
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the  time  of  that  tenancy  and  drives  the  party  claiming  to  show 
thirty  years'  enjoyment,  either  wholly  before  the  tenancy  for  life, 
if  it  is  still  subsisting,  or  partly  before  and  partly  after,  if  it  is 
ended.  But  it  has  been  said,  "  What  if  there  has  been  an  inter- 
ruption for  two  years  during  the  tenancy  for  life,  and  within  thirty 
years  before  the  action  ?  is  the  plaintiff  to  be  deprived  of  the 
benefit  of  such  interruption?"  The  answer  is,  "No:  although 
the  tenant  for  life  cannot,  by  acquiescence,  burthen  the  estate, 
he  may,  by  resistance,  free  it;  and,  if  the  plaintiff  chooses  to 
avail  liimself  of  that  resistance,  he  may  traverse  the  enjoyment 
as  of  right  for  thirty  years,  and  show  the  interruption."  The 
defendant  will  not  then  be  allowed  to  give  the  tenancy  for  life 
in  evidence,  in  order  to  avoid  the  effect  of  the  interruption  (n). 

Conventional  servitudes  — Acquisition  — Prescription  Act — Bis- 
dbility — Lands  demised  for  life  or  years. — By  sect.  8  of  the  Pre- 
scription Act,  it  is  expressly  enacted  that,  "  when  any  land  or 
water  upon,  over,  or  from  which  any  such  way  or  other  convenient 
watercourse,  or  use  of  water,  shall  have  been  or  shall  be  enjoyed 
or  derived,  hath  been  or  shall  be  held  under  or  by  virtue  of  any 
term  of  life,  or  any  term  of  years  exceeding  three  years  from  the 
granting  thereof,  the  time  of  the  enjoyment  of  any  such  way,  or 
other  matter  as  herein  last  before  mentioned,  during  the  con- 
tinuance of  such  term,  shall  be  excluded  in  the  computation  of 
the  said  period  of  forty  years,  in  case  the  claim  shall,  within  three 
years  next  after  the  end  or  sooner  determination  of  such  term,  be 
resisted  by  any  person  entitled  to  any  reversion  expectant  (o)  on 
the  determination  thereof." 

By  the  ancient  law  of  prescription,  whenever  it  appeared  that 
the  land  over  or  upon  which  an  easement  of  this  sort  had  been 
enjoyed  was  in  the  occupation  of  a  tenant  for  life,  or  tenant  for 
term  of  years,  during  the  whole  period  of  the  enjoyment  of  the 
privilege,  the  presumption  of  a  grant  was  rebutted  and  the  ease- 
ment extinguished,  however  long  and  notorious  might  have  been 
the  enjoyment,  and  although  the  owner  of  the  fee  was  fully  aware 
of  all  that  had  been  done  upon  the  land  (p),  and  had  made  no 
protest  against  the  enjoyment  of  the  privilege.  But  since  the 
Prescription  Act,  if  the  privilege  has  been  enjoyed  without  such 
interruption  for  forty  years,  or  as  far  back  as  living  memory  will 
go,  the  right  cannot  be  defeated  merely  by  showing  that  the  land 
was  on  lease  during  the  whole  period  of  enjoyment.  It  must 
be  shown  that   the   reversioner,  within   three   years  after   the 

(n)  Clayton  v.  Gorly,  2  Q.  B.  813  at  629 ;  54  L.  J.  Q.  B.  488. 

p.  825.  (j>)  Bradbury  v.    Grinsell,   3   Saimd. 

(o)  A  remainderman  is  not  a  person  175  (i),  in  notis;  Barker  v.  Richardson, 

entitled  to  the  reversion  expectant  on  a  4  B.  &  Aid.  579 ;  Wood  v.  Veal,  5  B.  & 

term.    Symons  v.  lealcer,  15  Q.  B.  D.  Aid.  454. 
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determination  of  the  particular  estate,  resisted  the  claim  to  the 
easement  {q). 

"  The  period,  during  which  the  land  over  which  the  right  is 
claimed  has  been  leased  for  a  term  exceeding  three  years,  is  not, 
under  sect.  8,  to  be  excluded  from  the  computation  of  a  twenty 
years'  enjoyment.  Sect.  7  excludes  certain  times,  including  that  of 
a  tenancy  for  life,  but  not  that  of  a  tenancy  for  years,  from  the  com- 
putation of  the  '  periods  '  thereinbefore  mentioned ;  and  a  twenty 
years'  enjoyment  is  one  of  those  periods.  But  sect.  8  provides 
for  the  exclusion  of  certain  other  times,  among  which  is  a  tenancy 
for  more  than  three  years,  not  from  the  periods  thereinbefore  men- 
tioned, but  from  one  particular  period  only,  expressly  mentioned, 
namely,  that  of  an  enjoyment  for  forty  years  "  (r). 

Conventional  servitudes — Acquisition  hy  statute — Allotments 
under  Inclosure  Acts. — Profits  and  easements  are  often  conferred 
or  reserved  by  statute,  and  principally  under  Inclosure  Acts. 
The  nature  of  the  right  and  its  extent  must  always  depend  upon 
tlie  construction  of  the  Act.  As  a  general  rule  rights  which  are 
part  of  the  ownership  of  the  soil,  unless  expressly  reserved  under 
Inclosure  Acts,  pass  with  the  soil  to  the  persons  to  whom  allot- 
ments are  made  (s).  Where,  therefore,  by  an  Act  for  the  in- 
closure and  allotment  of  waste  lands  in  a  manor,  it  ivas  provided 
that  nothing  in  the  Act  should  defeat  the  right  of  the  lord  of  the  S 
manor  to  the  seigniories  and  royalties  incident  to  the  manor,  but 
that  he  should  hold  and  enjoy  all  courts,  fairs,  markets,  &c.,  with 
free  warren  and  liberty  of  hunting,  hawking,  fishing,  and  fowling 
"  to  the  said  manor,  or  to  the  lord  thereof,  incident,  belonging,  or 
appertaining,"  in  as  ample  a  manner  as  before  the  Act,  it  was  held 
that,  as  his  right  to  sport  over  the  waste  before  the  Act  was  not 
a  licence  or  liberty  "  incident  to  him  as  lord,"  but  a  method  of 
direct  enjoyment  of  his  own  soil  and  freehold,  the  Act  did  not 
reserve  any  such  right  of  sporting  to  him,  and  that  his  right 
thereto  was  gone  (t),  A  fortiori,  therefore,  the  same  was  held, 
where  the  Act  provided  that  a  certain  portion  of  the  waste  should 
be  allotted  to  the  lord  of  the  manor  in  satisfaction  for  his  right 
and  interest  as  such  lord  (u).  Where,  however,  in  the  reservation 
of  the  manorial  rights  of  sporting  in  the  Act,  other  rights  not 
manorial,  such  as  the  right  of  taking  coals,  minerals,  &c.,  were 

(q)  WrigU  v.  Williams,  1  M.  &  W.  well,  5  H.  &  N.  609 ;  29  L.  J.  Ex.  297; 

100  ;  Wilson  v.  Stanley,  12  Ir.  Com.  Law  Sowerby  v.  Smith,  L.  E.  9  0.  P.  524 ;  43 

Eep.  357.  L-  J-  0.  P.  290 ;  Devonthire  (^Dulce)  v. 

(r)  Ld.  Campbell,  Pallc  v.  Skinner,  18  O'Connor,  24  Q.  B.  D.  468  ;    59  L.J. 

Q.  B.  574 ;  22  L.  J.  Q.  B.  27.  Q.  B.  206 ;  Ecroyd  v.  GouUhard,  [1898] 

(«)  TownUy  v.   Gibson,  2  T.  B.  701 ;  2  Oh.  358;  67  L.  J.  Oh.  458. 

Doe  V.  Davidson,  2  M.  &  S.  175.  (u)  Bbbinson  v.  Wray,  L.  R.  1  0.  P. 

(t)  Greathead  v.  Morley,  3  M.  &  ft.  490. 
139;  10  L.  J,  0.  P,  246 ;  Bruce  v,  Belli- 
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joined  in  the  reservation,  it  was  held  that  the  right  of  sporting 
was  not  lost,  but  that  the  terms  of  the  clause,  though  nominally 
terms  of  reservation  only,  were  sufficient  expressly  to  create  such 
a  right  (a;).  The  Inclosure  Commissioners  have  power  under 
the  statute  (11  &  12  Vict.  c.  99,  s.  1)  to  sever  the  right  to 
take  game  from  the  ownership  of  the  soil  as  a  condition  to  the 
inclosure  {y). 

Profits  and  easements — General  incidents. — Many  actions  for 
disturbance  of  profits  a  prendre  and  easements  turn  not  so  much 
upon  the  nature  of  the  particular  profit  or  easement  in  question,  as 
upon  the  common  incidents  of  profits  and  easements  generally.  It 
is  common  to  all  profits  and  easements  that  they  lie  in  grant.  It 
is  a  principle  of  law  that  a  man  shall  not  derogate  from  his  own 
grant  (z).  If,  therefore,  a  man  has  granted  to  another  estovers  or  a 
right  to  cut  wood,  or  a  right  to  fish,  and  he  destroys  all  the  wood 
out  of  which  the  estovers  were  to  be  taken,  or  draws  all  the  water 
away  from  the  pond  or  stream,  and  destroys  the  fish,  the  party 
grieved  shall  have  his  remedy  by  action  ;  for  these  are  wilful  acts 
of  the  grantor,  and  it  is  a  misfeasance  in  him  to  annul  or  avoid 
his  own  grant  (a).  But  a  landowner  who  has  demised  for  a  term 
of  years  the  right  of  shooting  over  his  land  is  not  thereby  pre- 
vented from  cutting  timber  as  he  thinks  fit  in  the  ordinary 
management  of  his  land,  although  injurious  to  the  shooting  (b). 

From  the  same  maxim  it  follows  that  if  a  grantor,  upon  a  con- 
veyance of  a  part  of  his  property,  intends  to  reserve  any  right 
over  the  tenement  granted,  he  must  do  so  by  express  reservation 
in  the  grant.  It  matters  not  whether  the  right  said  to  be  reserved 
is  a  continuous  and  apparent  easement,  for  although  it  is  con- 
tinuous and  apparent,  there  is  nothing  to  prevent  the  grantor  from 
aliening  and  releasing  it,  and  an  absolute  sale  and  conveyance  of 
the  formerly  servient  tenement  is  inconsistent  with  the  retention 
of  anything  abridging  the  complete  enjoyment  of  the  tenement 
granted  (c).  To  this  rule  there  are  only  three,  or  at  most  four,  ex- 
ceptions ;  the  first  is  the  case  of  a  way  of  necessity  (d) ;  the  second 
is  the  case  where  the  right  claimed  as  reserved  is  in  truth  part 
of  the  tenement  retained  by  the  grantor  (e) ;  the  third  is  where 
the  two  tenements  are  mutually  dependent  on  each  other  for  an 

(x)  Mwart  v.  Graham,  7  H.  L.  0.  331 ;  (c)  Suffleld  v.  Brown,  4  De  G-.  J.  &  S. 

29  L.  J.  Ex.  88;  Leconfield  (.Lord)  v.  185;   33  L.  J.  Ch.  249;    Wheeldon  v. 

Dixm,  L.  E.  3  Ex.  30  ;  37  L.  J.  Ex.  33.  Burrows,   12   Oh.  D.  31 ;  48  L.  J.  Ch. 

M  Musqrave  v.  Forsler,  h.  K.  6  Q.  B.  853  ;     Union  Lighterage  Co.  v.   London 

590;  40  l;  J.  Q.  B.  207.  Graving  Book  Co.  (1902),   2  Ch.  557; 

(z)  EUis  V.  Bridgnorth  (Mayor),  15  0.  71  L.  J.  Ch.  791. 

B.  N.  S.  52 ;  32  L.  J.  C.  P.  273.  (d)  Wheeldon  v.  Burrows,  12  Ch.  D. 

(a)  Twysden,  J.,  Pomfret  v.  Bicroff,  1  31 ;  48  L.  J.  Ch.  853. 

Saund.  322.  (fi)  Nicholas  v.  Gliamberlain,  Cro.  Jac. 

(6)  Gear'ns  v.   Baiter,  L.   R.  10  Ch.  121 ;  Wheeldon  v.  Burrows,   31  Ch.  D, 

355 ;  44  L.  J.  Ch.  334.  31 ;  48  L.  J.  Ch.  853,  per  James,  L.J. 
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easement  of  the  kind  claimed ;  as,  for  example,  for  support  (/)  ;  the 
fourth  is  where  the  circumstances  existing  at  the  moment  of 
severance  of  ownership  of  adjoining  tenements  originally  belong- 
ing to  one  owner  imply  a  covenant  on  the  part  of  the  purchaser 
that  he  will  not  use  his  tenement  in  a  particular  way ;  as,  for 
example,  where  he  purchases  one  of  a  number  of  houses  erected 
upon  a  building  scheme  (g). 

Again,  there  is  the  maxim,  "  Quando  aliquis  rem  concedit 
concedere  videtur  et  id  sine  quo  res  ipsa  hdberi  non  potest."  A 
grant  of  a  right  carries  with  it  all  that  is  reasonably  necessary 
to  its  enjoyment.  Accordingly  it  has  been  held  that  by  the 
grant  of  the  use  of  a  pump  the  grantee  has  a  right  to  enter 
upon  the  grantor's  land  to  repair  the  pump,  although  neither  the 
soil  nor  the  pump  is  granted  to  him ;  and  that  if  a  man  grants 
me  the  right  to  lay  pipes  of  lead  in  his  land  to  convey  water  to 
my  cistern,  I  may  afterwards  enter  and  dig  tlie  land  to  mend  the 
pipes,  though  the  soil  belongs  to  another,  and  not  to  me  (h). 
If  a  landowner  has  granted  to  another  a  right  to  dig  coal-pits 
in  his  land,  and  to  take  and  carry  away  coal,  all  things  necessary 
for  the  exercise  and  enjoyment  of  the  right  pass  therewith  to  the 
grantee.  He  has  a  right,  therefore,  to  erect  sheds  and  steam- 
engines,  and  to  fix  such  machinery  as  may  be  necessary  to  drain 
the  coal-pits,  draw  up  the  coals  and  iron,  and  work  the  coal-field, 
although  the  grant  of  the  incorporeal  right  may  be  silent  as  to 
any  such  erections  (i). 

Frofits  and  easements — Extinguishment. — Profits  and  easements 
once  gained  may  be  extinguished  by  the  act  of  the  owner,  as  by 
release  or  abandonment  (Jc),  or  by  the  act  of  the  law,  as  by  unity 
of  possession  of  the  dominant  and  servient  tenement,  by  destruc- 
tion of  the  dominant  tenement,  and  possibly  by  encroachment,  or 
by  non-performance  of  the  conditions  of  the  grant.  In  the  case 
of  ways  of  necessity,  the  servitude  will  also  be  extinguished  by  the 
cesser  of  the  necessity. 

A  mere  parol  licence  or  agreement  will  suffice  for  the  destruc- 
tion, although  it  is  insufficient  for  the  creation,  of  an  easement. 
Thus,  if  a  person  possessed  of  an  easement  over  the  land  of  an 
adjoining  landowner,  verbally  authorizes  the  latter  to  do  an 
act  of  notoriety  upon  his  own  land  which,  when  done,  will  be 

(/)  Eichards  v.  Bote,  9  Bxch.  218  ;  23  at  p.  196  ;  9  L.  J.  Ex.  279. 
L.  J.  Ex.  3;  Union  Lighterage  Co.  v.  (Jc)  RotherMm  v.    Ctreen,  Cro.   Eliz. 

London  Grating  Doch  Co.  (1902),  2  Ch.  593.    Per  Willes,  J.,  Johnson  v.  Barnes, 

657;  71  L.J.  Ok  791.  L.  E.  7  0.  P.  592 ;  41  L.  J.  0.  P.  250; 

(g)  Russell  v.   WaVs,   10    App.   Cas.  L.  E.  8  C.  P.  527;  42  L.  J.  0.  P.  259; 

590  ;  55  L.  J.  Ch.  158.   See  ante,  p.  391.  Lovell  v.  Smith,  3  C.  B.  N.  S.  120  at  p. 

Qi)  Fomfret  v.  Eicro/t,  1  Saimd.  322  e,  127  ;  Eeg.  v.  Charley,  12  Q.  B.  515  at  p, 

323  ;  Liford's  case,  11  Co.  Eep.  52  a.  518. 

(i)  Hand  V.  Eingrcote,  6  M.  &  W.  174 
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inconsistent  with  the  continued  enjoyment  of  the  easement,  and  the 
authority  is  acted  upon,  and  the  thing  done,  the  authority  so  given 
and  acted  upon  cannot  be  revoked;  and  the  easement,  conse- 
quently, is  extinguished.  Cesser  of  use,  coupled  with  any  act 
clearly  indicative  of  an  intention  to  abandon  the  right,  would  have 
the  same  effect  as  an  express  release  {T).  But  mere  non-user  is 
not,  it  seems,  sufficient  (m). 

Profits  and  easements — Unity  of  possession. — Another  incident 
common  to  all  profits  appurtenant  and  easements  properly  so  called, 
that  is  to  say,  those  easements  which  are  created  by  grant  or  pre- 
scription (n)  and  are  appurtenant  to  some  dominant  tenement,  is 
that  they  are  rights  over  the  land  of  another.  Accordingly  they 
may  become  merged  in  the  general  rights  of  property,  when  the 
land  benefited  by,  and  the  land  burthened  with,  the  easement  or 
profit  pass  into  the  hands  of  one  common  proprietor,  or  when  the 
person  possessed  of  the  incorporeal  right  becomes  the  owner  of 
the  land  over  or  upon  which  the  right  is  exercised ;  for  a  man 
cannot,  strictly  speaking,  have  an  easement  in  his  own  land  (o). 
Thus,  if  a  man  has  a  rent  or  common  by  prescription,  unity  of 
possession  of  as  high  and  perdurable  estate  in  the  land  is  an 
interruption  of  the  right;  and  a  title  acquired  by  prescription 
will  be  extinguished  by  unity  of  ownership  of  the  dominant  and 
servient  tenements  (p). 

If  a  man  who  has  a  right  of  common  appurtenant  becomes 
himself  the  owner  of  the  land  over  which  the  right  of  common 
extends,  the  incorporeal  right  is  merged  in  the  legal  ownership, 
and  the  land  is  discharged ;  for  a  man  cannot  have  common  in  his 
own  land  (q) ;  and,  if  the  owner  afterwards  grants  the  land  to 
which,  before  the  extinguishment,  the  right  of  common  was 
attached,  with  all  the  easements  and  profits  thereunto  "apper- 
taining "  or  "  belonging,"  these  words  will  not  be  sufficient  to 
revive  or  recreate  the  right  (r) ;  unless  it  is  a  right  of  common 
appendant,  in  which  casa  it  will  be  apportioned,  because  it  is  of 
common  right  (s). 

If  a  copyhold  tenement  to  which  a  right  of  common  is  annexed 

(D  Beq.  V.  Charley,  12  Q.  B.  515  at  p.  11  L.  J.  Q.  B.  239;  BattisUll  v.  Seed, 

519.  18  0.  B.  696  ;  25  L.  J.  0.  P.  290. 

(m)  Onley  v.  Gardiner,  4  M.  &   W.  (g)  Kelson's     case,    3     Leon.     128  ; 

496 ;  8  L.  J.  Ex.  102.  Saimdeys  v.  Oliffe,  Moore  467 ;  Tyrn'ng- 

(«)  Natural  servitudes  are  suspended  ham's  case,  4  Co.  Eep.  38  a. 

but  not  extinguished  by  unity  of  pos-  (r)  Clements  v.  Lambert,  1  Taunt.  205  ; 

session  Grymes  v.  Peacoele,  1  Bulstr.  17 ;  Hall  v. 

(o)  Outram  v.  Maude,  17  Oh.  D.  391 ;  Syron,  4  Gli.  D.  667;  46  L.  J.  Oh.  297; 

50  L.  J.  Oh.  783.  Baring  v.  Ahingdon,  [1892]  2  Oh.  374  ; 

(jj)  do.Litt.ll46;  Suryv.  P*(/o«,Poph.  62  L.  J.  Ch.  105.    This  would  seem  to 

166 ;  Bright  v.  Walker,  1  0.  M.  &  R.  211  be  so,  notwithstanding  sect.  6  of  the  Coa- 

at  p.  219;  3  L.  J.  Ex.  250;  James  v.  veyancing  Act,  1881. 

Plant,  4  A.  &  E.  749  at  p.  761 ;  6  L.  J.  (s)  Co.  LJtt.  122  o. 
Ex.  260 ;  Clayton  v,  Corby,  2  Q.  B.  813 ; 
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becomes  vested  in  the  lord  by  forfeiture,  the  right  of  common  is 
not  extinguished  ;  it  remains  by  custom  annexed  to  the  customary 
tenement ;  and,  though  the  right  is  in  abeyance  while  the  estate 
remains  in  the  lord,  it  is  revived  by  a  re-grant  of  the  estate  as  a 
copyhold  tenement  cum  pertinentiis.  "  When  copyholders  for  life, 
according  to  the  custom,  have  used  to  have  common  in  the  wastes 
of  the  lord  of  the  manor,  or  estovers  in  his  woods,  or  any  other 
profit  a  prendre  in  any  part  of  the  manor,  and  afterwards  the  lord 
aliens  the  wastes  or  woods  to  another  in  fee,  and  afterwards  grants 
certain  copyhold  houses  and  lands  for  lives,  such  grantees  shall 
have  common  of  pasture,  or  common  of  estovers,  &c.,  notwith- 
standing the  severance ;  for  the  title  of  the  copyholder  is  paramount 
to  the  severance ;  and  the  custom  unites  the  common  or  estovers, 
which  are  but  accessories  or  incidents,  as  long  as  the  house  and 
lands,  being  principal,  are  maintained  by  the  custom ;  which 
customary  appurtenances  are  not  appertaining  to  the  estate  of 
the  lord ;  for  he  is  the  owner  of  the  freehold  and  inheritance 
of  all  the  manor ;  but  they  are  appertaining  to  the  customary 
estate  of  the  copyholder,  after  the  grant  made  unto  him ;  which 
profit  a  prendre,  being  due  by  custom  to  the  copyhold  tenement 
(notwithstanding  the  feoffment  or  fine,  &c.,  of  the  waste  or  woods 
made  by  the  lord),  remains  and  is  preserved  by  the  custom,  which 
is,  as  hath  been  said,  the  title  of  the  copyholder,  and  is  paramount 
to  the  severance ;  but,  if  the  copyholder  had  derived  his  interest 
from  the  estate  of  the  lord,  then  clearly,  by  the  feoffment,  fine,  &c., 
of  the  lord,  all  those  who  afterwards  claim  by  him,  shall  be  barred 
of  any  profit  a  prendre  in  the  same  waste  or  woods  "  {t). 

If,  indeed,  the  lord  grants  the  fee  to  a  copyholder,  the  estate 
can  never  again  become  a  copyhold  estate,  and  the  right  of  common 
is  extinguished ;  "  for  the  common  first  used  was  gained  by  custom, 
and  annexed  to  the  estate,  and  is  lost  with  it "  (m). 

For  the  extinguishment  of  a  prescriptive  right  by  unity  of 
ownership  and  possession  "  it  is  requisite  that  the  party  should 
have  an  estate  in  the  land  a  qua,  and  in  the  land  in  qua,  equal  in 
duration,  quality,  and  all  other  circumstances  "  {x).  "  If,"  observes 
Alderson,  B.,  "  I  am  seised  of  freehold  premises,  and  possessed  of 
leasehold  premises  adjoining,  and  there  has  formerly  been  an  ease- 
ment enjoyed  by  the  occupiers  of  the  one  as  against  the  occupiers 
of  the  other,  while  the  premises  are  in  my  hands  the  easement  is 
necessarily  suspended,  but  it  is  not  extinguished,  because  there  is 
no  unity  of  seisin ;  and,  if  I  part  with  the  premises,  the  right,  not 

(0  Swayne's  case,  8  Co.  Eep.  63  h ;  (»)  Bex  v.  Hermitage,  Garth.  239  at  p. 

Brown's  case,  i  Co.  Eep.  21  b ;  Benson  241.     Sec  Ivimey  v.  Stooker,  L.  E.  1  Ch. 

V.  Chei'ter,  8  T.  E.  396,  401.  396  at  p.  407;  34  L.  J.  Oh.  333;  35  ib. 

(«)  Badger  v.  Fm-d,  3  B.  &  Aid.  153 ;  467 ;  Co,  Litt.  114  &. 
Massam  v.  Hunter,  Yelv.  189, 
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being  extinguished,  will  revive  "  (y).  If  a  lessor  of  the  dominant 
tenement  takes  a  week's  tenancy  of  the  servient  tenement,  he  does 
not  lose  all  the  servitudes ;  he  will  only  lose  the  statutory  mode  of 
establishing  them ;  and  he  will  only  lose  that,  when  it  can  be 
said  that  at  the  time  of  granting  the  lease  he  could  grant  the 
servitude  (z).  "  If  a  man  hath  common  by  prescription,  and 
taketh  a  lease  of  the  land  for  twenty  years  whereby  the  common 
is  suspended,  after  the  years  ended  he  may  claim  the  common 
generally  by  prescription ;  for  that  the  suspension  was  but  to  the 
possession,  and  not  to  the  right,  and  the  inheritance  to  the  common 
did  always  remain  ;  and,  when  a  prescription  or  custom  doth  make 
a  title  of  inheritance  (as  Littleton  speaketh),  the  party  cannot  alter 
or  waive  the  same  in  pais  "  (a). 

Easements  of  necessity  and  continuous  easements,  such  as  the 
right  to  the  natural  flow  of  water,  are  not  extinguished  by  unity 
of  ownership ;  and,  therefore,  a  necessary  way  over  land  continues, 
notwithstanding  a  unity  of  ownership  of  the  dominant  and  servient 
tenements,  and  a  subsequent  conveyance  of  such  tenements  to 
separate  proprietors  (h) ;  but  this  is  not  the  case  with  regard  to 
mere  easements  of  convenience,  which  are  used  from  time  to  time 
only,  such  as  the  right  of  taking  water  from  a  pump  (c). 

Profits  and  easements  —  Eoetinguisliment  hij  destruction  of 
dominant  tenement. — Where  an  easement  is  granted  for  a  par- 
ticular purpose,  or  arises  as  accessorial  to  a  thing  granted,  and 
the  purpose  can  no  longer  be  accomplished,  or  the  thing  granted 
ceases  to  exist,  so  that  the  easement  can  no  longer  be  applied  to 
the  object  for  which  it  was  originally  granted,  the  easement  is  at 
an  end  (tZ).  But,  when  mills  or  houses  which  have  watercourses, 
or  estovers,  or  other  things  appurtenant  to  them,  are  overthrown 
by  the  wind,  or  burned  by  fire,  or  fall  by  any  other  act  of 
God,  if  the  owner  rebuilds  them  in  the  same  manner  as  they  stood 
before,  they  shall  have  the  same  ancient  rights  appurtenant  to 
the  new  structure ;  and  although  the  house  or  mill  falls  by  the 
act  or  default  of  the  owner,  or  by  the  wrong  of  another,  foras- 
much as  the  durable  materials  remain,  he  may  rebuild  it  without 
the  loss  of  anything  appurtenant  to  it ;  but  it  ought  to  be  recon- 
structed upon  the  old  foundations  of  the  ancient  house  (e). 

A  right  of  common  appurtenant  for  cattle  levant  and  couchant 

(y)  Tliomas  v.  Thomas,  2  0.  M.  &  R.  761. 

34  at  p.  41 ;  i  L.  J.  Ex.  179.  (c)  Polden  v.  Bastard,  L.  R.  1  Q.  B. 

(z)  Bramwell,  B.,  Warhurton  v.  Parlte,  156 ;  ,S5  L.  J.  Q.  B.  92. 

2  H.  &  N.  64;  26  L.  J.  Ex.  298.  {d)  National  Guaranteed  Manure  Co, 

(a)  Coke's  Inst.,  170.  v.  Donald,  4  H.  &  N.  8 ;  28  L.  J.  Ex. 

(6)  BucKby  v.    CoUs,  p  Taunt.   311 ;  185. 

Pom/)-e<  V.  Bscro/t,  1  Wms.  Saund.  353  a  ;  (e)  Luttrell's  case,  4   Co.  Rep.  87  6, 

Packer  v.  Welhtead,  2  Sid.  Ill ;  Pearson  88  6, 


V. 


Spencer,  1  B.  &  S.  571 ;  3  B.  &  S. 
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is  not  extinguished  or  suspended  by  reason  of  the  tenement  in 
respect  of  which  it  is  claimed  having  been  changed  so  as  no 
longer  to  be  capable  of  supporting  cattle,  if  it  is  still  in  such  a 
state  that  it  might  easily  be  turned  to  the  purpose  of  feeding 
cattle  (/). 

An  alteration  of  the  dominant  tenement  which  does  not  amount 
to  a  substantial  variance  in  the  mode  or  extent  of  user  or  enjoy- 
ment of  the  easement,  so  as  to  throw  a  greater  burden  on  the 
servient  tenement,  does  not  extinguish  or  suspend  the  easement. 
Thus,  where  A  is  entitled  to  the  right  of  eavesdrop,  a  slight 
raising  of  the  eaves  on  the  rebuilding  of  the  premises  will  not 
affect  the  right  (g).  So,  if  a  man  has  a  watercourse  to  his  mill, 
an  alteration  in  the  purpoge  for  which  the  mill  is  used  will  not 
destroy  his  right.  "  So,  if  a  man  has  estovers,  either  by  grant 
or  prescription,  to  his  house,  although  he  alters  the  rooms  and 
chambers  of  this  house,  as  to  make  a  parlour  where  it  was  the  hall, 
or  the  hall  where  the  parlour  was,  and  the  like  alteration  of  the 
qualities  and  not  of  the  house  itself,  and  without  making  new 
chimneys,  by  which  no  prejudice  accrues  to  the  owner  of  the 
wood,  it  is  not  any  destruction  of  the  prescription ;  for  then  many 
prescriptions  will  be  destroyed ;  and,  although  he  builds  new 
chimneys,  or  makes  a  new  addition  to  his  old  house,  by  that  he 
shall  not  lose  his  prescription ;  but  he  cannot  employ  or  spend 
any  of  his  estovers  in  the  new  chimneys  or  in  the  part  newly 
added.  The  same  law  of  conduits  and  waterpipes,  and  the  like. 
So,  if  a  man  has  an  old  window  to  his  hall,  and  afterwards  he 
converts  the  hall  into  a  parlour  or  any  other  use,  yet  it  is  not 
lawful  for  his  neighbour  to  stop  it ;  for  he  shall  prescribe  to  have 
the  light  in  such  part  of  his  house  "  (h). 

Extinguishment  hy  merger. — Another  way  in  which  an  incor- 
poreal right  may  become  extinguished  is  by  merger,  as  where  a 
statute  confirms  a  right  formerly  enjoyed  by  virtue  of  a  grant 
or  prescription.  In  such  a  case,  on  repeal  of  the  statute,  the 
incorporeal  right  does  not  revive,  but  is  extinguished  (i). 

Easements  and  profits — Distv/rbance — Remedy  hy  action — ■ 
Damages  reooverdble. — Wherever  the  exercise  of  a  right  naturally 
incident  to  the  possession  of  land,  or  of  a  profit  a  prendre  or  ease- 
ment, has  been  obstructed,  damages  are  recoverable,  though  no 
actual,  perceptible  damage  has  been  sustained,  whenever  the 
repetition  of  the  wrongful  act,  if  uninterrupted,  would  lay  the 
foundation  of  a  legal  right,  or  be  evidence  against  the  existence 

(/)  Carr\.  Lamhert.  L.E.I  Ex.  168;  87  a;  Aymley  v.  Glover,  L.  R.  18  Eq. 

35  L.  J.  Ex.  121.          ■  544 ;  43  L.  J.  Oh.  777  ;  Bullers  v.  Diclc- 

(3)  Harvey  v.  Walters,  L.  K.  8  C.  P.  inson,  29  Ch.  D.  155 ;  54  L.  J.  Ch.  776. 

162  ;  42  L.  J.  0.  P.  ]  05.  (i)  New  Windsor  Corporations.  Taylor, 

(A)  Luitrell's  case,  4  Co.  Eep.  86  a,  [1899]  A.  0.  41 ;  68  L.  J.  Q.  B.  87, 
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of  the  plaintiff's  right  {j).  A  wrongful  defilement  of  a  stream  is 
an  injury  to  a  right,  in  respect  of  which  damages  are  recoverable, 
although  no  actual  specific  damage  can  be  proved.  Thus,  where 
certain  manufacturers  erected  works  on  the  bank  of  a  stream,  and 
fouled  the  water  with  soap-suds,  but  no  actual  damage  was  proved 
to  hav  e  been  sustained  by  the  plaintiff,  it  was  held  that  he  was 
nevertheless  entitled  to  recover  damages,  as  a  continuance  of  the 
practice  without  interruption  would  eventually  establish  a  right 
on  tlie  part  of  the  defendants  to  the  easement  of  discharging  their 
foul  water  into  the  stream  (/c).  So,  where  the  defendant,  a  riparian 
owner  on  the  banks  of  a  stream  which  fed  a  spout,  the  water  of 
which  the  plaintiff,  in  common  with  the  other  inhabitants  of  a 
certain  district,  was  entitled  by  custom  to  use  for  domestic  pur- 
poses, abstracted  the  water  to  such  a  degree  as  to  render  what 
remained  insufficient  for  the  inhabitants,  it  was  held  that  the 
plaintiff  might  maintain  an  action,  although  he  had  not  himself 
suffered  any  personal  inconvenience  (I).  So,  too,  an  action  may 
be  maintained  by  a  commoner  for  an  injury  done  to  his  common, 
without  proving  actual  damage  {m)  ;  and,  whenever  there  has  been 
an  obstruction  to  the  exercise  of  a  right  of  way,  which,  if  acquiesced 
in  for  twenty  years,  would  be  evidence  against  the  existence  of 
the  right,  there  is  an  injury  in  respect  of  which  damages  are 
recoverable,  although  there  is  no  proof  of  actual  pecuniary 
damage  («). 

Injuries  to  rights  of  common. — A  commoner  may  maintain  an 
action  for  an  injury  done  to  the  common  by  taking  away  from  it 
the  manure  which  was  dropped  on  it  by  the  cattle,  though  his 
proportion  of  the  damage  maybe  inappreciable;  for  the  repetition 
of  a  tortious  act  of  this  kind  might  eventually  be  made  the  founda- 
tion of  a  right,  to  the  serious  injury  of  the  other  commoners.  The 
action  may  be  brought  by  the  lord,  or  by  any  one  of  the  com- 
moners ;  and  all  the  commoners  may  maintain  separate  actions  for 
the  wrong  (o). 

If  one  commoner  puts  more  cattle  on  the  common  than  he  is 
entitled  to  do,  he  is  liable  to  be  sued  by  all  or  any  one  of  the  other 
commoners  who  have  a  right  to  depasture  beasts  upon  the  same 
common;  and  it  is  no  answer  to  the  action  that  the  plaintiff 
has   himself  surcharged  the   common,   or   that  the   damage   is 

(i)  Bonomi  V.  Backhome,  E.  B.  &  E.  353 ;    20  L.   J.   Ex.   212 ;   Sampson  v. 

622  at  p.   657;    28  L.   J.  Q.  B.  378;  Soddinott,  1  0.  B.  N.  S,  590;  26  L.  J. 

Mellor  V.   Spateman,    1    Wms.    Satind.  C.  P.  148. 

846  b.  ("»)  Wells  V.  Watling,  2  W.  Bl.  1233  ; 

(K)  Wood  V.  Waud,  3  Exch.  748 ;  18  Finder   v.    Wadmorth,   2    East,    154 ; 

L.  J.  Ex.  305;  Bochdale  Canal  Go.  v.  Melhr  v.    Spateman,  1   Wms.    Saund. 

King,  14  Q.  B.  122  at  pp.  135, 138;  18  346  a. , 

L.  J.  Q.  B.  293.   Ante,  p.  47.  (»)  Boioer  v.  Sill,  1  Bing.  N.  C.  549 ; 

(0  Harrop  v.  Hirst,  L.  B.  4  Ex.  43 ;  4  L.  J.  0.  P.  158.     Ante,  p.  47. 

38  L.  J.  Ex.  1 ;  Emhrey  v.  Omm,  6  Exoh.  (o)  Pindar  v.  Wadsworth,  2  East,  151. 
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insignificant ;  for  the  wrong-doer  might,  by  repeated  torts  of  this 
sort,  eventually  enlarge  his  right.  But,  if  the  beasts  have  been  put 
upon  the  common  by  the  lord  of  the  manor,  or  with  his  permission, 
the  commoner  cannot  maintain  an  action,  unless  he  has  sustained 
actual  damage,  and  can  show  that  there  was  not  a  sufficiency  of 
pasture  for  his  beasts  (p).  Any  act  that  totally  destroys  the 
herbage,  as  feeding  innumerable  rabbits  on  a  common,  will  sup- 
port an  action  against  the  lord  {q). 

A  commoner  may  sue  a  railway  company  for  disturbance,  if 
they  have  made  a  railway  over  the  common  without  making  him 
compensation  for  his  rights  under  the  Lands  Clauses  Act,  although 
they  have  compensated  the  lord  of  the  manor  and  taken  a  convey- 
ance of  the  soil  from  him  (r). 

Remedy — Ahatement  of  nuisances  upon  commons. — Where  an 
encroachment  had  been  made  on  a  common  and  a  house  built 
which  obstructed  the  exercise  of  the  right  of  common,  it  was  held 
that  the  commoner  might,  after  notice  to  the  wrong-doer  to  remove 
the  house,  pull  it  down,  though  the  latter  was  at  the  time  actually 
present  in  the  house  with  his  family  (s).  The  commoner  has  a 
right  to  pull  down  a  hedge,  a  gate  or  a  wall,  which  obstructs  or 
abridges  the  exercise  of  his  right  {t) ;  but  he  cannot  destroy  beasts 
of  warren,  such  as  hares  or  rabbits,  although  they  have  increased 
to  such  an  extent  as  to  destroy  all  the  herbage  (m).  Where  fences 
are  wrongfully  erected  upon  land  subject  to  a  right  of  common, 
the  commoner  in  exercising  his  right  is  not  restricted  to  pulling 
down  so  much  of  the  fence  as  it  may  be  necessary  for  him  to 
remove  in  order  to  enter  upon  the  common,  but  may  remove  the 
whole  of  the  fences,  so  as  to  restore  to  himself  the  full  exercise  of 
his  right  {x). 

A  commoner  may  justify  the  taking  of  the  cattle  of  a  stranger 
upon  the  land  damage  feasant ;  and  if  a  man  has  a  right  of  common 
for  ten  cattle,  and  he  puts  in  more,  the  surplusage  above  the  ten 
may  be  distrained  damage  feasant.  Where  there  is  a  colour  of  right 
to  put  beasts  upon  a  common,  one  commoner  cannot  distrain  the 
cattle  of  another,  because  it  would  be  judging  for  himself  in  a 
question  that  depends  upon  a  more  competent  inquiry.  If  there 
is  no  colour  of  right,  he  may ;  and,  therefore,  he  may  distrain  the 
beasts  of  a  stranger.  In  the  case  of  levancy  and  couchancy,  one 
commoner  cannot  distrain  another's  cattle  for  a  surcharge,  but 

(p)  Bdbson  v.  Todd,  i  T.  R,  71 ;  Smith  20  L.  J.  Q.  B.  330 ;   Lane  v.  Gapiey, 

V.  Feverell,  2  Mod.  7 ;  Greenhow  v.  Haley,  [1891]  3  Ch.  411 ;  61  L.  J.  Ch.  55. 

Willes,  619.  (0  Mason  v.  Cssar,  2  Mod.  66. 

(q)  Welh  V.  WatUng,  2  W.  Bl.  1233.  (u)  Cooper  v.  Marshall,  1  Burr.  259 ;  1 

00  Stoneham  v.  London  &  Brighton  Roll.  Abr.  406.    But  see  Wells  v.  Wal- 

Bail.  Co.,  L.  B.  7  Q.  B.  1 ;  41  L.  J.  ling,  supra. 

Q.  B.  1.  (x)  Arlctt  V.  miis,  7  B.  &  0.  346  ;  5 

(s)  Davies  v.  Williams,  16  Q.  B.  546  ;  h.  J.  (0.  S.)  K.  B.  301. 
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must  try  by  a  jury  the  number  accommodated  to  the  land  ;  and, 
where  any  admeasurement  lies  between  commoners  to  ascertaia 
what  quantity  of  land  the  commoner  has,  one  cannot  distrain  the 
cattle  of  the  other  {y).  Nor  can  the  cattle  of  the  commoner  be 
distrained,  where  there  is  common  fur  cause  de  vicinage  (z).  But 
this  general  rule  may  be  superseded,  and  a  right  to  distrain  given, 
by  an  agreement  between  commoners  to  restrain  the  exercise  of 
their  privilege  to  certain  specified  portions  of  the  common  field  (a). 

Conventional  servitudes — Easements. — An  easement  is  a  privi- 
lege exercised  by  one  man  over  the  soil  of  another,  unaccompanied 
by  any  interest  in  the  soil  itself.  Thus,  one  proprietor  may 
acquire  by  grant,  or  from  long-continued  and  uninterrupted  en- 
joyment, a  right  of  way ;  or  a  right  to  take  water  from  his  neigh- 
bour's well,  or  to  wash  and  water  cattle  at  a  neighbour's  farm  (6), 
or  other  rights  of  water ;  the  right  to  hang  and  dry  clothes  on 
lines  on  a  neighbour's  land  (c) ;  to  bang  and  dry  nets  thereon  (d) ; 
to  turn  the  plough  thereon  in  ploughing  (e) ;  to  discharge  water 
thereon  from  the  roofs  and  eaves  of  houses  (/) ;  to  have  the 
benefit  of  a  neighbour's  fence  or  hedge  maintained  and  repaired 
at  the  expense  of  such  neighbour  (g) ;  to  have  a  hatch  in  a  streatn 
of  water  (h) ;  to  liave  a  pile  fixed  in  the  bed  of  a  liver  (i) ;  to 
have  a  sign-board  upon  a  common  {k) ;  or  upon  a  neighbour's 
house  (l).  An  easement  is  claimable  by  custom,  grant,  or  pre- 
scription. 

But  again,  the  easement,  to  be  grantable,  must  be  one  that 
is  known  to  the  law.  A  grant  of  a  right  of  way  from  one  part 
to  another  part  of  the  grantor's  land,  neither  terminus  being  on 
the  grantee's  land  or  upon  a  high-road,  would  operate  merely  as 
a  covenant  or  licence  (m).  Easements,  like  profits  a  prendre,  are 
either  rights  in  gross  or  rights  appurtenant  to  lands  and  tene- 
ments ;  the  latter  class  are  easements  pi-operly  so  called ;  ease- 
ments in  gross  is  an  inaccurate  expression  to  denote  a  right  in 
gross  over  the  soil  of  another,  unaccompanied  by  any  interest  in 
the  soil,  and  so  distinguished  from  profits  in  gross. 

Easements  in  gross. — The  occupier  of  land  may  grant  to  another 

iy)  Sail  V.  Earding,  1  W.  Bl.  673;  4  24;  4  L.  J.  Ex.  179. 

Burr.  2426.  (s)  Soyle  v.  Tamlyn,  6  B.  &  C.  329 ; 

(«)  Gape  V.  Scoit,  L.  K.  9  Q.  B.  269;  5  L.  J.  (O.  S.)  K.  B.  134;  Barber  v. 

43  L.  J.  Q.  B.  65.  Whiteley,  34  L.  J.  Q.  B.  212. 

(a)  Whiteman  v.  King,  2  H.  BI.  4.  (ft)   Wood  v.  Heioett,  8  Q.  B.  913;  15 

(6)  Bace  v.  Ward,  4  El.  &  Bl.  702 ;  24  L.  J.  Q.  B.  247. 

L.  J.  Q.  B.  153  ;  Manning  v.  Wasdale,  5  ( i)  Lancaster  v.  Ece,  5  C.  B.  N.  S. 

Ad.  &  B.  758 ;  6  L.  J.  K.  B.  59.  717  ;  28  L.  J.  0.  P.  235. 

(c)  Drewell  v.  Towler,  3  B.  &  Ad.  735  ;  (7c)  Hoare  v.  Metropolitan  Board,  L.  K. 
1  L.  J.  K.  B.  228.  9  Q.  B.  296 ;  43  L.  J.  M.  0.  65. 

(d)  7  Viu.  Abr.  p.  183,  Custom,  F.  (0  Moody  v.  Stigghs,  12  Ob.  D.  261 ; 
pi.  2.  48  L.  J.  Oh.  639. 

(e)  7   Vin.   Abr.   p.   174,  OnsTOM  F.  (m)  Stajilo  v.  Heydon,  6  Mod.  1  at  p. 
pi.  ].  3.    Oom.  Dig.  Chimin,  D.  1. 

(/)  Thmnis  v.  Thomas,  2  0.  M.  &  R. 
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person  the  l"ight  of  entering  upon  the  land  irrespective  of  any 
land  occupied  by  the  grantee  (n).  A  way  leave  is  often  so 
granted.  Such  a  right  is  more  than  a  licence  in  that  it  cannot 
be  revoked  by  the  grantor  so  long  as  he  remains  occupier  of  the 
land ;  and,  it  is  conceived  that  the  grantee  may  have  a  right  of 
action  if  he  is  hindered  in  the  enjoyment  of  his  right  (o),  provided 
the  right  be  one  of  which  the  law  takes  cognizance ;  for  a  new 
species  of  incorporeal  hereditament  unknown  to  the  law  cannot 
be  created  at  the  will  and  pleasure  of  the  owner  of  property ; 
accordingly  it  was  held  that  a  canal  company  could  not  grant  a 
sole  and  exclusive  right  or  liberty  to  put  or  use  boats  upon  their 
canal  and  let  the  same  for  hire  for  the  purposes  of  pleasure  (p). 
Such  an  attempted  grant  might,  however,  operate  as  a  covenant 
or  a  licence.  On  the  other  hand,  an  easement  in  gross  is  less  than 
an  easement  properly  so  called ;  i.e.  one  appurtenant  to  lands  and 
tenements,  in  that  it  is  personal  to  the  grantee,  and  cannot  be 
assigned,  and  will  not  pass  with  any  conveyance  of  the  grantee's 
land.  "  It  would  be  a  novel  incident  annexed  to  land,  that  the 
owner  and  occupier  should,  for  purposes  wholly  unconnected  with 
that  land,  and  merely  because  he  is  owner  and  occupier,  have  a 
right  of  road  over  other  land.  And  it  seems  to  us  that  a  grant 
of  such  a  privilege  or  easement  can  no  more  be  annexed,  so  as  to 
pass  with  the  land,  than  a  covenant  for  any  collateral  matter  "  (q). 
Moreover,  it  would  seem  that  such  a  right  could  only  be  created 
so  as  to  have  effect  during  the  grantor's  occupation  of  the  land 
over  which  the  right  is  granted ;  for  the  owner  of  land  cannot 
render  it  subject  to  a  new  species  of  burden  so  as  to  bind  it  in 
the  hands  of  an  assignee  {r). 

No  easement  can  be  made  appurtenant  to  land  if  it  is  un- 
connected with  the  enjoyment  thereof  (s).  There  must  be  a 
dominant  tenement  for  whose  benefit  the  right  exists,  as  well  as  a 
servient  tenement  (t).  Thus  a  right  of  way  unconnected  with 
the  enjoyment  of  land  cannot  be  annexed  as  an  incident  to  an 
estate ;  nor  can  a  way  appurtenant  to  a  house  or  land  be  separated 
therefrom  or  made  a  way  in  gross  (w).     A  right  in  the  owner 

(n)  Ackrovd  v.  Smith,  15  0.  B.  164;  L.  J.  C.  P.  315 ;  SaiUy  v.  Stephens,  12 

19  L.  J.  0.  P.  315.  C.  B.  N.  S.  91 ;  31  L.  J.  0.  P.  226 ;  Ellis 

(o)  See  HopMiis  v.  Bohinson,  2  Lev.  v.  Bridgnorth  (Mayor),  15  C.  B.  N.  S. 

2 ;  Holford  v.  BaiUy,  13  Q.  B.  426  at  p.  52 ;  32  L.  J.  C.  P.  273. 
446;  18  L.  J.  Q.  B.  109.  (0  Rangeley  v.  Midland  By.,  L.  K.  3 

r»)  Hill  V.  Tupver,  2  H.  &  C.  121 ;  32  Oh.  306 ;  37  L.  J.  Ch.  313  ;  Shuttleworth 

L  J  Ex  217  V.  Le  Fleming,  19  0.  B.  N.  S.  687;  34 

(o)  AoTtroyd  v.  Smith,  10  0.  B.  164  at  L.  J.  0.  P.  309  ;  Momeey  v.  Ismay,  3 

p.  188  ;  19  h.  3.  C.  P.  315.  See  further,  H.  &  0.  486 ;  34  L.  J.  Ex.  52. 
Sailey  v.  Stephens,  12  0.  B.  N.  S.  91  ;  (»)  Ackroyd  v.  Smith,  10  C.  B.  164  at 

31  L.  J.  C.  P.  226.  p.  188 ;  19  L.  J.  C.  P.  315 ;  Bailey  v. 

(r)  Ackroyd  v.  Smith.  10  0.  B,  104  at  Stephens,  12  0.  B.  N.  S.  91 ;  81  L.  J.  0. 

p.  188 ;  19  L.  J.  C.  P.  315.  P.  226.   Of.  Bill  v.  Tupper,  2  H.  &  0. 

C«)  Ackroyd  v.  Smith,  10  0.  B.  164 ;  19  121 ;  32  L.  J.  Ex.  217. 
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or  occupier  of  Blackacre  to  enter  upon  Whiteacre  and  open  a 
sluice  thereon  in  time  of  flood,  so  as  to  prevent  Blackacre  from 
being  inundated,  is  an  easement  appurtenant  to  that  tenement ; 
such  an  easement  may  be  claimed  by  a  municipal  corporation  for 
the  benefit  of  its  own  lands  and  the  lands  of  its  tenants  (x). 

The  more  important  easements  which  may  by  grant  be  made 
appurtenant  to  lands  and  tenements  are  rights  of  way,  rights  to 
watercourses,  rights  of  support  and  of  light  and  air.  If  the 
incorporeal  right  is  appendant  or  appurtenant  to  a  house  or  land, 
and  accessorial  to  the  enjoyment  thereof,  it  passes  with  the 
tenement  to  which  it  is  annexed  to  the  successive  assignees 
thereof  by  a  grant  of  the  tenement,  so  that  the  benefit  and  the 
burthen  of  the  exercise  and  enjoyment  of  the  incorporeal  right 
will  accompany  the  dominant  and  servient  tenements  into  the 
hands  of  the  several  successive  assignees  thereof,  so  long  as  such 
dominant  and  servient  tenements  remain  vested  in  the  hands  of 
separate  proprietors  (y). 

Conventional  servitudes — Acquisition — Implied  grant  or  reserva- 
tion of  easements. — On  the  grant  by  the  owner  of  a  part  of  his 
heritage,  there  will  pass  to  the  grantee  all  those  continuous  and 
apparent  easements  which  have  been  and  are,  at  the  time  of  the 
grant,  used  by  the  owners  of  the  entirety  for  the  benefit  of  the 
parcel  granted  (z),  and  it  is  immaterial  whether  the  entirety  or 
the  parcel  granted  is  then  in  the  occupation  of  the  owner  or  of  a 
tenant  (a).  If,  therefore,  a  landed  proprietor  has  annexed  peculiar 
incidents  to  different  parts  of  his  estate,  so  that  one  portion  of  his 
land  becomes  visibly  dependent  upon  another  for  the  supply  or 
escape  of  water,  or  for  means  of  access,  or  for  beneficial  use  and 
occupation,  the  incidents  thus  manifestly  imprinted  upon  the 
property  pass  with  the  lands  to  which  they  are  annexed  to  the 
grantee,  as  accessorial  to  the  beneficial  use  of  such  lands  (b).  By 
apparent  easements  must  be  understood,  not  only  those  which 
must  necessarily  be  seen,  but  those  which  may  be  seen  or  known 
on  a  careful  inspection  by  a  person  ordinarily  conversant  with  the 
subject  (e).  But  the  mere  fact  of  there  being  windows  in  an 
adjoining  house,  which  overlook  a  purchased  property,  is  not 

(a;)  Simpson  v.  Oodmanoheeter  Corpo-  &  S.  185 ;  33  L.  J.  Ch.  249.    As  a  general 

ration  (1897),  A.  C.  696 ;  66  L.  J.  Oh.  rule  there  is  no  corresponding  implioa- 

770,  tion  in  favour  of  the  grantor  (Wheeldon 

(y)  44  &  45  Viot.  o.  41,  s.  6.    See  ante,  v.  Burrows,  12  Oh.  D.  31 ;  48  L.  J.  Oh. 

pp.  424,  428,  and  post,  pp.   438,  457,  853) ;  but  there  may  be  {Bussell  v.  Watk, 

479,  485,    as  to   the    merger    and  ex-  10  App.  Gas.  590 ;  55  L.  J.  Ch.  158). 

tinguishment  of  easements  and  profits  a  (a)  Barnes  v.  Loach,  4  Q.  B.  D.  494 

prendre  by  unity  of  ownership  of  the  48  L.  J.  Q.  B.  756. 

dominant  and  servient  tenements.  (6)  HvffieU  v.  Brown,  supra. 

(z)  Ewart  v.  Cochrane,  4  Macq.  122;  («)  Pyer  v.  Carter,  1  H.  &  N.  91G  at 

Hall  V.  Lund,  1  H.  &  0.  676 ;  32  L.  J.  p.  922 ;  26  L.  J.  Ex.  258.    As  to  this 

Ex.  113 ;  Suffleld  v.  Brown,  4  Pe  G.  J.  case,  see  Wheeldon  v.  Burrows,  supra. 
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constructive  notice  of  any  agreement  giving  a  right  to  the  access 
of  light  to  them  {d). 

Conventional  servitudes — Easements — Bights  of  way, — A  right 
of  way  is  a  right  which  a  landowner  may  have  of  passing  over  the 
land  of  another  for  the  purpose  of  going  to  and  from  his  own 
land.  Thus  a  right  of  way  may  be  from  a  meadow,  or  a  close,  to 
a  street  or  to  a  highway ;  or  from  one  part  of  a  close  across  the 
ground  of  another  to  another  part  of  the  same  land ;  or  through 
or  across  a  highway  to  a  close  (e).  A  right  of  way  differs  from  a 
licence  in  that  the  grantee  has  a  right  in  himself,  and  the  law 
gives  him  a  right  of  action  against  any  person  who  obstructs  him 
in  his  enjoyment  of  it. 

"  There  be  three  kinde  of  wayes  whereof  you  shall  reade  in 
our  ancient  bookes.  First  a  foot  way  which  is  called  iter  quod  est 
jus  eundi  vel  amhulandi  hominis ;  and  this  was  the  first  way. 
The  second  is  a  foot  way  and  horse  way,  which  is  called  aetus,  ah 
agenda,  and  this  vulgarly  is  called  packe  and  prime  way,  because 
it  is  both  a  foot  way,  which  was  the  first  or  prime  way,  and  a 
packe  or  drift  way  also.  The  third  is  via  or  aditus,  which  contains 
the  other  two,  and  also  a  cart  way,  &c.,  for  this  is  jus  eundi, 
vehendi,  et  vehieulum  et  jumentum  dueendi :  and  this  is  twofold,  viz, 
regia  via,  the  King's  highway  for  all  men,  et  commwnis  strata 
belonging  to  a  city  or  towne,  or  betweene  neighbours  and  neigh- 
bours. This  is  called  in  our  bookes  chimin,  being  a  French  word 
for  a  way  "  (/).  But  the  grantor  of  a  way  may  restrict  his  grant 
as  he  pleases,  and  a  grant  of  a  carriage  way  does  not  necessarily 
include  a  right  to  drive  cattle  {g).  A  right  of  way  may  be  granted 
for  agricultural  purposes  only  (h),ox  for  the  carriage  of  coal  only  (i), 
or  for  all  purposes  except  the  carriage  of  coal  (k),  or  for  carting 
timber  and  wood  only  (Z).  Moreover,  the  user  may  be  limited  in 
point  of  time,  as,  for  instance,  only  when  certain  gates  are  open,  or 
only  between  certain  hours  ;  or  at  particular  seasons  of  the  year,  as, 
for  example,  in  times  of  flood  (m) ;  or  it  may  be  conditional  upon 
payment  of  a  toll  (n). 

When  the  right  depends  upon  express  grant,  the  nature  and 
extent  of  the  right  are   defined  by  the   express  terms  of  the 

(d)  Allen  v.  Seolcham,  11  Oh.  D.  790  ;  (j)  Iveson  v.  Moore,  3  Ld.  Eaym.  291. 
48  L.  J.  Ch.  611.  (7«)   Stafford  (Marquis)  y.   Goyney,  7 

(e)  Com.  Dig.  Ohimix,  D.  1.  B.  &  0.  257 ;  5  L.  J.  (O.  S.)  K.  B.  285. 
(/)  Co.  Litt.  56  a.  Q)  Eigham  v.  Bdbett,  5  Bing.  N.  C. 
Ig)  Ballard  v.  Dyson,  I  Taunt.  279;       622. 

Cowling  Y.  Higginson,  4  M.  &  W.  245  ;  7  (m)  Bex  Y.  BuoJcingham  (Marquis),  4 

L.  J.  Ex.  265.  Campb.  189. 

Qi)  Beigiwld8V.Edwardi,'WiUeB,2S2;  (n)  Lovelace   v.  Reynolds,   Cro.   Eliz. 

Jackson  Y.    Stacey,   Holt,  N.    P.    455;  546;  Paddoch  y.  Forrester,  3  M.  &  G. 

Cowling  r.  Higginson,  supra ;  Wimhledon,  903;    11   L.  J.  0.  P.  107;    Duncan  v. 

&c..  Conservators  y.  Dixon,  1  Ch.  D.  362 ;  Louch,  6  Q.  B.  904 ;  14  L.  J.  Q.  B,  185. 
45  L,  J.  Ch.  353. 
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grant  (o) ;  and  'prima  facie,  the  right  of  going  to  land,  unre- 
stricted as  to  purpose,  is  a  right  to  go  to  it  for  any  purpose 
whatever  (^). 

The  grant  of  a  right  of  way  in  general  terms  is  to  be  construed 
with  regard  to  the  nature  of  the  road  over  which  it  is  granted 
and  the  purpose  for  which  it  is  intended  to  be  used ;  and  both 
these  circumstances  may  be  legitimately  called  in  aid  in  deter- 
mining whether  what  is  granted  is  a  footway  or  a  driftway  or 
a  carriage-way  {q).  The  purposes  for  which  the  dominant  tene- 
ment is  used,  or  intended  to  be  used,  are  material  in  deciding 
whether  the  grant  is  or  is  not  for  the  benefit  of  licensees  of  the 
grantee  (r). 

A  grant  of  a  right  of  way  will  not  fail  in  point  of  law  because 
it  does  not  point  out  the  precise,  definite  track  between  the  one 
terminus  and  the  other  in  which,  the  grantee  is  to  go  in  using  the 
right  of  way.  If  the  owner  of  the  servient  tenement  does  not 
point  out  the  line  of  way,  the  grantee  must  take  the  nearest  way 
he  can.  If  the  owner  of  the  servient  tenement  wishes  to  confine 
the  grantee  to  a  particular  track,  he  must  set  out  a  reasonable 
way ;  and  in  that  case  the  grantee  is  not  entitled  to  go  out  of  the 
way  merely  because  it  is  rough  or  there  are  ruts  in  it  (s). 

If  the  grantor  does  not  himself  set  out  a  reasonable  way,  the 
grantee  may  do  so.  Thus  if  the  grant  is  of  a  carriage-way,  he  may 
enter  the  land  of  the  grantor  and  make  over  it  a  carriage-way 
sufficient  to  support  the  ordinary  traffic  of  a  carriage-way  {t) ;  and 
a  right  of  way  for  carrying  coals  from  a  colliery  prima  facie  gives 
the  grantee  a  right  to  lay  down  a  railway  for  the  purpose  (u). 
Under  a  general  grant  of  a  right  of  way,  with  liberty  to  make  and 
lay  causeways,  and  use  the  same  with  waggons,  and  carry  coals, 
it  was  held  that  the  grantee  had  a  right  to  use  framed  waggon- 
ways,  if  they  were  reasonably  necessary  for  the  profitable  con- 
veyance of  coals,  but  that  he  was  not  entitled  to  make  a  transverse 
road  across  the  land  for  purposes  foreign  to  the  conveyance  of 
coals  (x) ;  and,  where  there  was  a  grant  of  a  right  of  way  as  a  foot 
or  carriage-way,  with  all  liberties,  powers,  and  authorities  necessary 
to  the  enjoyment  thereof,  it  was  held  that  the  grantee  of  the  way 
might  lay  down  a  flagstone  upon  the  land  in  front  of  his  house, 
over  which   the   way  passed,   if  the  flagstone   was  reasonably 

(o)  Cousens  v.  Ease,  L.  K.  12  Eq.  366.  (s)   Per  Mellisli,  L.  J.,  Wimbledon  & 

Op)  Henninq  v.  Burnet,  8  Bxch.  187;  Putney  Commons  Commissioners  y.  Bixon, 

22  £.   J.  Ex.  79;    Williams  v.  James,  1  Ch.  D.  362,  369;  45  L.  J.  Ch.  353. 

L  E.  2  0.  P.  577 ;  36  L.  J.  C.  P.  256.  (0  Jessel,  M.E.,  Newcomen   v.    Coul- 

(q)  Cannon  V.  Villars,  8  Ch.  D.  415;  ton,  5  Ch.  D.  133,  143;    46  L.  J.  Ch. 

47  L.  J.  Ch.  597.  459. 

MBaxendaley.  North  Lambeth  Lileral  (m)  Band  v.  Eingscole,  6   M.  &  W. 

&  Radical  Club  (1902),  2  Ch.  427;  71  174;  9  L.  J.  Ex.  279. 

L.  J.  Ch.  806,  W  Senhouse  v.  Christian,  1  T.  E.  560. 

2  F  2 
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necessary  for  his  enjoyment  of  the  way,  and  the  laying  of  it  down 
did  not  in  anywise  obstruct  the  carriage-road  or  cause  any  injury 
or  inconTenience  to  the  grantor  (y). 

A  right  of  way  cannot  in  strictness  be  made  the  subject  either 
of  exception  or  reservation.  It  is  neither  parcel  of  the  thing 
granted,  nor  is  it  issuing  out  of  the  thing  granted,  the  former 
being  essential  to  an  exception,  and  the  latter  to  a  reservation. 
A  right  of  way,  therefore,  reserved  to  a  lessor  on  the  making  of  a 
lease,  is  in  strictness  of  law  an  easement  newly  created  by  way  of 
grant  from  the  grantee  or  lessee,  in  the  same  manner  as  a  right 
of  sporting  or  of  fishing. 

Conventional  servitudes — Acquisition — Distinction  between  the 
reservation  of  part  of  the  land  and  the  reservation  of  an  easement. — 
When  the  owner  grants  a  property  excepting  a  certain  part  of  it, 
there  is  no  grant  of  the  part  excepted.  Thus  minerals  excepted 
remain  in  the  grantor:  the  grantee  takes  no  interest  or  right 
whatever  in  them.  If,  on  the  other  hand,  the  grantor  reserves 
certain  rights  and  interests,  the  rights  and  interests  reserved 
must  come  by  way  of  re-grant  from  the  grantee.  If  the  grantor 
reserves  an  easement,  he  cannot  use  it  for  any  other  purpose  than 
the  particular  purpose  for  which  it  was  originally  granted ;  but,  if 
he  reserves  the  land  itself,  he  can  use  it  in  any  way  consistent 
with  the  rights  of  the  public  at  large  and  of  adjoining  land- 
owners. Thus,  if  A's  park  adjoins  B's,  and  A  has  no  access  to  his 
mansion-house  except  by  a  road  through  his  neighbour  B'a  park, 
over  which  he  has  acquired  by  grant  a  right  of  way  for  the 
purpose  of  enabling  him,  and  all  other  persons  coming  to  his 
house,  to  enjoy  the  privilege  of  driving  along  it,  and  so  reaching 
a  road  in  his  own  park  and  proceeding  to  the  house,  A  cannot  use 
the  portion  of  road  over  which  he  has  only  a  right  of  way  for  any 
other  purpose  than  that  of  obtaining  access  to  his  own  house  ;  but, 
as  regards  his  own  park,  he  may  use  the  road  there  for  any 
purpose  he  thinks  fit.  If  A  sells  to  B  his  own  park,  reserving 
only  his  house,  and  a  right  of  way  over  the  road  through  his 
park  to  the  house,  he  will  only  be  able  to  use  the  road  as  a  means 
of  access  for  himself  and  his  friends  to  his  house,  of  which  he  still 
retains  possession.  But,  if,  in  order  to  have  complete  dominion 
over  the  road  up  to  his  house,  instead  of  reserving  a  right  of  way 
over  what  he  is  selling,  he  reserves  the  road  and  the  soil  over 
which  it  passes,  he  may  do  whatever  he  pleases  with  the  road ; 
for  instance,  he  may  fence  it  off  and  prevent  B  from  having  any 
access  to  it,  leaving  B  to  make  a  new  road  for  himself.  A  will 
still  have  the  sole  control  and  dominion  over  the  property  in  the 

(y)  Gerrard  v.  Coo1k,2  B.  &  P.,N.  E.  109  ;   Gale  on  Basements  (7th  ed.),  p.  465i 
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road,  that  property  being  his  just  as  much  after  he  has  executed 
the  conveyance  as  before  (z). 

Conventional  servitudes — Acquisition — Imjalied  grant — Ways  of 
necessity, — Whenever  one  man  grants  land  to  another  to  which 
there  is  no  access  but  over  the  land  of  the  grantor,  or  over  the 
land  of  a  stranger  which  cannot  lawfully  be  traversed,  the  grantee 
has  a  right  of  way  over  the  grantor's  land,  as  a  way  by  necessity, 
and  the  grantor  shall  assign  the  way  where  he  can  best  spare  it ; 
and,  if  the  owner  of  two  closes,  having  no  way  to  one  of  them  but 
over  the  other,  parts  with  the  latter  without  reserving  the  way,  it 
will  be  reserved  to  him  by  law  as  a  way  of  necessity  (a).   "  Where 
one  sold  land,  and  afterwards   the   vendee,  by  reason  thereof, 
claimed  a  way  to  it  over  part  of  the  plaintiff's  land,  there  being 
no  convenient  way  adjoining,  it  was  held  that  he  might  well 
justify  the  using  thereof,  for  otherwise  he  could  not  have  any 
profit  of  his  land ;  and,  if  a  man  hath  four  closes  lying  together, 
and  sells  three  of  them,  reserving  the  middle  close,  and  hath  not 
any  way  thereto  but  through  one  of  those  which  he  sold,  although 
he  reserved  not  any  way,  yet  he  shall  have  it  as  reserved  unto 
him  by  the  law  "  (b).     A  person  is  not,  however,  entitled  to  have 
two  ways  of  necessity,  but  the  vendor  may  select  the  way,  pro- 
vided that  it  is  a  convenient  way  (c).     A  way  of  necessity,  when 
the  nature  of  it  is  considered,  will  be  found  to  be  nothing  else  but 
a  way  by  grant.     It  derives  its  origin  from  a  grant ;  for  there 
seems  to  be  no  difference  where  a  thing  is  granted  by  express 
words,  and  where  by  operation  of  law  it  passes  as  incident  to  the 
grant.     In  both  cases  the  grant  is  the  foundation  of  the  title  (d). 
Where  an  owner  of  a  close  and  surrounding  land  grants  the  land, 
and  reserves  the  close,  the  right  to  a  way  of  necessity  operates  as 
if  by  a  re-grant  from  the  grantee  of  the  land,  and  is  limited  in 
the  nature  of  its  user  by  the  necessity  which  created  it  (e).    Accord- 
ing to  some  cases,  it  would  seem  that  that  may  be  called  a 
necessary  way,  without  which  the  most  convenient  and  reasonable 
mode  of  enjoying  the  premises  cannot  be  had  (/)  ;  but  it  may  be 
doubted  whether  such  a  way  is  strictly  a  way  of  necessity. 

(2)  Hamilton  {Dulce)  v.  Graham,  L.  K.  L.  J.  Oh.  545. 

2  So.  166.  (0)  Bolton  v.   Bolton,  11  Oh.  D.  968 ; 

(a)  2  Koll.  Abr.  Gkant,  Z.,  pi.  17, 18 ;  48  L.  J.  Ch.  467. 

Stapley.Eeydon,6Moi.la.tTp.4:;How-  (d)  1   Wms.   Saund.  323   a,  323  6; 

ion  V.  Frearson,  8  T.  R.  50 ;  Morris  v.  Proctor  v.  Hodgson,  10  Exch.  824 ;  24 

Edgington,  3  Taunt.  24 ;  Pinninglon  v.  L.  J.  Ex.  195. 

Galland,  9  Exch.  1 ;  22  L.  J.  Ex.  348 ;  (e)  London  Corporation  v.  Biggs,  13 

Eastern  Counties  Bail.  Co.  v.  Darling,  5  Ch.   D.   798 ;   49  L.    J.  Oh.  297.     See 

0.  B.  N.  S.  821 ;  28  L.  J.  C.  P.  202 ;  Serf  v.  Acton  Local  Board,  31  Ch.  D. 

Gay  ford  v.  Moffatt,  L.  E.  4  Oh.  133 ;  679 ;  55  L.  J.  Ch.  569. 

Serf  V.  Acton  Local  Board,  81  Oh.  D.  (/)  Morris  v.  Edgington,  3  Taunt.  24 ; 

679 ;  55  L.  J.  Oh.  569.  Hinchcliffe  v.   Lord   Einnoul,    5  Bing. 

(6)  Clarice  v.    Cogge,  Cro    Jac.   170.  N.  C.  1 ;  8  L.  J.  C.  P.  105  ;  OeragUy  v. 

See  Davies  v.  Sear,  L.  R.  7  Eq.  427 ;  33  M'Cann,  6  Ir.  Kep.  0.  L.  4]  1. 
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Conventional  servitudes — Extinguishment  of  ways  of  necessity. — 
A  way  of  necessity  is  commensurate  only  witli  the  existence  of 
sucli  necessity,  so  that,  when  the  necessity  ceases,  the  right  of  way 
also  ceases.  Where,  therefore,  a  person  who  has  a  way  of  necessity 
over  the  lands  of  another  is  able  to  approach  the  land  for  which 
the  way  was  used  by  passing  over  his  own  soil,  the  right  of  way  is 
extinguished.  "  When,  by  a  subsequent  purchase,  he  is  enabled 
to  reach  his  house,  farm,  or  field,  without  touching  the  land  of 
his  neighbour,  the  necessity  of  going  upon  the  land  of  the  latter 
ceases ;  and,  the  necessity  ceasing,  the  right  founded  upon  such 
necessity  ceases  also  "  (g).  But  the  easement  revives  again  when 
the  necessity  for  it  revives  (h). 

Unity  of  possession. — Easements  of  necessity  and  continuous 
easements  are  not  extinguished  by  unity  of  ownership ;  and,  there- 
fore, a  necessary  way  over  land  continues  or  revives,  notwithstand- 
ing a  unity  of  ownership  of  the  dominant  and  servient  tenements, 
upon  a  subsequent  conveyance  of  such  tenements  to  separate 
proprietors  (i).  Such  a  right  of  way  would  always  pass  on  a  con- 
veyance of  the  dominant  tenement  with  its  appurtenances  (Zc). 
But  this  was  not  the  case  with  mere  easements  of  convenience, 
for  they  were  extinguished  by  unity  of  possession  of  the  dominant 
and  servient  tenements,  and  upon  subsequent  severance  these 
easements  had  to  be  regranted  by  appropriate  words  (I),  such  as 
"  all  easements  used  and  enjoyed  "  with  the  dominant  tenement  (m). 
Bat  in  all  conveyances  executed  since  December  31, 1881,  of  land 
and  houses,  there  pass,  in  the  absence  of  a  contrary  intention,  all 
easements  appertaining,  or  reputed  to  appertain,  or  enjoyed  with, 
or  known  as  appurtenant  to  the  land  and  houses  (n).  It  has  been 
laid  down  as  law  that  "  a  way  is  extinguished  by  unity  of  possession, 
and  is  revivable  afterwards  upon  a  descent  to  two  daughters,  when 
the  land  through  which,  &c.,  is  allotted  to  one ;  and  the  other  land 
to  which  the  way  belonged  is  allotted  to  the  other  sister;  and 
this  allotment,  without  specialty  to  have  the  way  anciently  used, 
is  sufficient  to  revive  it "  (o). 

In  the  case  of  a  tenement  which  was  severed  for  the  first  time, 

(g)  Bolmes  v.  Ooring,  2  Bing.  76.  at  p.  448 ;  2  L.  J.  Ex.  91 ;  Wardle  v. 

(h)  Pearson  v.  Spencer,  1  B  &  S.  571 ;  BrocUehwst,  1  E.  &  B.  1058;  29  L.  J. 

3  B.  &  S.  761.  Q.  B.  145;  FlarA  v.  James,  5  B.  &  Ad. 

(i)  Paclcer  v.   WeUead,  1   Sid.  Ill  ;  791 ;  3  L.  J.  K.  B.  64;  James  T.  Flant, 

Pearson  v.  Spencer,  1  B.  &  S.  571 ;  3  B.  4  A.  &  B.  749  ;  6  L.  J.  Ex.  260 ;  Worth- 

&  S.  761.  ington  v.  Gimson,  2  E.  &  E.  618  ;  29  I/. 

(Je)  Mansfield,  C.J.,  Morris  v.  Edging-  3.  Q.  B.  116;  Daniel  v.  Anderson,  31  L. 

ton,  3  Taunt.  24  at  p.  28.    Pollock,  O.B.,  J.  Ch.  610. 

Glave  V.  Harding,  27  L.  J.  Ex.  286  at  p.  (re)  Conveyancing  and  Law  of  Pro- 

292;  SuffieUv.  Brown,  4  De  G.  J.  &  S.  perty  Act,  1881  (44  &  45  Vict.  o.  41), 

185 ;  38  L.  J.  Oh.  249.  s.  6. 

(I)  Langley  v.  Hammond,  L.  E.  3  Ex.  (o)  1  Jenk.  Cent.  Ca.  37 ;  Bro.  Abr. 

161 ;  37  L.  J.  Ex.  118.  Extinghiishment,  15. 

(m)  Barlow  v.  Rhodes,  1  Cr.  &  M.  439 
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a  conveyance  of  a  house  with  its  appurtenances  carried  with  it  the 
right  to  use  an  existing  way  necessary  for  the  convenient  occupa- 
tion of  the  house  (y),  and  manifestly  used  by  the  occupiers  of  the 
house  (j).  But  formerly,  if  the  way  was  not  necessary  for  the 
beneficial  occupation  of  the  tenement,  and  there  were  other  con- 
venient means  of  access,  the  way  would  not  pass  under  the  word 
"  appurtenances  "  (r).  Nor  would  the  use  of  the  words  "  therewith 
used  and  enjoyed  "  (s)  operate  to  pass  a  way  which  was  previously 
only  used  by  the  grantor  for  the  more  convenient  occupation  of 
two  tenements,  and  which  therefore  never  became  attached  to 
either  (t) ;  though  it  was  otherwise,  if  the  way  was  only  used  for 
the  more  convenient  occupation  of  the  tenement  granted,  so  that 
it  could  be  said  to  have  been  enjoyed  as  if  it  were  appurtenant 
thereto  (u).  If  adjoining  houses,  held  under  the  same  landlord, 
were  sold  subject  to  all  subsisting  rights  of  way,  a  mere  permissive 
user  of  a  way  would  not  thereby  be  converted  in  a  legal  right  (x). 
But  of  later  years  ways  not  strictly  necessary  have  been  held  to 
pass  under  general  words  (y). 

And  in  all  conveyances  executed  after  December  31,  1881, 
the  distinction  between  easements  "appurtenant  to"  and  ease- 
ments "  used  and  enjoyed  with  "  the  land  conveyed  has  by  sect.  6 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  ceased  for 
this  purpose  to  exist,  and  any  conveyance  of  land  having  houses 
or  other  buildings  thereon  conveys,  in  the  absence  of  a  contrary 
intention,  all  easements  appertaining,  or  reputed  to  appertain,  or 
enjoyed  with,  or  known  as  appurtenant  to  the  land,  houses,  or  other 
buildings.  These  words  pass  a  right  to  a  way  enjoyed  de  facto 
at  the  date  of  the  conveyance,  whether  with  or  without  the  licence 
of  the  grantor  (z).  If  in  the  conveyance  of  a  plot  of  land  it  is 
described  as  abutting  on  a  new  road  or  a  new  street,  there  is  an 
implied  grant  of  a  right  of  way  over  the  road  or  street  (a). 

Conventional    servitudes — Easements — Bight    of   way — Main- 
tenance and  repair  of  ways. — Every  grantee  of  a  right  of  way,  to 

(^)  Mansfleld,  C.J.,  Morris  v.  Edging-  remarks   of    Fry,  J.,  in    BarJtshire   v. 

ton,  3  Taunt.  24  at  p.  28 ;  Pearson  v.  Grubb,  infra. 

Spencer,  1  B.  &  S.  571 ;  3  B.  &  S.  761.  («)  Kay  v.  Oxley,  L.  E.  10  Q.  B.  360  ; 

(g)  Pollock,  O.B.,  Glave  v.  Harding,  44  L.  3.   Q.   B.   210;  Bayley   v.    Great 

27  L.  J.  Ex.  286  at  p.  292.  Western  Bail.  Co.,  26  Oh.  D.  434  ;  Barlc- 

(»■)  Pheyseyy.  Vioary,  16  M:.&W.484;  sldrex.  Grubb,  18  Oh.  D.  616;  50  L.  J. 

Dodd  V.  Burchall,  1  H.  &  0.  113 ;  31  L.  Oh.  731. 

J.  Ex.  364;  Wardle  v.  Brochlehurst,  1  (x)  Daniel  v.  Anderson,  31  L.  J.  Oh. 

El.  &  El.  1058;   29  L.  J.  Q.  B.  145;  610. 

Bolton  V.  Bolton,  11  Ch.  D.  968 ;  48  L.  (y)  Thomas  v.  Given,  20  Q.  B.  D.  225  ; 

J.  Oh.  467.  57  L.  J.  Q.  B.  198 ;  Brown  v.  A  labaster,  37 

(s)  As  to  the  words  "  heretofore  held  Oh.  D.  490 ;  57  L.  J.  Ch.  255. 

or  enjoyed,"  see  Boe  v.  Siddons,  22  Q.  B.  (z)  International    Tea   Stores    Co.  v. 

D.  224.    As  to  "the  exclusive  use  of"  Eobbs,  [1903]  2  Ch.  165;  72  L.  J.  Oh. 

a  gateway,  see  Beilly  v.  Booth,  44  Ch.  D.  543. 

.12.  (n)  Espley  v.  Wilkes,  L.  E.  7  Ex  298  ; 

0)  Langley  v.  Hammond,  L.  E.  3  Ex.  41  L.  J.  Ex.  241. 
161 ;  37  L.  J.  Ex.  118.     See,  however, 
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be  exercised  over  the  land  of  the  grantor,  must  himself  repair  the 
way,  if  he  desires  to  have  it  repaired  and  kept  in  repair  for  his 
use,  or  if  repairs  are  necessary  to  prevent  the  enjoyment  of  the 
right  becoming  an  annoyance  and  nuisance  to  the  owner  of  the 
servient  tenement,  unless  the  grantor  himself  has  expressly  under- 
taken the  performance  of  that  duty.  "  If  I  grant  a  way  over  my 
land,  I  shall  not  be  bound  to  repair  it.  If  I  stop  it,  an  action 
lies  against  me  for  the  misfeasance ;  but  for  the  bare  noofeasance, 
viz.  in  not  repairing  it  when  it  is  out  of  repair,  no  action  at  all 
lies  "  (J).  Where  a  landowner  is  under  an  obligation  to  repair 
a  road  ratione  tenuroe,  it  is  doubtful  whether  an  action  can  be 
maintained  against  him  by  a  person  who  has  sustained  damage 
by  reason  of  the  road  being  out  of  repair;  but  an  action  has 
been  held  maintainable  by  a  lord  of  a  manor,  who  relied  on  a 
prescription  that  he  and  all  who  had  his  estate  had  a  right  to 
have  a  bridge  kept  in  repair  by  the  owner  of  a  mill  (c).  The 
grantee  of  a  right  of  way  has  a  right  to  go  upon  the  land  over 
which  the  easement  is  enjoyed  to  do  the  necessary  repairs  {d). 

Conventional  servitudes — Easement — Bight  of  way — Mode  of 
claiming. — A  right  of  way  may  also  be  claimed  by  prescription 
at  common  law,  i.e.  by  immemorial  user  or  by  lost  grant  (e).  In 
such  cases  the  extent  of  the  right  is  limited  by  the  extent  of  the 
user ;  and  it  is  then,  in  general,  a  question  of  fact  in  each  par- 
ticular case  as  to  whether  the  evidence  of  user  shows  a  general 
right  of  way,  both  for  horses  and  carriages,  and  for  all  reasonable 
purpose,  or  only  a  limited  right  for  a  particular  purpose  (/).  But 
the  immemorial  user  of  a  right  of  way  for  all  purposes  for  which 
a  road  was  wanted  in  the  then  condition  of  the  property,  does 
not  establish  a  right  of  way  for  all  purposes  in  an  altered  con- 
dition of  the  property,  where  that  would  impose  a  greater  burden 
on  the  servient  tenement  {g). 

Proof  that  a  person  had  used  a  way  for  various  purposes, 
whenever  he  required  it,  for  twenty  years,  is  prima,  facie  evidence 
of  a  right  of  way  for  all  purposes,  from  which  a  jury  may  infer  a 
general  right ;  but  proof  of  user  for  one  purpose,  or  for  particular 

(6)  Pomfret  v.  Bicroft,  1  Wms.  Saund.  P.  167.    It  is  otherwise  in  case  of  a 

322  a.  publio    highway.      Campbell-Davyi   v. 

(c)  Y.  B.  Trin.  11  Hen.  4,  o.  28,  fo.  Lloyd  (1901),  2  Ch.  518;  70  L  J.  Cli. 
82, 83,  pi.  28 ;   Toung  v.  Davis,  7  H.  &  N.  714. 

760 ;  31  L.  J.  Ex.  254;  2  H.  &  0.  197 ;  (e)  Ante,  pp.  400,  404. 

Hundle  v.  Eearle  (1898),  2  Q.  B.  83;  (/)  JBaUard  v.  Dyson,  1  Taunt.  279; 

67  L.  J.  Q.  B.  741.  Bower  v.  Sill,  1  Bing.  N.  C.  549;  4  L. 

(d)  Taylor  v.  Whitehead,  2  Doug.  745 ;  J.  C.  P.  153 ;  Brunton  v.  Hall,  1  Q.  B. 
M'Swiney  v.  Haynes,  1  Ir.  Eq.  B.  322.  792;  10  L.  J.  Q.  B.  258. 

So  the   grantees  of  the  right  to  use  a  (3)  Wimhledon   &    Putney    CommoHS 

towing-path  have  a  right  to  repair  the  Conservators  v.  Dixon,  1  Ch.  D.  362 ;  45 

towing-path.      WincJi  v.    Thames   Con-  L.  J.  Ch.  353 ;  London  Corporation  v. 

servafors,  L.  E.  7  C.  P.  458;  L.  K.  9  C.  Biggs,  13  Ch.  D.  798 ;  49  L.  J.  Ch.  297. 
P.  878 ;  41  L.  J.  C.  P.  241 ;  43  L.  J.  C. 
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purposes,  will  not  raise  an  inference  of  a  general  right  Qi).  Proof 
of  the  exercise  of  a  right  of  way  for  twelve  years  for  all  purposes, 
and  for  twenty  years  for  the  only  purposes  for  which  the  person 
using  it  required  it,  is  sufficient  to  establish  the  existence  of  a 
general  right  (i). 

When  a  right  of  way  is  claimed  by  prescription  and  not  limited 
and  defined  by  the  express  terms  of  any  existing  grant,  the  extent 
of  the  right  has  to  be  measured  by  the  test  of  reasonable  user. 
If  the  plaintiff  has  a  right  to  go  backwards  and  forwards  with 
carts  and  carriages,  and  it  is  reasonable  that  he  should  have  room 
to  turn  round,  he  will  have  a  right  to  go  on  the  adjoining  land  if 
the  road  is  not  wide  enough  for  the  purpose.  What  is  a  reason- 
able exercise  of  a  right  of  way  is  a  question  of  fact  (Jc) ;  and,  there- 
fore, where  the  jury  found  that  the  carting  by  A  over  another 
person's  land  of  hay,  grown  partly  on  land,  to  which  it  was 
admitted  there  was  a  right  of  Avay  over  such  other  person's  land, 
and  also  partly  on  land  beyond,  to  which  no  such  right  was 
appurtenant,  was  a  reasonable  lona  fide  exercise  of  his  right  by 
A,  the  court  refused  to  interfere  (Z). 

A  right  of  way  in  gross  cannot  be  assigned,  being  personal 
to  the  grantee  (m).  A  way  granted  to  church  over  any  land 
extends  not  to  any  other  but  the  grantee  himself,  and  therefore 
he  may  not  give  or  grant  this  to  another  (w). 

A  right  of  way  may  be  claimed  by  grant  or  prescription  as 
appurtenant  to  a  dominant  tenement.  When  this  is  the  case, 
the  user  of  the  way  is  limited  to  a  user  for  the  purposes  of 
the  dominant  tenement  (o).  It  may  be  used  by  the  occupier 
of  the  tenement  and  his  licensees  using  it  for  the  purposes  of 
the  tenement ;  but  beyond  this  it  is  not  assignable  (p).  The 
owner  of  the  tenement,  though  it  be  leased  to  a  tenant,  is  an 
occupier  for  this  purpose,  and  may  use  the  way  for  the  purpose  of 
collecting  his  rent  (f).  It  would  seem  that  a  right  of  way  may 
be  made  appurtenant  to  a  several  fishery  (r).  An  individual  or 
a  corporation  does  not  in  practice  claim  a  right  of  way  by 
custom,  probably  because  the  evidence  which  would  support  a 
claim  by  custom  would  also  support  a  claim  by  grant  or  prescrip- 
tion. But  a  local  public  or  class  of  persons  unincorporated,  and 
therefore  incapable  of  being  grantees,  such  as  the   inhabitants 

(lb)  Cowling  v.  Bigginson,  4  M.  &  W.  (to)  Aekroyd  v.  ;S'flM7/i,  10  C.  B.  1G4; 

255  ;  7  L.  J.  Ex.  265 ;  HoWm  v.  Verney,  19  L.  J.  0.  P.  315. 
13  Q.  B.  D.  304 ;  53  L.  J.  Ex.  Q.  B.  430.  (ft)  Wingate's  Maxims,  379  ;    Shep. 

(i)  Bare  v.  Heatheote,  25  L.  J.  Ex.  Touch.  239. 
245.  (o)  Aekroyd  v.  Smith,  supra. 

(it)  Bawhins  v.  Carbines,  24L.  J.  Ex.  44.  (p)  Aekroyd  v.  Smith,  supra. 

(I)   Williams  v.  Jam'is,  L.  K.  2  0.  P.  (3)  Proud  v.  Bollis  or  Hollis  v.  Proud, 

577  ;  36  L.  J.  C.  P.  256.     See  also  Skull  1  B.  &  C.  8 ;  1  L.  J.  (O.  S.)  K.  B.  10. 
V  Glennister,  IG  0.  B.  N.  S.  81  ;  33  L.  (r)  Banbury  v.  Jenkins  (1901),  2  Ch. 

J.  0.  P.  185.  401  ;  70  L.  J.  Ch.  730. 


442  INJURIES  TO  RIGHTS  OF   PROPERTY.      [CHAP.  VII. 

of  a  parisli,  maj'-  claim  by  custom  a  right  of  way  to  a  cturch  or 
market  (s),  A  church-way  is  a  private,  and  not  a  public  way,  and 
an  obstruction  to  the  right  is  a  matter  for  an  action,  and  not  for 
indictment  (t). 

A  right  of  way  appurtenant  to  some  tenement  may  be 
claimed  under  sect.  2  of  the  Prescription  Act,  which  provides  that 
no  claim  which  may  be  lawfully  made  at  common  law  by  custom, 
prescription,  or  grant  to  any  way  or  other  easement  to  be  enjoyed 
upon,  over,  or  from  any  land,  when  such  way  or  other  matter 
shall  have  been  actually  enjoyed  by  any  person  claiming  richt 
thereto  without  interruption  for  the  full  period  of  twenty  years, 
shall  be  defeated  or  destroyed  by  showing  only  that  such  way  or 
other  matter  was  first  enjoyed  at  any  time  prior  to  such  period 
of  twenty  years  ;  but  nevertheless  such  claim  may  be  defeated 
in  any  other  way  by  which  the  same  was  at  the  passing  of  the 
Act  liable  to  be  defeated ;  and  when  such  way  or  other  matter 
shall  have  been  enjoyed  as  aforesaid  for  the  full  period  of  forty 
years,  the  right  thereto  is  to  be  deemed  absolute  and  indefeasible 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent 
or  agreement  by  deed  or  writing. 

Conventional  servitudes  —  A  cguisition  —  Preemption  A  ct — 
Bights  of  way. — If  there  is  a  ten  years'  enjoyment  of  a  right 
of  way,  and  then  a  cessation  for  ten  years  under  a  temporary 
agreement  for  a  different  and  substituted  way,  there  may  be  a 
sufficient  enjoyment  of  the  original  right  for  twenty  years  to 
confer  a  title  under  the  statute  (u). 

Enjoyment  of  a  way  over  land  held  on  lease  does  not  give 
any  right  of  way  as  against  the  reversioner,  unless  the  enjoyment 
has  been  had  with  his  acquiescence,  so  as  to  be  an  enjoyment 
'•'  as  of  right."  Thus,  where  a  stranger  entered  on  the  laud  of 
the  reversioner  in  the  occupation  of  his  lessee,  and  traversed  the 
land  with  carts  and  horses  in  the  exercise  of  an  alleged  right 
of  way,  it  was  contended  that  the  trespass,  being  accompanied 
with  a  claim  of  right,  would,  if  it  continued  unopposed  by  the 
reversioner,  be  evidence  of  a  right  of  way  as  against  him  at  some 
future  period.  But  acts  of  this  sort,  observes  Taunton,  J.,  cannot 
operate  as  evidence  of  right  as  against  the  reversioner  of  land 
demised  to  tenants,  because  the  reversioner,  during  the  demise, 
has  no  present  remedy  by  which  he  could  obtain  redress  for  such 
an  act.  He  could  not  maintain  an  action  of  trespass  in  his  own 
name,  because  he  was  not  in  possession  of  the  land,  nor  an  action 
on  the  case  for  injury  to  the  reversion,  because  in  point  of  fact 

(0  Gateward's  case,  6  Co.  Eep.  59  h;       Ch.  344;  72  L.  J.  Oh.  626 

n!?;  ^v'-  }}P  ^  '■    <^oo^^<^y  V.  Micliell,  («)  Payne  v.  Shedden,  1  Moo.  &  Bob. 

^ro.  bjiiz.  441.  382, 

(0  Broeltlehaiik  v.  Thompion,  [1903]  2 
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there  was  no  such  permanent  injury  as  would  be  necessarily 
prejudicial  to  it;  as,  therefore,  he  had  no  remedy  by  law  for 
the  wrongful  act  done  by  the  defendant,  the  act  done  by  him, 
or  any  other  stranger,  would  be  no  evidence  of  right  as  against 
the  reversioner  so  long  as  the  land  was  in  the  possession  of  a 
lessee  (x).  But  by  sect.  8  of  the  Prescription  Act  the  reversioner 
must  intervene  within  three  years  of  the  termination  of  the  lease, 
for  otherwise,  if  the  way  has  been  enjoyed  for  forty  years,  an 
indefeasible  right  will  be  acquired. 

Right  of  way — User  according  to  grant. — When  a  way  has 
once  been  assigned,  or  a  prescriptive  right  to  go  in  any  particular 
direction  established,  the  direction  of  the  way  cannot  be  altered 
by  one  party  without  the  consent  of  the  other,  A  grant  of  a 
right  of  way  to  and  from  a  particular  dwelling-house,  coach-house, 
and  stables,  will  not  enable  the  defendant  to  go  to  and  from  an 
adjoining  spot  which  he  can  reach  from  the  same  line  of  road.  If 
there  is  a  grant  of  a  right  of  way  to  a  particular  corner  of  a  field, 
the  grantee  can  go  to  no  other  part  (y).  Where  T  had  a  way 
over  the  close  of  H,  and  H  ploughed  his  close,  leaving  a  way  in 
an  unploughed  place  in  the  same  close,  it  was  held  that  T  was 
not  bound  to  use  the  new  unploughed  way,  but  was  entitled  to 
go  where  the  ancient  way  was.  He  may,  however,  use  the  new 
way  as  long  as  it  lies  open ;  but,  if  the  owner  afterwards  stops  up 
the  new  way,  he  has  no  right  to  remove  the  obstruction  and  pass 
along  it  (z).  In  the  case  of  a  public  highway  out  of  repair,  pas- 
sengers have  in  general  a  right  to  go  upon  the  adjoining  land ; 
but  this  is  not  the  case  with  a  private  way;  if  the  passenger 
deviates,  he  commits  a  trespass  (a). 

If  a  man  has  a  right  of  way  to  a  close  called  A,  he  cannot 
justify  using  the  way  to  go  to  A,  and  thence  to  another  close  of 
his  own  adjoining  A  (b).  The  grantee  of  a  right  of  way  which 
has  been  obstructed  by  the  grantor  has  a  right  to  deviate  over 
the  grantor's  land  as  long  as  the  obstruction  exists,  and  is  not 
bound  to  proceed  against  the  grantor  for  the  removal  of  the 
obstruction  (c). 

Conventional  servitudes — Right  of  way — Abandonment. — A 
right  of  way  once  acquired  may  be  abandoned.  Whether  it  has 
been  abandoned  or  not  is  a  question  of  intention  to  be  decided 

(x)  Baxter  v.  Taylor,  4  B,  &  Ad.  72 ;  128 ;  Reignolds  v.  Edwards,  Willes,  282. 
2  L.  J.  K.  B.  65.     See  also  Tucker  v.  (a)  Taylor  v.  Whitehead,  2  Doug.  745 ; 

Newman,  II  A.  & E.  40  ;  9  L.  J.  Q.  B.  1 ;  Bullard  v.  Harrison,  4  M.  &  S.  387 ;  see 

ante,  p.  418,  and  post,  p.  886.  post,  p.  903. 

(y)  Benning  v.   Burnett,  8  Bxoh.  187  (6)  1  Boll.  Abr.  391,  Chimin  Private, 

at  p.  193;   22  L.  J.  Ex.  79;  Skull  v.  cited  Allan  y.  Gomme,  11  Ad.  &  E.  759 

Glennister,  16  C.  B.  N.  S.  81 ;  33  h.  J.  at  p.  770 ;  9  L.  J.  Q.  B.  258. 
C.  P.  185;  Harris  v.  Flower,  74  L.  J.  (e)   Selby  v.  Nettlefold,  L.  E.  9  Ch. 

Ob.  127.  Ill ;  43  L.  J.  Ch.  359. 

(z)  Sorne  y.  Widlake,  Yelv.  141 ;  Noy, 
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upon  the  facts  of  each  particular  case  (d).  Au  express  release  of 
the  easement  would  destroy  it  at  any  moment ;  so  the  cesser  of 
use,  coupled  with  any  act  clearly  indicative  of  an  intention  to 
abandon  the  right,  would  have  the  same  eEfeot  without  any  refe- 
rence to  time.  It  is  not  so  much  the  duration  of  the  cesser  of 
enjoyment,  as  the  nature  of  the  act  done  by  the  grantee  of  the 
easement,  or  of  the  adverse  act  acquiesced  in  by  him,  and  the 
intention  in  him  which  either  the  one  or  the  other  indicates, 
The  period  of  time  is  only  material  as  one  element  from  which 
the  grantee's  intention  to  retain  or  abandon  his  easement  may  be 
inferred  against  him ;  and  what  period  may  be  sufficient  in  any 
particular  case  must  depend  on  all  the  accompanying  circum- 
stances (e).  The  inference  of  abandonment  does  not  arise  from 
the  mere  fact  of  non-user,  when  nothing  has  been  done  adverse 
to  the  user,  and  no  obstruction  has  been  offered  to  the  enjoyment 
of  the  right.  Thus,  where  an  immemorial  right  of  way  had  been 
enjoyed  by  the  defendant  from  the  defendant's  close  across  the 
adjoining  land  of  the  plaintiff  to  the  high  road,  and  the  defen- 
dant had  demised  his  close  fo  the  plaintiff,  and  after  that  to 
several  other  tenants,  who  obtained  by  licence  of  the  plaintiff  and 
others  a  more  easy  access  to  and  from  the  property,  and  the  old 
prescriptive  way  was  consequently  disused  for  a  great  many 
years,  it  was  held  that  the  prescriptive  right  was  not  extinguished 
by  the  non-user  (/).  The  use  of  the  new  track  may  be  con- 
sidered as  an  exercise  of  the  old  right,  and  evidence  of  the  con- 
tinued enjoyment  of  it  (g).  When,  therefore,  a  new  way  has  been 
substituted  by  agreement  of  the  parties  in  lieu  of  an  old  prescrip- 
tive way,  and  the  new  way  is  stopped,  the  old  prescriptive  right 
of  passage  revives  (h),  unless  the  non-user  of  the  original  right 
of  way  is  accompanied  by  acts  warranting  the  conclusion  that  it 
was  intended  to  release  the  pre-existing  easement  (i). 

Conventional  servitudes — Right  of  way — Destruction  of  domi- 
nant tenement. — If  an  easement  for  a  particular  purpose  is  granted, 
when  that  purpose  no  longer  exists  there  is  an  end  of  the  ease- 
ment (k).  This  principle  would  seem  to  apply  to  a  right  of  way 
as  well  as  to  any  other  easement,  A  difiBcult  question  arises 
when  the  dominant  tenement  has  been  severed.  It  is  a  general 
principle  that  a  man  cannot  by  his  own  act  increase  the  burden 
on  his  neighbour's  estate.     Accordingly  the  extent  of  the  burden 

(d)  Crossley  v.  Lightowler,  L.  B.  2  Ch.  (gr)  Payne  v.  Shedden,  1  M.  &  Bob. 
478 ;  36  L.  J.  Ch.  684 ;  James  y.  Steven-      S82. 

son,  [1893]  A.  0.  162;   62  L.  J.  P.  0.  (h)  LoveU  v.   Smith,  3   0.   B.  N.   S. 

51.  120. 

(e)  Eeg.  v.   Ckorley,  12  Q.  B.  515  at  (i)  Mulville  v.  Fallon,  6  Ir.  Bep.,  Bq. 
p.  519.  458. 

(/)  Ward  V.  Ward,  7  Exoh.  838  ;  21  (K)  National  Guaranteed  Manure  Go. 

L.  J.  Ex.  334;  Cooh  v.  Sath  (Mayor),      v.  Donald,  4  H.  &  N.  8;  28  L.  J.  Ex. 
L.  E.  6  Eq.  177.  185. 
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imposed  upon  his  own  estate  by  the  actual  or  supposed  grautoi'  of 
the  right  of  way  has  to  be  considered.  If  it  appears  that  the 
right  was  granted  for  the  benefit  of  one  particular  portion  of  the 
dominant  tenement,  the  owner  of  that  portion  will  alone  retain 
the  right  on  severance  (l).  But  if  it  can  be  fairly  gathered  that 
all  occupiers  of  the  dominant  tenement  should  enjoy  the  right, 
then  it  will  go  with  every  part  of  the  severed  tenement  (m). 

Conventional  servitudes — Right  of  way — Disturbance  and 
obstruction. — A  grantor  may  not  derogate  from  his  own  grant. 
Any  material  alteration  in  the  way  by  the  owner  or  occupier  of 
the  servient  tenement,  substantially  interfering  with  the  user  of 
the  way,  e.g.  by  ploughing  it  up  (w),  is  actionable.  But,  where  the 
soil  of  the  way  belongs  to  the  owner  of  the  servient  tenement, 
the  interference,  to  be  actionable,  must  be  substantial,  for  then  the 
grantee  is  only  entitled  to  a  reasonable  user  of  the  way  and  not 
to  the  soil  itself  (o).  And  so,  if  a  gate  is  erected  across  a  private 
footway  by  the  owner  of  the  soil,  so  as  to  afford  no  actual 
obstruction  to  the  use  of  the  way  by  the  grantee,  an  action  will 
not  be  maintainable  against  the  landowner  so  erecting  the  gate ; 
but  in  the  case  of  the  grant  of  a  way  for  horses  and  carriages,  and 
the  use  of  the  way  by  the  grantee  free  from  gates,  a  gate  cannot 
afterwards  be  lawfully  placed  across  the  way  (p).  A  private 
right  of  way  is  not  extinguished  by  a  subsequent  dedication  of 
the  way  to  the  public  {q). 

There  may  also  be  a  disturbance  or  obstruction  by  a  third 
party.  An  obstruction  placed  by  a  third  person,  besides  being 
actionable  as  a  nuisance  by  the  owner  of  the  way,  is  actionable  as 
a  trespass  by  the  owner  of  the  soil. 

Memedy  by  injunction — Injunction  to  prevent  obstructions  to 
right  of  way. — The  court  will  grant  an  injunction  to  restrain  a  per- 
son from  obstructing  the  right  of  way  of  another  (r),  and  where 
the  plaintiff  has  established  his  right  to  a  perpetual  injunction, 
the  court  will  not,  in  general,  compel  him  against  his  will  to 
accept  damages  in  lieu  of  an  injunction  under  Cairns'  Act  (s). 

Abatement. — Besides  the  remedies  given  by  a  court  of  law, 
the   owner  of  a   way  has   a  right   to   remove    an   obstruction 

(0  Bower  v.  Hill,  2  Bing.  N.  C.  339 ;  (q)  Duncan  v.  Louch,  9  Q.  B.  904 ;  14 

5  L.  J.  0.  P.  77.  L.  J.  Q.  B.  185.     See  Att.-Gen.  v.  Eslier 

(mj  Codling  Y.Johnson,  9  B.&C.93S;  Linoleum.    Co.,   [1901]  2    Oh.   647;    70 

8  L.  J.  (O.  S.)  K.  B.  68 ;   Neweomen  v.  L.  J.  Oh.  808. 

CouUon,  5  Oh.  D.  133 ;  46  L.  J.  Oh.  459.  (i-)  Thorpe  v.  Brumfltt,  L.  E.  8  Oh.  650 ; 

(m)  Com.   Dig.  Action  upon  Case  for  Cannon  v.   Villars,  S    Oh.  D.  415  ;  47 

DiSTDEBANCB,  A.  2.  L.  J.  Oh.  597. 

(o)  SawlcinsY.  Carbines,  24  L.  J.  Ex.  (s)  Krehl  v.  Burrell,  11  Oh.  D.  146; 

44;  Clifford  v.  Soare,li.  E.  9  0.  P.  362;  48  L.  J.  Oh.  252.     See  Bolland  v.  Wor- 

43  L.  JO.  P.  225.  ley,  26  Oh.  D.  578;  54  L.  J.  Oh.  268  ; 

(p)  James  v.  Hayward,  Win.  Jones,  21  &  22  Vict.  c.  27,  s.  2 ;  see  ante,  p. 

221 ;  Cro.  Oar.  184.  115,  and  post,  p.  501. 
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himself  (t).  But  this  remedy  should  be  sparingly  used,  as  it  may 
lead  to  a  breach  of  the  peace  (m)  ;  and  it  ought  not  in  general  to 
be  exercised  except  after  giving  notice  to  the  wrong-doer  and 
affording  him  an  opportunity  of  removing  the  obstruction  him- 
self; but  after  notice  and  refusal  to  remove  the  obstruction,  the 
owner  of  the  way  may  remove  it  himself,  even  though  it  consists 
of  an  inhabited  house  (x). 

Natural  servitudes — Watercourse — Bight  of  drainage. — Land 
cannot  be  cultivated  unless  the  springs  which  rise  on  the  surface 
and  the  rains  that  fall  thereon  are  allowed  to  make  their  escape 
by  natural  means  through  the  neighbouring  lands.  All  lands, 
therefore,  are  of  necessity  burthened  with  the  servitude  of  receiving 
all  waters  which  naturally  flow  down  to  them  from  lauds  on  a 
higher  level ;  and,  if  the  owner  or  occupier  of  the  lower  lands 
interposes  artificial  impediments  in  the  way  of  the  natural  flow 
of  the  water  through  his  lands,  and  by  so  doing  causes  the  higher 
lands  to  be  flooded,  he  is  responsible  in  damages  for  infringing 
the  natural  right  of  the  possessor  of  the  higher  lands  to  the 
natural  drainage  of  the  soil,  unless  he  has  gained  a  right  to  pen 
back  water  by  express  grant,  or  undisputed  enjoyment,  in  the 
manner  presently  pointed  out  (y). 

But  the  owner  or  occupier  of  the  lower  lands  is  only  bound  to 
receive  the  water  which  flows  naturally  from  the  higher  land,  and 
therefore,  if  the  owner  or  occupier  of  the  higher  lands  alters  the 
natural  condition  of  his  property,  and  collects  the  siirface-water 
at  the  boundary  of  his  estate,  and  pours  it  in  a  concentrated  form 
and  in  unnatural  quantities  upon  the  land  below,  he  will  be 
responsible  for  all  damage  thereby  caused  to  the  possessor  of  the 
lower  lands  (z).  Where  a  canal  company  had  for  many  years 
diverted  water  from  a  natural  stream  above  the  plaintiff's  land, 
and  had  subsequently  restored  it  to  the  natural  channel,  it  was 
held  that  the  plaintiff  could  not  complain  of  damage  resulting 
from  a  flood  caused  by  the  restoration  (a). 

Natural  servitudes — Watercourse — Bights  of  riparian  owners. — 
But  the  owner  or  occupier  of  the  lower  land,  though  bound,  is  not 
entitled  to  receive  upon  his  land  the  water  falling  or  springing  upon 
higher  lands  unless  and  until  the  water  flows  to  his  land  through 
some  defined  natural  channel.     If  the  water  flows  in  a  natural 

(0  TapUng  v.  Jones,  U  H.  L.  C.  290  Post,  p.  453. 

at  p.  311 ;  34  L.  J.  C.  P.  342  ;  Proud  v.  (z)  Sliarpe  v.  Eaneoelt, 7  M.  &  G.  354 ; 

JSollis,  1  B.  &  0.  9.  13  L.  J.  U.  P.   138.    See  Harrison  v. 

(m)  Eyde  v.  Graham,  1  H.  &  C.  593  ;  Great  Nortliern  Bail.  Co.,  3  H.  &  C.  231 ; 

32  L.  J.  Ex.  27.  33  L.  J.  Ex.  266. 

(a;)  Lane  v.  Capseu,  [1891]  3  Ch.  411;  (a)  Mason  v.  Shrewsbury  &  Hereford 

61  L.  J.  Ch.  55.  My.,  L.  B.  6  Q.  B.  578 ;  40  L.  J.  Q.  B. 

(y)  Shury  v.   Piggot,  3  Bulstr.   339 ;  293 ;   West  Cumberland  Iron  &  Steel  Co. 

Chasemore  v.  Richards,  7  H.  L.  C.  349;  V,  Kenyan,  11  Ch.  D.  782;  48  L.  J.  Ch, 

29  L.   J.  Ex,  81 ;    Dig.  lib.  39,  tit.   3.  793. 
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channel,  he  has  a  right  to  receive  it ;  for  lands  through  which  a 
natural  stream  flows  are  burdened  with  the  servitude  of  receiving 
and  transmitting  the  waters  of  the  stream  to  the  lower  land  (b). 

The  rights  of  riparian  owners  in  respect  of  a  watercourse  differ 
in  their  nature  according  as  the  watercourse  is  natural  or  artificial. 
In  the  former  case  the  riparian  owners  have  certain  rights  incident 
to  the  property  in  the  land  through  which  the  natural  watercourse 
passes,  e.g.  the  right  to  have  the  stream  flow  in  its  natural  state 
without  diminution  or  alteration.  They  may  also  acquire  other 
rights  by  grant  or  prescription.  In  the  case  of  an  artificial  water- 
course there  are  no  natural  rights  incident  to  the  property  in  the 
land  through  which  it  passes,  but  all  rights  in  respect  of  it  must 
be  acquired  either  by  grant  or  prescription. 

The  chief  injuries  to  rights  of  riparian  owners  are  by  altering 
the  natural  flow,  as  against  lower  riparian  owners  by  excessive 
user,  or  diversion  or  obstruction ;  or  by  pollution  ;  and  as  against 
upper  riparian  owners  by  penning  back  and  so  obstructing  the 
ow.  The  chief  defences  are  (apart  from  a  denial)  rights  by 
grant  or  prescription  to  do  the  acts  complained  of. 

"  Every  proprietor  of  lands  on  the  banks  of  a  river  has  naturally 
an  equal  right  to  the  use  of  the  water  which  flows  in  the  stream 
adjacent  to  his  lands  as  it  was  wont  to  run  (ourrere  solebat),  with- 
out diminution  or  alteration.  No  proprietor  has  a  right  to  use 
the  water  to  the  prejudice  of  cither  proprietors  above  or  below 
him  unless  he  has  a  prior  right  to  divert  it  or  a  title  to  some 
exclusive  enjoyment.  He  has  no  property  in  the  water  itself, 
but  simply  a  usufruct  while  it  passes  along.  '  Aqua  currit  et  debet 
currere '  is  the  language  of  the  law  "  (e). 

Natural  servitudes — Bights  of  water  in  watercourses — Bight  to 
use  the  water. — Every  lauded  proprietor  has,  ex  jure  naturce  (d), 
a  right  to  the  reasonable  use  of  the  water  of  natural  streams 
running  in  known  and  defined  channels  through  his  land  for 
domestic  purposes  and  for  his  cattle ;  and  this  without  regard  to 
the  effect  which  such  use  may  have  in  case  of  a  deficiency  upon 
proprietors  lower  down  the  stream.  But,  further,  he  has  a  right 
to  the  use  of  it  for  other  purposes  connected  with  his  tenement, 
or  what  may  be  deemed  the  extraordinary  use  of  it,  provided  he 
does  not  thereby  interfere  with  the  use  of  other  proprietors,  either 
above  or  below  him.  Subject  to  this  condition,  he  may  dam  up 
a  stream  for  the  purpose  of  a  mill,  or  divert  the  water  for  the 

(b)  PardessuB,  part  2,  ch.  1,  s.  1  (2) ;  Owen,  6  Ex.  353  at  p.  369 ;  20  L.  J.  Ex. 
Obliqations  qui concernentlea  eaux  \  Dig.  212.  „   t,  ,  ,      „„„ 
lib.  39,  tit.  3  (1);   Code  Napoleon,  No.          (d)  Shury  v.  Figgot,  3  Bulstr.  339; 
640-642  DicMnson  v.  Grand  Junction  Canal  Co., 

(c)  S  Kent  Com.,  sect.  52,  p.  439  et  teq.,  7  Ex.  282 ;  21  L.  J,  Ex.  241. 
cited  with  approYal   per  cur.  Emhrfj/  v 


448  INJURIES  TO   RIGHTS   OP   PROPERTY.      [CHAP.  VII. 

purpose  of  irrigation,  or  abstract  the  water  returning  the  same 
quantity  unpolluted  into  the  stream ;  but  he  has  no  right  to 
intercept  the  regular  flow  of  the  stream,  if  he  thereby  interferes 
with  the  lawful  use  of  the  water  by  other  proprietors,  and  inflicts 
upon  them  a  sensible  injury  (e). 

A  landowner  may  put  a  pen  stock  on  his  own  grounds,  and 
pen  the  water  there  as  he  will,  so  long  as  he  does  no  damage  to 
his  neighbour.  "  Until  you  prejudice  your  neighbour  by  penning 
the  water,  you  do  that  which  you  have  a  right  to  do :  but,  where 
you  begin  to  injure  your  neighbour,  there  the  right  terminates  "  (/), 
unless  you  have  penned  back  under  a  title  acquired  by  grant  or 
prescription.  The  right  of  the  possessor  of  land  through  which 
a  natural  stream  flows  to  use  the  water  of  the  stream  for  irrigation 
and  for  manufacturing  purposes,  depends  upon  the  particular  cir- 
cumstances of  each  case,  upon  the  volume  of  the  stream,  the 
extent  of  the  loss  of  water  from  evaporation  or  absorption,  and 
the  amount  of  injury  inflicted  thereby  upon  other  riparian  pro- 
prietors. "  On  the  one  hand,  it  could  not  be  permitted  that  the 
owner  of  a  tract  of  many  thousand  acres  of  porous  soil  abutting 
on  one  part  of  the  stream  could  be  permitted  to  irrigate  them 
continually  by  canals  and  drains,  and  so  cause  a  serious  diminu- 
tion of  the  quantity  of  water,  though  there  was  no  other  loss  to 
the  natural  stream  than  that  arising  from  the  necessary  absorp- 
tion and  evaporation  of  the  water  employed  for  that  purpose ;  on 
the  other  hand,  one's  common  sense  would  be  shocked  by  sup- 
posing that  a  riparian  owner  could  not  dip  a  watering-pot  into 
the  stream  in  order  to  water  his  garden  or  allow  his  family  or  his 
cattle  to  drink  it.  It  is  entirely  a  question  of  degree ;  and  it  is 
very  difficult,  indeed  impossible,  to  define  precisely  the  limits 
which  separate  the  reasonable  and  permitted  use  of  the  stream 
from  its  wrongful  application  "  {g). 

But  the  person  by  or  over  whose  land  the  stream  passes,  must 
not  shut  the  gates  of  his  dam,  and  detain  the  water  unreasonably, 
or  let  it  off  in  unusual  quantities,  to  the  prejudice  of  his  neigh- 
bour. The  just  and  equitable  principle  is  given  in  the  Eoman 
Law  :  "  8ic  enim  debere  quern  meliorem  agrum  suuni  facere,  ne 
vicini  deteriorem  faciat "  (li).  If  the  user  by  the  defendant  has 
been  beyond  his  natural  right,  and  is  injurious  to  the  natural 
rights  of  the  plaintiff,  an  action  is  maintainable  unless  the  user 

(e)  Miner  v.  Gilmour,  12  Moo.  P.  C.  Taunt.  99  at  p.  108. 

131  at  p.  156  ;  Nuttall  v.  Bracewell,  L.  (gr)  Emhrey  y.  Owen,  6  Exch.  353  at  p. 

B.  2  Ex.  1 ;  36  L.  J.  Ex.  1 ;  Swindon  372 ;  20  L.  J.  Ex.  212 ;  Norhury  {Lord) 

Waterworks  Co.  v.  Wilts  and  Berks  Canal  v.  Kitchen,  9  Jur.  N.  S.  132  ;  Sandwich 

Co.,  L.  B.  7  H.  L.697;  45  L.J.  Ch.638;  {Earl)  v.  Great  Northern  Hail.  Co.,  10 

Kentit  v.  areat  Western  Rail.  Co.,  27  Ch.  Gh.  D.  707  ;  49  L.  J.  Oh.  225. 

D.  122;  54L.  J.  Ch.  19;  TFArtev.  Tf/«/e  (70  Parke,   B.,    Embrey    v.   Owen,   6 

(1906),  A.  0.  72  ;  75  L.  J.  P  C.  14.  Esoh,  353  at  p.  371  ;  20  L,.  J.  Ex.  212. 

(/)  Lawrence,  J.,  Cooper  v.  Barber,  3 
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is  sanctioned  by  grant  or  prescription  (i).  If  a  man  places  a 
temporary  bar  or  weir  across  a  stream  in  order  to  turn  it  into 
bis  own  land  for  purposes  of  irrigation,  and  by  that  means 
seriously  diminishes  the  current  to  the  prejudice  of  a  riparian 
proprietor  lower  down  the  stream,  it  is  no  answer  to  an  action  by 
the  latter  for  damages  to  set  up  that  the  water  was  only  tem- 
porarily arrested  by  the  defendant  for  the  purpose  of  enabling 
him  to  irrigate  his  land  (k). 

A  right  to  the  use  of  a  natural  watercourse  and  water  is  not 
affected  by  reason  of  the  supply  of  water  being  precarious,  and 
dependent  upon  the  dryness  or  humidity  of  the  season.  The 
intervention  of  a  single  dry  season,  or  of  a  series  of  dry  seasons, 
cutting  off  all  the  water  for  a  shorter  or  a  longer  period,  cannot 
deprive  a  person  of  his  right  to  the  water  when  it  reappears  again 
in  its  natural  channel  (I).  Moreover,  his  rights  extend  not  only 
to  water  flowing  from  natural  sources,  but  also  to  water  added  by 
artificial  means  (m). 

These  considerations  apply  to  the  whole  course  of  a  natural 
stream  from  its  source  to  the  sea  (n).  Therefore  a  spring  which 
is  the  source  of  a  natural  stream  cannot  be  diverted  (o) ;  even 
though  at  its  source  it  is  received  into  an  artificial  basin  (p) ;  and 
even  though  on  its  way  to  the  stream  the  water  flows  through 
boggy  land  and  does  not  follow  any  defined  channel  (q). 

In  the  case  of  intermittent  surface  waters  not  running  in  any 
defined  channel,  but  spreading  themselves  over  the  surface  of  the 
land,  there  is  nothing  to  prevent  the  landowner  from  dealing 
with  them  as  he  pleases  (r).  All  the  water  falling  from  heaven 
and  shed  upon  the  surface  of  a  hill  at  the  foot  of  which  a  brook 
runs,  must,  by  the  natural  force  of  gravity,  find  its  way  to  the , 
bottom,  and  so  into  the  brook;  but  this  does  not  prevent  the 
owner  of  the  land  on  which  it  falls  from  dealing  with  it  as  he 
pleases  and  appropriating  it.  He  cannot  do  so  if  the  water  has 
arrived  at  and  is  flowing  in  some  definite  channel  (s).  It  matters 
not  that  a  stream  during  part  of  its  course  runs  underground, 
provided  its  course  be  known  (t)  and  defined  (u). 

(i)  Miner  v.  Gilmour,  12  Moo.  P.  0.  XJnion  (Guardians),  1  H.  &  N.  627 ;  26 

131  at  p.  156  ;  Sampson  v.  EoMinoit,  1  L.  J.  Ex.  146 ;  Taylor  v.  81.  Helens  Cor- 

C.  B.  N.  S.  590  at  p.  612 ;  26  L.  J.  0.  P.  poration,  6  Ch.  D.  264  ;  46  L.  J.  Gh.  857. 

148;  Boherts  v.  Owyrfai  Distriot  Ooun-  (p)  Mostyn  y.  Atherton,  [1899}  2  Ch. 

oil,  [1899]  2  Ch.  608  ;  68  L.  J.  Ch.  757.  360 ;  68  L.  J.  Ch.  629. 

(fe)  Sampson  v.   Boddinott,  1  0.  B.  (<;)  -HbZ/iei- v.  Pom«,  L.  E.  8  Ex.  107; 

N.  S.  590  ;  26  L.  J.  C.  P.  148.  42  L.  J.  Ex.  85. 

(I)  Hall  V.  Swift,  4  Bing.  N.  C.  381 ;  (r)  Mawstron  v.  Taylor,  11  Ex.  369; 

7  L.  J.  C.  P.  209.  25  L.  J.  Ex.  33. 

(in)   Woody.  Waud,  3  Exoh.  748  at  p.  (s)  Broadbent  y.  Bamsbotham,  11  Ex. 

779;  18  L.  J.  Ex.  305.  602  at  p.  615;   25  L.  J.  Ex.  115,  per 

(n)  Sudden  v.  Glutton  Union  (Guar-  Alderson,  B. 

dians),   1  H.   &  N.  627;  26  L.  J.  Ex.  (0  Bradford   Corporation  v.  Ferrand 

146.  (1902),  2  Ch.  655 ;  71  L.  J.  Ch.  859. 

(o)  Brown  v.  Best,  1  Wila.  174;  Ennor  (u)  DicMniony.  Grand  Junction  Canal 

V.  Barwell,  2  Giff.  410 ;  Dudden  v.  Glutton  Co.,  7  E?.  28? ;  21  L.  J.  Ex.  211. 

A.  §  (J 
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Natural  servitudes — Water — Bight  of  landowners  to  well-water. 
— But  in  other  respects  the  right  to  the  enjoyment  of  the  water 
of  a  stream  flowing  in  its  natural  course  over  the  surface  of  land, 
and  the  right  to  underground  water  and  springs  beneath  the 
surface,  are  not  governed  by  the  same  rules  of  law.  The  owner 
of  land  acquires  no  right  to  casual  water  below  the  surface  not 
running  in  any  known  and  defined  channel  (x)  or  traceable  as 
the  source  of  a  stream  (y).  Thus  it  has  been  held  that  a  land- 
owner has  a  right  to  sink  a  well  in  his  own  land,  and  get  as  much 
water  as  he  pleases,  although  he  thereby  seriously  diminishes  the 
supply  of  water  to  the  springs  and  wells  in  his  vicinity,  or  even 
drains  them  dry.  The  only  remedy  for  the  adjoining  landowner 
consists  in  sinking  deeper  wells,  and  using  pumps  and  mechanical 
appliances  on  his  own  land  to  enable  him  to  get  back  the  water  (0). 
A  landowner  who  has  sunk  a  well  on  his  own  land,  and  thereby 
enjoyed  the  benefit  of  underground  water,  has  no  right  of  action 
against  a  neighbouring  proprietor  who,  in  getting  coals  from  his 
soil  in  the  usual  manner,  causes  the  well  to  become  dry ;  and  it 
makes  no  difference,  whether  the  damage  arises  by  the  water 
percolating  away,  so  that  it  ceases  to  flow  along  channels  through 
which  it  previously  found  its  way  to  the  spring  or  well,  or  whether, 
having  found  its  way  to  the  spring  or  well,  it  ceases  to  be  retained 
there  (a).  The  same  rule  prevails  between  the  owner  of  the 
surface  and  the  owner  of  the  minerals  (b). 

The  right  to  use  the  water  from  wells  is  not  confined  to  the 
reasonable  wants  of  the  occupier  of  the  lands  in  which  the  well  is 
sunk,  nor  restrained  by  any  consideration  for  the  wants  of  others. 
Where  the  defendant  sank  a  well  seventy-four  feet  in  depth  in  his 
own  land,  adjoining  the  source  of  an  important  river,  which 
supplied  water  to  various  mills  and  manufactories,  and  pumped 
water  from  this  well  for  the  supply  of  a  neighbouring  town,  at  the 
rate  of  half-a-million  of  gallons  a  day  and  Upwards,  and  by  this 
means  obviously  interrupted  a  great  deal  of  rain-water  which,  by 
oozing  through  the  soil,  would  have  otherwise  found  its  way  into 
the  river,  and  so  diminished  the  volume  of  water  in  the  river,  and 

(x)Chand  Junction  Canal  Go.v.Shugar,  Pichles,  [1895]  A'.  C.  587;  64  L.  J.  Ch. 

L.  K.  6  Oh.  483;    Jordeson  v.  Sutton,  759. 

&c.,  Gas  Co.,  [1899]  2  Oh.  217  at  p.  251 ;  (o)  Acton  v.   Blundell,  12  M.  &   W. 

68  L.   J.   Ch.  457  ;   Dudden  v.  Olution  324;  13  L.  J.  Ex.  289.     So  by  the  Pan- 

Vnion  Guardians,!   H.   &  N.  627;    26  Aecla,"  Cum  eo  qui,  in  suo  fodiens,meini 

L.  J.  Ex.  146.  fontem  avertit,  nihil  posse  agi ;  nee  de  dole 

(y)  Bradford  Corporation  v.  Ferrand  actionem  :  et  sane  non  debet  habere ;  si 

(1902),  2  Ch.  655;  71  L.  J.  Ch.  859;  non  animo  vicini  nooendi,  sed  suum  agrurn 

Grand  Junction   Canal  Co.  v.  Shugar,  meliorem  faciendi,  id  fecit." — Lib.  39, 

L.  E.  6  Ch.  483.  tit.  3, 1.  12.     Domat,  Liv.  2,  tit.  8,  s.  1. 

(2)  Chaiiernore  v.  Bichards,  7  H.  L.  C.  (b)  Ballacorhith    Silver,    Lead,    and 

349;  29  L.  J.  Ex.  81  ;  Beg.  v.  Metro-  Copper  Mining  Co.  v.  Sarrisoji,  L.  E.  5 

politan  Board,  &c.,  3  B  &  S.  710  ;  32  L.  P.  0.  49 ;  43  L.  J.  P.  C.  19. 
J.  Q.  B,  105 ;  Bradford  Corporation  V 
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prevented  the  millowners  from  working  their  mills  full  time,  it 
was  held  that  the  landowner  had  not  exceeded  his  natural  rights, 
and  that  the  millowners  had  no  remedy  for  the  injury  they  had 
sustained  (c).  But  a  landowner  will  be  restrained  from  draw- 
ing off  the  subterranean  water  in  the  adjoining  land,  if  in  so 
doing  he  draws  off  water  which  has  once  flowed  ,in  a  defined 
surface  channel  through  such  land.  "  If  you  cannot  get  at  the 
underground  water  without  touching  the  water  in  a  defined  surface 
channel,  you  cannot  get  at  it  at  all "  {d). 

Eights  to  casual  subterranean  water  cannot  be  acquired  by 
prescription  (e) ;  but  they  may  be  the  subject  of  express  grant 
from  one  landowner  to  another  (/). 

A  riparian  proprietor  cannot  deteriorate  the  quality  of  the 
water  which  would  otherwise  descend,  if  by  so  doing  he  deprives 
another  riparian  proprietor  of  the  beneficial  use  of  the  water, 
unless  he  has  gained  a  title  by  grant  or  prescription  so  to  use  the 
water  (jg).  Every  riparian  proprietor  has  a  right  to  the  flow  of 
the  stream  through  his  land  in  its  natural  purity;  and,  if  a 
riparian  proprietor  higher  up  the  stream  throws  dirt  and  ashes  or 
gas  refuse  into  it,  so  as  to  defile  the  water  and  render  it  unfit  for 
use,  to  the  damage  of  another  ripariau  proprietor  who  has  been  in 
the  habit  of  using  the  water,  an  action  is  maintainable  by  the 
latter  (A),  unless  an  adverse  right  has  become  vested  in  the  former 
by  grant  or  prescription.  It  would  seem  that  an  action  may  be 
maintained  without  proving  actual  damage;  for  such  pollution 
would,  if  allowed  to  continue,  become  a  right  {i). 

This  right  to  the  flow  of  the  stream  in  its  natural  purity  is 
independent  of  and  unaffected  by  the  fact  that  the  impurity 
complained  of  may  have  reached  the  stream  by  subterraneous 
percolation  through  undefined  channels  (j). 

Natural  servitudes — Water — Navigable  rivers. — A  riparian 
owner  on  a  navigable  river  has,  superadded  to  his  riparian  rights, 
the  right  of  navigation  over  every  part  of  the  river ;  and,  on  the 
other  hand,  his  riparian  rights  are  limited  in  this  respect,  that, 
whereas  in  a  non-navigable  river  all  the  riparian  owners  might 

(c)  Ohasemore  v.  Biehards,  7  H.  L.  C.  cient  to  give  a  right  to  water  in  unde- 
349  •  29  L  J  Ex.  81 ;  Bradford  Corpo-  fined  oliannels.  M'Nab  v.  Bobertson, 
ration  v.  Pickles,  [1895]  A.  0.  .-587;  64      [1897]  A.  C.  129;  G6  L.  J.  P.  C.  27. 

L  J  Ch  759.  (y)  Embrey  v.  Owen,  6  Exch.  353  at  p. 

(d)  Grand    Junction    Canal    Go.    v.       370  ;  20  L.  J.  Ex.  212  ;  Mason  v.  Hill,  5 
■,  L.  B.  6  Ch.  483.     See,  however,      B.  &  Ad.  1 ;  2  L.  J.  K.  B.  118 ;  Chase- 


Sradford  Corporation  v.  Ferrand,  [1902]  more  v.  liichards,  7  H.  L.  C.  349  ;  29  L 

2  Ch.  655  ;  71  L.  J.  Ch.  859.  J.  Ex.  81. 

(e)  Ohasemore  v.  Biehards,  7  H.  L.  0.  Qi)  Murgatroyd  v.  Bobineon,  7  El.  & 
349  ■  29  L.  J.  Ex.  81.  Bl.  391 ;  26  L.  J.  Q.  B.  233. 

(f)  Whitehead  v.  Parks,  2  H.  &  N.  (i)  Grossley  v.  Lightowler,  L.  E.  2  Ch. 
870 ;  27  L.  J.  Ex.  169.    A  grant  of  the  478 ;  36  L.  J.  Ch.  584. 

right    to  water    in    a    pond    and    in  (j)  Eodgkinson  v.  Minor,  4  B.  &  S. 

(•streams"  leading  thereto  is  npt  suffl-  229;  32  L.  J.  Q.  B.  231. 
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combine  to  divert,  pollute,  or  diminish  the  stream,  in  a  navigable 
river  the  public  right  of  navigation  would  intervene,  and  would 
prevent  this  being  done  (Jc).  The  soil  of  a  navigable  river  may  be 
the  private  property  of  the  riparian  owners  ;  but,  even  where  the 
soil  is  in  the  Crown,  the  riparian  owner  has  the  right  to  have  the 
river  come  ifo  him  in  its  natural  state,  in  quantity  and  quality, 
and  to  go  from  him  without  obstruction,  just  as  he  is  entitled  to 
the  support  of  his  neighbour's  soil  for  his  own  in  its  natural  state ; 
and  he  may  grant  rights  which,  although  invalid  against  the 
public,  will  be  binding  upon  himself  (Q. 

The  owner  of  a  wharf  on  a  river  bank  has  the  right  of  navi- 
gating the  river  as  one  of  the  public.  This,  however,  is  not  a 
right  coming  to  him  qua  owner  or  occupier  of  any  lands  on  the 
bank.  But,  when  this  right  of  navigation  is  connected  with  au 
exclusive  access  to  and  from  a  particular  wharf,  it  ceases  to  be  a 
right  held  in  common  with  the  rest  of  the  public,  for  other 
members  of  the  public  have  no  access  to  or  from  the  river  at 
the  particular  place ;  and  it  becomes  a  form  of  enjoyment  of 
the  land,  and  of  the  river  in  connection  with  the  land,  the  dis- 
turbance of  which  may  be  vindicated  in  damages,  or  restrained  by 
an  injunction  (II).  It  has  been  held  that  a  riparian  owner  on  a 
navigable  river  is  at  liberty  to  construct  and  moor  to  the  bank  a 
floating  wharf  and  boathouse,  so  long  as  he  does  not  obstruct 
navigation  by  so  doing  (m). 

Transfer  of  riparian  rights. — The  natural  rights  of  riparian 
owners  are  regarded  as  appurtenant  to  the  lands  for  whose  benefit 
they  exist.  Being  annexed  to  the  land  itself,  the  right  to  exercise 
them  passes  with  the  land  to  every  owner  and  possessor  of  the 
dominant  tenement.  They  may,  however,  be  modified  by  grant 
from  one  riparian  owner  to  another  (n),  or  by  prescription  either 
at  common  law  (o)  or  under  sect.  2  of  the  Prescription  Act.  But 
they  cannot  be  alienated  from  the  land,  and  cannot  be  transferred 
by  grant  to  a  person,  not  being  a  riparian  owner,  so  as  to  become 
rights  in  gross  (p).  Such  a  grant  would  only  be  valid  against  the 
grantor,  but  would  not  give  the  grantee  any  right  of  action  against 
a  proprietor  higher  up  the  stream  for  the  diversion  (q)  of  the 
water  (r) ;   and  any  user  by  a  grantee  under  such   a  grant  is 

(/£)  Vooght  V.  Winch,  2  B.  &  Aid.  662.  v.  Eanlcinson,  5  Q.  B.  584 ;  13  L.  J.  Q. 

ll)  HameUn  v.  Bannerman  (1895),  A.  B.  115. 

C.  237  ;  64  L.  J.  P.  C.  66.  (  p)  Stockport  Waterworks  Co.  v.  Potter, 

(ll)  Lyon  V.  Fislmongert'  Co.,  1  App.  3  H.  &  0.  300. 
Oas.  662 ;  46  L.  J.  Oh.  68.                           '      (5)  Pollution  stands  on  a  somewhat 

(m)  Booth  V.  Batt^,  15  App,  Gas.  188  ;  different  footing.     See  p.  460. 

59  L.  J.  P.  0.  41.  (r)  Stockport  Waterworks  Co.  v.  Potter, 

(»)  Wriq}d  v.  Howard,  1  Sim.  &  Stu.  8  H.  &  C.  300 ;  Eolker  v.  Porritt,  L.  E. 

190  ;  Ih.J.  (0.  S.)  Ch.  94.  10  Ex.  59 ;  44  L.  J.  Ex.  52  ;  Ormerod  v. 

(0)  Sampson  v.  Eoddinott,  1  0.  B.  N.  Todmorden  Mill  Co.,  11  Q.  B.  T>.  155  ■  52 

S,  spo ;  26  L,  J.  C.  P.  148.    Cf,  Eolford  L.  J.  Q.  p,  445. 
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wrongful  if  it  affects  the  flow  of  water  by  the  lands  of  ripariau 
owners  other  than  the  grantor  (s).  But  two  adjoining  riparian 
proprietors  may  clearly  agree  to  divide  the  stream  into  two 
channels  in  the  land  of  the  higher  owner  by  making  an  artificial 
cut,  by  which  the  water  reaciies  a  mill  situate  on  the  land  of  the 
lower  owner,  and  after  turning  the  mill  is  then  returned  into  the 
original  channel  (t). 

Gonventional  servitudes — Bights  of  water — Acquisition — Pre- 
scription.— "  The  law  presumes  it  to  be  an  injury  to  me  to 
diminish  the  quantity  of  water  descending  .to  my  lands  or  the 
amount  of  its  fall ;  but  I  may  sell  to  those  above  me  my  right  to 
have  the  water  undiminished  in  quantity,  or  I  may  grant  to  my 
neighbours  below  me  the  privilege  of  erecting  a  weir  which  will 
have  the  effect  of  lessening  my  fall.  Thus  an  use  and  a  right 
may  arise  different  from  the  common  use  and  the  common 
right  "(tt).  A  right  acquired  by  grant  or  prescription  has  no 
operation  against  the  natural  rights  of  a  landowner  higher  up  the 
stream,  unless  the  user  by  which  it  was  acquired  affects  the  use 
that  he  himself  has  made  of  the  stream,  or  his  power  to  use  it,  so 
as  to  raise  the  presumption  of  a  grant,  and  so  render  the  tenement 
above  a  servient  tenement  (x). 

When  a  mill  has  been  erected  upon  a  stream,  and  has  stood 
there  and  been  worked  for  the  period  of  twenty  years,  it  gives  to 
the  millowner  a  right  that  the  water  shall  continue  to  flow  to  and 
from  the  mill  in  the  manner  in  which  it  has  been  accustomed  to 
flow  during  all  that  time.  The  owner  is  not  bound  to  use  the 
water  in  the  same  precise  manner,  or  to  apply  it  to  the  same  mill ; 
if  he  were,  that  would  stop  all  improvements  in  machinery.  If, 
indeed,  the  alterations  prejudice  the  right  of  a  lower  mill,  the 
case  will  be  different  (y). 

A  custom  in  a  particular  county  for  all  persons  to  use  the 
water  in  their  districts  for  certain  purposes — e.g.,  mining — will 
not  prevent  a  man  from  gaining  a  prescriptive  right  to  the  use 
of  water  subject  to  such  custom  [z). 

Prescriptive  rights  to  foul  the  pure  water  of  a  stream,  and 
convert  a  natural  watercourse  into  a  sewer,  may  be  gained  by 
twenty  years'  uninterrupted  user  of  the  privilege  (a).  "  The 
general  rule  of  law,"  observes  Lord  BUenborough,  "  as  applied  to 
this  subject,  is  that,  independent  of  any  particular  enjoyment 

(s)  Ormerod  v.  Todmorden  Mill  Co.,  11  148. 

Q.  B.  D.  155;  52  L.  J.  Q.  B.  445.  (</)  Saunders  v.  Neiiman,  1  B.  &  Aid. 

(t)  Nuttall  V.  BraceweV,  L.  R.  2  Ex.  258  at  p.  261. 

1  •  36  L.  J.  Ex.  1.  W  Gaved  v.  Martyn,  19  C.  B.  N.  S. 

(»)   Wright  V.  Howard,  1  L.  J.  (0.  S.)  732  ;  34  L.  J.  0.  P.  353. 

Oh.  94  at  p.  99 ;  1  Sim.  &  Stu.  190.  (a)   See  Harrington  (Earl)  v.  Derby 

(x)  Simpson  v.  Soddinolt,  1   0.   B.  Corporation  (1905),  1  Cli.  205 ;  74  L.  J. 

N.  S.  590  at  p,  611 ;  26  L.  J.  0.  P.  Oh.  219. 
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used  to  be  had  by  another,  every  man  has  a  right  to  have  the 
advantage  of  a  flow  of  water  in  his  own  land  without  diminution 
or  alteration.  But  an  adverse  right  may  exist  founded  upon 
the  occupation  of  another.  And  though  the  stream  be  either 
diminished  in  quantity  or  even  corrupted  in  quality,  as  by  means 
of  the  exercise  of  certain  trades,  yet,  if  the  occupation  of  the 
party  so  taking  or  using  it  has  existed  for  so  long  time  as  to 
raise  the  presumption  of  a  grant,  the  other  party,  whose  land  is 
below,  must  take  the  stream  subject  to  such  adverse  right.  I 
take  it  that  twenty  years'  exclusive  enjoyment  of  the  water  in 
any  particular  manner  affords  a  conclusive  presumption  of  right 
in  the  party  so  enjoying  it,  derived  from  grant  or  Act  of  Parlia- 
ment "  (b).  Where  the  method  of  manufacture  is  varied,  e.g.,  by 
the  substitution  of  some  other  material  for  rags  in  the  manu- 
facture of  paper,  the  prescriptive  right  to  foul  a  stream  by  pouring 
into  it  the  refuse  from  the  mill  is  not  destroyed,  if  the  substituted 
materials  are  reasonable  for  the  purpose,  and  the  pollution  is  not 
increased  (c). 

Conventional  servitudes — Artificial  watercourses — Acquisition  of 
rights. — It  follows  from  what  has  already  been  said  that  rights  in 
natural  watercourses  may  be  either  natural  or  conventional,  that 
is  to  say,  acquired  by  grant  or  prescription  which  implies  a  grant. 
The  main  difference  between  natural  and  artificial  watercourses 
is  that  no  natural  rights  can  be  acquired  in  the  latter.  Any 
rights  in  an  artificial  watercourse  must  be  acquired  by  grant 
express  or  presumed  or  by  prescription  either  at  common  law 
or  under  sect.  2  of  the  Prescription  Act  (/).  The  question 
Avhether  any  right  in  respect  of  an  artificial  watercourse  has  been 
or  can  be  acquired  as  against  the  party  creating  it  depends  on 
the  character  of  the  watercourse,  whether  it  is  of  a  permanent  or 
temporary  nature,  and  upon  the  circumstances  under  which  it  was 
created. 

The  circumstances  under  which  a  watercourse  was  originally 
made,  and  under  which  it  has  been  subsequently  enjoyed,  may 
prove  the  enjoyment,  however  long  continued,  to  have  been  with- 
out right  or  any  pretence  or  claim  of  right.  The  artificial  nature 
of  an  adit  or  watercourse  constructed  for  the  purpose  of  draining 
a  mine,  and  a  notorious  practice  in  mineral  districts  for  the  owners 
of  mines  to  make  watercourses  for  the  purpose  of  draining  their 
mines,  and  resume  and  discontinue  the  working  of  their  mines  at 
their  own  convenience,  and  according  as  it  suits  their  interests, 

(6)  JBealey  v.  Shaw,  6  East,  208,  at  p.  (c)  Baxendale  v.  McMurray,  L.  E.,  2 

214 ;  WrigM  v.  Williams,  1  M.  &  W.  77 ;  Oh.  790. 

5  L.  J.  Ex.  107;  Oarlyon  v.  Lovering,  1  (/)  BamssJiur  Pershad  Narain  Singh 

H.  &  N.  784 ;  26  L.  J.  Ex.  251,  v,  Koonj  Behari  Pattuh,  4  App.  Oas.  121 .- 


SECT,  m.]  INCORPOREAL   RIGHTS  IN  LAND.  455 

may  fix  all  persons  with  the  knowledge  that  those  who  cleared 
the  mine  by  the  adit  notoriously  reserved  to  themselves  the  right 
of  working  the  mine  at  any  time,  with  all  the  rights  of  fouling 
the  water  flowing  from  the  mine  with  the  dirt  and  rubbish  which 
usually  attend  mining  operations,  so  as  to  prevent  parties  who 
have  taken  advantage  of  the  accidental  non-user  of  the  mine  to 
use  the  adit-water  from  having  an  enjoyment  as  of  right,  and 
gaining  a  title  to  the  use  of  the  water  uncontaminated  by  mining 
operations  {g),  or  to  its  use  at  all  Qi). 

The  proposition  that  a  watercourse,  of  whatever  antiquity,  and 
in  whatever  degree  enjoyed  by  numerous  persons,  cannot  be  en- 
joyed so  as  to  confer  a  right  to  the  use  of  the  water,  if  proved 
to  have  been  artificial,  is  quite  indefensible  {i) ;  but,  on  the  other 
hand,  the  general  proposition  that,  under  all  circumstances,  the 
right  to  watercourses  arising  from  enjoyment  is  the  same,  whether 
they  are  natural  or  artificial,  cannot  possibly  be  sustained.  The 
right  to  artificial  watercourses,  as  against  the  party  creating  them, 
depends  upon  the  character  of  the  watercourse,  whether  it  is  of 
a  permanent  or  temporary  nature,  and  upon  the  circumstances 
under  which  it  was  created.  The  flow  of  water  for  twenty  years 
from  the  eaves  of  a  house  does  not  give  a  right  to  the  neighbour 
to  insist  that  the  house  shall  not  be  pulled  down,  or  altered  so  as 
to  diminish  the  quantity  of  water  flowing  from  the  roof.  The 
flow  of  water  for  twenty  years  from  a  drain  made  for  agricultural 
improvements  does  not  give  a  right  to  the  neighbour,  so  as  to 
preclude  the  proprietor  from  altering  the  level  of  his  drains  for 
the  greater  improvement  of  the  land.  The  state  of  circumstances 
in  such  cases  shows  that  the  one  party  never  intended  to  give, 
nor  the  other  to  enjoy,  the  use  of  the  stream  as  a  matter  of 
right  (k). 

If  a  steam  engine  or  sough  is  used  by  the  owner  of  a  mine  to 
drain  it,  and  the  water  pumped  up  by  the  engine,  or  collected  by 
the  sougli,  flows  in  a  channel  to  the  estate  of  the  adjoining  land- 
owner, and  is  there  used  for  agricultural  purposes  for  twenty  years, 
no  right  to  the  water  in  perpetuity  can  be  gained  from  any  such 
user,  so  as  to  burthen  the  owner  of  the  mine  and  his  assigns  with 
the  obligation  of  keeping  up  the  steam  engine  or  the  sough,  and 
pumping  water  for  the  benefit  of  the  adjoining  landowners.  In 
cases  of  this  sort  no  right  is  acquired  as  against  the  owner  of  the 
property  from  which  the  course  of  water  takes  it  origin,  though 
as  between  the  first  and   any  subsequent  appropriator  of  the 

((/)  Magor  v.  Ghadwich,  11  Ad.  &  E.  571,  at  p.  586;  9  L.  J.  Q.B.159;  Ivimey 

571 ;  9  L.  J.  Q.  B.  159.  v.  Stoclcer,  L.  E.  1  Ch.  396 ;    35  L.  J. 

(A)  Gaved  v.  Martyn,  19  C.  B.  N.  S.  Oh.  467. 
732;  34  L.  J.  C.  P.  353.  (Jc)  Per  Cur.   Wood  r    Waud,  3  Ex. 

(0   Magor  v.  Ohadwich,  11  A.  &  E.  748,  at  pp.  777,  778;  18  L.  J.  Ex.  305. 


watercourse  itself  such  a  right  may  be  acquired  (I).  If  a  farmer, 
by  some  system  of  drainage,  draws  off  the  rainfall  from  his  lands, 
and  pours  it  into  the  plaintiff's  ditch,  and  so  creates  an  artificial 
supply  of  water,  and  the  latter  uses  the  water  for  more  than 
twenty  years,  and  after  that  the  farmer  adopts  a  new  mode  of 
drainage,  and  in  so  doing  cuts  off  the  artificial  supply  of  water, 
the  plaintiff  has  no  remedy  for  the  loss  of  the  water,  the  supply 
being  of  a  temporary  character,  and  the  circumstances  showing 
that  the  one  party  never  intended  to  give,  nor  the  other  to  enjoy, 
the  use  of  the  artificial  drainage-water,  as  a  matter  of  right  (m). 

On  the  other  liand,  an  artificial  watercourse  may  have  been 
originally  made  under  such  circumstances,  and  have  been  so  used, 
as  to  give  all  the  rights  that  the  riparian  proprietors  would  have 
had  if  it  bad  been  a  natural  stream  (n),  as,  for  example,  where  an 
artificial  cut  is  made  for  the  sole  purpose  of  carrying  the  waters 
of  a  natural  spring  (o).  If  a  cut  were  made  through  the  land  of 
another  the  law  would  readily  presume  that  permission  to  make 
it  was  given  on  the  terms  that  the  owner  of  the  land  should  have 
all  the  rights  of  a  riparian  owner  in  a  natural  watercourse. 

If  the  water  of  a  natural  stream  is  conducted  to  the  plaintiff's 
land  by  an  artificial  channel  made  through  the  land  of  the  defen- 
dant, and  the  plaintiff  and  the  former  occupiers  of  the  plaintiff's 
land  have  for  more  than  twenty  years  enjoyed  this  flow  of  water, 
and  have  from  time  to  time  during  that  period  gone  upon  the 
defendant's  land,  and  maintained  a  dam  in  the  natural  stream  for 
the  purpose  of  penning  back  the  water,  and  making  it  flow 
through  the  artificial  watercourse,  a  prescriptive  right  to  the  flow 
of  water  and  to  the  exercise  of  these  customary  acts  will  be 
gained  (p). 

Conventional  servitudes  — Acquisition — Implied  grant — Bights  of 
water. — If  a  millowner  sells  a  watermill  which  is  supplied  with 
water  from  an  open  sluice  on  the  land  of  the  vendor,  the  vendor 
cannot,  after  he  has  sold  the  mill,  lawfully  close  the  sluice,  as 
he  would,  by  so  doing,  derogate  from  his  own  grant.  Both  the 
vendor,  and  all  persons  claiming  under  him,  are  bound  to  keep  the 
sluice  open  for  the  benefit  of  the  grantee  of  the  mill  (q).  If  one 
erects  a  house  and  builds  a  conduit  thereto  in  another  part  of  his 
land,  and  conveys  water  by  pipes  to  the  house,  and  afterwards  sells 


(0  Arhwnght  v.  Gell,  5  M.  &  W.  203  ;  (o)  Oaved  v.  Martyn,  19  C.  B.  N.  S. 

8L.  J.  Ex.  201.  732;    34  L.  J.  0.  P.   353;   Holher  v. 

(m)  Greatrex  v.  Sayward,  8  Exoii.  291 ;  Porritt,  L.  E.  8  Ex.  107  ;  42  L.  J.  Ex. 

22  L.  J.  Ex.  137 ;  Bawston  v.  Taylor,  11  85. 

ib.  369 ;  Burrows  v.  Lang,  [1901]  2  Oh,  (p)  Beeston  y.  Weate,  5  E.  &  B.  986 ; 

602  ;  70  L.  J.  Oh.  706.  25  L.  J.  Q.  B.  115. 

(»)  Sutdiffe  V.  Booth,  32  L.  J.  Q.  B.  (g)  Miner  v,  Gilmour,  12  Moo.  P.  C 

136;  Baily  v.  Clarlc,  [1902]  1  Ch.  649;  131. 
71  L.  J.  Ch.  396. 
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the  house  with  the  appurtenances  without  the  land,  or  sells  the  land 
without  the  house  to  another,  the  conduit  and  pipes  pass  with  the 
house,  because  they  are  necessary  and  appurtenant  thereto ;  and 
the  purchaser  of  the  house  shall  have  liberty  by  law  to  dig  in  the 
land  for  amending  the  pipes  or  making  them  new,  as  the  case  may 
require.  So  it  is,  if  a  lessee  for  years  of  a  house  and  land  erects  a 
conduit  upon  the  land,  and,  after  the  term  determines,  the  lessor 
occupies  them  together  for  a  time,  and  afterwards  sells  the  house 
with  the  appurtenances  to  one,  and  the  land  to  another,  the  vendee 
of  the  house  sliall  have  the  conduit  and  the  pipes,  and  liberty  to 
amend  them.  "  But,"  says  Popham,  O.J,,  "  if  the  lessee  erect  such 
a  conduit,  and  afterward  the  lessor  during  the  lease  sell  the  house 
to  one  and  the  land  wherein  the  conduit  is  to  another,  and  after 
that  the  lease  determines,  he  who  hath  the  land  wherein  the 
conduit  is  may  disturb  the  other  in  the  using  thereof,  and  may 
break  it,  because  it  was  not  erected  by  one  who  had  a  permanent 
estate  or  inheritance,  nor  made  one  by  the  occupation  and  usage 
of  them  together  by  him  who  had  the  inheritance.  So  it  is,  if  a 
disseisor  of  a  house  and  land  erect  such  a  conduit,  and  the  disseisee 
re-enter,  not  taking  conusance  of  any  such  erection,  nor  using  it, 
but  presently  after  his  re-entry  sells  it,  the  house  to  one  and  the 
land  to  another,  he  who  hath  the  land  is  not  compellable  to  suffer 
the  other  to  enjoy  the  conduit  "  (r).  Where  a  man  sells  land  on 
the  banks  of  a  stream,  he  cannot,  in  derogation  of  his  own  grant, 
continue  to  foul  the  water  in  front  of  the  land  sold,  unless  he 
expressly  reserves  such  right  (s).  Whether,  if  he  retained  a 
mill  fed  by  an  artificial  watercourse  running  through  the  land 
sold,  he  could  retain  the  watei^  right  without  express  reservation 
is  doubtful. 

A  right  to  go  to  a  well  and  take  water  is  not  a  continuous 
easement,  nor  is  it  an  easement  of  necessity;  and,  consequently, 
there  is  no  implied  grant  (or  reservation)  of  such  a  right  upon  the 
conveyance  or  devise  of  the  dominant  tenement  (t). 

Conventional  servitudes^Rights  of  water — Unity  of  ^possession — 
Reservation. — Where  the  owner  of  two  or  more  adjoining  houses 
sells  or  conveys  one  of  the  houses  the  purchaser  of  the  house  is 
entitled  to  the  benefit  of  all  the  drains  from  his  house,  through 
or  over  the  land  retained  by  the  vendor  («)  ;  but  it  seems  that  he 
will  not  be  burdened  with  the  obligation  of  receiving  through  or 

(r)  Nicholas  v.  Chamberlain,  Cro.  Jac.  ing  and  Law  of  Property  Act,  1881,  s.  6. 

121  ;    Brown  v.  Niohols,   Moore,  682 ;  (s)  Orossley  v.  Lightowler,  L.  E.  2  Oh. 

Archer  v.  Bennett,  1  Lev.  131 ;  Hinoh-  478  ;  36  L.  J.  Ch.  581. 

life  V.  Earl  Kinnoul,  5  Bing.  N.  C.  1  ;  (0  Polden  v.  Bastard,  L.  R.  1  Q.  B. 

8  L.  J.  0.  P.  105  ;    Canham  v.  Fislce,  2  136 ;  35  L.  J.  Q.  B.  92. 

Cr.  &  J.  126 ;  1  L.  J.  Ex.  6 1 ;  Wardle  v.  (m)  Pyer  v.  Carter,  1  H.  &  N.  916  ;  26 

Broeklehurat,  1  El.  &  El.  1058 ;  29  L.  J.  L.   J.  Ex.  258 ;   Euiart  v.  Cochrane,  4 

Q.  B.  145  ;   Watts  v.  Kelson,  L.  E.  6  Cb.  Macq.  117. 
166;  40  L.  J.  Oh.  126.    See  Oonyeyano- 
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over  his  land  the  drainage  water  from  the  land  of  the  vendor  (x). 
In  order  to  retain  such  a  right  the  vendor  must  expressly  reserve 
it.  It  is  otherwise,  however,  in'  the  ease  of  natural  watercourses  (y) , 
By  sect.  6,  sub-sect.  (1)  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  a  conveyance  of  land  operates  to  convey  with  the  laud 
all  waters  and  watercourses  at  the  time  of  the  conveyance  enjoyed 
with  the  land  or  any  part  thereof.  Where  the  owner  of  a  farm, 
and  also  of  a  mill  fed  by  an  artificial  watercourse  bounding  the 
farm,  had  watered  his  cattle  at  the  watercourse  and  then  sold  the 
farm  it  was  held  that  the  purchaser  acquired  no  right  to  water  his 
cattle  at  the  watercourse  (z). 

Conventional  servitudes — Easements — Rights  of  water — Mainte- 
nance and  repair  of  ivateroourses. — If  I  grant  a  right  to  a  water- 
course through  my  land,  the  grantee  is  bound  to  keep  the  water- 
course in  proper  repair  ;  and,  if  it  becomes  obstructed  so  that  the 
water  floods  my  land,  the  grantee  will  be  responsible  for  the 
nuisance  (a).  The  grantee  has  a  right  to  go  upon  the  land  over 
which  the  easement  is  enjoyed  to  do  the  necessary  repairs  (&).  So, 
where  the  owners  of  a  house  bad  an  easement  for  a  supply  of  water 
by  pipes  through  the  adjoining  land,  and  the  owners  of  the  adjoin- 
ing land  erected  a  building  upon  it,  an  injunction  was  granted  to 
restrain  the  erection  of  the  building,  as  it  materially  interfered 
with  the  plaintiff's  access  to  the  pipes  for  the  purpose  of  repair  (e). 

Bights  of  water — Extinguishment. — Eights  of  water,  whether 
natural  or  acquired,  may  be  extinguished  by  grant,  release,  or  by 
contract.  It  would  seem  that  mere  non-user,  not  amounting  to 
evidence  of  abandonment,  will  not  extinguish  a  right  whether 
natural  or  acquired  (cZ).  But  where  the  plaintiff,  having  a  right 
to  the  use  of  a  stream  of  water  which  flowed  through  the  land  of 
the  defendant,  gave  the  defendant  a  parol  licence  to  lower  the 
banks  of  the  river,  and  erect  a  weir,  and  divert  a  portion  of  the 
water  which  had  previously  flowed  to  the  plaintiff's  mill,  it  was 
held  that  the  plaintiff,  after  he  had  so  given  up  his  right  to  the 
water  that  had  been  diverted,  and  had  suffered  the  defendant  to 
act  upon  the  faith  of  such  relinquishment,  and  to  incur  expense 
in  doing  on  his  own  land  the  very  thing  that  was  authorized  by 

(x)  Sugield  V.  Brovm,  4  De  G.  J.  &  S.  v.  Dickenson,  2  Ld.  Raym.  1568 ;  Pom- 

185;  33  L.  J.  Ch.  249 ;  Crossley  r.  Light-  fret  v.  Bicroft,   1    "Wms.    Saund.   321; 

owler,  L.  E.  2  Ch.  478  at  p.  486 ;  36  L.  J.  BucMey  v.  Bucldey  (1898),  2  Q.  B.  608  ; 

Ch.  584 ;  Wheeldon  v.  Burrows,  12  Ch.  67  L.  j.  Q.  B.  953. 

D.  31;  48L.  J.  Ch.  858;  of.  am<c.p.  423.  (b)  Taylor   T.    Whitehead,  2    Dougl. 

(y)  Sury  v.  Figot,  Poph.  166  at  p.  172 ;  745  ;  Goodhart  y.  Hyett,  25  Ch.  D.  182 ; 

Palm.  444.  53  L.  J.  Ch.  219 ;  Finlinson  v.  Porter, 

(z)  Burrows  Y.  Bang  (1901),  2   Ch.  L.  E.  10  Q.  B.  188  ;  44  L.  J.  Q.  B.  56. 

502 ;  70  L.  J.  Ch.  607.  (c)  Goodhart  Y.  Hyett,  25  Ch.  D.  182 ; 

(a)  Egremont  (Lord)  v.  Pulman,  M.  &  53  L.  J.  Ch.  219. 

M.  404,  cited  in  Bell  v.  Twentyman,  1  (d)  Bale  Y.  Olroyd,  14  M.  &  W.  789 ; 

Q.  B.  775  ;  10  L.  J.  Q.  B.  278  ;  Boare  15  L.  J.  Ex.  4 ;  Co.  Litt.  114  6. 
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the  plaintiff  to  be  done,  could  not  then  lawfully  retract  such  con- 
sent, and  throw  on  the  defendant  the  burthen  of  restoring  things 
to  their  former  condition  (e). 

If  a  person,  having  acquired  a  right  to  foul  a  watercourse,  lies 
by  and  allows  other  persons  to  incur  expense  which  would  be 
useless  if  his  right  to  foul  the  water  continued,  he  must  be  taken 
to  have  abandoned  it(/). 

On  the  analogy  of  other  conventional  servitudes  it  would  seem 
that  an  acquired  right  to  a  watercourse  may  be  extinguished  by 
destruction  of  the  dominant  tenement.  But,  when  mills  or  houses 
which  have  watercourses,  appurtenant  to  them,  are  overthrown  by 
the  wind,  or  burned  by  fire,  or  fall  by  the  act  of  God,  if  the 
owner  rebuilds  them  in  the  same  manner  as  they  stood  before,  they 
shall  have  the  same  ancient  rights  appendant  and  appurtenant  to 
the  new  structure ;  and,  although  the  house  or  mill  falls  by  the 
act  or  default  of  the  owner,  or  by  the  wrong  of  another,  yet, 
forasmuch  as  the  durable  materials  remain,  he  may  rebuild  it 
without  the  loss  of  anything  appendant  or  appurtenant  to  it; 
but  it  ought  to  be  reconstructed  upon  the  old  foundations  of  the 
ancient  house  (g).  And  a  merely  slight  alteration  of  the  dominant 
tenement  will  not  be  sufficient  to  extinguish  the  easement  (h). 
If  a  right  of  watercourse  is  granted,  with  certain  limitations  and 
restrictions,  and  the  grantee  exceeds  his  limited  right,  and  refuses 
to  conform  to  the  restrictive  conditions,  he  loses  his  right  alto- 
gether, until  he  makes  his  enjoyment  of  it  conformable  to  the 
conditions  of  the  grant  (^). 

Servitudes — Injuries  to  rights  of  ivater. — Where  a  person  is 
entitled  to  have  a  stream  of  water  flowing  through  his  land  he 
may  maintain  an  action  for  the  diversion  or  pollution  of  the 
water  {k),  although  he  has  not  used  and  does  not  want  to  use 
the  water  (Z) ;  and  he  may  recover  the  expenses  of  providing  him- 
self with  a  new  water  supply  if  this  has  been  rendered  necessary 
by  the  act  of  the  defendant  {m). 

Injuries  to  rights  of  water — Defilement  of  springs  and  running 

(e)  Liggins  v.  Inge,  7  Bing.  682;   9  (Ic)    Bealey  v.    Shaw,   6    East,    208; 

L.  J.  (O.  S.)  C.  P.  202  ;  Mood  v.  Keller,  Mason  Y.  Hill,  3  B.  &  Ad.  304  ;  1  L.  J. 

11  Ir.  Com.  Law  Eep.  124.  K.    B.    107 ;    Stockport    WaterworJcs  v. 

(/)  Crosshy  y.  LigUowler,  L.  R.  2  Oh.  Potter,  3  H.  &  0.  300. 

478;  36  L.  J.  Oh.  584.  (l)  Emhrey  y.  Owm,  6  Exoh.  353 ;  20 

(jf)  LuttreU's  case,   4  Co.  Eep.  86  6,  L.  J.  Ex.  212 ;  Rochdale  Canal  Co.  v. 

87  6.  King,  14  Q.  B.  122  at  p.  135;    18  L.  J. 

Qi)  Saunders  y.  Newman,  1  B.  &  Aid.  Q.   B.  293 ;    Webb  v.  Portland  Manu- 

258,  at  p.  261 ;   Williams  v.  Morland,  2  facluring  Co.,   3  Sumner's  Amer.  Eep. 

B.  &  C.  910;  2  L.  J.  (O.S.)  K.  B.  191 ;  189;  Bower  r.-Hill,  1  Bing.  N.  0.  549; 

Hall  V.   Swift,  4  Bing.  N.  C.  381;   7  4  L.  J.  0.  P.  153  ;  Crossley  y .  Lightowler, 

L.  J.  0.  P.  209 ;  Hale  v.  Olroyd,  14  M.  L.  E.  2  Cb.  478 ;  36  L.  J.  Oh.  684. 

&  W.  789 ;  15  L.  J.  Ex.  4.  (m)  Harrington  (Earl)  v.  Derby  Cor- 

(i)  Gawkwell  v.  Russell,  26  L.  J.  Ex.  poration,  [1905]  1  Oh.  205 ;  74  L.  J.  Oli. 

34.  219. 
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streams. — Every  person  who  throws  dirt  and  rubbish  into  a  stream 
so  as  to  block  up  the  channel,  or  defiles  the  water  with  gas 
refuse  and  prevents  the  riparian  proprietors  and  others  from 
having  the  beneficial  use  of  the  water  they  have  been  accustomed 
to  have,  is  guilty  of  a  nuisance,  and  may  be  made  responsible  in 
damages  {n),  unless  he  has  gained  a  prescriptive  right  to  carry  on 
an  offensive  trade  on  the  river-bank,  and  corrupt  the  water  (o). 
Provisions  for  the  protection  of  water  are  contained  in  the  Public 
Health  Act,  1875  (p). 

If  one  man  grants  to  another  the  easement  of  making  a 
covered  sewer  or  watercourse,  of  certain  specified  dimensions, 
through  the  land  of  the  grantor,  for  the  purpose  "of  carrying  off 
refuse  water  from  the  land  of  the  grantee,  the  grantor  has  no 
right  to  use  the  sewer,  and  pour  water  into  it,  without  the  licence 
of  the  grantee  (q). 

Injuries  to  rights  of  water — Disturhanee  of  permissive  use 
and  enjoyment. — A  landowner  or  occupier  of  a  house,  who  receives 
permission  from  an  adjoining  landowner  to  draw  water  from  the 
premises  of  the  latter  through  a  pipe  or  watercourse,  is  entitled 
to  an  action  for  damages,  if  the  water  is  fouled  by  a  wrong-doer, 
and  damage  is  sustained  by  him  from  the  fouling  of  the  water. 
Though  there  may  be  no  right  on  the  part  of  a  plaintiff  to  have 
water  flow  to  his  premises,  yet,  if  the  water  does  come,  and  the 
defendant  fouls  it  without  having  any  right  so  to  do,  and  so  causes 
foul  water  to  flow  into  the  plaintiff's  premises,  and  the  plaintiff 
sustains  damage  therefrom,  and  the  defendant  cannot  justify,  the 
plaintiff  will  be  entitled  to  recover  all  the  damage  he  has 
sustained  from  the  wrongful  act.  The  plaintiff  in  such  a  case 
relies  upon  no  title  to  the  water  as  a  riparian  proprietor,  but 
merely  alleges  that  he  was  lawfully  in  the  enjoyment  and  use  of 
water  flowing  through  his  premises  in  a  pure  and  unpolluted 
state,  and  that  the  defendant  wrongfully  fouled  it  (r). 

Bemedy — Abatement  of  nuisances  arising  from  exercise  in  excess 
of  limited  rights. — Where  a  person  who  is  entitled  to  a  limited 
right  exercises  it  in  excess,  so  as  to  produce  a  nuisance,  and  the 
nuisance  cannot  be  abated  without  obstructing  the  enjoyment  of 
the  right  altogether,  the  exercise  of  the  right  may  be  entirely 
stopped,  until  means  have  been  taken  to  reduce  it  within  its 
proper  limits.  "  Thus,  if  a  man,"  observes  Alderson,  B. ,  "  has  a 
right  to  send  clean  water  through  my  drain,  and  chooses  to  send 

(n)  Murgatroyd  v.  Bohinson,  7  El.  &  (p)  38  &  39  Vict.  c.  55,  bs.  68-70,  and 

Bl.  391 ;  26  L.  J.  Q.  B.  233 ;  Hodgldn-  332. 

son  v.  £nnor,  4  B.  &  S.  229 ;  32  L.  J.  (g)  Lee  v.  Steveneon,  E.  B.  &  E.  512 ; 

Q.  B.  231 ;  atockport  WaterworU  Oo.  v.  27  L.  J.  Q.  B.  263. 

Potter,  7  H.  &  N.  160 ;  31  L.  J.  Ex.  9.  (»•)  Laing  v,  Whaley,  3  H.  &  N.  675  ; 

(o)  Bealey  v.  Shaw,  6  East,  208  at  p.  27  L.  J.  Ex.»  422  ;  affirming   Whaley  v. 

214.     Ante,  p.  454.  Laing,  2  H.  <^  N.  476 ;  26  L,  J,  Ex.  327. 
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dirty  water,  every  particle  of  the  water  may  be  stopped,  because 
it  is  dirty  "  (s). 

If  a  riparian  proprietor  having  a  prescriptive  right  to 
obstruct  the  flow  of  a  stream  with  a  dam  or  weir  of  a  certain 
height,  for  the  purpose  of  watering  his  meadows,  exceeds  his 
right  by  enlarging  his  dam  or  weir,  to  the  prejudice  of  another 
riparian  proprietor,  the  latter  may,  after  notice,  remove  the 
enlarged  portion  of  the  structure,  but  cannot  lawfully  remove  the 
whole  dam  (t). 

In  abating  a  nuisance  caused  by  the  unauthorized  flow  of 
water  upon  the  abator's  land,  the  latter  must  do  as  little  damage 
as  possible  to  innocent  third  parties,  even  though  that  involves 
doing  more  damage  to  the  wrong-doer;  subject  to  the  rights  of 
innocent  third  parties,  the  abator,  if  there  are  alternative  methods 
of  effecting  the  object,  should  choose  that  which  causes  as  little 
damage  as  possible  to  the  wrong-doer  (u). 

Bight  of  support  from  adjoining  lands. — Every  proprietor  of 
land  is  entitled  of  common  right  to  such  an  amount  of  lateral 
support  from  the  adjoining  land  of  his  neighbour  as  is  necessary 
to  sustain  his  own  land  in  its  natural  state,  not  weighted  by  walls 
or  buildings.  This  is  a  rule  of  law  founded  on  natural  justice, 
and  is  a  restraint  on  the  exercise  of  dominion  over  property 
essential  to  the  beneficial  occupation  and  enjoyment  of  the 
soil  (x). 

In  an  old  case  in  EoUe's  "  Abridgement,"  it  is  said  that,  "  if 
A  be  seised  in  fee  of  copyhold  land  next  adjoining  the  land  of  B, 
and  A  erect  a  new  house  upon  his  copyhold  land,  and  any  part 
of  his  house  is  erected  on  the  confines  of  his  land  next  adjoining 
the  land  of  B,  if  B  afterwards  dig  his  land  so  near  to  the  founda- 
tion of  the  house  of  A,  but  not  in  the  land  of  A,  that  by  it  the 
foundation  of  the  messuage,  and  the  messuage  itself,  fall  into  the 
pit,  still  no  action  lies  by  A  against  B,  inasmuch  as  it  was  the  fault 
of  A  himself  that  he  built  his  house  so  near  the  land  of  B ;  for  he 
cannot  by  his  own  act  prevent  B  from  making  the  best  use  of  his 
land  that  he  can.  But  it  seems,  that  a  man  who  has  land  closely 
adjoining  my  land,  cannot  dig  his  land  so  near  mine  that  mine 
would  fall  into  his  pit ;  and  an  action  brought  for  such  an  act 
would  lie  "  (y). 

(s)  Cawkwell  v.  Russell,  26  L.  J.  Ex.  L.  J.  Ex.  370.    As  to  the  power  of  a 

34;  Charles  v.  FincJiley  Local  Board,  23  landowner  to  release  this  natural  right  of 

Oh.  D  767  at  p.  775;  52  L.  J.  Ch.  554.  support,  see  Murchie  v.  Black,  19  0.  B. 

(0   Greenslade  v.   Salliday,  6  Bing.  N.  S.  190;  34  L.  J.  C.  P.  387. 

379 ;  8  L.  J.  0.  P.  124.  (y)  Wilde  v.  Minsterley,  2  Eol.  Abr. 

(«)  Edberts  v.  Rose,  L.  E.  1  Ex.  82 ;  564 ;  Tit.  Trespass  (1)  pi.  1 ;   Wyatt  v. 

33  L.  J.  Ex.  1 ;  35  L.  J.  Ex.  62.  Harrison,  3  B.  &  Ad.  871 ;  1  L,  J.  K.  B. 

(x)  Humphries   v.  Brogden,  12  Q.  B.  237  ;  Partridge  v.  Scatt,  3  M.  &  W.  220  ; 

739;  20  L.   J.    Q.   B.   10;    Solomon  v.  7  L.  J.  Ex.  101, 
Y'rntners'  Company,  4  JJ,  &  X.  585;  28 
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The  support  to  which  a  landowner  is  entitled  from  the  adja- 
cent land  is  confined  to  such  an  extent  of  adjacent  land  as  in 
its  natural,  undisturbed  state  is  sufficient  to  afford  the  reijuisite 
support.  Where  between  the  land  of  the  plaintiffs  and  that  of 
the  defendants  there  was  such  an  extent  of  intermediate  land  as 
would,  if  undisturbed,  have  sufficed  to  afford  the  requisite  support 
to  the  plaintiffs'  land,  but  the  coal  under  such  intermediate  land 
had  been  worked  out  before  by  some  third  party,  in  consequence 
whereof,  when  the  defendants  worked  the  coal  under  their  own 
land,  subsidence  was  caused  in  the  surface  of  the  plaintiffs'  land, 
it  was  held  that  the  plaintiffs  had  no  right  of  action  against  the 
defendants  (z). 

If  a  man  digs  a  well  on  his  own  land  so  close  to  the  soil  of  his 
neighbour  as  to  require  the  support  of  a  rib  of  clay  or  stone  in 
his  neighbour's  land  to  retain  the  water  in  the  well,  no  action  will 
lie  against  the  owner  of  the  rib  of  clay  or  stone  for  digging  it 
away,  and  thereby  letting  out  the  water,  unless  a  right  to  the 
support  has  been  gained  by  uninterrupted  enjoyment  for  a  suffi- 
cient period  (a). 

■  Support  from  sub-soil, — Similarly  the  owner  of  the  surface  is 
frima  facie  entitled  to  the  support  of  the  subjacent  strata  so  that 
the  owner  of  the  sub-soil  and  minerals  cannot  lawfully  remove 
them  without  leaving  support  sufficient  to  maintain  the  surface 
in  its  natural  state  (h).  Thus  if  I  grant  a  meadow  to  another 
retaining  the  minerals  under  it,  I  am  bound  so  to  work  my  mines 
as  not  to  cause  the  meadow  to  sink  (c).  But  the  owner  of  land 
has,  prima  facie,  no  right  to  have  it  supported  by  subterranean 
water  {S).  This,  however,  does  not  apply  when  the  surface  is 
supported  by  a  subterranean  bed  of  wet  sand  or  "  running  silt  "  (e). 
If  land  not  granted  expressly  for  building  purposes  is  weighted 
with  buildings,  the  owner  of  the  surface  has  no  right  to  the  addi- 
tional support  necessary  for  the  maintenance  of  the  buildings  until 
he  has  acquired  the  right  by  grant  or  prescription :  so  that,  if  the 
owner  of  the  sub-soil  in  working  mines  leaves  sufficient  support  for 
the  surface,  but  the  land  sinks  in  consequence  of  the  weight  of  the 
buildings  that  have  been  placed  upon  it,  the  owner  of  the  sub-soil 

(2)  Birmingham  (Mayor)  v.  Allen,  6  (Dulce),  L.  E.  4  Eq.  613;  36  L.  J.  Ch. 

Ch.  D.  284 ;  46  L.  J.  Ch.  673.  179  and  768  ;  L.  B.  4  H.  L.  377 ;  39  L. 

(a)  Acton  v.  Blundell,  12  M.  &  W.  324  J.  Ch.  441. 

at  pp.  352,  353 ;  13  L.  J.  Ex.  289  ;  per  in)  Earris  v.  By  ding,  5  M.  &  W.  60  ; 

Tindal,  O.J.  8  L.  J.  Ex.  181 ;  Smart  v.  Morton,  5  E. 

(6)  Humphries  v.  Brogden,  12   Q.  B.  &  B.  30 ;  24  L.  J.  Q.  B.  260 ;  Haines  v. 

739 ;  20  L.  J.  Q.  B.  10 ;  Smart  v.  Morton,  BobeHs^  7  E.  &  B.  625 ;  27  L.  J.  Q.  B. 

5  E.  &  B.  30  at  p.  46 ;  24  L.  J.  Q.  B.  260  ;  49. 

Baines  v.  Roberts,  7  E.  &  B.  625  ;  27  L.  (d)  PoppleweU  v.  Sodldnson,  L.  E.   1 

J.  Ex.  49 ;  Dixon  v.  White,  8  App.  Oas.  Ex.  248  ;  38  L.  J.  Ex.  126. 

833.     As  to  copyhold  allotted  under  au  (e)  Jordeson  v.  Sutton,  &c.,  Oas   Co., 

Inolosure  Aot,  see  Wajpsfield  v.  Bjuoaleuoh  [1899]  2  Ch.  217 ;  68  L.  J.  C|i.  457. 
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is  not  responsible  for  the  damage  done  (/).  But  if  the  weight  of 
the  building  has  in  no  way  caused  the  sinking  of  the  land,  and 
the  land  would  have  fallen  in  whether  buildings  had  been  erected 
on  it  or  not,  the  building  on  the  land  becomes  quite  immaterial, 
and  the  defendant  is  responsible  in  damages  to  the  extent  of  the 
injury  done  to  both  houses  and  land  (g). 

The  surface  owner  who  has  frima  facie  this  right  of  support 
for  his  land  in  its  natural  condition  may  divest  himself  of  the 
right  by  grant  Qi). 

Upon  the  demise  of  mineral  or  other  subjacent  strata  to  a 
lessee  to  be  worked,  the  lessor  retains  his  right  of  support,  unless 
it  appears  from  express  ^vords  in  the  lease,  or  by  necessary  impli- 
cation therefrom,  that  he  has  waived  or  qualified  his  right  (i).  If 
the  owner  of  land  with  subjacent  mines  grants  away  the  mines, 
together  with  the  power  of  raising  the  minerals,  without  regard 
to  any  injury  done  thereby  to  the  surface,  such  a  grant  will,  it 
seems,  be  good,  and  will  bind  the  inheritance ;  and  his  estate  in 
the  surface  will  pass  to  his  assigns,  abridged  to  that  extent  of  the 
right  of  support  from  the  minerals.  Hence  it  seems  to  follow,  that  it 
is  competent  for  the  owner  of  the  surface  of  land  effectually  to  cur- 
tail by  grant,  in  favour  of  the  owner  of  subjacent  mines,  the  right 
to  support  therefrom.  The  rights  inter  se  of  the  surface  owner 
and  mine  owner  depend  upon  the  construction  of  the  instruments 
under  which  they  respectively  claim,  and  this  rule  applies  whether 
the  instrument  be  a  grant,  lease,  or  Inclosure  Act  (Jc).  Where  land 
had  been  allotted  under  a  local  Inclosure  Act,  the  effect  of  which 
was  to  vest  the  surface  in  the  allottee,  and  the  minerals  in  the 
lord  of  the  manor,  it  was  held,  under  the  words  of  the  Act,  that 
the  latter  could  not  be  restrained  from  working  the  mines,  although 
by  so  doing  he  let  down  the  surface,  even  to  the  extent  of  destroy- 
ing it,  and  that  there  was  no  difference  for  this  purpose  between 
lands  allotted  under  the  G-eneral  Inclosure  Act  (41  Geo.  3,  c.  109, 
s.  32),  and  lands  sold  to  pay  the  expenses  of  the  enclosure  (I) ; 
but  on  the  other  hand,  the  Act  may  vest  the  minerals  in  the  lord 

(/)  Bonomi  v.  Baclcliouse,  E.  B.  &  E.  Cas.  286 ;  53  L.  J.  Q.  B.  257. 
622;  28  L.  J.  Q.  B.  378;  affirmed  9  H.  (k)  Bishop  Aucldand Industrial  Society 

L.  0.  503 ;  34  L.  J.  Q.  B.  181 ;  Dalton  v.  v.  Buiterlcnowle  Colliery  Go.  (1906),  A.  C. 

Angus,  6  App.  Cas.  740  ;  50  L.  J.  Q.  B.  305  ;  75  L.  J.  Oh.  541 ;  Bell  v.  Dudley 

689.  [Earl),  [1895]  1  Oh.  182 ;  64  L.  J.  Ch. 

Ig)  Brown  v.  Mobins,  4  H.  &  N.  186;  291. 
28  L.  J.  Ex.  250.  (0  Mowbotham  v.  Wilson,  8  H.  L.  0. 

(70  Bowboiham  v.  Wilson,  8  H.  L.  0.  348 ;    30    L.  J.  Q.   B.   49 ;    Aspden  v. 

348 ;  30  L.  J.  Q,  B.  49 ;  Davis  v.  Treharne,  Seddon,  L.  E.  10  Oh.  394 ;  44  L.  J.  Oh. 

6  App.  Oas  460 ;  50  L.  J.  Q.  B.  665  ;  359.    As  to  what  words  will  amount  to 

Love  V.  Bell,  9  App.  Oas.  286  ;  53  L.  J.  a  grant  of  a  right  to  destroy  the  surface, 

Q.  B.  257.  see  Hext  v.  Gill,  L.  E.  7  Cli.  699 ;  41  L. 

(i)  Dixon  v.  White,  8  App.  Cas.  833  ;  J.  Cli.  761 ;  Taylor  v.  Shafto,  8  B.  &  S. 

Davis  V.    Treharne,   6   App.   Oas.  460;  228. 
50  L.  J.  Q.  B.  665 ;  Love  v.  Bell,  9  App 
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of  the  manor  subject  to  the  right  of  the  surface  owner  to  have  the 
surface  undisturbed  (m). 

Bight  of  support  for  huildmgs. — If  the  land  has  been  weighted 
by  superstructures,  the  landowner  who  has  thus  weighted  his  land 
is  not  entitled,  ex  Jure  naturee,  to  the  additional  support  from  his 
neighbour's  soil  necessary  for  the  maintenance  of  the  buildings : 
for  one  landowner  cannot,  by  altering  the  natural  condition  of  his 
land  by  erecting  buildings  thereon,  deprive  his  neighbour  of  the 
privilege  of  using  his  land  as  he  might  have  done  before  (w).  But 
a  right  of  support  for  buildings  may  be  granted. 

BigM  of  support — Implied  grant.— li  the  landowner  sells  a 
portion  of  his  land  avowedly  and  expressly  for  building,  or  for 
the  construction  of  a  road  or  railway,  he  impliedly  grants  to  the 
purchaser,  in  the  absence  of  statutory  provisions  to  the  contrary, 
an  easement  of  lateral  support  from  his  adjoining  land ;  and  neither 
the  vendor,  nor  those  who  claim  under  him,  can  afterwards  exca- 
vate so  as  to  endanger  the  support  and  derogate  from  the  grant  (o), 
unless  it  appears  from  express  words  in  the  deed  or  by  necessary 
intendment  therefrom  that  it  was  not  the  intention  of  the  parties 
that  there  should  be  any  right  to  support  (p). 

How  far  this  support  must  extend  is  a  question  which  will 
depend  on  circumstances.  If  the  surface  of  the  land  granted  is 
merely  a  common  meadow  or  a  ploughed  field,  the  necessity  for 
support  will  be  much  less  than  if  it  were  covered  with  buildings. 
All  that  a  grantor  of  the  surface  can  be  reasonably  considered  to 
grant  or  warrant,  by  implication  of  law,  is  such  a  measure  of 
support  as  is  necessary  for  the  land  in  its  condition  at  the  time 
of  the  grant,  or  to  enable  the  grantee  to  use  it  for  purposes  for 
which  it  was  known  to  be  required. 

Implied  grant  —  Support  of  buildings  —  Adjoining  land  or 
houses. — A  right  of  support  for  buildings  from  the  adjoining  land 
may  be  implied  where  land  has  been  granted  for  the  purpose  of 
building.  Thus,  where  a  corporation  sold  a  piece  of  land  for 
building  purposes,  and  the  plaintiff,  to  the  knowledge  of  the 
corporation,  dug  his  foundation  a  depth  of  eight  feet  and  built  his 
house  up  to  the  ground  floor,  and  eleven  months  afterwards  the 

(m)  BiehopAucldand Industrial  Society  &  N.  W.  Sy.  v.  Evans,  [1893]  1  Cli.  16; 

V.  Butterltnowle  Colliery  Co.  (1904),  2  Ch.  62  L.  J.  Ch.  1 ;  Great   Western  Sy.  v. 

419 ;  73  L.  J.  Ch  635  ;  (1906),  A.  C.  305 ;  Oe/ji  Crihhwr  Bride   Co.,  [1894]  2   Ch. 

75  L.  J.  Ch.  541.  157;  63  L.  J.  Ch.  500.     Cf.  Eohinson  v. 

(n)  Wyatt  V.   Harrison,  3  B.  &  Ad.  Kilvert,  il  Ch.  D.  S8;  S8  L.  J.  Oh.  392; 

871;   1  L.   J.  K.  B.  237;  Partridge  Y.  Aldin  v.  Latimer,  [1894]  2  Ch.  437;  63 

/?co«,  3  M.  &  W.  220  ;  7  L.  J.  Ex.  101.  L.   J.   Ch.   601.     Contra,  Metropolitan 

(o)  Caledonian  By.  v.  Sprot,  2  Macq.  Board  of  Works  v.  MttropoUtan  Eailway, 

449  ;  North  Eastern  By.  v.  Crosland,  2  L.  E.  4  C.  P.  192 ;  38  L.  J.  0.  P.  172. 
Jo.  &  H.  565;  32  L.  J.  Ch.  353;  Elliott  (p)  Aspden  t.  Seddori,  L.  E.  10  Ch. 

V.  North  Eastern  By.,  10  H.  L,  C.   333;  394;  44  L.  J.  Ch.  359  ;  Pixon  Y.  White, 

32  L.  J.  Ch.  402 ;  Siddons  v.  Short,  2  0.  8  App.  Cas.  833, 
P.  D,  672 ;  46  Jj,  J.  0.  P.  795 ;  jPondon. 
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defendants  purchased  from  the  corporation  the  adjoining  lot,  and 
carried  their  foundations  lower  than  those  of  the  plaintiff,  it  was 
held  that  he  was  entitled  to  restrain  the  defendants  from  excavating 
so  as  to  let  down  his  house  (q).  Where  a  number  of  houses  have 
been  built  together  by  one  owner,  so  as  to  require  and  receive 
mutual  support,  there  is,  either  by  a  presumed  grant,  or  by  a 
presumed  reservation,  a  right  to  mutual  support  for  their  common 
protection  or  security,  if  the  houses  are  afterwards  sold  and  con- 
veyed to  different  individuals ;  and,  if  several  adjoining  land- 
owners, by  common  consent,  build  their  houses  together,  so  that 
the  house  of  one  of  them  rests  upon  and  requires  the  support  of 
the  adjoining  house,  there  will  be  an  implied  grant  of  a  right  to 
mutual  support;  and  this  right  will  continue,  notwithstanding 
alterations  in  the  ownership  of  the  houses  by  sale,  mortgage, 
devise,  &c.  (r). 

Railways  and  canals — Bight  to  support  from  minerals. — By 
the  Railways  Glauses  Consolidation  Act  (8  &  9  Vict.  c.  20),  it  is 
enacted  (s.  77)  in  the  case  of  the  purchase  of  land  by  any  company, 
constituted  under  that  Act,  that  the  company  shall  not  be  entitled 
to  any  mines  of  coal,  ironstone,  slate,  or  other  minerals,  under 
any  land  purchased  by  them,  except  such  part  thereof  as  shall  be 
necessary  to  be  dug  or  carried  away,  or  used  in  the  construction  of 
the  work,  unless  the  same  shall  have  been  expressly  purchased, 
and  that  all  such  mines,  excepting  as  aforesaid,  shall  be  deemed 
to  be  excepted  out  of  the  conveyance  of  such  lands,  unless  they 
shall  have  been  expressly  named  therein  and  conveyed  thereby ; 
and  by  sect.  78  it  is  enacted  that,  if  the  owner,  lessee,  or  occupier 
of  any  mines  or  minerals  lying  under  the  railway,  or  any  of 
the  works  connected  therewith,  or  within  the  prescribed  distance, 
or,  where  no  distance  shall  be  prescribed,  forty  yards  therefrom, 
be  desirous  of  working  the  same,  such  owner,  &c.,  shall  give  notice 
in  writing  to  the  company  of  his  intention  ;  and,  if  it  appears  to 
the  company  that  the  working  of  the  mines  is  likely  to  damage 
the  works  of  the  railway,  the  company  may,  by  giving  com- 
pensation in  the  mode  provided  by  the  statute,  prevent  the 
workino"  of  the  mines.  But,  if,  within  thirty  days  after  the  receipt 
of  the  notice,  the  company  do  not  state  their  willingness  to  treat 
for  the  payment  of  compensation,  the  owner  of  the  mines  may 

(q)  Biqbu  V.  Bennett,  21  Ch.  I).  559.  removing  support  to    a    building,   see 

0)  nich'M-Ai  V.  Hose, 9  Exoli.  218, 22 1 ;  Walten  v.  Pfdl,  M.  &  M.  862 ;  Dodd  v. 

23  L.  J.  Ex.  3 ;  and  see  per  Oookburn,  Solmi,  1  Ad.  &  E.  493 ;  Masseij  v.  Goy- 

C.J    in  Anqas  v.  DMon,  3  Q.  B.  D.  85  der,  4  0.  &  P.  161 ;  Clmdwlah  v.  Trower, 

at  p.  110;    47  L.  J.  Q.  B.  163 ;   S.  0.  on  6  Bing.   N.   0.   1;  8   L,   J.   Es.   286; 

anpeal,  4  Q.  B.  D.  162 ;  4S  L.  J.  Q.  B.  Peyton  v.  London  (M.tyor),  9   B.  &  0. 

225  ;   6  App.  Oas.  740  ;   50  h.   J.  Q.  B.  725  ;    7  L.  J.  (O.  S.)  K.  B.  322  ;  Kemp- 

689.     Goddard  on  Eassments  (oth  ed.),  ston,  v.  Butler,  12  Ir.  0.  L.  R.  516  ;  post, 


p.  306.    With  regard  to  negligence  in       p.  770. 
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work  them  in  a  manner  proper  and  necessary  for  the  beneficial 
working  thereof,  and  according  to  the  usual  manner  of  working 
mines  in  the  district,  making  good  damage  done  to  the  railway 
or  works  by  improper  working.  Similar  provisions  have  been 
inserted  in  various  Acts  of  Parliament  incorporating  canal  com- 
panies, and  enabling  them  to  purchase  lands  for  the  formation  of 
a  canal ;  and  the  effect  of  them  is  to  deprive  the  company  of  the 
right  to  support  for  the  railway  or  canal,  from  coal,  ironstone, 
slate,  or  minerals  lying  beneath  the  surface  of  the  adjoining  land, 
within  the  purchasing  distance,  or  beneath  land  over  which  the 
railway  or  canal  is  carried,  unless  they  have  purchased  the  slate 
or  minerals,  or  compensation  has  been  given  in  the  manner  pre- 
scribed by  the  statute  (s). 

Under  statutory  provisions  of  this  sort,  the  company  do  not,  in 
the  first  instance,  pay  to  the  landowner  more  than  the  value  of  the 
surface  in  the  shape  of  purchase-money,  or  for  the  injury  to  the 
surface,  if  compensation  only  is  made  for  damage,  the  minerals 
remaining  the  property  of  the  owner  of  the  soil ;  but,  when  he  is 
desirous  of  getting  them,  the  company  have  the  option  of  pur- 
chasing them  at  a  fair  price,  to  be  settled,  in  case  of  dispute,  in 
the  usual  way.  These  provisions,  it  has  been  observed,  are  for  the 
benefit  of  the  company,  who  are  relieved  from  the  great  expense 
of  buying  the  minerals  along  the  whole  line  of  an  intended  rail- 
way or  canal  in  the  first  instance,  before  it  is  constructed,  and  are 
enabled  to  postpone  the  purchase  of  them  until  the  time  when, 
from  the  state  of  the  market  in  the  neighbourhood,  the  owners 
really  want  to  get  them.  When  this  happens,  the  company  have 
an  option,  either  to  buy,  in  which  case  the  landowner  cannot  get 
the  minerals,  but  is  fully  compensated  for  the  loss  of  that  right,  or 
not  to  buy,  in  which  case  be  receives  no  compensation  at  all,  but 
his  right  to  get  them  remains  as  complete  as  if  no  railway  or 
canal  had  been  made  (t),  and  he  may  take  every  part  of  his  coal  in 
the  same  manner  as  he  might  have  done  before  the  Act  passed,  his 
former  rights  in  that  respect  not  having  been  taken  away  by  the 
Act,  which  has  only  appropriated  the  surface  of  the  land,  and  so 
much  of  the  soil  as  was  necessary  for  the  making  of  the  railway  or 
canal,  leaving  the  coal,  &c.,  to  the  owner,  to  be  enjoyed  in  the 
same  manner  as  before  (u).    But  the  rights  of  the  parties  in  such 

(s)  O.  W.Baihmy  v.  Bennett,  L.  E.  2  361.     But  see  Knowles  v.  Lancathire  & 

H.  L.  27 ;   36  L.  J.  Q.  B.  133 ;  Midland  Torhshire  Railway,  14  App.  Gas.  248  ;  59 

Bailway  v.  Checkhy,  L.  E.  4  Eq.  19 ;  36  L.  J.  Q.  B.  39 ;  Stourbridge  Canal  Co.  v. 

L.  J.  Ch.  380;  Midland  Ely.  v.  Miles,  Dudley  (Marl),  3  E.  &  E.  409;  30  L.  J, 

30  Oh.   D.   684  ;    55    L.   J.   Ch.   251 ;  Q.  B.  108 ;  London  &  N.  W.  Raihvay  v. 

followed  by  Stirling,  J.,  33  Ch.  D.  632;  Aclcroyd,  31  L.  J.  Ch.  588. 

65  L.  J.  Ch.  745.  (u)  Wyrley  Canal  Co.  v.  Bradley,  7 

(t)  Dudley  Canal  Navigation  Co.  v.  East,  368. 
Grazebrool;  1  B.  &  Ad.  72 ;  8  L.  J.  K.  B. 
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cases  as  these  depend  upon  the  terms  of  the  particular  statute 
under  which  the  railway  or  canal  is  constructed  (x). 

Bight  of  support — Prescription  Act. — A  right  to  lateral  sup- 
port for  a  building  from  adjoining  land  may  be  acquired  by 
twenty  years'  uninterrupted  enjoyment ;  and  it  is  so  acquired,  if 
the  enjoyment  is  peaceable  and  without  deception  or  conceal- 
ment, and  so  open  that  it  must  be  known  that  some  support  is 
being  enjoyed  by  the  building  (y). 

BigM  of  support — Prescription  Act — Adjoining  houses. — 
Where  a  house  fell  in  for  want  of  support  derived  from  another 
house  not  immediately  adjoining,  it  was  held  that  the  owner  of 
the  former  house  could  not  recover  from  the  owner  of  the  latter, 
even  though  the  support  had  been  enjoyed  for  over  thirty 
years  {z). 

But  there  seems  to  be  no  good  reason  why  even  in  such  a 
case  a  right  of  support  could  not  be  acquired  under  the  Prescrip- 
tion Act  (a).  Where  a  pipe  belonging  to  a  water  company  had 
for  over  twenty  years  run  through  the  land  of  adjoining  owners, 
it  was  held  that  the  company  had  acquired  a  right  of  support  for 
their  pipe  by  prescription  at  common  law  (l). 

The  right  to  support  of  land  and  the  right  to  support  of 
buildings  stand  upon  different  footings  as  to  the  mode  of  acquir- 
ing them,  the  former  being  prima  facie  a  right  of  property 
analogous  to  the  flow  of  a  natural  river,  or  of  air,  though  there 
may  be  cases  in  which  it  would  be  sustained  as  matter  of  grant  (c)  ; 
whilst  the  latter  must  be  founded  upon  prescription  or  grant, 
express  or  implied  ;  but  the  character  of  the  right,  when  acquired, 
is  in  each  case  the  same  {d). 

This  right  to  lateral  support  is  not  an  absolute  right;  and 
the  infringement  of  it  is  not  a  cause  of  action  without  appreciable 
damage.  Therefore,  where  A  dug  a  well  near  B'%  land,  which 
sank  in  consequence,  and  a  building  erected  on  it  within  twenty 
years  fell,  and  it  was  proved  that,  if  the  building  had  not  been  on 
.B's  land,  the  land  would  ■  still  have  sunk,  but  the  damage  to  B 


(x)  N.  E.  Sly.v.  Elliott,  1  Jo.  &  H.  (z)  Solomon  y.  Vintners' Co.,  iJl.&'N. 

145  ;  29  C.  J.  Ch.  808;  Beg.  v.  Aire  &  585;  28  L.  J.  Ex.  370. 

Colder  Navigation  Co.,  30  L.  J.  Q.  B.  (a)  Lemaitre  v.  Davis,  19  Ch.  D.  281  ; 

337 ;  Sagnall  v.  L.  &  N.  W.  Ely.,  7  H.  &  SI  L.  J.  Oh.  173 ;  Tone  v.  Preston,  24 

N.  423;  1  H.   &   0.  544;  31  L.  J.  Ex.  Oh.  D.  739;  53  L.  J.  Oh.  50. 

121,  480 ;  Dunn  v.  Sirmingham  Canal  (Jb)    Clippens   Oil   Co.    y.    Edinburgh 

Co.,  L.  E.  8  Q.  B.  42 ;  42  L.  J.  Q.  B.  34 ;  Wafer   Trustees,  [1904]  A.   0.   64  ;    73 

L.  &  N.  W.  Sly.  Y.  Euans  (1893),  1  Ch.  L.  J.  P.  0.  32. 

16 ;  62  L.  J.   Ch.  1 ;  Chamber  Colliery  (c)  See  Caledonian  Bail  Co.  v.  Sprot, 

Co.  V.  Boehdale  Canal  Cj.  (1895),  A.  0.  2  Macq.  449. 

564 ;  64  L.  J.  Q.  B.  645.  (d)  Willes,  J.,  Bonomi  v.  Baclchome, 

iy)  Dalton  v.  Angus,  6  App.  Cas.  740 ;  E.  B.  &  E.  622  at  p.  655 ;  28  L.  J.  Q.  B. 

50  L.  J.  Q.  B.  689  ;   Union  Lighterage  378.     The  right  to  support  of  buildings 

Co,  y.  London  Graving  Doch  Co.  (1902),  by  buildings  arises  from  an  implied  graut 

2  Ch.  557 ;  71  L.  J.  Oh.  791.  or  reservation.    See  ante,  p.  4G4. 

2  H  2 
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would  have  beea  inappreciable,  it  was  held  that  B  had  no  right 
of  action  against  A  (e). 

If  the  owner  of  the  subsoil  excavates  it  without  leaving  proper 
support  for  the  surface,  the  owner  of  the  surface  has  no  right  of 
action  until  some  actual  damage  has  been  sustained  by  him.  The 
action  is  founded  not  upon  an  injury  to  a  right,  but  upon  con- 
sequential damage.  If  it  were  otherwise,  "the  owner  of  the 
adjacent  land  could  not  abstract  the  minerals,  nor  avail  himself 
of  the  full  benefit  of  his  property,  without  being  liable  to  an 
action,  though,  before  any  damage  had  actually  occurred,  he 
had,  by  substituting  other  means  of  support,  removed  all  danger 
of  injury  to  the  plaintiff's  property.  This  would  be  wholly  in- 
consistent with  the  right  of  the  defendant  to  use  his  property  as 
he  pleases,  provided  he  does  not  injure  that  of  his  neighbour  "  (/). 

Accordingly,  where  a  mine-owner  excavates  without  causing 
any  immediate  injury  to  the  surface,  but  the  surface  subsequently 
subsides  owing  to  the  excavation,  the  time  of  limitation  begins 
to  run  from  the  time  when  the  damage  manifests  itself,  and  not 
from  the  time  of  making  the  excavation  (ff).  A  fresh  cause  of 
action  accrues  upon  every  fresh  subsidence  (h). 

Injuries  to  right  of  support. — If  a  house  is  de  facto  supported 
by  the  soil  of  a  neighbour,  this  is  a  suflScient  title  to  the  support 
against  any  one  but  that  neighbour,  or  one  claiming  under  him  (i). 
A  man  who  should  prop  his  house  up  by  a  shore  resting  on  his 
neighbour's  ground,  would  have  a  right  of  action  against  a 
stranger  who,  by  removing  it,  should  cause  the  house  to  fall, 
though  he  might  have  no  action  against  his  neighbour,  if  the 
latter  took  it  away,  and  caused  the  same  damage  (k). 

Support  where  separate  floors  of  building  granted  to  several 
different  proprietors. — If  the  owner  of  a  house  conveys  the  upper 
story  to  a  purchaser,  there  is  an  implied  grant  of  support  from 
the  lower  storeys,  so  that  the  owner  of  the  latter  cannot  interfere 
with  the  walls  and  beams  upon  which  the  upper  storey  rests,  and 
prevent  them  from  affording  proper  support  (I) ;  and,  if  a  man 
builds  a  house,  and  forms  each  storey  or  flat  into  a  separate  dwell- 
ing, and  sells  or  lets  the  different  storeys  of  the  house  to  different 
individuals,  there  is  an  implied  grant  to  every  purchaser  or  hirer 

(e)  Smith  v.  Thacherah,  L.  E.  1  C.  P.  Co.  v.  Mitahell,  11  App,  Cas.  127 ;  55 

561;  35  L.  J.  0.  P.  276.   Sed  qusoce.see  L.  J.  Q.  B.  529. 

Brown  v.  Bobine,  4  H.  &  N.  186 ;  28  L.  J.  (/»)  Crumble  v.  Wallsend  Local  Board, 

Ex.  250,  and  ante,  p.  463.  [1891]  1  Q.  B.  503  ;  60  L.  J.  Q.  B.  392. 

if )  Bonomi  y.  BacMiouee, 'E.B.  Si's.  (i)   And  as  to    right  of  support  of 

622  at  p.  637;  28  L.  J.  Q.  B.  378,  per  buildinga  by  buildings,  see  ante,  pp.  461, 

Wightman,  J.  467. 

(_g)  Backlwuse  v.  Bonomi,  9  H.  L.  C.  (/c)  Jeffries  v.  Williams,  5  Exoh.  792  ; 

503 ;  34  L.  J.  Q.  B.  181 ;  Bowhotham  v.  20  L.  J.  Kx.  14. 

Wilson,  8  H.  L.  0.  348  at  pp.  359,  869 ;  (I)  Caledonian  By.  v.  Sprat,  2  Maoq. 

30  L.  J.  Q.  B.  49 ;  Darley  Main  CoUiery  449. 


SECT.  III.]  INCOEPOEEAL   RIGHTS   IN  LAND.  469 

of  the  rooms  of  all  such  adjacent  and  subjacent  support  as  may  be 
necessary  for  the  maintenance  of  each  respective  dwelling.  When 
the  different  floors  and  flats  of  the  same  house  are  held  as  separate 
freeholds  by  different  individuals,  the  owner  of  the  lower  rooms 
and  foundations  is,  in  general,  bound  to  maintain  the  main  walls 
and  necessary  supports  of  the  rooms  above  (m). 

"  Where  I  have  a  chamber  below,  and  another  has  a  chamber 
above  mine,  as  they  have  here  in  London,  in  this  case  I  may 
compel  him  who  has  the  chamber  above  to  cover  his  chamber  for 
the  salvation  of  the  timber  of  my  chamber  below ;  and  in  the 
same  manner  he  may  compel  me  to  sustain  my  chamber  below, 
by  the  reparation  of  the  principal  timber,  for  the  salvation  of  his 
chamber  above  "  (n).  There  is  a  writ  in  Natura  Brevium  to  a 
mayor,  to  command  him  that  has  the  lower  rooms  to  repair  the 
foundation,  and  him  that  has  a  garret  to  repair  the  roof ;  and  that 
is  grounded  upon  a  custom  (o). 

If  the  owner  of  a  house  grants  the  upper  rooms  to  be  holden 
for  life  or  in  fee,  reserving  to  himself  the  lower  rooms,  he  impliedly 
undertakes  not  to  do  anything  which  will  derogate  from  his  own 
grant.  If,  therefore,  he  were  to  remove  the  supports  of  the  upper 
room,  he  would  be  liable  to  an  action  (p) ;  and,  if  he  conveys  the 
house  to  another  by  deed,  reserving  a  lower  story  to  himself,  with 
powers  of  enlarging  and  altering  such  lower  storey,  those  powers 
must  be  exercised  so  as  not  to  interfere  with  or  endanger  the 
necessary  support  to  the  rooms  above,  unless  the  right  of  support 
is  expressly  renounced  by  the  grantee  of  the  Upper  stories  (q). 

If  one  man  overloads  the  floor  of  a  warehouse  with  merchan- 
dise, so  that  the  floor  breaks  and  crushes  the  goods  of  another 
man  in  the  floor  underneath,  the  latter  is  entitled  to  an  action  for 
damages  against  the  former.  If  the  floor  is  ruinous,  the  occupier 
must  take  good  care  that  he  does  not  put  upon  such  ruinous  floor 
more  than  it  can  well  bear ;  and,  if  it  will  not  bear  anything,  he 
ought  not  to  put  anything  upon  it  to  the  prejudice  of  another. 
Where  the  defendant,  who  was  the  lessee  and  occupier  of  a  ware- 
house, underlet  a  cellar  beneath  the  warehouse  to  the  plaintiff, 
and  the  defendant  so  overburthened  the  floor  of  the  warehouse 
with  merchandise  that  the  floor  gave  way,  and  crushed  the  plain- 
tiff's wine  in  the  cellar,  it  was  held  that  the  defendant  was 
responsible  for  the  injury,  and  that  it  was  no  answer  to  the  action 

(m)  Eichards  v.  Hose,  9  Exch.  218,  (o)  Tenant  v.  Goldmn,  6  Mod.  311, 

221-    23  L.  J.  Ex.   3;    Humphries  v.  314;    2  Ld.  Kaym.   1093;    Fitz.  Nat. 

Srogden,  12  Q.  B.  739  at  p.  747;  20  L.  Brev.  127. 

J.  Q.  B.  10;  Dalton  v.  Angus,  6  App.  (p)  Harris  v.  Byding,5  M.  &  W.  60 

Cas.  740  at  p.  793 ;  50  L.  J.  Q.  B.  689.  at  p.  71 ;  8  L.  J.  Ex.  181,  per  Parke,  B. 

M  Anon..  Keilw.  98,  pi.  4 ;  Anon.,  11  (g)  Smart  v.  Morion,  5  E.  &  B.  30  at 

Mo4.8,        '->■■■■■  p.4Y;  ?4  L.  J.  Q.  B.  260, 
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to  say  that  the  floor  was  ruinous,  and  that  the  defendant  was  not 
bound  to  repair  it ;  for  "  he  who  takes  a  ruinous  house  ought  to  mind 
well  what  weight  he  put  into  it  at  his  peril,  so  that  it  be  not  so 
much  that  another  shall  take  any  damage  by  it.  But,  if  "  the  floor 
"  had  fallen  of  itself,  without  any  weight  put  upon  it,  or  it  had 
fallen  by  the  default  only  of  the  posts  in  the  cellar  which  support 
the  floor,  with  which  the  defendant  had  nothing  to  do,  there  the 
defendant  shall  be  excused  "  (r).  Where  the  destruction  is  caused 
by  using  the  demised  property  in  a  reasonable  manner,  no  action 
will  lie  (s). 

InjvMction  to  restrain  disturhanee  of  right  to  supiport. — Where 
there  are  separate  owners  of  surface  and  subsoil,  and  the  owner  of 
the  subsoil  begins  to  excavate  so  as  to  deprive  the  owner  of  the 
surface  of  his  natural  right  to  the  support  of  the  subsoil,  the  court 
will  interfere  by  injunction  to  prevent  any  further  excavation 
of  the  subsoil  interfering  with  the  use  and  enjoyment  of  the  sur- 
face (t).  When  a  millowner  or  riparian  proprietor  is  entitled  to 
the  benefit  of  the  natural  flow  of  water  through  a  mill-stream,  or 
through  a  natural  watercourse,  the  court  will  by  injunction  restrain 
the  owner  of  the  minerals  from  excavating  beneath  the  stream  so 
as  to  endanger  the  existence  of  the  watercourse  or  the  loss  of  the 
water;  but  the  person  seeking  relief  must  show  that  some  injury 
has  actually  happened,  or  that  it  will  inevitably  result  from  the 
mining  operations  (u). 

Conventional  servitudes — Bights  of  light  and  air. — The  owner 
or  occupier  of  land  has,  as  such,  no  natural  right  to  the  un- 
obstructed access  of  light  or  air  to  his  land  over  the  land  of  his 
neighbours.  If  he  builds  a  new  house,  there  is  nothing  to  prevent 
his  neighbours  from  building  upon  their  lands  and  thereby 
obstructing  the  light  and  air  which  would  find  their  way  to  his 
windows  (x).  But  he  imay  acquire  by  grant  or  prescription  a 
right  to  the  unobstructed  access  of  light  or  air.  The  right  may 
be  acquired  by  express  grant,  in  which  case  the  rights  of  the 
grantee  will  be  measured  by  the  terms  of  the  grant.  In  general 
the  express  grant  conveys  no  more  than  would  be  implied  in  its 
absence ;  for,  on  a  grant  by  the  owner  of  a  tenement  of  part  of 
that  tenement  as  it  is  then  used  and  enjoyed,  there  will  pass  to 
the  grantee  all  those  continuous  and  apparent  easements  or  quasi- 
easements,  in  other  words,  all  those  easements  which  are  necessary 
to  the  reasonable  enjoyment  of  the  property  granted,  and  which 

(r)  Edwards  v.  Halinder,  Poph.  46.  («)  Elwell  v.  Crowther,  31  Beav.  163  ; 

(s)  Manchester  Bonded  Warehouse  Co.  31  L.  J.  Ch.  763. 

V.  Carr,  5  0.  P.  D.  507;  49  L.  J.  C.  P.  (a;)  Truscott  v.  Merchant  Taylors'  Co., 

809.  11  Exoh.  855 ;  25  L.  J.  Ex.  176  ;  Taplinq 

(t)  Hunt  V.  Peahe,  Johns,  705 ;  29  L.  v.  Jones,  11  H,  L,  0,  290 ;  34  L.  J.  C.  P. 

J.  Ch.  7g5,  344, 
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have  been  and  are  at  the  time  of  the  grant  used  by  the  owners  of 
the  enlirety  for  the  benefit  of  the  part  granted  («/).  Thus,  if  a 
landowner  in  fee  simple  lets  a  house  for  a  particular  purpose, 
he  impliedly  grants  a  right  to  so  much  light  and  air  as  will 
be  reasonably  necessary  for  that  purpose  {z).  A  landlord,  after 
demising  a  dwelling-house,  cannot  obstruct  the  lights  existing  at 
the  time  of  the  demise  (a).  If  the  owner  of  a  house  and  the 
surrounding  land  sells  the  house  without  the  land,  a  free  passage 
for  so  much  light  and  air  as  may  be  reasonably  necessary  for  the 
beneficial  occupation  of  the  house  is  impliedly  granted  by  the 
vendor  across  his  own  adjoining  unsold  land,  unless  the  privilege 
is  excluded  by  the  express  terms  of  the  conveyance.  The  vendor, 
therefore,  cannot  build  on  his  own  adjoining  land  so  as  to  obstruct 
the  access  of  light  and  air  to  the  windows  of  the  house ;  having 
granted  the  house,  he  can  do  no  act  in  derogation  of  his  own 
grant.  And  if  he  sells  and  conveys  the  house  to  one  man,  and 
afterwards  conveys  the  adjoining  land  to  another,  the  purchaser 
of  the  adjoining  laud  cannot  build  so  as  to  darken  or  obstruct  the 
windows  of  the  house  (b) ;  for  the  vendor  himself  could  not  do  so, 
and  his  purchaser  is  in  no  better  position.  And  this  is  so  even 
although  the  adjoining  land  may  have  been  described  as  building 
land,  and  the  intention  to  build  thereon  may  have  been  known  to 
the  purchaser  at  the  time  he  purchased  it  (c). 

Where  the  shell  of  an  unfinished  house  was  sold  with  openings 
in  the  walls  for  the  insertion  of  windows  and  doors,  it  was  held 
that  the  vendor  could  not,  after  the  conveyance  of  the  unfinished 
structure,  build  on  his  own  adjoining  land,  so  as  to  obstruct  the 
access  of  light  and  air  to  the  spaces  left  for  windows,  or  place 
obstacles  in  the  way  of  the  exercise  of  a  right  of  way  to  the 
apertures  intended  for  doors ;  and,  when  two  separate  purchasers 
buy  two  unfinished  houses  from  the  same  vendor,  and  at  the  time 
of  the  purchase  the  spaces  for  windows  and  doors  are  marked  out, 
this  is  a  sufScient  indication  to  the  puichasers  of  the  rights  they 
are  respectively  to  enjoy,  so  that  they  cannot  subsequently  inter- 
fere with  each  other's  enjoyment  of  the  windows  and  doors  as 
marked  out  and  impliedly  agreed  upon  at  the  time  of  the  sale  (d). 

(y)  Thesiger,  L.J.,  Wheeldon  v.  Bar-  32  L.  J.  Cli.  601 ;  Myers  v.  Catlerson,  43 

rows,  12  Ch.  D.  31 ;  48  L.  J.  Oh.  853.  Ch.  D.  470 ;  59  L.  J.  Cli.  315  ;   Wilson  v. 

(z)  Gorhett  v.  Jonas  (1892),  3  Ch.  137;  Queen's  Club  (1891),  3  Oh.  522  ;  60  L.  J, 

62  L.  J.  Oh.  43 ;  Aldin  v.  Latimer  (1894),  Oh.  698. 

2  Ch.  437;  63  L.  J.  Ch.  601.  (c)  Swanshorough  v.  Coventry,  9  Bing. 

(a)  Cox  V.   Matthews,   1   Ventr.   237,  305 ;   2  L.   J.   0.  P.  11  ;   Broomfleld  v. 

239;   Eosewell  v.   Pryor,   6  Mod.   116;  PTil/jams  (1897),  1  Ch.  602  ;  66  L.  J.  Ch. 

Blanehard  v.  Bridges,  4  Ad.  &  E.  176  ;  5  305. 

L.  J.  K.  B.  78.  (d)  ComptoH  v.  Eiehards,  1  Price,  27  ; 

(6)   Palmer  v.   Fletcher,   1   Lev.  122.  Glave  v.   Harding,   27  L.   J.  Ex.  286. 

Bayley,  B.,  Canham  v.  Fish,  2  Or.  &  J.  But  see  Beddington  y.  Atlee,  35  Oh.  D. 

at  p.  128 ;  1 L.  J.  Ex.  61 ;  Couttsy.  Gor-  317;  56  L.  J.  Oh.  655. 
haniy  1  M.  &  M.  396 ;  Jacomh  v.  Knight, 
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So,  where  the  owner  of  a  dwelling-house  and  adjoining  land 
sells  the  house  to  one  person  and  the  land  to  another  at  the  same 
time,  each  purchaser  knowing  of  the  conveyance  to  the  other,  the 
purchaser  of  the  land  cannot  obstruct  the  lights  of  the  house  (e). 
These  grants  being  implied  from,  are  necessarily  governed  by, 
the  surrounding  circumstances,  including  the  grantor's  title.  If 
he  has  no  title,  he  can  make  no  grant  (/).  Where  the  circum- 
stances show  that  the  grant  of  an  easement  would  be  inconsistent 
with  the  grantor's  intention  in  conveying  the  tenement  no  grant 
will  be  implied  {g). 

The  same  result  follows  whether  the  right  is  claimed  under 
an  implied  grant  or  under  sect.  6  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  in  conveyances  made  after  the  date  of 
that  Act.  That  section  enacts  that  a  conveyance  of  land,  having 
houses  or  other  buildings  thereon,  shall  operate  to  convey  all 
lights  at  the  time  of  the  conveyance  enjoyed  with  the  land,  houses, 
or  other  buildings.  But  the  section  applies  only  so  far  as  a  con- 
trary intention  is  not  expressed  in  the  conveyance.  Accordingly, 
where  portion  of  a  building  estate  with  a  house  upon  it  is  con- 
veyed to  the  plaintiff,  and  a  plan  drawn  on  the  conveyance  shows 
that  buildings  are  intended  to  be  erected,  according  to  a  building 
scheme,  upon  other  land  retained  by  the  vendor,  the  plaintiff 
does  not  get  a  right  to  unobstructed  access  of  light  because  a 
contrary  intention  appears  on  his  conveyance  (h).  The  same 
principles  apply  where  the  grantor  is  a  mortgagee  selling  under 
a  power  of  sale  in  the  mortgage  (i) ;  and  where  the  grant  is  by 
will  (l). 

Where  the  grantor  is  owner  in  fee  or  other  person  having 
sufficient  title,  and  the  circumstances  raise  the  implication  of  a 
grant,  the  right  to  the  free  passage  of  a  reasonable  quantity  of 
light  and  air  across  the  adjoining  land  of  the  grantor,  or  those 
subsequently  claiming  title  under  him,  becomes  appurtenant  to 
the  house,  and  passes  therewith  to  all  successive  owners  and 
occupiers. 

But  where  the  owner  in  fee  of  a  house  and  the  land  surround- 
ing it,  having  enjoyed  the  access  of  light  to  his  windows  across 
the  surrounding  land,  his  own  property,  sells  the  surrounding 
land,  retaining  the  house,  there  is  no  implied  grant  of  any  right 
of  light  by  the  purchasers  of  the  surrounding  land  ;  the  purchasers 

(e)  Allen  v.  Taylor,  16  Ch.  D.  355  ;  50  (/()  Godwin    v.    Scliweppes,    Limited 

h.  J.  Ch.  178.  (1902),  1  Oh.  926;    71  L.  J.  Ch.  438; 

(/)  QvAclte  V.  Chapman  (1903),  1  Ch.  Follard  v.  Oare  (1901),  1  Ch.  834 ;  70 

659  ;  72  L.  J.  Ch.  373.  L.  J.  Ch.  404. 

(3)  Birmingham,  &c.,  Banlt.  v.  Boss,  38  (i)  Born  v.  Turner  (1900),  2  Ch.  211 ; 

Ch.  D.  295 ;  57  L.  J.  Ch.  601 ;  Qiache  v.  69  L.  J.  Ch.  593. 

Chapman  (1908),  1  Cli.  659  ;  72  L.  J.  Ch.  (It)  FMIlips  v.  Low  (1892),  1  Clh,  47 : 

373,  eiU  J.  Oh.4i 
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may  build  as  they  please  on  their  own  land,  and  in  so  doing 
obstruct  the  access  of  light  and  air  to  the  windows  of  the  house  (Z). 
And  what  applies  to  such  purchasers  applies  equally  to  those 
claiming  under  them  (m).  If  the  grantor  intends  to  reserve  any 
right  over  the  tenement  granted,  it  is  his  duty  to  reserve  it 
expressly  (n),  or  impliedly  (o),  in  the  grant. 

Conventional  servitudes — Right  of  light — Prescription. — It  must 
be  considered  doubtful  whether,  since  the  Prescription  Act,  a 
right  of  light  can  be  claimed  by  prescription  at  common  law,  i.e., 
by  immemorial  user  or  lost  grant.  But,  notwithstanding  the 
dictum  of  Lord  Westbury,  L.O.,  in  the  House  of  Lords,  that  "  the 
right  to  what  is  called  '  an  ancient  light  '  now  depends  upon 
positive  enactment.  It  is  matter  jwis  positivi,  and  does  not 
require,  and  therefore  ought  not  to  be  rested  on,  any  presumption 
of  grant  or  fiction  of  a  licence  having  been  obtained  from  the 
adjoining  proprietor  "  (p) ;  the  better  opinion  would  seem  to  be 
that  the  right  can  be  acquired  by  prescription  at  common  law  (q). 
In  the  case  in  the  House  of  Lords  in  which  Lord  Westbury's 
dictum  appears,  it  was  only  necessary  to  hold  that  the  right, 
having  been  acquired  under  the  Prescription  Act  by  twenty  years' 
user,  was  absolute  and  indefeasible,  and  had  not  been  lost  by 
alteration  of  the  dominant  tenement,  as  it  might  possibly  have 
been,  if  the  right  had  been  acquired  by  prescription  at  common 
law.  ' 

Where  a  cellar  had  been  ventilated  without  interruption  for 
forty  years  by  a  shaft  cut  through  the  rock  into  a  disused  well  on 
adjoining  property,  it  was  held  that  a  lost  grant  of  the  right 
ought  to  be  inferred,  and  that  the  owner  of  the  cellar  could 
legally  claim  an  easement  of  the  free  passage  of  air  (r). 

Conventional  servitudes — A  cguisition — Prescription  Act — Right 
to  the  access  of  light. — Sect.  3  of  the  Prescription  Act  (s)  pro- 
vides that  where  the  access  and  use  of  light  to  and  for  any 
dwelling-house,  workshop,  or  other  building  {t),  shall  have  been 
actually  enjoyed  therewith  for  the  full  period  of  twenty  years 
without  interruption,  the  right  thereto  shall  be  deemed  absolute 

(0  Tenant  v.  Goldwin,  2  Ld.  Baym.  (o)  Bussell  v.  Watts,  10  App.  Gas.  590  ; 

1089,  1093  ;  6  Mod.  314 ;  White  v.  Sass,  55  L.  J.  Oil.  158. 

7H.  &  N.  722;  31  L.J.  Ex.  283;  Gur-  (p)  Tapling   v.  Jones,  11  H.  L.   0. 

Tiers'  Co.  v.  Gorhett,  2  Dr.  &  Sm.  355  ;  4  290  ;  34  L.  J.  0.  P.  342. 

De  G.  J.  &  S.  -764 ;  Ellis  v.  Mancliester  (q)  Aynsley  v.    Glover,  L.  E.  10  Oh. 

Carriaqe  Co.,  2  0.  P.  D.  13 ;  Wlieeldon  v.  283 ;  44  L.  J.  Oh.  523 ;  Smith  v.  Baxter, 

Burrows,  12  Oh.  D.  31 ;   48  L.  J.  Oh.  [1900]  2  Oh.  138 ;  69  L.  J.  Oh.  437. 

853;  notwithstanding  Biviere  v.  Bower,  (r)  Bass  v.  Gregory,  25  Q.  B.  D.  481; 

Ey.  &  M.  24.  59  L.  J.  Q.  B.  574. 

(m)  Beddington  v.  Atlee,  35  Oh.   D.  (s)  2  &  3  "Wm.  4,  o.  71. 

317  ;  56  L.  J.  Oh.  655  ;  Ray  v.  Eazel-  (t)  A  greenhouse  is  a  building  within 

dine,  [1904]  2  Ch.  17;  73  L.  J.  Oh.  537.  the  meaning  of  this  section.    Clifford  v. 

(to)  Wlieeldon  v.  Burrows,  12  Ch,  D,  31 ;  Holt  (1899),   1  Ch,  698  ;   G8  L.  ^.  Ch, 

i9  L.  J.  Ch.  ^53.  33g. 
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and  indefeasible,  any  local  custom  or  usage  to  the  contrary  not- 
withstanding, unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  (m),  expressly  made  or  given  for  that 
purpose,  by  deed  or  writing. 

"  This  section,"  observes  Parke,  B,, "  is  differently  worded  from 
the  others,  and  the  acquisition  of  right  to  light  is  much  favoured, 
as  a  far  less  time  gives  an  indefeasible  right ;  and  the  proviso  in 
the  7th  section  {x),  which  excludes  the  time  when  a  person,  other- 
wise capable  of  objecting,  is  an  infant,  idiot,  non  compos,  feme 
coverte,  or  tenant  for  life,  from  other  periods  of  computation,  in- 
cludes it  in  this.  ...  It  also  differs  from  the  2nd  section  («/),  in  not 
requiring  that  the  enjoyment  should  be  by  a  person  '  claiming 
right'  in  express  terms.  What,  then,  is  the  enjoyment  contem- 
plated by  the  3rd  section  ?  We  think  it  clear,  notwithstanding 
the  absence  of  the  words  in  the  2nd  section  above  referred  to,  that 
it  converts  into  a  right  such  an  enjoyment  only  of  the  access  of 
light  over  contiguous  land,  as  has  been  had  for  the  whole  period 
of  twenty  years,  in  the  character  of  an  easement,  distinct  from  the 
enjoyment  of  the  land  itself,  and  that  the  statute  puts  this  species 
of  negative  easement,  as  it  has  been  termed,  on  the  same  footing, 
in  this  respect,  as  those  positive  easements  provided  for  by  the 
other  sections,  all  of  which,  after  long  enjoyment  as  easements, 
are  invested  with  the  quality  of  rights.  In  the  first  place,  the 
access  of  light,  under  this  section,  must  have  been  enjoyed  for 
twenty  years  without  interruption — not  in  the  sense  of  an  uninter- 
rupted or  continuous  user,  but  without  such  interruption  as  is 
mentioned  in  the  subsequent  section — that  is,  an  interruption 
submitted  to  for  one  year  after  the  party  interrupted  shall  have 
had  notice  thereof,  and  of  the  persons  making  or  authorizing  the 
same  to  be  made ''  (2).  Interruption  within  the  meaning  of  this 
section  means,  as  it  does  in  sect.  4,  not  a  mere  discontinuance  of 
user,  but  an  adverse  obstruction  (a). 

It  is  not  necessary  that  the  house  should  be  occupied,  or  even 
that  it  should  be  fit  for  immediate  habitation,  during  the  statutory 
period,  provided  it  is  structurally  complete  (6). 

The  amount  of  light  which  has  actually  found  access  to  the 
dominant  tenement  is  not  necessarily  the  measure  of  the  amount 
to  which  the  owner  or  occupier  of  the  tenement  is  entitled.     An 

(u)  See  Bewley  v.  Atkinson,  13  Oh.  D.  (a)  Smith  v.  Baxter  (1900),  2  Oh.  138  ; 

283;    49    L.    J.    Oh.    153;    Easton    v.  69  L.  J.  Oh.  487. 

Itted,  [1903]  1  Oh.  405;  72  L.  J.  Oh.  (6)  Courtauld  v.  Legh,  L.   E.  4  Ex. 

189.  126 ;  38  L.  J.  Ex.  45 ;  Cooper  v.  Stralter, 

(x)  Ante,  p.  420.  40  Oh.  D.  21 ;  58  L.  J.  Oh.  26  ;  Collis  v. 

(y)  Ante,  p.  416.  Lauglier,  [1894]  2  Oh.  659 ;  63  L.  J.  Oh. 

(«)  Parke,  B.,  HarUdge  v.  Warwick,  851 ;  Smith  v.  Baxter  (1900),  2  Oh.  138  ; 

3  Exoh.  556  ;  18  L.  J.  Ex.  245  ;  FligU  69  L.  J.  Oh.  437. 
V.  Thomas,  8  01.  &  F.  231. 
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owner  of  ancient  lights  is  entitled  to  sufficient  light  according 
to  the  ordinary  notions  of  mankind  for  the  comfortable  use  and 
enjoyment  of  his  house  as  a  dwelling-house,  if  it  is  a  dwelling- 
house  (c),  or  for  the  beneficial  use  and  occupation  of  the  house 
if  it  is  a  warehouse,  a  shop,  or  other  place  of  business.  He  may 
for  twenty  years  have  actually  enjoyed  more  than  is  reasonably 
necessary  for  the  comfortable  or  beneficial  enjoyment  of  his 
dwelling-house  or  place  of  business.  By  the  mere  fact  of  enjoy- 
ment he  acquires  no  right  to  the  surplus,  and  has  no  cause  of 
action  if  the  amount  he  has  actually  enjoyed  is  diminished,  pro- 
vided he  still  has  enough  according  to  the  ordinary  notions  of 
mankind  for  the  comfortable  or  beneficial  enjoyment  of  his 
dwelling-house  or  place  of  business  {d).  It  has  been  held  that 
the  owner  of  a  dominant  tenement  who  has,  to  the  knowledge  of 
the  servient  owner,  actually  enjoyed  for  twenty  years  for  the 
purposes  of  his  business  a  special  quantity  of  light,  acquires  no 
right  greater  than  that  enjoyed  by  his  neighbours  (e).  It  is  to 
be  remembered  that  in  the  last  resort  these  rights  are  founded 
upon  grant,  and  that  a  grantor  may  make  his  grant  as  large  as  he 
pleases ;  if  he  conveys  land  for  a  purpose  requiring  a  special 
quantity  of  light,  he  must  be  taken  to  grant  the  necessary  light, 
and  cannot  derogate  from  his  grant  by  subsequently  diminishing 
the  light ;  and  it  is  difficult  to  see  any  difference  in  case  he  grants 
the  light  without  the  land  (/). 

As  the  owner  of  ancient  lights  is  not  in  general  entitled  to 
measure  his  rights  by  the  amount  he  has  actually  received,  so  he 
IS  not  bound  to  limit  them  by  that  amount.  He  does  not  lose  his 
right,  because  for  a  period  he  may  require  only  a  subdued  light 
for  the  purposes  of  his  business  {g). 

A  right  to  the  free  access  of  light  from  uninterrupted  user 
does  not  extend  to  open  spaces  of  ground  and  yards  or  gardens  Qi). 
Thus,  where  a  saw-pit  and  timber-yard  had  been  placed  close  to 
the  edge  of  the  adjoining  property,  it  was  held  that  the  pit  and 
yard  might  be  darkened  at  any  time,  and  the  access  of  light 
thereto  impeded,  by  the  erection  of  buildings  by  the  adjoining 
landowner  (i).  The  right  of  access  of  air  to  a  mill,  or  to  the 
chimneys  of  a  house,  or  to  a  timber-yard,  not  coming  through 
any  defined  channel,  cannot  be  claimed  under  the  Prescription 

(e)  Kine  v.  Jolly,  [1905]  I  Oh.  480;  137;  62  L.  J.  Ch.  43;  anie.p.  471.    See 

74  L.  J.  Ch.  174.  also  Lanfranchi  v.  Maclcenzie,  L.  R.  4 

(d)  Colls   V.  Some  &  Colonial  Stores  Eq.  421  at  p.  430 ;  36  L.  J.  Ch.  518. 
(1904),  A.  0.  179 ;   73  L.  J.  Ch.  484,  (3)  Yates  v.  Jaoh,  L.  E.  1  Cb.  295 ; 
overruling  Warren  v.  Brown,  [1902]  1  35  L.  J.  Ch.  539. 

K.  B.  15 ;  71  L.  J.  K.  B.  12.  (A)  Potts  v.  Smith,  L.  R.  6  Eq.  311 ; 

(e)  Amller  v.  Oordon,  [1905]  1  K.  B.       38  L.  J.  Ch.  58. 

417;  74  L.  J.  K.  B.  185.  (0  Bohsrts  v.  Macorcl,  1   M.  &  Rob. 

(/)   Corhett  V.   Jonas,  [1892]   3  Ch.       230. 
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Act  (k).  So,  where  the  defendant,  by  building  upon  his  land, 
caused  to  collect  and  stagnate  upon  the  plaintiff's  land  air  which 
had  formerly  circulated  freely,  it  was  held  that  the  plaintiff  had 
no  cause  of  action  (I). 

Conventional  servitudes — Light — Prescription  Act — Unity  of 
possession. — It  follows  from  the  wording  of  sect.  3  of  the  Pre- 
scription Act  that  the  legislature  contemplated  such  an  enjoy- 
ment as  could  be  interrupted  by  the  adjoining  owner  at  least 
during  some  part  of  the  time  (m). 

Unity  of  possession. — If  the  house  and  windows  and  the  adjoin- 
ing premises  over  which  light  comes  are  in  the  possession  of  the 
same  person,  no  right  to  the  light  can  be  acquired  under  the 
statute  by  reason  of  such  enjoyment.  Therefore,  where  the  plain- 
tiff and  his  father,  whom  he  succeeded,  had  occupied  a  house,  of 
which  they  were  successively  seised  in  fee,  for  more  than  sixty 
years,  and  had  also,  during  the  whole  period  of  their  occupation  of 
the  house,  occupied  an  adjoining  garden  as  tenants  from  year  to 
year  under  three  successive  landlords,  of  whom  the  defendant  was 
the  last,  and  the  light  came  to  the  windows  of  the  house  across 
this  garden,  and  the  defendant,  having  determined  the  yearly 
tenancy  and  got  possession  of  the  garden,  began  to  raise  the 
garden-wall,  and  in  so  doing  obstructed  the  windows  of  the 
plaintiff's  house,  it  was  held  that  the  enjoyment  of  the  light 
across  the  garden,  during  the  unity  of  possession  of  the  house  and 
garden,  was  not  such  an  enjoyment  of  light  as  could  be  made  the 
foundation  of  a  prescriptive  right  under  the  statute,  and  that 
the  plaintiff  consequently  could  not  maintain  any  action  for  the 
obstruction  of  his  windows  (ra).  The  accruing  right  to  the  light 
is  suspended  during  the  unity  of  possession  (o). 

Where,  on  the  other  hand,  the  windows  and  the  lands  across 
which  the  light  comes  are  in  the  occupation  of  different  parties, 
and  there  is  no  unity  of  possession  of  the  dominant  and  servient 
tenements,  a  prescriptive  right  will  be  gained  by  twenty  years' 
uninterrupted  enjoyment,  although  the  servient  land  across  which 
the  light  comes  is  held  on  lease  (p).  It  is  true  that,  if  a  man 
opens  a  window  on  adjoining  land  let  on  lease,  and  the  landlord 

(7,;)  Wehl)  v.  Bird,  13  0.  B.  K.  S.  841 ;  13  1897,  13  Timea  L.  E.  237,  and  cf. 

31  L.  J.  0.  P.  335 ;  Bryant  v.  Lefever,  4  Aldred's   case,  9  Co.  Kep  59  a ;  Moore 

0.  P.  D.  172 ;  48  L.  J.  0.  P.  380 ;  Harris  v.  Rawson,  3  B.  &  0.  at  p.  337 ;  3  L.  J. 

V.  De  Pinna,  33  Ch.  D.  238 ;  56  L.  J.  (0.  S.)  K.  B.  32. 

Gh.  344.  (m)  Earbidge  v.  ■  Warwick,  3    Exoh, 

(0  Chastey  v.  Acldand,  [1895]  2  Ch.  556 ;  18  L.  J.  Ex.  245. 

389 ;  64  L.  J.  Q.  B.  523.    But  see  S.  C.  (»)  Sarhidge  v.  WarmcJc,  supra. 

in  Dom.  Proc,  [1897]  A.  C.  155 ;   66  (o)  Ladyman  v.  Qrave,  L.  R.  6  Ch. 

L.  J.  Q.  B.  518.    The  House  of  Lords  763. 

seem  to  have  thought  it  possible  that  a  (p)  Gross  v.  Lewis,  2   B.  &  C.  686 ; 

right  1o  the  access  of  pure  air  to  the  2  L.  J.  (O.  S.)    K.  B.  56;  Bobson    v. 

plaintiff's  windo-ws  might  be  acquired  Edwards,  [1893]  2  Ch.  146;   C2  I|,  J. 

by  lopg  uspr.     See  Law  Times,  Maych  Ch.  378. 
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or  reversioner  of  that  land  objects  to  it,  the  latter  may  have  no 
means  of  redress,  or  power  of  preventing  the  right  to  light  being 
acquired  by  twenty  years'  enjoyment,  unless  he  can  induce  his 
tenants  to  block  up  the  windows,  or  get  an  acknowledgment  in 
writing  that  the  right  is  enjoyed  by  consent  only ;  but  such  want 
of  redress  and  inability  of  prevention  will,  nevertheless,  not  pre- 
vent the  right  from  being  acquired  {q). 

It  is  to  be  observed  that  sect.  3  of  the  Act  does  not  bind  the 
Crown  (r). 

The  mere  hope  or  expectation  of  acquiring  an  easement  of 
light  by  twenty  years'  uninterrupted  user  is  not  the  subject- 
matter  of  property,  and  will  not  be  protected  by  the  court  (s). 

Conventional  servitudes — Light  and  air — Extinguishment  by 
abandonment. — If  a  person  entitled  to  an  easement  of  light  and 
air  does  any  act  of  notoriety  showing  that  he  abandons  the  benefit 
of  the  light  and  air  he  enjoyed,  he  may  lose  his  right  in  a  much 
less  period  of  time  than  would  suffice  to  enable  him  to  gain  it. 
Where  the  owner  of  a  building  with  ancient  windows  overlooking 
the  defendant's  premises  pulled  down  the  building,  and  erected 
another  with  a  blank  wall  without  any  windows,  and  fifteen  years 
afterwards  the  defendant  erected  a  building  next  this  blank  wall, 
and  the  plaintiff  then  opened  windows  in  the  blank  wall  in  the 
place  where  his  ancient  wiudows  formerly  stood,  and  brought  an 
action  against  the  defendant  for  the  obstruction  to  the  light  and 
air  caused  by  the  defendant's  new  building,  it  was  held  that  in 
respect  of  the  windows  thus  opened  he  could  not  claim  the  privi- 
leges of  the  ancient  windows  which  had  formerly  existed  on  the 
same  spot,  that  those  privileges  had  been  lost  by  manifest  disuse, 
and  that  the  action  was  not  maintainable  (t). 

If  a  window  has  been  bricked  up  for  twenty  years,  it  is,  when 
reopened,  prima  facie,  a  new  window  (u).  But,  if  the  facts  show 
that  the  windows  were  only  temporarily  disused,  that  the  frames 
and  sashes  were  kept  in,  or  the  spaces  filled  with  a  temporary 
hoarding  which  could  readily  be  removed,  the  owner  of  the 
window-spaces  will  not  lose  his  right  to  the  easement  of  light  and 
air  by  the  disuse  of  the  windows  for  any  period  short  of  twenty 
years,  unless  the  adjoining  landowner  has  been  permitted  to  build 

(g)  Frewm  r.  PMipps,  11  0.  B.  N.  S.  (e)  Bonner  v.  0.  W.  It.,  24  Ch.  D.  1  ; 

449-   30    L.   J.   C.   P.   356.     And   see  Bridewell  Hospital  (6overnors)-v.  Ward, 

Mitehell  v.  Gantrill,  37  Oh.  D.  56  ;  57  Loch  &  Co.,  62  L.  J.  Ch.  270  ;  Battersea 

L.  J.  Ch.  72.  (Lord)    v.    Commissioners     of    Sewers 

(r)  Perr?^  V.  .Barnes  (1891).  1  Ch.  658  ;  (1895),  2  Ch.  708;   65  L.  J.  Ch.  81; 

60  L.  J.  Ch.  345;    Wheaton  v.  Maple  Oreerilialgh  v.   Brindley  (1901),  2  Ch. 

(1893),  3  Ch.  48;  62  L.  J.  Ch.  963.    As  324;  70  L.  J.  Ch.  740. 

to  the  effect  of  38  &  39  Viot.  c.  36,  s.  20  («)  Moore  v.  Bawson,  3  B.  &  C.  332  ; 

(Artizans'  Dwellings  Improvement  Act),  3  L.  J.  (O.  S.)  K.  B.  32. 

on  a  right  to  light,  see  Barlow  v.  Boss,  («)  Lawrence  v.  Obee,  3  Campb.  514. 
24  Q.  B.  D.  381 ;  59  L.  J.  Q.  B.  183. 
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against  them,  and  to  incur  expense,  in  the  reasonable  belief  that 
the  windows  had  been  permanently  abandoned,  in  which  case  the 
owner  of  the  windows  cannot  then  insist  upon  his  ancient  right 
and  claim  damages  for  an  injury  which  has  been  brought  about 
by  his  own  negligence  (x). 

If  the  owner  of  the  right  of  light  actually  gives  his  neighbour 
leave  to  obstruct  it,  or  acts  so  as  to  lead  his  neighbour  to  the 
reasonable  belief  that  he  intends  to  abandon  his  right,  his  acts 
may  be  held  to  amount  to  an  abandonment  of  the  right  {y). 
Where  tbe  plaintiff,  for  example,  having  a  right  to  the  uninter- 
rupted access  of  light  and  air  across  the  defendant's  area,  had 
given  the  defendant  a  parol  licence  to  put  a  skylight  over  his 
area,  and  the  skylight  was  erected  by  the  defendant  on  his  own 
land,  and,  when  built,  was  found  to  impede  the  passage  of  air 
and  light,  it  was  held  that,  as  the  parol  licence  had  been  acted 
upon,  and  the  skylight  built,  the  licence  was  irrevocable,  and  the 
easement  was  extinguished  {z). 

Conventional  servitudes — Light — Abandonment — Alterations  in 
windows. — Opening  a  new  window  or  enlarging  an  old  window  is 
no  injury  or  wrong.  It  is  one  of  the  natural  rights  of  property 
which  any  man  is  entitled  to  exercise ;  and  he  cannot,  by  exer- 
cising that  right,  lose  any  other  right  which  he  may  have  acquired. 
Therefore,  having  got  a  right  to  the  entry  of  light  into  a  window 
of  a  certain  size,  he  does  not,  by  making  that  window  larger,  lose 
his  right  to  the  entry  of  light  to  the  old  part  of  it  (a).  It  follows 
that,  if  new  or  enlarged  windows  cannot  be  obstructed  without 
at  the  same  time  obstructing  ancient,  unaltered  windows,  an 
obstruction  to  the  enlarged  windows  cannot  be  justified ;  neither 
can  an  obstruction  to  a  lower  window  be  justified,  merely  on 
the  ground  that  an  upper  window  has  been  enlarged,  or  a  new 
garret  window  has  been  thrown  out  (b).  Nor  will  the  right  be 
prejudiced  by  any  proposed  decrease  of  light  caused  by  buildings 
erected  by  the  owner  of  the  dominant  tenement  himself  (e),  nor 
by  any  increase  of  light  caused  by  clearances  effected  in  the 
neighbourhood  (d).  If  a  person  possessed  of  an  ancient  diamond- 
paned,  or  stone-mullioned,  or  gothic  window,  or  a  window  painted 

(x)  Stoleoe  v.  Singers,  8  E.  &  B.  31 ;  L.  J.  C.  P.  342 ;  Aynsley  v.  Glover,  L. 

26  L.  J.  Q.  B.  257 ;  Cook  v.  Bath  (Mayor),  R.  10  Ch.  283 ;  44  L.  J .  Ch.  523  ;  Neieson 

L.  E.  6  Eq.  177;   Ecclesiastical   Com-  v.  Fender,  27  Ch.  B.  i3. 

missioners  v.  Kino,  14  Oh.  D.  213 ;  49  (6)  Binclces  v.  Pash,  11  0.  B.  N.  S. 

L.  J.  Ch.  529.  324 ;  31  L.  J.  C.  P.  121. 

(y)  Davies  v.  Marshall,  10  0.  B.  N.  S.  (c)  Staight  v.  Burn,  L.  E.  5  Ch.  163 ; 

697  ;  31  L.  J.  C.  P.  61.  39  L.  J.  Ch.  289 ;   Ecclesiastical  Gom- 

(z)  Winter  Y.  Brockwell,  8  Bast,  309.  missioners  V.  Kino,  14  Ch.  D.  213;  49 

(a)  Blanchard  v.  Bridges,  4  Ad.  &  E.  JO.  J.  Ch.  529. 

176 ;  5  L.  J.  K.  B.  78 ;  Cooper  v.  Rub-  {d)  Dyers'  Go.  v.  King,  L.  E.  9  Eq. 

huch,  30  Beav.   160  ;  31  L.  J.  Ch.  123 ;  438  ;  39  L.  J.  Ch.  339. 
Tapling  v.  Jones,  11  H.  L.  C.  290 ;  34 
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on  tlie  inside,  puts  in  a  modern  sash  with  a  plate  glass,  or  rubs 
off  the  paint  and  so  increases  the  amount  of  light  inside  his 
house,  his  neighbour  has  no  right  to  cut  him  down  to  exactly  the 
same  quantity  of  light  and  air  as  he  had  before  by  blocking  up 
the  window,  or  building  immediately  before  it  (e). 

What  alterations  in  a  window  will  cause  a  loss  of  the  right  to 
light  is  a  question  which  has  undergone  considerable  discussion  in 
recent  times  (/).  It  is  clear  that  an  extension  of  the  window  in 
the  same  plane  will  not  cause  a  loss  of  the  old  light ;  neither  is 
the  light  gone,  when  the  house,  having  been  pulled  down  for  the 
purpose  of  being  rebuilt,  is  rebuilt  in  substantially  the  same  posi- 
tion (g) ;  and,  even  where  the  new  house  is  set  back  or  altered,  so 
that  the  new  windows  are  in  a  parallel  plane  at  a  greater  distance 
or  in  a  diagonal  plane  at  a  similar  distance,  the  right  is  not  lost 
so  long  as  a  substantial  portion  of  the  light  which  would  have 
passed  over  the  servient  tenement  through  the  old  windows, 
passes  also,  or,  but  for  the  obstruction  complained  of,  would  pass 
through  the  new  windows  (/).  An  intention  to  abandon  the 
light  must  be  clearly  established  by  evidence  (h). 

Conventional  servitudes — Light — Loss  of  right —  Unity  of  posses- 
sion.— A  right  of  light  would  seem  to  follow  the  general  rule  as  to 
easements,  in  that  the  right  will  be  lost  when  the  dominant  and 
servient  tenement  come  into  possession  of  the  same  owner.  If 
one  man  erects  on  his  own  land  a  building  which  Avrongfully 
darkens  the  windows  of  the  adjoining  proprietor,  and  afterwards 
purchases  the  house  with  the  darkened  windows,  the  tort  is  thence- 
forth purged  by  the  unity  of  ownership,  and  the  easement  of  enjoy- 
ing the  unobstructed  access  of  light  and  air  annexed  to  the 
darkened  windows  is  extinguished  ;  for,  both  houses  being  in  the 
hand  of  one  person,  he  may  deal  with  them  as  it  seems  best  to  him. 
If,  therefore,  he  afterwards  conveys  the  house  with  the  darkened 
windows,  the  grantee  cannot  lawfully  complain  of  the  nuisance,  and 
has  no  remedy  for  its  abatement. 

Ohstruotions  to  access  of  light. — To  establish  a  cause  of  action 
for  an  obstruction  to  the  access  of  light  to  the  plaintiff's  ancient 
windows,  the  plaintiff  must  prove  a  substantial  privation  of  light, 
sufficient  to  render  the  occupation  of  his  house  comparatively  un- 
comfortable (i),  or  to  prevent  him  from  carrying  on  his  business  as 

(e)  Turner  v.  Spooner,   1  Dr.  &  Sm.  ((?)  Scott  v.  Pape,  31  Oh.  D.  554 ;  55 

467 ;  30  L.  J.  Ch.  801.  L.  j.  Ch.  426 ;   Smith  v.  Baxter  (1900), 

(/)  National  Vromncial  Plate  Glass  2  Oh.  138 ;  69  L.  J.  Oh.  437. 

Insurance  Co.  v.   Prudential  Assurance  (li)  Greenwood  v.  Hornsey,  38  Oh.  D. 

Co.,  6  Ch.  D.  757;  46  L.  J.  Ch.  871 :  471 ;  55  h.  J.  Ch.  917. 

Sarnes  v.  Loach,  4  Q.  B.  D.  494 ;  48  (i)  See  Eelk  r.  Pearson,  L.  E.  6  Ch. 

L.  J.  Q.  B.  756 ;  Scott  v.  Pape,  31  Ch.  809 ;    City  of  London  Brewery   Co.   v. 

D.  554  ;  55  L.  J.  Ch.  426 ;  Pendarves  v.  Tennant,  L.  K.  9  Ch.  212 ;    43   L.  J. 

Monro  (1892),  1  Ch.  611 ;  61  L.  J.  Ch.  Ch.  457. 
494. 


480  INJURIES  TO  EIGHTS  OF  PROPERTY.      [CHAP.  Vila 

beneficially  and  profitably  as  he  had  formerly  done  (/c).  The  mere 
diminution  of  a  ray  or  two  of  light  will  not  suffice  for  the  main- 
tenance of  an  action  (Z).  There  is  no  positive  rule  of  law  on  the 
subject.  The  question  of  the  amount  of  obstruction  is  always 
a  question  of  fact  depending  on  the  evidence  in  each  case  (m). 

Remedy  by  injunction — Obstructions  to  free  access  of  light  to 
windows. — If  a  building  has  been  commenced  which,  when  finished, 
will  cause  a  serious  (n)  obstruction  to  the  passage  of  light  and  air 
to  ancient  windows,  the  owner  of  the  windows  may  obtain  an 
injunction  to  restrain  the  erection  of  the  building  (o) ;  and  there 
is  no  distinction  in  this  respect  between  houses  in  a  town  and  in  the 
country  (p).  But  the  court  will  not,  upon  an  ex  parte  application 
for  an  injunction,  order  a  building  which  is  in  course  of  erection  to 
be  pulled  down,  as  that  might  do  irreparable  injury  to  the  person 
erecting  it,  if  on  the  final  hearing  of  the  matter  it  should  be  found 
that  the  right  was  with  him.  The  proper  order  will  be  for  the 
building  not  to  be  further  proceeded  with,  until  the  rights  of  the 
parties  have  been  decided  (q). 

"  Whenever  it  is  shown  that  the  comfort  or  enjoyment  of  a  man 
or  his  family  in  the  occupation  of  his  house  is  seriously  interfered 
with  (r),  and,  still  more,  where  he  is  prevented  from  carrying  on 
his  business  with  the  same  degree  of  convenience  and  advantage  as 
theretofore,  by  reason  of  the  abstraction  of  light  caused  by  his 
neighbour's  new  buildings,  there  is  sufficient  ground  for  the  inter- 
ference of  the  court "  (s) ;  and  there  is  no  rule  which  prevents  the 
court  from  interfering  on  the  ground  that  the  injury  sought  to  be 
restrained  has  been  completed  before  the,  commencement  of  the 
action  (t).  It  depends,  however,  upon  all  the  circumstances  of 
the  case  whether  the  court  will  grant  a  mandatory  injunction,  or 
only  give  damages  (u)  ;  and  it  has  been  held  that  the  court  will 

(7c)  Dent  v.  Auction  Mart  Co.,  L.  K.  L.  J.  Ch.  829;  Parlier  v.  First  Avenue 

2  Bq.  238,  215  ;  35  L.  J.  Ch.  555 ;  GoUa  Hotel  Co.,  24  Ch.  D.  282. 

\.  Home  and  Colonial  Stores,  [IdOi:']  A.- G.  ^n)  Bobson  Y.   Wkittingham,  L.  E.   1 

179  ;  73  L.  J.  Ch.  484.  Ch.  442 ;  35  L.  J.  Ch.  227. 

(?)  Bach  V.  Stacey,  2  C.  &  P.  465;  (o)  Arcedechne  v.  Kellc,  2  Giff.  683; 

Parleer  v.  Smith,  5  ih.  438 ;  Prlngle  v.  Baclt  v.  Stacey,  2  Eusa.  121  ;  Sutton  v. 

Wernham,  7  ib.  378 ;  WeUs  v.  Ody,  ib.  Mont/ort  (Ld.),  4  Sim.  559. 

410;   Carriers'  Co.  v.  Corbett,  4  De  Gt.  (p)  Martin  v.  Headon,  L.  E.  2  Eq. 

J.   &   S.  764.     The  London  Building  425 ;  35  L.  J.  Ch.  602. 

Act  (57  &  58  Vict.  o.  ccxiii.),  which,  by  (g)  Eyder  v.  Bentham,  1  Ves.  sen.  543 ; 

sect.  88  (?)),  gives  a  right  to  tlie  building-  Wynstanley  v.  Lee,  2  Swanat.  333. 

owner  to  raise  any  structure,  &o.,  upon  (r)  Kelle  v.  Pearson,  L.  R.  6  Ch.  809. 

condition  of  making  good  all  damage  (s)  Per  Kindersley,  V.-C,  Martin  v. 

occasioned  thereby  to  the  adjoining  pre-  Headon,  L.  E.  2  Eq.  at  p.  434  ;  35  L.  J. 

raises,  does    not    authorize    any  inter-  Ch.  602 ;   Aynsley  v.  Glover,  L.  E.  10 

ferenoe  with  an  easement  of  light.     See  Ch.  283 ;  44  L.  J.  Ch.  523. 

sect.  101.  (0  DareU  v.  Pritchard,  L.  E.  1  Ch. 

(m)  City  of  London  Brewery  Co.  v.  244 ;  35  L.  J.  Ch.  223 ;  Smitk  v.  Smith, 

Tennant,  L.  E.  9  Ch.  212 ;  43  L.  J.  Ch.  L.  E.  20  Eq.  500;  44  L.  J.  Ch.  630. 

457  ;  Maekett  v.  Baiss,  L.  E.  20  Eq.  494 ;  («)  Senior  v.  Paii]3on,  L.  E.  3  Eq.  330  ; 

45  L.  J.  Oh.  13;    Theed  y.  Debenham,  Stanley   (,Lady)  v.   Shrewsbury   {Earl), 

2     Ch.    D.    165;     Ecclesiastical    Con-  L.  E.  19  Eq.  616;   44  L.  J.  Ch.  389; 

missioners  v.  Kino,  14  Ch.  D.  213 ;  49  Holland  v.  Worley,  26  Oh.  D.  578 ;  si 
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not,  as  a  rule,  grant  an  injunction  against  the  erection  of  a 
building  the  height  of  which  above  an  ancient  light  is  not  greater 
than  its  distance  from  the  light  (aj).  But  there  is  no  conclusion 
in  law  that  a  building  will  not  obstruct  the  light  coming  to  a 
window  if  it  permits  the  light  to  fall  on  the  window  at  an  angle  of 
not  less  than  45°.  The  question  of  the  amount  of  obstruction  is 
a  question  of  fact  in  each  case  (y). 

A  person  does  not  lose  his  right  to  an  injunction  merely  be- 
cause he  has  himself  erected  buildings  which  deprive  him  of  a 
certain  amount  of  light  and  air  (2),  nor  because  he  happens  to  be 
then  carrying  on  a  business  which,  as  a  matter  of  fact,  requires  a 
subdued  light  (a) ;  and,  where  the  court  grants  an  injunction 
against  the  obstruction  of  ancient  lights,  it  will  not  impose  on  the 
plaintiff  the  condition  of  blocking  up  windows  which  he  has  newly 
opened  (J). 

If  a  person  sees  a  building  in  progress  of  erection  which,  when 
completed,  must  necessarily  darken  his  windows,  and  nevertheless 
allows  the  building  to  be  completed  at  great  expense,  without 
making  any  protest,  or  taking  any  proceedings  against  the  wrong- 
doer, the  court  will  not  interfere  by  injunction  to  compel  the 
pulling  down  of  the  building,  but  will  leave  the  complainant  to 
his  remedy  in  damages  (e).  But  acquiescence  in  the  erection  of 
injurious  buildings,  or  of  noxious  works,  while  they  produce  little 
injury,  will  not  deprive  the  person  so  acquiescing  of  his  right  to 
an  injunction  if  the  nuisance  is  increased  and  becomes  productive 
of  more  serious  damage  ;  otherwise  it  would  follow  that  a  partial 
obscuration  of  ancients  lights  might  be  followed  by  their  total 
destruction,  and  that  an  easement  assented  to  might  be  increased 
at  the  pleasure  of  the  grantee  (d). 

Conventional  servitudes — Easements — Bight  to  henefit  of  a  fence. 
— At  common  law  the  occupiers  of  adjoining  closes  are  not  bound 
to  fence  either  against  or  for  the  benefit  of  each  other ;  but  each 
occupier  is  bound  to  prevent  his  cattle  from  trespassing  on  his 
neighbour's  premises  (e).  Land  may,  however,  be  bui-thened  by 
grant  or  prescription  with  the  servitude  of  maintaining  a  wall, 

L.  J.  Oil.  268.     This  last  case  was  not  8.5  L.  J.  Oh  539;  Dent  v.  Auction  Mart 

followed  in   Greenwood  v.  Sormey,  33  Co.,  L.  E.  2  E  i.  238,  219 ;   35  L.  J.  Ch. 

Ch.  D.  471 ;  55  L.  J.  Oh.  917.    See  also  355. 

Marlin  v.  Price  (1894),  1  Oh.  276;  63  (fe)  Aynsley  v.    Glover,  L.  E,  10  Ch. 

L.  J.  Oh.  209.  283 ;  44  L.  J.  Oh.  523. 

(x)  Seadel  v.  Perry,  L.  E.  3  Eq.  465 ;  (c)  Cooper  v.  Hubhuolc,  30  Beav.  160 ; 

Eaclcett  v.  Saiss,  L.  R.  20  Eq.  494 ;  45  31  L.  J.  Oh.  123 ;  Cotching  v.  jBasset,  32 

L.  J.  Ch.  13.  Beav.  101 ;  32  L.  J.  Ch.  286. 

(?/)  Parher  v.  Fint  Avenue  Hotel  Co.,  (d)  Goldsmid    v.     Tanbridge     Wells 

24  Ch.  D.  282 ;  Culls  v.  Borne  and  Colonial  (Commissioners),  L.  E.   1  Ch.  349  ;    35 

Stores,  [1904]  A.  0.  179;  73  L.  J.  Ch.  L.  J.  Oh.  382;    Crossley  v.  Lightowler, 

484.  L.  E.  3  Bq.  296 ;  36  L.  J.  Oh.  584. 

(z)  Arcedeclcne  v.  Kelk,  2  Giff.  683.  (e)  Pom/ret  v.  Ricroft,  1  Wms.  Saund. 

(a)  Tales  v.  JacJc,  L.  E.  1  Ch.  295 ;  322  a. 

A.  2  I 
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fence,  hedge,  or  gate  for  the  benefit  of  the  adjoining  land,  in 
which  case  the  occupier  of  the  servient  tenement  will  be  responsible 
to  the  occupier  of  the  dominant  tenement  if  he  allows  the  wall, 
fence,  &c.,  to  be  ruinous  and  defective,  so  that  cattle  and  sheep 
lawfully  upon  the  servient  tenement  break  through  the  fence  and 
stray  from  one  tenement  to  the  other  (/ ).  But  the  mere  making 
of  a  fence  between  his  own  land  and  that  of  his  neighbour  does 
not  raise  any  inference  that  the  fence  was  intended  for  the  benefit 
of  his  neighbour,  although  the  fence  prevents  his  neighbour's 
beasts  from  trespassing  as  well  as  his  own ;  for  it  is  for  his  own 
benefit  to  prevent  his  beasts  from  trespassing  upon  his  neighbour's 
property  {g). 

Where  the  liability  to  maintain  a  fence  exists,  the  person 
liable  is  bound  at  his  own  risk,  except  in  the  case  of  vis  major  or 
the  act  of  God,  to  have  a  sufficient  fence  always  existing,  and  is 
liable  notwithstanding  that  he  has  no  notice  that  the  fence  is  out 
of  repair  (/). 

The  occupier  of  the  dominant  tenement  is  entitled  to  the  benefit 
of  his  field  for  turning  in  other  people's  cattle  as  well  as  his  own 
stock ;  and,  if  he  takes  in  another  man's  horse,  and  the  horse  gets 
through  a  ruinous  fence  which  the  adjoining  occupier  ought  to  have 
repaired,  and  falls  into  a  pit  on  the  adjoining  land  and  is  killed, 
the  occupier  who  ought  to  have  repaired  the  fence  is  responsible 
for  the  full  value  of  the  horse  to  the  occupier  of  the  field  from 
which  the  horse  strayed  Qi). 

An  action  for  the  non-repair  of  fences  cannot  be  supported 
against  the  landlord  when  the  land  is  in  the  possession  of  a  tenant ; 
for  it  is  the  duty  of  the  actual  occupier  to  repair  fences,  and  not 
the  duty  of  the  landlord  (i). 

If  A  is  obliged  to  maintain  a  fence  against  B,  and  neglects  his 
duty,  whereby  jB's  cattle  escape  into  A's  land,  A  cannot  maintain 
an  action  against  B  for  any  injury  the  cattle  may  do;  and,  if  A's 
servant  is  on  ^'s  land,  and  is  injured  by  B's  cattle,  he  is  in  the 
same  position  as  his  master,  and  can  maintain  no  action  against 
B  (k).  Where  the  duty  to  fence  exists,  a  breach  of  the  duty  may 
be  the  cause  of  injury  either  through  the  cattle  of  the  servient 
owner  trespassing  upon  the  land  of  the  dominant  owner,  or 
through  the  cattle  of  the  dominant  owner  escaping  ami  coming 
to  harm.  In  the  former  case  the  dominant-  owner  may  maintain 
an  action  for  trespass,  or  he  may  distrain  the  cattle  datnage  feasant. 

(/)  Lawrence  v.  Jenkins,  L.  E.  8  Q.  B.  J.  C.  P.  212. 

274 ;  42  L.  J.  Q.  B.  147.  («)  Cheetham  v.  Bampson,  4  T.  E.  318. 

(g)  Boyle  v.  Tamlyn,  6  B.  &  C.  329, 337 ;  Buller,  J.,  Mider  v.  Smith,  3  T.  K.  768  ; 

5  L.  J.  (0.  S.)  K.  B.  134.  Sooth  v.  Wilson,  1  B.  &  Aid.  59. 

(/i)  Sooth  V.  Wilson,  1  B.  &  Aid.  59;  (k)  Child  v.  Ilearn,  L.  E.  9  Ex.  176  ; 

Lee  V.  Sitey,  18  C.  B.  N.  S.  722;  34  L.  43  L,  J.  Ex.  100. 
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Diiity  to  fence. — Bight  to  distrain  animals  trespassing  and 
doing  damage  on  unfenced  lands  adjoining  public  highways. — If  the 
owner  of  lands  adjoining  a  highway  is  bound  by  statute  or  pre- 
scription to  fence  against  the  highway,  and  he  neglects  to  do  so, 
and  cattle,  whilst  lawfully  passing  along  the  highway  under  the 
care  of  the  owner  or  his  servants,  stray  therefrom  into  the  adjoin- 
ing land,  and  do  damage  there,  the  owner  of  such  adjoining  land, 
who  has  brought  the  mischief  on  himself  by  neglecting  to  fence, 
has  no  right  to  distrain  the  cattle,  unless  they  are  abandoned  and 
left  there  by  the  owner  or  his  servants  an  unreasonable  time  (I). 
But  if  the  cattle  have  been  trespassing  upon  the  high  road  and 
have  passed  therefrom  into  the  adjoining  close,  they  may  be 
distrained  there  damage  feasant  notwithstanding  that  the  owner 
of  the  close  was  bound  to  repair  the  fence  between  his  close  and 
the  road,  because  he  is  not  bound  to  fence  against  trespassers  (m). 

If  a  landowner  neglects  to  repair  and  maintain  a  fence  which 
he  is  by  law  bound  to  repair,  and  by  reason  thereof  his  neighbour's 
cattle  stray  into  his  land,  he  has  no  right  to  distrain  them  damage 
feasant,  as  he  is  himself  the  occasion  of  the  injury  {n). 

In  the  latter  case  the  injury  done  is  not  an  injury  to  any 
property  in  land,  but  it  is  convenient  to  deal  with  it  here, 

"Where  the  occupier  of  a  field,  who  had  a  right  to  have  a  fence 
separating  his  field  from  the  adjoiaing  land  repaired  at  the  expense 
of  the  adjoining  occupier,  took  in  the  horse  of  a  neighbour  for  the 
night,  and  the  horse  got  through  the  boundary-fence  into  the 
servient  tenement,  and  fell  into  a  ditch  and  was  killed,  it  was  held 
that  the  occupier  of  the  dominant  tenement  was  entitled  to  recover 
the  full  value  of  the  horse  (o).     So,  where  the  plaintiff  brought  an 
action  against  the  defendant  for  the  non-repair  of  the  fences  of  the 
latter,  whereby  the  plaintiff's  horses  escaped  into  the  defendant's 
close,  and  were  there  killed  by  the  falling  of  a  hay-stack,  it  was 
held  that  the  damage  was  not  too  remote,  and  that  there  is  no  dis- 
tinction between  the  smothering  of  cattle  by  the  accidental  falling 
of  a  hay-stack,  and  their  being  drowned  by  tumbling  into  a 
ditch  (p).     The  defendant  was  the  occupier  of  a  close  adjoining  a 
close  occupied  by  the  plaintiff,  and  was  bound  by  prescription  to 
maintain  the  fence  between  the  closes  so  as  to  keep  in  the  cattle 
in  the  plaintiff's  close.     The  defendant's  close  was  woodland ;  and 
he  sold  the  fallage  of  the  timber  to  A,  continuing  himself  to  occupy 
the  close.     A  felled  a  tree  in  a  negligent  manner,  so  that  it  fell 

(T)  Goodwyn  v.  Cheveley,  4  H.  &  N.  (n)  Singleton  v.   Williamson,  7  H.  & 

631 ;  28  L.  J.  Ex.  298.  N.  410 ;  31  L.  J.  Ex.  17. 

(m)  Dovaston  v.  Pmjjie,  2  H.  BI.  528 ;  (o)  Mooth  v.    Wilson,  1  B.  &  Aid.  ijO  ; 

ManchesUr     Sheffield     &    Lincolnshire  ,cf.  Lee  v.  Biley,  ante,  p.  482. 

Bailway  v.    Wallis,  14  0.  B.  213;    23  (^p)  Powell  r.  Salishury,  6  Y.  &  J.  391. 
L.  J.  C.  P.  85. 
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over  the  fence  between  the  two  closes,  and  made  a  gap  in  it.  Two 
cows  of  the  plaintiff  soon  afterwards  got  from  the  plaintiff's  close 
through  the  gap  into  the  defendant's  close,  and  fed  on  the  leaves 
of  a  yew  tree  which  had  been  felled  there  by  A,  and  died  in  con- 
sequence. The  court  held  that  the  damage  was  not  too  remote, 
and,  consequently,  that  the  defendant  was  liable  to  the  plaintiff 
for  the  loss  of  the  co\vs(2').  Where  the  defendant,  being  bound 
to  fence  his  land  from  the  highway,  allowed  the  fence  to  be  so 
much  out  of  repair  as  to  constitute  a  nuisance,  he  was  held  liable 
for  injuries  sustained  by  a  child  who  climbed  up  on  the  fence  and 
so  caused  it  to  fall  upon  him  (r). 

Conventional  servitudes — Acquisition — Statutory  servitude  im- 
posed upon  railway  companies  of  keeping  up  and  maintaining 
fences. — The  Eailway  Clauses  Act,  8  &  9  Vict.  c.  20,  which  enacts 
(sect.  68)  that  railway  companies  shall  make  and  maintain  fences 
for  separating  the  land  taken  for  the  use  of  the  railway  from  the 
adjoining  lands,  and  for  preventing  the  cattle  (s)  of  the  owner  or 
occupiers  thereof  from  straying  thereout,  by  reason  of  the  railway, 
applies  only  to  adjoining  land  of  other  persons  {t),  and  does  not 
impose  upon  railway  companies  any  greater  liability  in  respect  of 
the  maintenance  of  fences  than  is  imposed  by  the  common  law 
upon  occupiers,  who  are  bound  to  repair  fences  for  the  benefit  of 
the  adjoining  occupiers  (u).  Eailway  companies,  therefore,  are  not 
bound  to  fence  against  trespassers  upon  the  adjoining  lands  {x). 

But  the  statute  is  for  the  benefit  of  all  persons  who  are 
lawfully  using  adjoining  land ;  and,  consequently,  the  railway 
company  must  fence  against  the  cattle  of  a  third  person  which 
are  on  the  land  with  the  licence  of  the  occupier  {y)  ;  and,  if 
cattle  are  passing  along  a  highway  under  the  care  of  the  servants 
of  the  owner,  the  latter  is  lawfully  using  the  way,  and  is  deemed 
to  be  a  temporary  occupier  of  the  highway,  and,  consequently, 
an  occupier  of  land  adjoining  the  railway  within  the  words  of 
the  statute,  so  as  to  render  it  incumbent  upon  the  company  to 
maintain  fences  for  the  safety  of  his  cattle  so  traversing  the 
highway.     But  it  has  been  held  that  the  company  are  not  bound 

(g)  Lawrence  v.  Jenlcim,  L.  E.  8  Q.  B.  L.  E.  3  Q.  B.  519 ;  37  L.  J.  Q.  B.  25S. 

274 ;  42  L.  J.  Q.  B.  147.  See,  however,  Bssant  v.  Cf.  W.  Raily.,  8 

(r)  SarroU  v.  Watneij  (1898),  2  Q.  B.  0.  B.  N.  S.  368. 
320 ;  67  L.  J.  Q.  B.  771.  (a;)  Riolietts  v.  East  &  West  India  Docla, 

(s)  The  word  "cattle"  inoludea  piga;  &o.,  Bail.  Co.,  12  0.  B.  160,  174;  21  L. 

and  the  company  must  pat  up  such  a  J.  C.  P.  211 ;    Maneheeter,  Sheffield,   & 

fence  that  a  pig  will  not  get  through  it.  Lincolnshire    Raily,    v.    WalUs,  supra. 

Child  V.  Hearn,  Jj.  E.  9Ex.l76;  43  L.  Seesect.47,po8i,p.  816.  Gharmanv.  S.  E. 

J.  Ex.  100.  Raily.  Co.  21  Q.  B.  D.  521 ;  57  L.  J.  Q. 

(i)  Mtrfell  v.  South    Wales  Rally.,  8  B.  597. 
0.  B.  N.  S.  525  ;  29  L.  J.  0.  P.  315.  (.y)  Dawson  v.  Midland  R  aly.,  L.  E.  8 

(»)  Manchester,  Sheffield,  &  Linooln-  Ex.8;  42  L.  J.  Ex.49;  Midland  Riily. 

shire  Raily.  v.  Walli<!,  14  0.  B.  at  p.  224 ;  v.  DayMn,  17  C.  B.  12G,  129 ;  25  L.  j. 

23  L.  J.  0.  P.  85 ;  Buxton  N.  E.  Raily.,  0.  P.  73. 
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to  fence  against  cattle  straying  upon  the  highway,  even  wheu 
straying  by  the  licence  of  the  owner  of  the  soil  (z). 

An  arrangement  with  the  landlord  releasing  the  company 
from  their  statutory  obligation  to  fence  will  not  prevent  the 
occupier  from  recovering  from  the  company  for  the  loss  of  a 
cow  killed  by  reason  of  the  neglect  of  the  company  to  repair 
fences  (a). 

Conventional  servitudes — Easements — Sea-walls. — An  owner  of 
land  adjoining  the  sea  or  a  tidal  river  is  not  liable  at  common 
law  to  maintain  a  sea-wall  on  his  land  to  keep  out  high  tides  for 
the  benefit  of  adjoining  owners.  He  may,  indeed,  be  liable  by 
prescription ;  but  the  mere  fact  that  such  a  wall  has  existed, 
and  that  he  and  his  predecessors  have  repaired  it  from  time 
immemorial,  is  not  sufficient  evidence  of  such  liability.  The 
mere  repair  of  a  man's  own  sea-wall  for  his  own  benefit,  however 
often  done,  and  during  however  long  a  period  of  time,  will  not 
iper  se,  although  the  neighbours  may  in  fact  benefit  by  such 
repair,  impose  on  a  man  the  duty  of  continuing  such  repairs 
for  his  neighbour's  benefit,  when  he  ceases  to  care  to  do  it  for 
his  own  (h).  Where,  either  by  tenure,  prescription,  or  custom,  a 
frontager  is  liable  to  repair  a  sea-wall,  the  extent  of  his  liability 
can  only  be  ascertained  by  usage.  So  that,  in  the  absence  of 
evidence  to  show  that  the  prescriptive  liability  extended  to 
damage  occasioned  by  an  extraordinary  storm,  the  frontager  would 
not  be  liable  in  respect  of  such  damage  (c). 

Bight  to  henefit  of  a  fence — Unity  of  possession. — Where  adjoining 
lands,  which  have  once  belonged  to  different  persons,  one  of  whom 
is  bound  to  repair  the  fences  between  the  two,  afterwards  become 
the  property  of  the  same  person,  the  pre-existing  obligation  to 
repair  the  fences  is  destroyed  by  the  unity  of  ownership;  and, 
where  the  person  who  has  so  become  the  owner  of  the  entirety 
afterwards  parts  with  one  of  the  two  closes,  the  obligation  to 
repair  the  fences  will  not  revive,  unless  express  words  are  intro-s 
duced  into  the  deed  of  conveyance  for  that  purpose  (d). 

(z)  Lusoomhe  v.  G.  W.  Bly.  (1899),  2  Q.  line,  14  Oh.  D.  58  ;  49  L.  J.  Ch.  377. 
B,  313;  68  L.  J.  Q.  B.  711.  (c)  Reg.   v.    Fssex    Commissioners   of 

(a)  Carry  Y.  G.  W.  Bly.,  7  Q-KD.  322;  Sewers,  11  App.  Cas.  449;  56  L.  J.  M. 

50  L.  J.  Q.  B.  386.  C.  1. 

(6)  Hudson  v.  Tabor,  2  Q.  B.  D.  290 ;  46  (d)  Bayley,  J.,  Boyle  y.  Tamlyn,  6  B.  & 

L.  ,J.  Q.  B.  463.    See  AU.-Gen.  v.  Tom-  0.  329,  387 ;  5  L.  J.  (0.  S.)  K.  B.  134, 
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SECTION  IV. 

NUISANCES. 

Nuisance  (e). — The  term  nuisance,  derived  from  the  French 
word  nuire,  to  do  hurt  or  to  annoy,  is  applied  in  the  English  law 
to  infringements  upon  proprietary  rights  which  interfere  with  their 
comfortable  enjoyment,  but  do  not  amount  to  a  disseisin  or  trespass. 
An  action  on  the  case  for  a  nuisance  was  the  appropriate  remedy 
for  the  infringement  or  obstruction  of  incorporeal  rights  in  land, 
such  as  rights  of  common,  rights  of  sporting,  rights  of  fishing  (/), 
and  other  profits ;  and  rights  of  way,  water,  light,  and  support  and 
other  easements  {g).  With  regard  to  these  actions,  when  the  right 
to  the  profit  or  easement  was  established  and  the  interference 
proved,  the  defendant  having  no  prescriptive  or  other  right  to 
interfere  with  the  right  of  the  plaintiff,  a  cause  of  action  is 
established. 

But  there  is  another  class  of  nuisances  more  indefinite  in  their 
nature  and  more  difficult  to  establish,  because  not  only  the  ia- 
fringement  but  the  existence  of  the  right  depends  upon  a  question 
of  fact.  This  class  has  no  basis  more  definite  than  the  vague 
maxim.  Sic  utere  tuo  ut  alienum  non  Isedas  Qi),  which  may  be  para- 
phrased thus :  that  the  reasonable  enjoyment  of  a  man's  land  must 
not  be  substantially  interfered  with  by  his  neighbour.  In  this 
statement  two  questions  of  fact  are  involved,  (1)  what  is  under  all 
the  circumstances  a  reasonable  enjoyment  of  the  plaintiff's  property, 
and  (2)  what  is  a  substantial  interference  with  that  enjoyment ; 
and  it  follows  that  these  causes  of  action  come  more  within  the 
province  of  the  jury  than  of  the  judge.  But  a  few  principles 
have  been  given  by  decided  cases  which  may  serve  as  indications 
as  to  whether  in  given  circumstances  a  cause  of  action  exists  or 
not. 

It  is  clear  that  the  defendant,  as  well  as  the  plaintiff,  is  prima 
facie  entitled  to  the  common  and  ordinary  use  and  occupation  of 
his  land  as  a  natural  right  of  property ;  and  so  long  as  he  con- 
fines himself  to  such  user  of  the  land  he  commits  no  wrong  {i). 

(e)  Aa  to  nuisanoea  wliicli  can  be  user  is  not  the  test.  To  convert  one's 
dealt  witli  summarily,  see  Public  Health  land  into  a  brickfield  may  be  a  reason- 
Act,  1875  (38  &  39  Vict.  o.  55),  ss.  91-  able  user  of  it,  but  it  may  also  involve 
111 ;  Public  Health  (London)  Act,  1891  a  nuisance  to  one's  neighbour:  Bamford 
(5i  &  55  Vict.  c.  76).  v.  Turnley,  3  B.  &  S.  62,  66 ;   31  L.  J. 

(/)  Trespass  lay  for  entering  a  several  Q.  B.  286  (overruling  Hole  v.  Barlow, 

fishery.  4  0.  B.  N  S.  334;  27  L.  J.  0.  P.  207) ; 

(3)  Com.  Dig.  Action  upon  the  Case  Cavey  v.  Ledbitter,  13  C.  B.  N.  S.  470 ; 

for  a  Nuisance.    Ante,  p.  390  et  seq.  32  L.  J.  C.  P.  104 ;    Knight  v.  Isle  of 

(h)  Aldred's  case,  9  Co.  Kep.  at  p.  59.  Wight  Electrio  Light,  &e.,  Co.,  73  L.  J. 

(i)  Mylands  v.  Fletcher,  L.  E.  3  H.  L.  Ch.  299 
330 ;  37  L.  J.  Ex    161.    A  reasonable 
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Where  the  defendant  had  upon  his  land  a  yew  tree  close  to,  but 
not  overhanging,  the  plaintiff's  land,  and  the  plaintiff's  cattle  ate 
of  the  branches  of  the  tree  and  were  poisoned,  it  was  held  that  the 
defendant  was  not  liable  (k).  A  man  is  not  under  any  duty  to 
cut  thistles  growing  on  his  land  so  as  to  prevent  their  seeding 
on  his  neighbour's  land  (I).  But  an  action  is  maintainable  by  a 
tenant,  to  whom  land  has  been  let,  the  right  of  shooting  being 
reserved,  against  the  persons  entitled  to  the  right  of  shooting,  for 
so  overstocking  the  land  with  game  as  to  cause  damage  to  the 
tenant's  crops  (m). 

Nuisance — Flooding  of  mines,  &o. — Mining  in  the  ordinary 
course  of  mining  operations  is  a  natural  user  of  laud  in  a  mineral 
district.  Therefore  in  the  case  of  strata  of  minerals  which  are  on 
an  incline,  there  is  no  obligation  on  the  owner  of  the  upper  mines 
for  the  benefit  of  the  owner  of  the  mines  on  the  dip  to  preserve 
either  the  surface,  or  the  subjacent  minerals,  as  watertight  as  the 
undisturbed  state  of  the  strata ;  and,  consequently,  where  mineral 
workings  have  caused  a  breaking  up  of  the  surface  and  a  conse- 
quent flow  of  rain-water  through  the  surface,  which  is  no  longer 
water-tight,  into  the  workings,  and  so  into  the  adjacent  mines  on 
the  dip,  there  is  no  right  of  action  on  the  part  of  tlie  owner  of  the 
lower  mines  against  the  person  who,  by  working  the  upper  mines, 
has  caused  the  damage  (re).  So,  if,  in  consequence  of  a  mine- 
owner  on  the  rise  working  out  his  minerals,  water  comes  by  natural 
gravitation  into  the  mines  of  the  owner  on  the  dip,  the  latter 
cannot  maintain  any  action,  if  the  working  is  carried  on  with 
skill  and  in  the  usual  manner;  because  excavating  and  raising 
the  minerals  are  considered  the  natural  use  of  mineral  land,  and 
damage  arising  from  the  natural  use  by  a  neighbour  of  his  land  is 
not  actionable  (o).  And  where  a  mine-owner  in  the  ordinary 
course  of  mining  operations  on  his  own  land  set  free  a  body  of 
subterranean  water  which  had  collected  by  natural  agencies  in 
certain  excavations  or  chambers  made  by  his  predecessor  in  title, 
and  thereby  flooded  his  neighbour's  mine,  it  was  held  that  he  was 
not  liable  {p). 

Accordingly  the  maxim  Sic  utere  tuo  ut  alienum  non  Isedas  has 
this  limitation,  that  so  long  as  an  owner  or  occupier  of  laud  is 
merely  putting  it  to  its  natural  uses,  his  neighbour  cannot  com- 
plain.    But  if  he  brings  upon  his  land  anything  which  would  not 

(Jc)  Pouting  v.  Noahes  (1894),  2  Q.  B.  54  L.  J.  Q.  B.  385. 

281 ;    63  L.   J.    Q.  B.  549  ;    Wilson  v.  («)  Wilion  v.  Waddell,  2  App.  Cas.  95. 

Newberry,  L.  R.  7  Q.  B.  31 ;  41  L.  J.  (o)  Murdman  v.  N.  E.  Ely.,  3  C.  P.  D. 

Q.  B.  60  168 ;  47  L.  J.  0.  P.  368. 

(0  GiUs  V.  Wallcer,  24  Q.  B.  D.  656 ;  (p)  Smith  v.  KenricJc,  7  C.  B.  515  ;  18 

59  L.  J.  Q.  B.  416.  L-  J-  0.  P.  172 ;  Smith  v.  Fletcher,  L.  B. 

(m)  Farrer  v.  Nelson,  15  Q.  B.  D.  258 ;  9  Ex.  64 ;  43  L.  J.  Ex.  70. 
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naturally  come  upon  it,  or  puts  his  land  to  a  use  which  is  not  a 
natural  use,  or  which  is  not  a  common  and  ordinary  use  in  the 
neighbourhood,  immediately  a  duty  arises  to  regard  the  right  of 
his  neighbours  to  the  natural  and  reasonable  enjoyment  of  their 
land  {q).  Thus,  a  man  may  become  responsible  for  a  nuisance 
by  erecting  a  building  which  overhangs  the  house  or  land  of  his 
neighbour,  or  by  constructing  a  cornice,  or  fixing  a  spout,  or  any 
projection  which  causes,  or  has  a  tendency  to  cause,  an  unnatural 
quantity  of  rain-water  to  descend  on  his  neighbour's  house  and 
land  (r).  As  an  occupier  of  land  is  bound  to  keep  his  cattle 
from  trespassing  on  his  neighbour's  ground,  so  he  must  a  heap 
of  dung,  if  he  erects  it  (s).  Every  landowner  who  constructs  a 
sewer  on  his  own  land,  and  uses  it  for  the  purpose  of  draining  his 
own  premises,  is  bound  to  keep  the  filth  from  his  sewer  from 
becoming  a  nuisance  to  the  adjoining  occupiers  ;  and  if,  by  reason 
of  an  original  faulty  construction  of  the  sewer,  the  filth  therefrom 
percolates  through  the  soil  and  floods  the  cellars  of  the  adjoining 
occupiers,  the  landowner  will  be  responsible  for  the  nuisance, 
although  such  occupiers  are  his  own  tenants  {t). 

Where  the  plaintiff  and  defendant  were  occupiers  of  adjoining 
houses,  and  an  old  drain  commenced  on  the  defendant's  premises 
and  then  passed  under  other  houses,  receiving  their  drainage,  and 
back  again  under  the  defendant's  house  and  then  under  the  plain- 
tiff's,  and  did  damage  by  leakage  into  his  cellar,  it  was  held  that 
the  defendant  was  liable  for  the  damage  done,  although  he  was 
unaware  of  the  existence  of  the  drain  and  was  guilty  of  no  negli- 
gence, for  it  was  his  duty  to  keep  his  drainage  from  passing  to 
the  plaintiff's  premises  otherwise  than  along  its  accustomed 
channel  {u).  The  rule  of  law  is,  that  the  person  who,  for  his 
own  purposes,  brings  on  his  land,  and  keeps  there,  anything  of  a 
kind  or  in  a  quantity  not  necessary  for  the  ordinary  enjoyment  of 
his  property,  and  likely  to  do  mischief  if  it  escapes,  must  keep  it 
in  at  his  peril,  and,  if  he  does  not  do  so,  is  frirm  facie  answerable 
for  all  the  damage  which  is  the  necessary  consequence  of  its 

(g)  Eastern  &  South  African  Telegraph  239 ;  46  L.  J.  C.  P.  438.    Provisions  are 

Co.  V.  Cape  Town  Tramwayg  Co.  (1902),  contained  in  the  Public  Health  Act, 

A.  C.  381 ;  71  L.  J.  P.  C.  122.  1875,  giving  power  to  purchase  and  sell 

(f)  Fenruddocli's  cate,  5  Co.  Eep.  101 ;  sewer  rights  (38  &  39  Vict.  o.  55,  s.  14) ; 

Saten'i  case,  9  Co.  Eep.  53  ;  Bp/nolds  v.  and  to  make  and  drain  sewers  (ss.  15-17); 

Olarh,  Fort.   212 ;   Fa'y  v.   Prentice,  1  to  alter  or  discontinue  sewers  (s.  18),  and 

0.  B.  828  ;  14  L.  J.  C.  P.  298.  to  cleanse  them  (s.   19) ;    to  empower 

(s)  I'ereajit  V.  GoZdingr,  1  Salk.  21,  360;  owners    and  occupiers  of   premises  to 

Eodglcinson  v.  Ennor,  4  B.  &  S.  229 ;  32  drain  into  the  sewers  of  the  local  autho- 

L.  J.  Q.  B.  231.  rity  (ss.  21,  22) ;   and  to  empower  the 

(t)  Alston  V.  Orant,  3  E.  &  B.  128 ;  authority  to  enforce  the    drainage    of 

23  L.  J.  Q.  B.  163.     Cf.  Margroves  v.  houses  (ss.  23-26).     The  cleansing  of 

Hartop,  [1905]  1  K.  B.  472;  74  L.  J.  offensive  ditches  and  the  removal  of  filth 

K.  B.  233.  is  also  provided  for  (ss.  49,  50).     SeQ 

{%)  Bumphrks  V.  Cousins^  2  0.  P.  D,  pns?,  p,  1010,  Public  Offloo];a, 
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escape  («).  The  person  whose  mine  is  flooded  by  the  water  from 
his  neighbour's  reservoir,  or  whose  cellar  is  invaded  by  the  filth 
of  his  neighbour's  privy,  or  whose  habitation  is  made  unhealthy 
by  the  noisome  vapours  of  his  neighbour's  alkali  works,  is 
damnified  without  any  fault  of  his  own ;  and  it  seems  but  just 
that  the  neighbour  who  has  brought  something  on  his  own  pro- 
perty (which  was  not  naturally  there),  harmless  to  others  so  long 
as  it  is  confined  to  his  own  property,  but  which  he  knows  will  be 
mischievous  if  it  gets  on  his  neighbour's,  should  be  obliged  to 
make  good  the  damage  which  ensues,  if  he  does  not  succeed  in 
confining  it  to  his  own  property.  But  for  his  act  in  bringing  it 
there  no  mischief  could  have  accrued,  and  it  seems  but  just  that 
he  should  at  his  peril  keep  it  there  so  that  no  mischief  may 
accrue,  or  answer  for  the  natural  and  anticipated  consequence, 
whether  the  things  so  brought  be  beasts,  or  water,  or  filth,  or 
stenches  {y).  In  the  leading  case  upon  this  subject  a  millowner 
had  constructed  upon  his  land  with  all  due  care  a  reservoir. 
The  water  in  the  reservoir  broke  into  some  disused  shafts  and 
thence  into  the  plaintiff's  mine,  and  it  was  held  that  he  was 
entitled  to  recover  {z).  The  distinction  is  between  the  natural 
and  an  artificial  user  of  the  land.  From  the  necessity  of  the 
case,  every  owner  of  a  mine  must  submit  to  the  inconvenience  of 
having  the  water  of  an  adjoining  mine  upon  a  higher  level  descend 
upon  his  mine,  so  long  as  it  descends  in  the  natural  course  of 
drainage ;  but  that  does  not  entitle  the  owner  of  the  adjoining 
mine  to  throw  upon  him,  in  some  other  way,  water  which  might 
be  allowed  to  descend  upon  him  in  a  modified  form,  not  occasioning 
the  same  amount  of  injury  to  his  property  (a).  Therefore,  where 
the  owner  of  a  mine  on  a  higher  level  pumped  up  into  it  water 
from  a  lower  level  (for  the  purpose  of  working  a  lower  seam),  so 
that  more  water  flowed  into  the  adjoining  mine,  which  was  on  a 
lower  level,  than  would  have  resulted  from  the  natural  gravitation 
of  the  water  from  the  higher  to  the  lower  level,  an  action  was 
held  to  lie  against  the  owner  of  the  higher  mine  (&).  If  any  one 
by  artificial  erection  on  his  own  land,  causes  water,  even  though 
arising  from  natural  rainfall  only,  to  collect  and  then  pass  into 

(a)  He  can  excuse  himself  by  showing  can  Telegraph  Co.  y.  Cape  Town  Tram- 

that  the  escape  was  owing  to  the  plain-  ways  Co.  (1902),  A.  C.  381 ;   71   L.  J.  - 

tiff's  default,  or  in  consequence  of  vis  P.  0.  122. 

major  or  the  act  of  God.    Fletcher  v.  {z)  Jtylands  v.  Fletcher,  L.  R.  3  H.  L. 

Bylands,  L.  K.  3  H.  L.  p.  339 ;  27  L.  J.  330  ;  27  L.  J.  Ex.  161 ;  Snom  v.  White- 

Ex.  161 ;  NialwU  v.  MarslanA,  2  Ex.  D.  head,  27  Ch.  D.  588;  53  L.  J.  Ch.  885; 

1;  44  L.  J.  Ex.  134.     See  ^osi,  p.  491.  Ballard  v.   Tomlinson,  29  Ch.  D.  115; 

(2/)  Bifiands  v.  Fletcher,  L.  R.  3  H.  L.  54  L.  J.  Oli.  454. 

330;  27  L.  J.  Ex.  161.    The  principle  (a)  Wood,  \.-C.,Att.-Gen.  v.Birming- 

of  this  case  has  recently  been  applied  hfim  (^Borough)  4  K.  &  J.  528  at  p.  542. 

to  currents  of  electricity.   National  Tele-  (b)  Baird   v.    Williameon,  15   C.   B, 

plione  Co.  V.  BaJcer  (1893),  2  Ob.  186;  N.  S.  376;  33  I<.  J.  C.  P.  lOi, 
eg  t,  J.  Ch.  699;  Haster^  <&  Sv,uth  4fn-- 
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his  neighbour's  land,  and  thus  substantially  to  interfere  with  his 
enjoyment,  he  will  be  liable  to  an  action  at  the  suit  of  him  who 
is  so  injured  (c).  So,  where  by  reason  of  an  unprecedented 
rainfall,  a  quantity  of  water  accumulated  against  one  side  of  a 
railway  embankment,  and  the  railway  company,  to  preserve  their 
embankment,  cut  trenches  in  it  through  which  the  water  escaped 
on  to  the  land  of  the  plaintiff  on  a  lower  level,  it  was  held  that, 
although  they  had  not  brought  the  water  on  to  their  land,  and 
there  was  no  negligence  on  the  part  of  the  company,  they  were 
nevertheless  liable,  as  they  had  no  right  to  protect  their  property 
by  transferring  the  mischief  from  their  own  land  to  that  of  the 
plaintiff  (d).  So,  where  the  defendant,  a  mine-owner,  had  diverted 
a  natural  watercourse  which  ran  across  and  over  his  mine,  and 
had  constructed  the  diverted  watercourse  so  inefficiently  tbat, 
on  the  occasion  of  heavy  falls  of  rain,  the  water  flowed  over  the 
top  of  the  artificial  bank  of  the  watercourse  into  fissures  and  holes 
in  the  surface  of  the  adjoining  land,  and  so  into  the  plaintiff's 
mine,  it  was  held  that  the  defendant  was  liable  (e).  Where  a 
mine-owner  had  a  mine  which  could  not  be  worked  without  letting 
in  a  river  and  flooding  the  mine,  and  through  that  the  adjoining 
mine  of  the  plaintiff,  it  was  held  that  the  plaintiff  was  entitled  to 
an  injunction  to  restrain  the  working  of  the  mine  (/). 

Similarly,  a  man  may  not  allow  water  to  collect  in  his  cellar, 
and  from  thence  to  percolate  into  his  neighbour's  cellar  (g) ;  nor 
poison  the  water  in  his  own  well,  and  then  allow  it  to  percolate 
into  his  neighbour's  well  (h).  And  the  same  principle  applies 
to  all  things  artificially  brought  upon  the  defendant's  land  and 
liable,  if  they  escape,  to  injure  his  neighbour.  In  one  case  the 
predecessors  of  the  defendants  had  fenced  their  land  with  wire 
rope,  which  the  defendants  allowed  to  remain,  and  from  time  to 
time  partially  repaired.  From  long  exposure,  the  strands  of  the 
wires  composing  the  rope  decayed ;  and  pieces  of  it  fell  to  the 
ground  and  lay  hidden  in  the  grass  of  the  adjoining  pasture, 
occupied  by  the  plaintiff.  The  plaintiff's  cow  grazing  there, 
having  swallowed  one  of  these  pieces,  and  having  died  in  conse- 
quence, it  was  held  that  the  defendants  were  liable  to  compensate 
the  plaintiff  for  the  loss  of  the  cow  (i).  So,  where  the  defendants 
planted  on  their  own  land,  and  at  about  four  feet  from  their 

(c)  Hurdmm  v.  N.  E.  My.,  3  C.  P.  D.      115 ;  44  L.  J.  Ch.  69. 

168 ;  47  L.  J.  0.  P.  368.  (g)  Snow  v.  Whitehead,  27  Oh.  D.  588 ; 

(d)  Whalley  v.  LaneasMredc  YorJtshire      53  L.  J.  Ch.  885. 

Raily  ,  13  Q.  B.  D.  131 ;  53  L.  J.  Q.  B.  (ft)  Ballard  v.  Tomlimon,  29  Ch.  D. 

285.  115;   54  L.  J.  Ch.  454;  HodgUnson  v. 

(e)  Fletcher  v.  Smith,  2  App.  Cas.  781 ;      JSnTior,  4  B.  &  S.  229 ;  32  L.  J.  Q.  B. 


S.  0.  uom.  Smith  v.  Musgrave,  47  L.  J.      231. 
Ex.  4.  (j)  Firth  v.  Bowling  Iron  Co.,  3  C.  P. 

(/)  Crompton  v.  Lea,  L.  E,  19  Eq.      D.  254 ;  47  L.  J.  0.  P.  358. 
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boundary,  a  yew  tree,  iwhich  grew  over  the  boundary,  and  pro- 
jected into  the  adjoining  meadow  of  the  plaintiff,  and  the 
plaintiff's  horse,  feeding  in  the  meadow,  ate  of  the  yew  tree, 
and  was  poisoned,  and  died,  it  was  held  that  the  defendants 
were  liable  (k).  And  where  the  defendant  allowed  his  trees 
to  overhang  his  neighbour's  land  and  interfere  with  the  growth 
of  fruit  trees  there,  it  was  held  that  he  was  liable  to  an 
action  (I). 

But  there  is  some  limit  to  the  liability  of  a  man  who  brings 
a  dangerous  object  on  to  his  land.  In  no  case  is  he  liable  for 
vis  major  or  the  act  of  God.  If  a  man  erects  a  reservoir  on  his 
land,  he  is  not  liable  for  an  escape  of  the  water  which  injures 
his  neighbour,  if  the  escape  is  caused  by  a  storm  or  an  extra- 
ordinary rainfall  which  could  not  reasonably  have  been  anticipated, 
although,  if  it  had  been  anticipated,  the  effect  might  have  been 
prevented  (m) ;  and,  if  he  allows  it  to  collect  on  his  land  in 
hollows  and  openings  made  in  the  ordinary,  reasonable,  and  proper 
mode  of  enjoying  his  land,  his  responsibility  will  naturally  be  less, 
and  he  may  be  liable  only  for  an  escape  which  is  attributable  to 
negligence  (n).  Thus,  the  owner  of  one  storey  of  a  house  is  not 
liable,  without  negligence,  to  the  owner  of  the  storey  below  for 
the  damage  caused  by  a  rat  eating  into  a  cistern  on  the  upper 
floor,  and  so  causing  the  water  to  flow  into  the  lower  story,  the 
cistern  being  for  the  mutual  benefit  of  both  storeys  (o).  Nor  is 
the  occupier  of  an  upper  floor  liable,  without  negligence,  to  the 
occupier  of  a  lower  for  the  leakage  of  water  from  a  water-closet 
of  which  he  has  the  exclusive  use  (p). 

Nuisance — Offensive  smells  and  noisome  trades  (q). — An  action  on 
the  case  lies  if  a  man  erect  anything  offensive  so  near  the  house 
of  another  as  to  interfere  substantially  with  its  reasonable  comfort 
and  enjoyment  (r),  as  a  swine-sty  (s),  a  lime  kiln  (t),  a  dye-house  (m), 
a  tallow-furnace  (as),  a  privy  (y),  a  brewhouse  (z),  a  tan-vat  (a),  a 

(&)  Crowhurst   v.    Amersham   Burial  Health.  Act,  1875  (38  &  39  Vict.  c.  55), 

Board,  4  Ex.  D.  5 ;  48  L.  J.  Ex.  109.  ss.  112-115.    As  to  nuisances  in  London, 

(Z)  Smith  V.   Giddy  (1904),  2  K.  B.  see  54  &  55  Vict.  c.  76. 

448  ;  73  L.  J.  K.  B.  894.  (r)  St.  Helen's  Smelting  Go.  v.  Tipping, 

(m)  Nichols  V.  Marsland,  2  Ex.  D.  1 ;  11  H.  L.  0.  642 :   35  L.  J.   Q.  B.  66. 

44  L.  J.  Ex.  134 ;  Anderson  v.  Oppeii-  See  Com.  Dig.  Action  upon  tlie  Case  for 

heimer,  5  Q.  B.  D.  602  ;  49  L.  J.  Q.  B.  a  Nuisance,  A. 

708.     See  also  ante,  p.  489.  (s)  Ahlred's  case,  9  Co.  Eep.  59  a. 

(m)  Smith  v.  Fletcher,  L.  K.  9  Ex.  64 ;  (0  IMd. 

43  L.  J.  Ex.  70 ;  Crompton  v.  Lea,  L.  E.  (u)  Jonesr.  Pou)eZZ,Hutton,  135 ;  Palm. 

19  Eq.  115 ;  44  L.  J.  Cli.  69.    Per  Brett,  589. 

M.E.,  in  Whalley  y.  Lancashire  &  York-  (a;)  Morley  v.  Pragnell,  Cro.  Car.  519  J 

shire  Baily.,  13  Q.  B.  D.  131 ;  53  L.  J.  Bliss  v.  Ball,  4  Bing.  N.  C.  183;  7  L.  J. 

Q.  B.  285.  C.  P.  122. 

(o)  Carstairs  v.  Taylor,  L.  E.  6  Ex.  (j/)  Tenant  v.  Oolding,  1  Salk.  21, 360. 

217 ;  40  L.  J.  Ex.  129.  (z)  Jones  v.  Powell,  Hutton,  135 ;  Palm, 

(p)  Ross  V.  Fedden,  L.  E.  7  Q.  B.  661 ;  539. 

41  L.  J.  Q.  B.  270.  (a)  Ibid. 

(2)  As  to  oifensive  trades,  see  Public 
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smelting  furnace  (b),  a  glass-house  (e),  a  soap-boilery  (d),  a  factory 
chimney  emitting  smoke  (e)  or  offensive  vapours  (/). 

Brick-burning  is  not  in  itself  a  noxious  trade,  for  bricks  may 
be  burned  without  causing  any  nuisance  (g) ;  but  it  may  be  carried 
on  so  as  to  be  a  nuisance  (A),  Whether  it  is  so  or  not  is  largely 
a  question  of  fact.  It  is  not  necessary  to  prove  that  the  smell  is 
unwholesome.  The  smell  of  stied  hogs,  melting  tallow,  and  other 
smells,  may  not  be  positively  noxious;  but  they  may  be  very 
nauseous,  keeping  all  who  inhale  them  in  a  state  of  chronic  dis- 
comfort, though  they  may  not  injure  animal  or  vegetable  health. 
The  question  is  whether  they  substantially  interfere  with  the 
reasonable  comfort  of  the  plaintiff's  dwelling.  In  order  to  be 
actionable  the  discomfort  must  go  to  the  extent  of  materially 
interfering  with  the  ordinary  physical  comfort  of  human  existence, 
not  merely  according  to  elegant  liabits  of  living,  but  according  to 
plain  notions  amongst  English  people  (i).  But  the  standard  of 
comfort  amongst  English  people  varies  in  different  localities,  and 
accordingly  in  arriving  at  a  conclusion  whether  the  carrying  on  of 
a  trade  is  or  is  not  a  nuisance,  all  the  circumstances,  including 
those  of  time  and  locality,  must  be  taken  into  consideration.  A 
swine  sty  might  not  be  considered  a  nuisance  in  Bethnal  Green, 
but  it  certainly  would  be  so  in  Grosvenor  Square  (Jc).  In  counties 
where  great  works  have  been  erected  and  carried  on,  persons  must 
not  stand  on  their  extreme  rights  and  bring  actions  in  respect  of 
every  matter  of  annoyance ;  for,  if  so,  the  business  of  the  whole 
country  would  be  seriously  interfered  with.  There  is,  moreover,  a 
distinction  between  a  trade  that  injuriously  affects  property,  and 
one  that  causes  only  a  certain  amount  of  personal  discomfort. 
With  regard  to  the  latter,  if  a  man  lives  in  a  town  he  must 
necessarily  subject  himself  to  the  operations  of  trades  carried  on 
in  his  immediate  neighbourhood.  If  he  lives  in  a  street  where 
there  are  numerous  shops,  and  a  shop  is  opened  next  door  to  him, 
which  is  carried  on  in  a  fair  and  reasonable  way,  he  has  no  ground 
of  complaint.  But  where  one  person  carries  on  in  the  neighbour- 
hood of  another  a  trade  the  immediate  result  of  which  is  a  sensible 

(6)  Poynter  v.  Oill,  3  Roll.  Abr.  89.  Ledbitter,  13  C.  B.  N.  S.  470 ;  32  L.  J. 

(c)  Joiies  V.  Powell,  Hutton,  135 ;  Palm.      C.  P.  104. 

539.  (0  Walter  v.  Selfe,  4  De  G.  &  Sm.  315 

(d)  Eex  V.  Pierce,  2  Show.  327.  at  p.  323 ;  20  L.  J.  Ch.  433,  per  Knight 

(e)  Crump  v.  Lambert,  L.  E.  3  Eq.      Bruce,  V.-C. 

409.  (70  Hole  v.  Barlow,  4  0.  B.  N.  S.  334 

■    (/)  Shott's  Iron  Co.  v.  Inglis,  7  App.  at  p.  340  ;  27  L.  ,T.  C.  P.  207,  per  Byles, 

Cas.  518.  J. ;  Bamford  v.  Turnley,  3  B.  &  S.  62 ; 

(gr)  Wanstead  Local  Board  v.  Bill,  13  31  L.  J.  Q.  B.  286,  per  Pollock,  C.B. ; 

C.  B.  N.  S.  479;  32  L.  J.  M.  C.  135.  Sturges  v.  Bridgman,  11  Oh.  D.  852  at 

(ft)  Polloclc  V.  Lester,  11   Hare,  266;  p.  865;  48  L.  J.  Oh.  785,  per  Thesiger, 

Beardmore  v.  Tredwell,  3  Giff.  683 ;  31  L.J. ;  Buslmer  v.  Polsiie  (1906),  1  Oh, 

L.  J.  Ch.  892 ;  Bamford  v.  Turnley,  3  B.  234  ;  75  L,  J,  Oh.  79, 
&  S,  6,2 ;  31.  L.  J.  q.  B.  286 ;  Cciveij  v. 
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injury  to  the  value  of  his  property,  very  different  considerations 
apply  (l). 

To  put  premises  to  a  use  which  is  not  the  ordinary  use  in 
the  neighbourhood  may  constitute  a  nuisance  (m).  When  the 
defendant  converted  into  a  restaurant  a  residential  flat  imme- 
diately below  the  plaintiff's  flat,  which  was  rendered  uncom- 
fortable from  the  heat  of  the  restaurant,  this  was  held  to  be 
a  nuisance  (n). 

But  the  interference  with  the  reasonable  enjoyment  of  the 
plaintiff's  property  must  be  a  substantial  interference.  The 
damage  must  be  sensible,  so  that  every  fairly-instructed  person 
can  clearly  perceive  it,  not  merely  such  as  can  only  be  made 
sensible  by  the  microscope  or  by  chemical  tests.  It  must  be  such 
as  can  be  shown  by  a  plain  witness  to  a  plain  common  juryman  (o). 
It  must  not  merely  be  temporary  (p). 

A  lawful  trade  may  be  so  carried  on  as  to  be  a  nuisance,  although 
the  place  where  it  is  carried  on  is  a  convenient  place  for  such  a 
trade,  and  the  exercise  of  the  trade  there  is  only  a  reasonable  use  by 
the  defendant  of  his  own  land.  The  spot  may  be  very  convenient 
for  the  defendant  or  for  the  public  at  large,  but  very  inconvenient 
to  a  particular  individual,  who  chances  to  occupy  the  adjoining 
land;  and  proof  of  the  benefit  to  the  public  from  the  exercise  of 
a  particular  trade  in  a  particular  locality  can  be  no  ground  for 
depriving  any  individual  of  his  right  to  compensation  in  respect 
of  the  particular  injury  he  has  sustained  from  it  (q).  When, 
therefore,  it  is  said  that  "  a  tan-house  is  necessary,  for  all  men 
wear  shoes,  yet  this  may  be  pulled  down  if  it  is  erected  so  as  to 
cause  a  nuisance  to  another  ;  so  of  a  glass-house,  for  they  ought 
to  be  erected  ia  places  convenient  for  them  "  (r) :  what  is  meant 
is,  that  they  must  be  erected  in  a  place  where  they  will  not  cause 
a  nuisance  to  anybody.  Nor  can  the  defendant  pray  ia  aid  the 
public  benefit.  Trades  are,  no  doubt,  carried  on  for  the  benefit  of 
the  public ;  but  the  primary  object  is  the  benefit  of  the  particular 
manufacturer  who  realizes  the  profit  of  the  business  ;  and  it  is  no 
answer  to  a  private  individual,  who  is  injured  by  the  exercise  of 
the  trade  in  such  a  way  as  to  be  a  nuisance,  to  say  that  others 

(1)  St.  Sekn's  Smelting  Co.  v.  Tipping,  L.  J.  Oh.  630  ;    Colwell  v.  St.  Panaras 

11  H  L  C.  642;  35  L.  j.  Q.  B.  66.  Borough  Counail,  [1904],  1  Oh.  707 ;  73 

(m)  Ball  V.  Eay,  L.  E.  8  Oh.  467.  L.  J.  Oh.  275. 

(w)  Smders-Cliirk  v.  Grosoenor  Man-  (?)  Bamford  v.  Turnley,  3  B.  &  S.  62 ; 

liom  Co.  (1900),  2  Oh.  873;    69  L.  J.  31  L.  J.  Q.  B.  286;  Cavey  v.  Ledbilter, 

Oh.  579.     Att.-Om.  v.  Cole  (1901),  1  Oh.  13  0.  B.  N.  S.  470  ;  32  L.  J.  0.  P.  105, 

205  •  70  L  J.  Oh.  148.  overruling  Hole  v.  Barlow,  4  0.  B.  N.  S. 

(o)  Per  James,  L.J.,  Salvin  V.  North  334 ;  27  L.  J.  0.  P.  207.     See  Heging- 

Braneepeth  Coal  Co.,  L.  K.  9  Oh.  705 ;  44  hotJiam  v.  Eastern  and  Continental  Steam 

L.  J.  Oh.  149.  Paelcet  Co.,  8  0.  B.  337 ;  19  L.  J.  0.  P. 

(p)  Harrison  v.  Southwarlc  &  Vaux-  25. 

hall  Water  Co.,  [1891]  2  Oh    400 ;  60  (r)  Jones  v.  PoweU,  Palm.  536. 
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are  benefited  by  it  (s).  To  watch  or  beset  a  man's  house  with  a 
Tiew  to  compel  him  to  act  against  his  will  in  a  particular  way 
may  be  a  nuisance  if  it  interferes  with  the  ordinary  enjoyment  of 
the  house  (t). 

Nuisance — Prescriptive  right  to  cause  a  nuisance. — If  the  trade 
is  proved  to  be  a  noisome  trade,  the  defendant  may,  nevertheless, 
establish  a  prescriptive  right  to  the  exercise  of  the  trade  on  the 
particular  spot,  by  showing  that  he  has  exercised  it  without  inter- 
ruption for  the  period  of  twenty  years  (m).  The  nuisance  may 
become  "  hallowed  by  prescription  "  (x).  A  right  to  discharge 
sewage  on  the  servient  tenement  may  be  acquired  by  prescrip- 
tion («/).  "  It  used  to  be  thought,  that  if  a  man  knew  there  was 
a  nuisance,  and  went  and  lived  near  it,  he  could  not  recover, 
because,  it  was  said,  it  is  he  that  goes  to  the  nuisance,  and  not 
the  nuisance  to  him.     That,  however,  is  not  the  law  now  "  {z). 

Nuisance — Noise. — Noise  alone  may  constitute  a  nuisance  {a). 
A  man  is  entitled  to  the  comfortable  enjoyment  of  his  dwelling- 
house.  If  his  neighbour  makes  such  a  noise  as  to  interfere  with 
the  ordinary  use  and  enjoyment,  or  to  cause  serious  annoyance  and 
disturbance,  the  occupier  of  the  dwelling-house  is  entitled  to  be 
protected  from  it  (h).  A  person  who  makes  a  noise  with  a  speak- 
ing trumpet  at  night  is  liable  for  a  nuisance  (c).  If  a  belfry  is 
erected  so  near  to  the  dwelling-house  of  the  plaintiff,  that  the 
bells  when  rung  prevent  people  from  being  heard  whilst  talking 
in  the  house,  or  disturb  the  rest  of  the  inmates  at  night,  this  is 
such  an  invasion  of  the  domestic  enjoyment  of  a  man's  home  as 
entitles  him  to  an  injunction  to  prevent  the  nuisance. (<^).  So,  the 
setting  up  a  powerful  brass  band,  which  plays  twice  a  week  for 
several  hours  in  the  immediate  vicinity  of  a  gentleman's  house, 
is  a  nuisance  (e).  It  is  no  answer  to  say  that  the  defendant  is 
only  making  a  reasonable  use  of  his  property,  because  there  are 

(«)  StoohpoH  Water uoorhs  v.  Fotter,  7  27  L.  J.  0.  P.  208,  per  Byles,  J.  ;  Tip- 

H.  &  N.  160 ;  31  L.  J.  Ex.  9.     Cf.  Atl.-  ping  v.  St.  Helen's  Smelting  Co.,  L.iK.  1 

Gen.  V.  Birmingham  (Borough)  4  K.  &  Ch.  66.     See  2  Bl.  Comm.  403. 

J.  528.  (a)  Crump  v.  Lambert,  h-  K.  3  Eg. 

(0  Lyons  v.  Wilkins,  [1899]  1  Ch.  255  ;  409  ;  ElUotson  v.  Feetham,  2  Bing.  N.  0. 

68  L.  J.  Oh.  146.  134 ;  Sly  an  v.  Sutehinson,  2  Selw.  N.  P. 

(m)  ElUotson  V.  Feetham,  2  Bing.  N.  0.  1129  ;  Bradley  v.  Oill,  Lutw.  69. 

134.    As  to  presoriptiYe  rights  to  foul  a  (6)  Brodet  v.  Saillard,  2  Ch.  D.  692  ; 

Btream,  &o.,  see  Goldsmid  v.  Tunh-idge  45  L.  J.  Ch.  414 ;  Ball  v.  Bay,  L.  E.  8 

Wells  Commissioners,  L.  E.  1  Ch.  349 ;  Ch.  467. 

35  L.  J.  Ch.  882 ;   Att.-Gen.  v.  Bich-  (c)  Bex  v.  Smith,  1  Stra.  704. 

mond,  L.  E.  2  Eq.  306 ;  35  L.  J.  Ch.  (d)  Soltau  v.  Se  Held,  2  Sim.  N.  S. 

597 ;  Att.-Gen.  y.  Basingstoke  {Mayor),  133 ;  21  L.  J.  Oh.  153. 

45  L.  J.  Oh.  726.  (e)  Wallcer  v.  Brewster,  L.  E.  5  Bq. 

(a;)  Bliss  v.  Hall,  4  Bing.  N.  0.  183 ;  25 ;  37  L,  J.  Ch.  33.     A  reasonable  use 

7  L.  J.  C.  P.  121,  per  Vaughan,  J.  of  a  house  by  playing  and  singing  is  not 

(i/)  Brown  y.  Dunstable   Corporation,  a  nuisance,  unless  there  is  a  malicious 

[1899]  2  Ch.  378;   68  L.  3.  Ch.  498;  intention    to    annoy    the    neighbours. 

Harrington  (Earl)  v.  Derby  Corporation,  Christie  v.  Davey  (1893),  4  Ch.  316  ;  62 

[1905]  1  Ch.  205  ;  74  L.  J.  Ch.  219.  L,  J.  Ch.  439. 

(«)  Hole  V.  Barlow,  4  C.  B.  N.  S.  334 ; 
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many  trades  and  many  occupations  which  are  not  only  reasonable 
but  necessary  to  be  followed,  which  still  cannot  be  allowed  in 
proximity  to  dwelling-houses  so  as  to  interfere  with  the  comfort 
of  their  inhabitants  (/).  Thus  a  smith's  forge  has  been  held  to 
be  a  nuisance  {g) ;  and  so  has  a  tobacco-mill  (Ji),  and  a  noisy 
workshop  (i),  and  a  circular  saw  {h) ;  and  noises  which  would  not 
be  actionable  if  made  in  the  hoiia  fide  exercise  of  a  trade  or  right 
of  property  may  become  actionable  if  made  maliciously  (I),  or  if 
unduly  prolonged  (m). 

But  a  nuisance  from  noise  is  much  more  difficult  to  establish 
than  when  the  injury  complained  of  is  the  demonstrable  effect  of 
a  visible  or  tangible  cause,  as  when  waters  are  fouled  by  sewage, 
or  when  the  fumes  of  mineral  acids  passing  from  the  chimneys  of 
factories  over  land  or  houses  produce  deleterious  physical  changes 
which  science  can  trace  and  explain.  A  nuisance  by  noise  (sup- 
posing malice  to  be  out  of  the  question)  is  emphatically  one  of 
degree ;  and  the  law  does  not  regard  trifling  inconveniences  {n). 
Annoyance  from  noise  caused  by  the  unusual  use  of  a  house,  as 
by  turning  it  into  a  stable,  may  be  a  nuisance,  where  like  annoy- 
ance from  the  ordinary  use  of  it  would  not  be  (o). 

A  nuisance  may  be  caused  by  several  persons  acting  inde- 
pendently of  each  other.  If  the  act  of  each  taken  separately 
would  not  amount  to  an  actionable  wrong,  it  may  be  doubted 
whether  at  common  law  an  action  for  damages  will  lie  against 
them  in  the  aggregate.  But  an  action  for  an  injunction  may  be 
maintained,  and  in  such  a  case  it  will  be  no  defence  that  the  injury 
caused  by  any  one  of  them  might  not,  if  it  stood  alone,  be  suffi- 
cient to  give  any  ground  of  complaint,  or  that  it  is  impossible 
for  the  plaintiff  to  show  what  share  each  has  had  in  causing  the 
nuisance  (p). 

Nuisance — Joint  wrong-doers. — Where  a  nuisance  arising  from 
any  noxious  or  offensive  gas  or  gases  is  wholly  or  partially  caused 
by  the  acts  or  defaults  of  several  persons,  any  person  injured  by 
such  nuisance  may  proceed  against  any  one  or  more  of  such  persons, 
and  may  recover  damages  from  each  person  made  a  defendant  in 

(/)  Broder  v.  Saillard,  2  Oh.  D.  692  ;  337,  et  seq. ;  22  L.  J.  Ch.  811.     Seo  also 

45  L.  J.  Oh.  414 ;  Ball  v.  Bay,  L.  K.  Inchhald   v.  Bobinson,  L.  B.  4  Ch.  388 

8  Oh.  467.  (circus) ;  Jenlcins  v.  Jachson,  40  Oh.  D. 

(g)  Bradley  v.  Gill,  Lutw.  69.  71 ;  58  L.  J.  Oh.  124  (dancing)  ;  Lamb- 

Qi)  Styan  v.  Hutchinson,  2  Selw.  N.  P.  ton  v.  Mellish,  [1894]  3  Oh.  163  ;  63  L.  J. 

1068.  Oh.  929  (merry-go-round). 

(«)  EUiotson  V.  Feetham,  2  Bing.  N.  0.  (n)  See  the  observations  of  Lord  Sel- 

134.  borne,  L.O.,  Oaunt  v.  Fynney,  L.  E.  8 

(7c)  Gort  V.  Clarh,  18  L.  T.  343.  Oh.  8 ;  42  L.  J.  Ofa.  122. 

(0  Eeeble    v.   Hickeringill,  11    Bast.  (o)  Ball  v.  Bay,  L.  E.  8  Ch.  467. 

574  n.     Christie  v.  Davey  (1893),  1  Oh.  (p)  Thorpe  v.  Brumfitt,  L.  E.  8  Oh. 

316 ;  62  L.  J.  Ch.  429.  C50  ;  Lambton  v.  Mellish  (1894),  3  Ch. 

(m)  Att.-Gen.  v.  Sheffield  Gas    Con-  163  ;  63  L.  J.  Oh.  929. 
sumers'  Co.,  3  De  G.  M.  &  G.  304  at  p. 
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proportion  to  the  extent  of  the  contribution  of  such  defendant  to 
the  nuisance,  notwithstanding  that  the  act  or  default  of  such 
defendant  would  not  separately  have  caused  a  nuisance  (q). 

Nuisance — Injury  to  reversion.^Por  a  merely  temporary 
nuisance  the  occupier  is  the  proper  person  to  sue.  But  the 
reversioner  has  also  a  right  of  action  if  the  act  complained  of  is 
injurious  to  his  reversionary  interest  (r). 

That  which  might  not  be  a  nuisance  as  between  strangers  may 
be  actionable  as  a  nuisance  as  between  persons  standing  in  a 
particular  relation  to  one  another.  The  relation  of  landlord  and 
tenant  prevents  the  landlord  from  derogating  from  his  grant. 
After  letting  a  house  to  a  tenant  he  cannot  by  working  engines 
upon  his  adjoining  land  injure  the  house  of  his  tenant  through 
consequent  vibration,  even  though  but  for  the  age  of  the  house 
no  damage  would  have  been  done  (s). 

Nuisance — Continuing  nuisances. — The  continuance  of  the  nui- 
sance is  a  fresh  injury  for  which  another  action  may  be  brought, 
and  so,  toties  guofies,  until  the  obstruction  is  removed  (t),  or  the 
wrongful  act  done  away  with  (u).  And  a  person  is  entitled  to 
bring  an  action  for  damage  by  subsidence  after  receiving  compen- 
sation for  previous  subsidence  (x). 

The  occupier  of  a  house  is  liable  for  allowing  the  continuance 
on  his  premises  of  any  artificial  work  which  causes  a  nuisance  to 
a  neighbour,  even  though  it  has  been  put  there  before  he  took 
possession.  Where,  therefore,  the  damp  from  an  artificial  mound 
on  the  defendant's  land  penetrated  the  plaintiff's  wall,  it  was  held 
that  the  defendant  was  liable  for  the  nuisance  (y). 

Nuisance  —  Liability  of  the  landlord. — A  landowner  who 
creates  a  nuisance  upon  his  land,  or  purchases  land  with  an 
existing  nuisance  upon  it,  cannot,  by  conveying  the  land  to 
another,  get  rid  of  his  responsibility  on  the  ground  that  he  has 
no  longer  any  control  over  the  nuisance.  "  Before  his  assignment 
over  he  was  liable  for  all  consequential  damages ;  and  it  shall  not 

(q)  The  Alkali,  &o.,'Works  Regulation  Co.  v.  City  of  London  Electric  Lighting 

Act,  1881  (ii  &  45  Vict.  o.  37),  s.  28.  Co.  (1895),  1  Oh.  287 ;  64  L.  J.  Oh.  216. 

This  section  does  not  apply  to  any  de-  (s)  Grosvenor  Hotel  Co.  v.  Hamilton, 

fendant  who  can  produce  a  certificate  [1894]  2  Q.  B.  836 ;  63  L.  J.  Q.  B.  661. 

from  the  chief  inspector,  that  in  the  (t)  Boswell  v.   Prior,   12  Mod.   635; 

works  of  such  defendant  the  require-  BattishiU  v.  Reai,  18  0.  B.  696 ;  25  L.  J. 

ments  of  this  Act  have  been  complied  0.  P.  290;  Slmdwell  v.  Hutchinson,  2  B. 

with,  and  were  complied  with  when  the  &  Ad.  97;  9  L.  J.  (O.  S.)  K.  B.  142  ; 

nuisance  arose.  ante,  p.  84,  and  post,  p.  501. 

(r)  Jachson  v.  Feslced,  1  M.  &  S.  234 ;  (a)  Whitehouse  v.  Felhtoes,  10  C.  B. 


^son  V.  Savage,  1  0.  B.  N.  S.  347  ;  N.  S.  765;  30  L.  J.  C.  P.  305. 

26  ti.  J.  C.  P.  50  ;  Metropolitan  Astocia-  (x)  Darley  Main  Colliery  Co.  v.  Mit- 

tion  V.  Pefeh.S  C.B.  N.  S.  504;  27  L,  J.  chell,  11  App.  Gas.  127;  55  L.  J.  Q.  B. 

0.  P.  330  ;  Bell  v.  Midland  By.,  10  C.  B.  529 ;  Grumbie  v.  Wallsend  local  Board 

N.  S.  287 ;  30  L.  J.  C.  P.  273 ;  Mayfair  (1891),  1  Q.  B.  503 ;  60  L.  J.  Q.  B.  392. 

Property  Co.  v.  Johnston  (1894),  1  Oh.  (»/)  Broder  v.  Saillard,  2  Oh.  D,  692 ; 

508  ;  63  L.  J.  Ch.  399;   Meux  Brewery  45  L.  J.  Ch.  414. 
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be  in  his  power  to  discharge  himself  by  granting  it  over ;  more 
especially  where  he  grants  it  over  reserving  rent,  whereby  he 
agrees  with  the  grantee  that  the  nuisance  should  continue,  and 
has  a  recompense,  viz.,  the  rent,  for  the  same  :  for  surely,  when 
one  erects  a  nuisance,  and  grants  it  over  in  that  manner,  he  is  a 
continuor  with  a  witness.  Suppose  the  lessor  or  assignor  had  been 
seised  in  fee,  and  had  erected  this  nuisance,  and  then  infeoffed 
another  over,  he  had  conveyed  this  as  a  nuisance,  and  causa  eausm 
est  causa  causati.  If  a  wrong-doer  conveys  his  wrong  over  to 
another,  whereby  he  puts  it  out  of  his  power  to  redress  it,  he 
ought  to  answer  for  it.  ...  It  is  a  fundamental  principle  of  law 
and  reason,  that  he  that  does  the  first  wrong  shall  answer  for  all 
consequential  damages  ;  and  the  original  erection  does  influence 
the  continuance,  and  it  remains  a  continuance  from  the  very 
erection,  and  by  the  erection,  till  it  is  abated"  (z).  Thus  if  a 
landlord  erects  privies  in  such  a  situation  that  the  use  of  them 
must  necessarily  create  a  nuisance,  and  the  privies  are  demised 
to  tenants  who  use  them  and  create  a  nuisance,  the  landlord  will 
be  responsible  for  the  erection  and  continuance  of  the  nuisance  (a) ; 
and,  whenever  the  very  existence  of  the  thing  demised  constitutes 
a  nuisance,  the  landlord  is  responsible  (b).  This  has  been  held 
to  be  the  case  where  the  thing  demised  consisted  of  a  wall 
erected  so  as  to  obstruct  the  access  of  light  and  air  to  ancient 
windows  (c) ;  or  a  dam  or  mound  of  earth  stopping  up  the  channel 
of  a  river  or  watercourse,  or  keeping  a  mill-pond  at  an  undue 
elevation  (d). 

But,  if  the  landlord  demises  premises  which  are  not  in 
themselves  a  nuisance,  but  may  or  may  not  become  a  nuisance, 
according  to  the  mode  in  which  they  are  used  by  the  tenant,  the 
landlord  cannot  be  made  responsible  for  a  nuisance  created  upon 
them  by  the  tenant.  He  is  not  responsible  for  enabling  the 
tenant  to  commit  a  nuisance  if  he  pleases.  Therefore,  where 
the  landowner  erected  a  coffee-shop  with  a  low  chimney  under 
the  plaintiff's  windows,  and  let  the  coffee-shop  to  a  tenaat  who 
lighted  a  fire  in  the  chimney  and  created  a  great  smoke,  which 
penetrated  the  plaintiff's  dwelling-house  and  caused  a  nuisance, 
it  was  held  that  the  landlord  was  not  responsible  for  this  nuisance, 
as  the  tenant  could  have  burnt  coke  or  charcoal  in  the  chimney, 
and  have  used  the  chimney  without  necessarily  creating  a  great 
smoke,  or  might  have  abstained  from  making  fires  at  all  when 

(z)  Boswell  V.  I'rior,  12  Mod.  635  at  (c)  Roswell  v.  Prior,  supra. 

p.  639  ;  2  Salk.  460 ;   Thompsonv.  Gibson,  (d)  Koll.  Abr.  Ndisanoe,  K.  2  ;  Leslie 

7M.  &W.  45«;  10  L.  J.  Ex.  330.  v.   Founds,   i    Taunt.    649;   Bishop   v. 

(a)  Bex  V.  Pedly,  i   Ad.  &  E.  822  ;  3  Bedford  Charity,  Trmtces,  1  E.  &E.  697  ; 

L.  J.  M.  0.  119.  29  L.  J,  Q.  B.  53. 

(6)  Thompson  v.  Gibson,  supra,^ 

A.  2  li 
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the  wind  was  in  such  a  direction  as  to  carry  the  smoke  to  the 
plaintiif 's  house  (e).  An  occupier  who  uses  premises  demised  to 
him  so  as  to  create  a  nuisance  is,  of  course,  always  responsible  for 
the  consequences  of  his  wrongful  act. 

The  landlord  is  responsible  to  the  occupiers  and  proprietors 
of  the  adjoining  property,  if  he  demises  houses  which  are  in  a 
ruinous  state  and  dangerous  to  the  neighbourhood,  either  from 
faulty  construction,  or  from  want  of  repair  (/),  unless  at  the 
time  of  the  demise  he  did  not  know  that  the  houses  were  in 
a  .dangerous  state,  and  was  not  to  blame  for  not  knowing  it, 
and  the  tenant  has  covenanted  to  repair  {g).  But,  if  the  houses 
and  buildings  are  in  good  repair  at  the  time  of  the  demise, 
and  subsequently  become  dangerous  to  the  neighbourhood,  the 
landlord  is  not  responsible  for  the  nuisance,  unless  he  has  taken 
upon  himself  the  burden  of  repairing  and  maintaining  the 
premises  during  the  existence  of  the  lease  {h),  or  has  renewed 
the  lease  after  the  houses  had  become  ruinous  and  in  danger  of 
falling;  for  an  owner  of  a  house  is  not  as  such  liable  for  want 
of  repair  {i). 

The  letting  of  premises  in  a  ruinous  or  unsafe  condition  does 
not  render  the  landlord  liable  to  his  tenant  who  takes  them  in 
that  condition,  because  there  is  no  law  against  letting  a  tumble- 
down house ;  nor  is  he  liable  to  the  servants  or  visitors  of  his 
tenant  who  enter,  not  as  of  right  as  against  the  landlord,  but 
under  the  title  of  the  tenant  (/c).  The  fact  that  during  the 
currency  of  the  lease  the  landlord  has  entered  into  an  agreement 
with  the  tenant  to  put  the  demised  premises  in  repair  does  not 
enlarge  his  liability  to  third  persons ;  and  where,  after  such  an 
agreement  had  been  made,  the  tenant's  wife  was  injured  through 
the  landlord's  default  in  performing  it,  the  court  held  that  she 
had  no  cause  of  action  Q).     It  is  otherwise  where  the  landlord 

(e)  Mch  V.  Baiterfield,  i  C.  B.  783,      D.   311 ;    46  L.   J.   C.   P.    675.     This 
805 ;  16  L.  J.  C.  P.  273.     See  Brown  v.      liability  of  the  landlord  is  perhaps  to  be 


J  L.  R.  3  Q.  B.  251 ;  37  L.  J.  M.  explained  on  the  ground  that,  as  incident 

C.  65.  to  his  obligation  to  repair,  he   retains 

(/)  Toddy.  FligTit,9  O.B.'N.  S.  377;  a  certain  amount  of   control  over  the 

30  L.  J.  C.  P.  21 ;  Bex  v.  Fedly,  1  Ad.  demised  premises.    For  other  instances 

&  E.  822 ;  3  L.  J.  M.  C.  119 ;  Nelson  v.  of   liability  of  an  owner  who  retains 

lAverpool  Brewery  Co.,  2  0.  P.  D.  311 ;  control    of    premises    though    another 

46  L.  J.  0.  P.  675.   See  also  Anderson  v.  person,  e.g.,  an  independent  contractor, 

)',  5  Q.  B.  D.  602 ;  49  L.  J.  is  in  actual  possession,  see  ante,  p.  136, 


Q.  B.  708.  note  (z). 

(g)  Qwinnell  Y.  Eamerjli.^., 10  CP.  (i)  GhauntUr    v.   Bdbinson,  4  Exch. 

558  ;  PreUy  v.  Bickmore,  L.  E.  8  C.  P.  163  ;  19  L.  J.  Ex.  170. 

401.  (h)  BohUns  v.  Jones,   15  0.  B.  N.  S. 

(70  Fayne  v.  Bogers,  2  H.  Bl.  349 ;  221 ;  33  L.  J.  0.   P.   1 ;  Lane  v.    Oox, 

Leslie  v.  Founds,  4  Taunt.  648 ;  Bishop  [1897]  1   Q.   B.   415 ;   66  L.   J.  Q.   B. 

V.  Bedford  Charity  Trustees,  1  E.  &  E.  193. 

697;  29  L.  J.  Q.B.  53;  Bobbins  v.  Jones,  ©  Cavalier  v.  Pope,  [1905]  2  K.  B. 

15  0.  B.  N.  S.  221 ;  38  L.  J.  0.  P.  1  ;  757 ;  74  L,  J.  K.  B.  857 ;  75  L.  J.  K.  B, 

ffelso^v.  Liveiyool  Brewery  Co.,  2  C.V.  609. 
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retains  in  his  own  control  portion  of  a  house  which  he  allows  to 
get  into  or  remain  in  a  ruinous  condition  (m). 

When  both  landlord  and  tenant  are  responsible  for  the  injury, 
the  plaintiff  may  proceed  against  either  at  his  election.  But  he 
can  have  only  one  satisfaction  for  the  same  wrong  ;  and,  having 
recovered  judgment  against  one,  he  cannot  recover  against  the 
other  (m). 

It  has  been  said  that  if  a  nuisance  is  created  on  premises, 
and  a  man  purchases  the  premises  with  the  nuisance  upon  them, 
though  there  is  a  demise  for  a  term  at  the  time  of  the  purchase, 
so  that  the  purchaser  has  no  opportunity  of  removing  the  nuisance, 
yet,  by  purchasing  the  reversion  with  the  existing  nuisance, 
he  makes  himself  liable  for  the  continuance  of  the  nuisance  (o) ; 
apparently  upon  the  ground  that  receipt  of  rent  was  a  continuance 
of  the  nuisance  (p).  This  would  be  so  where  the  reversioner  had 
himself  erected  the  nuisance  (q) ;  but  where  he  has  done  nothing 
beyond  accepting  rent,  it  is  hard  to  see  any  ground  of  liability, 
unless  it  may  be  that  by  purchasing  the  reversion  of  land  with 
a  nuisance  upon  it  he  adopts  the  nuisance  and  assumes  liability 
in  respect  of  it,  the  purchase-money  being  adjusted  on  the  basis 
that  the  vendor  is  discharged  (r).  However  this  may  be,  it  seems 
that  after  the  reversion  is  purchased  the  reversioner  incurs  no 
liability  if  the  nuisance  is  erected  by  the  occupier  (,9),  and  this 
is  clearly  so  if  the  nuisance  arises  not  from  an  act  of  commission 
but  from  an  act  of  omission  on  the  part  of  the  occupier  (t) ; 
unless,  indeed,  the  reversioner  does  something  equivalent  to 
adopting  the  nuisance  and  assuming  liability  for  it ;  if,  for 
example,  there  were  only  a  tenancy  from  year  to  year,  or  any 
short  period,  and  the  landlord  chose  to  renew  the  tenancy  after 
the  tenant  had  erected  the  nuisance,  and  he  knew  of  it,  that 
would  make  the  landlord  liable,  for  he  is  not  to  let  the  land 
with  the  nuisance  upon  it  (u) ;  or  if,  by  agreement  between  him 

(m)  Miller  v.  Hancoch,  [1893]  2  Q.  B.  RustellY.  Slienton,  3  Q.  B.  449  ;  11  L.  J. 

177;  flargroTOS  V.  Hariop,  [1905J  1  K.B.  Q.  B.  289;  Rich  y.  Basterfield,  4:  0.  B. 

472;  74  L.  J.  K.  B.  233.     Whether  the  781;    16   L.   J.   0.   P.   278;    Nelson  v. 

landlord  is  liable  to  licensees  of  the  lAverpool  Brewery  Co.,  2  C.  P.  D.  311  ; 

tenant  in  the  absence  of  an  invitation,  46  L.  J.  0.  P.  675. 
qu^re.  («)  Rex  v.  Pedly,  1  Ad.  &  E.  822 ;  3 

(n)  Roswell  v.  Prior,  12  Mod.  635.  L.  J.  M.  0.  119 ;  Gandy  v.  Jubier,  5  B. 

(0)  Per  Littledale,  J.,  Bex  v.  Pedly,  1  &  S.  78  ;  33  L.  J.  Q.  B.  151 ;  Sandford 

Ad.  &  E.  822  at  p.  827 ;  3  L.  J.  M.  0.  v.  Clarke,  21  Q.  B.  D.  398 ;  57  L.  J.  Q.  B. 

119.  507.     Where  a  weekly  tenant  continues 

(p)  Smith's  case.  Sir  W.  Jones,  372.  in  occupation  after  the  week  has  deter- 

(g)  Gandy  v.  Juhber,  5  B.  &  S.  78,  mined,  this  does  not  involve  a  renewal 

485 ;  9  ib.  15 ;  33  L.  J.  Q.  B.  151.  of  the  tenancy  by  the  landlord  so  as 

(r)  But  see  Boswell  v.  Prior,  12  Mod.  to  make  him  responsible  for  nuisances 

635  at  p.  639.  erected    by    the    tenant,    some    notice 

(s)  Per  Ijitllodale,  J.,  Bex  v.  Pedly,  being  necessary  to  determine  a  weekly 

1  Ad.  &  E.  822  at  p.  827 ;  3  L.  J.  M.  C.  tenancy.    Boioen   v.  Anderson,    [1894] 

119.  1  Q.  B.  16t. 


(i)  Clieetharn.  v.  Bamfson,  4  T.  K.  318 ; 
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and  the  occupier,  he,  and  not  the  occupier,  is  to  be  responsible 
for  repairs  (x). 

Nuisance — Liability  of  the  occupier. — But  if  the  landlord  has 
not  taken  upon  himself  the  obligation  to  do  those  repairs  or 
other  works  the  want  of  which  has  caused  the  nuisance,  the 
occupier  is  liable  (y),  even  though  the  landlord  may  have  demised 
the  land  or  house  with  the  nuisance  already  existing,  for  this 
liability  of  the  landlord  does  not  release  the  occupier  (a),  who 
is  priind  facie  liable  to  keep  the  land  and  house  free  from 
nuisances  (b). 

If  the  plaintiff  complains  of  a  nuisance  arising  from  the  non- 
repair of  drains,  it  must  be  shown  that  the  defendant  had  the  use 
of  the  drain.  Proof  that  the  defendant  occupies  the  land  through 
which  the  sewer  runs  does  not  cast  upon  the  defendant  the  duty 
of  cleaning  out  the  sewer,  or  repairing  it,  or  preventing  it  from 
becoming  a  nuisance.  It  does  not  follow,  from  his  being  the 
occupier  of  the  land  through  which  the  sewer  runs,  that  he  has 
the  use  of  the  sewer.  The  persons  who  have  a  right  to  use 
the  sewer  are,  in  general,  bound  to  prevent  it  from  becoming  a 
nuisance,  unless  the  duty  of  so  doing  is  imposed  on  others  by 
express  legislative  enactment. 

For  all  injuries  done  upon  land  and  buildiDgs  in  the  nature 
of  nuisances  the  occupier  is  chargeable,  when  they  are  occasioned 
by  any  acts  of  persons  whom  he  brings  upon  the  premises.  The 
use  of  the  premises  is  confined  by  the  law  to  himself ;  and  he 
should  take  care  not  to  bring  persons  there  who  do  any  mischief 
to  others  (e).  Thus,  where  the  occupier  of  land  grants  a  licence 
to  another  to  burn  bricks  on  the  land,  and  the  licensee  in  doing 
so  commits  a  nuisance,  the  occupier  is  liable  (d).  But  the  occupier 
is  not  liable  for  a  nuisance  arising  from  the  act  of  third  persons 
done  upon  his  land,  but  without  his  authority  (e). 

Nuisance — Remedy  hy  action — Damages. — In  cases  of  nuisance 
other  than  the  interference  with  easements  and  profits  a  prendre 
(where  legal  rights  are  infringed),  no  cause  of  action  arises  until 
damage  is  proved.  The  amount  of  damage  proved  is  recoverable 
in  an  action.  Where  the  nuisance  is  such  as  to  amount  to  an 
eviction  the  plaintiff  may  recover,  as  part  of  his  damage,  his 

(k)  Payne  v.  Rogers,  2  H.  Bl.  349.   See  faoie  liability  to  third  persons  by  means 

also  Nelson  v.    Liverpool  Brewery  Go.,  of  a  contract  with  his  landlord. 

2  C.  P.  X).  311 ;  46  L.  J.  0.  P.  675.  (c)  Laugher  v.  Pointer,  5  B.  &  C.  547  ; 

(y)  Nelson  v.  Liverpool  Brewery  Co.,  4  L.   J.  (O.  S.)  K.   B.   309 ;    Bich  v. 

2  C.  P.  D.  811 ;  46  L.  J.  C.  P.  675.  BasterfieU,  4  C.  B.  784  ;  16  L.  J.  C.  P. 

(a)  Roswell  v.  Prior,  12  Mod.  635.  273. 

(6)  Bussell  V.  Shenton,  3  Q.  B.  449 ;  (d)  White  v.  Jameson,  L.  E.  18  Eq. 

11  L.  J.  Q.  B.  289 ;   Ohauntler  v.  Bobin-  303. 

soil,  4  Exch.  163 ;  19  L.  J.  Es.  170.     It  (e)   Saxhy  v.   Manchester  &  Shejield 

ia  a  strauge  doctrine  which  ciiablps  a  Baily.,  L,  E.  4  0.  P.  198  ;  38  L.  J.  0,  P. 

tenant  to  direst  himself  of  his  prima  153. 
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expenses  in  finding  other  premises  (/).  Formerly  only  the  damage 
proved  up  to  the  date  of  the  writ  could  be  recovered ;  but  now 
the  damages  may  be  assessed  up  to  the  date  of  assessment  {g). 
But  no  more  can  be  recovered,  because  it  is  not  to  be  presumed 
that  the  nuisance  will  be  continued  after  judgment,  and  in  case 
of  continuing  nuisances,  actions  may  be  brought  toties  quoties 
until  the  nuisance  is  removed  (h).  Therefore  in  an  action  by  a 
reversioner  the  measure  of  damage  is  not  the  amount  by  which 
the  value  of  the  reversion  is  diminished  by  the  presence  of  the 
nuisance,  but  the  amount  which  a  jury  might  think  sufficient  to 
compel  the  defendant  to  abate  the  nuisance  (i) ;  for,  as  in  the 
case  of  a  trespass  (k),  so  in  the  case  of  a  nuisance,  a  recovery  of 
damage  for  erecting  it  does  not  operate  as  a  grant  of  the  right  to 
continue  it  (I). 

Bemedy  by  injunction — Injunction  to  prevent  nuisances. — The 
Court  of  Chancery  has,  from  the  earliest  period,  interfered  by 
injunction  to  restrain  the  owner  of  land  from  so  dealing  with  his 
property  as  to  prejudice  or  destroy  the  rights  of  his  neighbour, 
thereby  enforcing  the  maxim,  "  Sieutere  tuo  ut  alienumnon  Isedas." 
The  foundation  of  this  jurisdiction  is  that  head  of  mischief  alluded 
to  by  Lord  Hardwicke — that  sort  of  material  injury  to  the  comfort 
and  enjoyment  of  property  which  requires  the  application  of  a 
power  to  prevent,  as  well  as  remedy,  an  evil  for  which  damages* 
more  or  less,  would  be  given  in  an  action  (m).     But,  before  the 
plaintiff  can  ask  for  an  injunction  restraining  the  defendant  from 
using  his  own  property  in  a  way  in  which  he  would  be  clearly 
entitled  to  use  it,  but  for  some  dominant  right  on  the  part  of  the 
plaintiff,  the  latter  must  establish  such  last-named  right,  and  show 
to  the  satisfaction  of  the  court  that  it  has  been  infringed,  and  that 
he  has  sustained  such  injury  therefrom  as  would  entitle  him  to 
recover   damages  {n).     The  court  will   not  interfere  to  protect 
a  dry,  legal  title,  merely  because  the  legal  right  has  been  in- 
fringed.    It  must  be  shown  that  some  actual  damage  has  been 
done  or  threatened,  in  order  to  lay  a  ground  for  relief  (o). 

The  courts  will,  by  injunction,  prevent  the  continuance  of 

(/)  G-roevenor  Hotel  Go.  V.  Hamilton,  (k)  Holmes  v.    Wilson,  10  Ad.  &  E. 

[1894]  2  Q.  B.   836;  63  L.   J.   Q.  B.  503. 

061.  (0  Shelf er  T.  City  of  London  Eleetrio 

(g)  K.  S.  0.  Order  XXXVI.  rule  58  ;  LigUing  Go.  (1895),  1  Oh.  287 ;  61  L.  J. 

Hole  V.  Chard  Union,  [1904]  1  Oh.  298 ;  Oh.  216 ;  Cowper  v.   Laidler,  [1903]  2 

63  L.  J.  Oh.  469.  Oh.  337 ;  72  L.  3.  Ch.  578. 

(K)  Boswell  V.   Prior,  12   Mod.    635;  (m)  Att.-Qen.  y.  Niehol,  IG  Yea.  iii2. 

Hcimbleton  v.  Veere,  2  Wmg.  Saund.  171  (»)  Elmhirst  v.  Spencer,  2  Mac.  &  0-. 

c ;   Shadwell  v.  Hutchinson,  2  B.  &  Ad.  45,  51 ;  Dent  v.  Auction  Mart  Co.,  L.  E.  2 

97  ;  9  L.  J.  (O.  S.)  K.  B.  142 ;  Battishill  Bq.  238 ;  85  L.  J.  Oh.  555. 

V.  Beed   18  0.  B.  696 ;  25  L.  J.  0.  P.  (o)  Wandsworth   Board  of  Works  v. 

290.  £.  &  S.  W.  Bly.,  81  L.  J.  Oh.  851.   See 

(i)  Battishill  v.  Reed,  18  0.  B.  696 ;  Lingwood  v.  Stowmarhet  Paper  Co.,  L. 

25  L.  J.  0.  P.  290.  E.  1  Eq.  77. 
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a  nuisance  on  one  man's  land  to  the  injury  or  annoyance  of 
another  (p).  An  injunction  will  be  granted,  in  certain  cases,  to 
prevent  the  fouling  of  a  stream  by  pouring  into  it  the  contents 
of  sewers,  and  the  refuse  of  dye-houses  and  manufactories  (q) ;  or 
to  prevent  a  nuisance  caused  by  the  fouling  of  a  canal  by  taking 
water  from  a  stream  polluted  by  sewage,  although  the  pollution 
of  the  stream  was  not  caused  by  the  proprietors  of  the  canal  (r) ; 
also  to  prevent  the  burning  of  bricks  (s),  the  erection  of  coke- 
ovens  (t)  and  densely- smoking  chimneys  (m),  and  the  carrying 
on  of  gas-making  or  any  noisome  trade,  so  as  materially  to  inter- 
fere with  the  ordinary  enjoyment  of  a  neighbouring  dwelling- 
house;  or  to  injure  the  trees  or  vegetation  of  the  neighbouring 
fields  (x) ;  to  prevent  the  use  of  such  heavy  steam-rollers  on  a 
road  as  to  crush  or  damage  gas-pipes  lawfully  and  properly  laid 
under  the  road  (y).  But  the  court  will  not  interfere  in  any  case, 
unless  some  serious  inconvenience  has  been  sustained,  or  some 
actual  damage  done  or  threatened  (z).  For,  it  must  be  shown 
either  that  there  is  imminent  danger  of  a  substantial  kind,  or 
that  the  injury  that  is  apprehended  would  be  irreparable  (a).  In 
cases  where  a  man  is  not  carrying  on  the  trade  of  brick-making, 
but  is  merely  digging  out  the  soil  from  his  own  land  for  the  build- 
ing of  a  house  thereon,  and  when  the  nuisance,  consequently,  is 
of  a  temporary  and  trifliDg  character,  the  court  will  not  interfere 
by  injunction ;  for  a  man  must  have  a  house  to  live  in ;  and  it  is 
reasonable  that  he  should  make  his  own  bricks  out  of  his  own 
land  at  a  slight  temporary  inconvenience  to  his  neighbours  (&). 
And  in  general  where  the  injury  to  the  plaintiff's  legal  rights  is 
small,  capable  of  being  estimated  in  money  and  can  be  adequately 
compensated  by  a  small  money  payment,  and  where  it  would  be 
oppressive  to  the  defendant  to  grant  an  injunction,  damages  will 
be  given  instead  of  an  injunction  (c).    Nor  will  the  court  interfere 

(p)  Oldalcer  v.  Sunt,  19  Beav.  485 ;  (y)  Gas  Light   and   Colce  Co.   v.   St. 

6  De  G.  M.   &  a.   376 ;    Inclihald  v.  Mary  Abbotts,  Kensington,  Vestry,  15  Q. 

Mobinson,  and  Inchbald  v.  Barrington,  B.  D.  1 ;  54  L.  J.' Q.  B.  414;  Alliance, 

L.  E.  4  Ch.  388.  &c.,  Gas  Co.  v.'  Dublin  County  Council, 

(q)  Wood  V.  Sutolife,  2  Sim.  N.  S.  [1901]  llr.  R.  492;  Chichester  Corpora- 

163;  21   L.  J.   Ch.   253;    Att.-Gen.  v.  tion  v.  Foster  (1906),  1  K.  B.  167;  75 

Birmingham  (^Borough),  4  K.  &  J.  528.  L.  J.  K.  B.  33. 

()■)  Att.-Gen.  v.  Bradford  Canal,  L.  E.  («)  Wandsworth  Board  of  Worlcs  v.  L. 

2  Eq.  71 ;  35  L.  J.  Ch.  619.    And  see  &  8.  W.  Baily.,  ante,  p.  501.    As  to  pro- 

Att.-Oen.  V.  Bichmond,  L.  E.  2  Eq.  306 ;  speotive  damage,  see  Goldsmid  v.  Tun- 

35  L.  J.  Oh.  597.  bridge  Wells  Commissioners,  L.  E.  1  Oh. 

(s)  Walter  v.  Selfe,  4  De  G.  &  S.  321 ;  349 ;  35  L.  J.  Ch.  382. 

20  L.  J.  Oh.  433.  (a)  Fleteher  v.  Beaky,  28  Oh.  D.  688  ; 

(i)  Semple  v.  London  and  Birmingham  54  L.  J.  Ch.  424. 

Raily.,  1  Kail.  Ca.  120.  (6)  Att.-Gen.  v.  Cleaver,  18  Ves.  219. 

(«)  Sampson  v.  Smith,  8  Sim.  272 ;  7  (c)  Shelfer  y.  City  of  London  Electria 

L.  J.  Oh.  260.  Lighting  Go.  (1895),  1  Ch.  287 ;  64  L.  J. 

(ic)  Imperial   Gas  Light,  &c.,  Co.  v.  Ch.  216.  See  also  per  Lord  Maonaghten, 

Broadbent,  7   H.  L.   0.   600 ;   29  L.  J.  Colls  v.  Home  &  Colonial  Stores  (1904), 

Ch.  377;  Haines  v.  Taylor,W  Beav.  75  ;  A.  C.  179;  73  L,  J.  Ch.'484. 
Crum/p  V.  Lambert,  L.  K.  3  Eq.  409. 
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where  the  injury,  in  itself  trifling,  will  shortly  be  abated  by 
the  operation  of  an  Act  of  Parliament  (d).  If  the  injury  is  acci- 
dental, or  temporary  and  occasional  only,  and  not  likely  to  become 
more  frequent,  or  to  be  exceptional  in  amount,  such  as  arises  from 
the  storage  of  inflammable  materials,  the  person  complaining  will 
be  left  to  his  action  for  damages  (e).  It  is  no  answer  that  the 
removal  of  the  nuisance  is  a  task  of  great  difficulty,  though  that 
may  be  ground  for  suspending  the  injunction  for  a  period  (/ ), 
The  injunction  will  be  enforced  by  sequestration,  if  necessary  (g). 

Remedy  hy  injunction — Quia  timet  action. — The  court  will  also 
in  a  proper  case  interfere  to  prevent  a  threatened  nuisance  before 
it  has  been  committed.  Where  it  is  certain  that  an  injury  will 
arise,  the  court  will  at  once  interfere  by  injunction ;  as,  for 
instance,  in  the  case  of  a  threat  to  cut  a  permanent  ditch  across 
a  public  highway;  but  the  court  does  not  require  absolute  cer- 
tainty before  it  intervenes.  Extreme  probability  of  irreparable 
injury  is  sufficient  {li)  ;  but  the  plaintiff  must  show  a  stroug  case 
of  probability  that  the  apprehended  mischief  will  in  fact  arise  {i). 
It  may  be  doubted  whether  the  court  has  any  jurisdiction  to  give 
damages  instead  of  an  iDJunction  in  case  of  a  nuisance  threatened 
but  not  committed  {h). 

Bsmedy  hy  injunction — Injunction  against  local  authorities  to 
2>revent  nuisances.  —A  local  authority,  under  the  Public  Health 
Act,  1875,  causing  a  nuisance  by  any  act  which,  apart  from  the 
statute,  would  have  given  a  cause  of  action  to  any  person,  may 
be  restrained  by  injunction,  unless  they  can  justify  under  the 
statute,  but  if  they  do  not  act  but  merely  neglect  to  perform  their 
duty  of  providing  proper  drainage,  the  only  remedy  is  manda- 
mus  (/) ;  nor  can  the  local  board  be  compelled  by  injunction  to 
restrain  third  parties  from  committing  a  nuisance.  But  where  a 
third  party  had  entered  into  an  agreement  with  a  local  board  by 
which  he  was  allowed  to  use  certain  pipes  for  the  purpose  of  pass- 
ing surface  water,  and  he  allowed  sewage  to  pass  through,  it  was 

id)  Att.-Gen.  v.   Gee,  L.   E.  10    Bq,  1  Oh.  673;  73  L.  J.  Ch.  512. 

131.  (/c)  Drey/us  v.   Peruvian  Guano  Co., 

(e)  Coolce  v.  Forbes,  L.  E.  5  Eq.  166  ;  43  Ch.  D.  316  ;  Martin  v.  Frice  (1894),  1 

37  L.  J.  Ch.  178 ;  Swainey.G.N.Baily.,  Ch.  276;  63  L.  J.  Ch.  209  ;   Shelfer  v. 

4  De  G.  J.  &  S.  211 ;  33  L.  J.  Ch.  399.  City  of  London  Electric  Lighting   Co., 

See  BoUnson  v.  Kilvert,  41  Ch.  D.  88 ;  [1895]  1  Ch.  287 ;  64  L.  J.  Ch.  216. 

58  L.  J.  Ch.  392.  (0  Glossop  v.   Heston  and    Isleworth 

(/)  Att.-Gen.  v.  Colney  Hatch  Asylum,  Local  Board,  12  Ch.  D.  102 ;  49  L.  J. 

L.  E.  4  Oh.  146;  38  L.  J.  Ch.  265.  Ch.  89;  Att.-Gen.  v.  Dorking  Guardians, 

(g)  Spolces  Y.Banbury  Board  of  Sealth,  20  Ch.  D.  595;  51  L.  J.  Oh.  585.     See 

L.  it.  1  Eq.  42 ;  35  L.  J.  Ch.  105.  also  Att.-Gen.  v.  Acton  Local  Board,  22 

00  Crowder  v.  Tinkler,  19  Ves.  617  ;  Ch.  D.  221 ;  52  L.  J.  Ch.  108 ;  Att.-Gen. 

Att.-Gen.  v.  Kingston  (Mayor),  36  L.  J.  v.  Clerlcenwell  Vestry  (1891),  3  Ch.  527 ; 

Ch.  481.  60  L.  J.  Ch.  788 ;  Harrington  (Earl:)  v. 

(i)  Att.-Gen.  v.  Manchester  Corporation  Derby  Corporation,  [1905]  1  Oh.  205 ;  74 

(1893),  2  Ch.  87;  62  L.  J.  Oh.  459 ;  Att.-  L.  J.  Ch.  219. 
Gen.  V.  Nottingham  Corporation,  [1904] 
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held  that  an  injunction  would  lie  against  the  local  board,  since 
they  could  stop  the  pipes  if  they  wished  (m) ;  and  where  a  nuisance 
arose  through  the  mere  omission  of  a  local  authority  to  cleanse 
their  sewers,  they  were  held  liable  in  an  action  («). 

Remedy  hy  injunction  to  prevent  nuisances — Acquiescence  preclud- 
ing relief. — In  some  cases  it  has  been  held  to  be  the  duty  of  a 
person  seeing  a  nuisance  in  progress,  and  having  the  power  of 
abating  it,  to  give  notice  to  the  person  erecting  the  nuisance  of 
his  intention  to  object;  and  it  is  clear  that  a  person  may  so 
encourage  that  which  he  afterwards  complains  of  as  a  nuisance, 
as  to  preclude  him  from  any  claim  to  an  injunction  (o). 

If  a  person  has  acquiesced  in  the  erection  of  chemical  or 
smelting  works,  in  ignorance  of  the  nuisance  that  will  arise  from 
them  when  they  are  put  into  operation,  the  acquiescence  in  the 
erection  is  no  acquiescence  in  the  nuisance  arising  from  them, 
and  will  not  preclude  him  from  the  remedy  by  injunction  (j)) ; 
and  if  the  person  injured  has  refrained  from  taking  any  active 
steps  to  abate  a  nuisance,  in  consequence  of  assurances  he  has 
received  from  the  person  creating  the  nuisance  that  measures 
would  be  taken  to  put  a  stop  to  it,  there  is  no  such  acquiescence 
as  will  deprive  him  of  his  right  to  an  injunction  (q).  Nor  will 
the  fact  that  the  plaintitf  has  purchased  the  land  with  full  know- 
ledge of  the  nuisance  disentitle  him  to  relief  (r).  Nor  the  fact 
that  the  plaintiff  is  much  more  injured  by  many  other  people, 
provided  a  definite  injury  can  be  traced  to  the  defendant  (s). 

Remedy  hy  abatement. — A  man  cannot,  at  the  common  law, 
enter  upon  his  neighbour's  land  to  prevent  the  commission  of  an 
apprehended  nuisance;  but  he  may  justify  a  peaceable  entry  for 
the  purpose  of  abating  an  existing  nuisance.  Thus,  where  the 
plaintiff  had  set  up  poles  on  his  own  land,  in  order  to  build  a 
house  which,  when  erected,  would  be  a  nuisance  to  the  adjoining 
dwelling-house  of  the  defendant,  and  the  latter  entered  upon  the 
plaintiff's  land  and  prostrated  the  poles,  it  was  held  that  the 
entry  was  wholly  unjustifiable  (t).  But,  if  A  builds  a  house  so 
near  mine  that  it  stops  my  lights,  or  shoots  the  water  upon  my 
house,  or  is  in  any  other  way  a  nuisance  to  me,  I  may,  after 
previous  notice  to  remove  the  building,  enter  upon  the  owner's 

(m)  Charles  v.  FincMey  Local  Board,  4  Kay  &  J.  546  ;  Davies  v.  Marshall,  10 

23  Ch.  D.  767 ;  52  L.  J.  Ch.  554.  C.  B.  N.  S.  697  ;  31  L.  J.  0.  P.  61. 

(n)  Baron  v.  Porislade  UrhcLn  Council,  (r)  Tipping  v.  St.  Helens  Smelting  Co., 

[1900]  2  Q.  B.  588 ;  69  L.  J.  Q.  B.  899.  h.  K.  1  Ch.  66. 

See  post,  p.  1011.  (s)  St.  JJelem  Smelting  Co.  v.  Tipping, 

(o)  Williams  v.  Jersey  (Eurl),  1  Or.  &  11   H.  L.   0.  642 ;  35  L.  J.  Q.  B.  G6  ; 

Ph.  91 ;  10  L.  J.  Ch.  149.  Crosshy    v.   Liqhioivler,    L.   E.    2   Ch. 

(j>)  Bankart    v.  Houghton,  27   Beav.  478  ;  36  L.  J.  Ch.  584. 

425 ;  28  L.  J.  Ch.  473.  (0  Norris  v.  Baker,  1  Eoll.  Eep.  393, 

iq)  Att.-Oen.  v.  Birmingham  {Borough),  pi.  15. 
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soil  and  pull  it  down,  provided  the  whole  house  is  a  nuisance.  If 
part  only  of  the  house  obstructs  my  lights  and  creates  a  nuisance, 
I  am  not  justified  in  pulling  down  the  whole  building  (m). 

Before  an  entry  is  made  upon  the  land  of  another  for  the 
purpose  of  abating  a  nuisance,  notice  should  be  given  to  the 
occupier  of  the  land  of  the  existence  of  the  nuisance,  and  he 
should  be  required  to  abate  it  himself  (x)  ;  and,  if  he  neglects  or 
refuses  to  do  it,  the  party  injured  may  enter  upon  the  land  and 
abate  it  himself,  using  no  more  violence  than  is  necessary  for  the 
purpose  (y), 

A  distinction  has  been  taken  between  nuisances  of  commission 
and  nuisances  of  omission ;  and  it  is  said  that  the  original  wrong- 
doer, who  himself  created  the  nuisance,  is  not  entitled  to  notice ; 
but,  if  the  nuisance  was  created  by  one  person,  and  another  suc- 
ceeded to  the  possession  of  the  locus  in  quo  afterwards,  then  notice 
to  remove  it  must  be  given  to  the  latter  in  order  to  justify  an 
abatement  (e).  "There  is  no  decided  case,"  observes  Best,  J., 
"  which  sanctions  the  abatement  by  an  individual  of  nuisances  of 
omission,  except  that  of  cutting  the  branches  of  trees  which  over- 
hang a  public  road,  or  the  private  property  of  the  person  who 
cuts  them.  .  .  .  The  security  of  lives  and  property  may  some- 
times require  so  speedy  a  remedy,  as  not  to  allow  time  to  call  on 
the  person  on  whose  property  the  mischief  has  arisen  to  remedy 
it.  In  such  cases,  an  individual  would  be  justified  in  abating  a 
nuisance  from  omission  without  notice.  In  all  other  cases  of  such 
nuisances,  persons  should  not  take  the  law  into  their  own  hands, 
but  follow  the  advice  of  Lord  Hale  (a),  and  appeal  to  a  court  of 
justice  "  (b).  The  owner  or  occupier  of  land  is,  however,  entitled, 
so  long  as  he  does  not  trespass,  to  cut  without  notice  the  branches 
of  his  neighbour's  tree  which  overhang  his  land,  even  though  the 
branches  have  been  there  for  more  than  twenty  years  (c). 

A  notice  to  abate  or  remove  a  nuisance,  delivered  at  the  pre- 
mises to  which  it  relates,  to  the  occupier  for  th^  time  being,  will 
bind  a  subsequent  occupier  (d). 

Nuisance — Justification — Statutory  authority. -^In  actions  of 
nuisance  the  defendant  often  relies  on  the  defence  that  the  act 
complained  of  has  been  authorized  by  the  legislature.  The 
authority  given  by  the  legislature  depends  upon  the  construction 

(«)  Rex  V.  Boswell,  2  Salk.  459.  Winsmme    v.    Greenhanli,    Willes,    at 

(a)  Perry  v.   Fitzhowe,  8  Q.  B.  757,  p.  583. 

776 ;  15  L.  J.  Q.  B.  239 ;  Jones  v.  Jones,  (a)  Hale  de  Port.  Mar.,  pt.  2,  Ch.  7. 

1  H.  &  C.  1 ;  31  L.  J.  Ex.  506.  (b)  Lonsdale  {Earl)  v.  Nelson,  2  B.  & 

(y)  Davies  v.  Williams,  16  Q.  B.  546 ;  0.  302  at  p.  311 ;  2  L.  J.  (0.  S.)  K.  B. 

20  L.  J.  Q.  B.  330,  qualifying  Perry  v.  28. 

Fitzhowe,  supra.  (c)  Lemmon  y.  Webb  (1895),  A.  C.  1 ; 

(z)  Jones  V.  Williams,!!  M.  &  W.  176;  64  L.  J.  Cli.  205. 

Penruddoek's   case,   5    Co.    Rep.    205;  (d)  Salmon  v.  Bensley,'R,  ScM^lSQ. 
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of  the  Act  of  Parliament,  provisional  order,  or  other  document 
by  which  the  authority  is  conferred.  If  the  act  complained  of  is 
authorized  absolutely,  no  action  lies  at  the  suit  of  those  who  are 
injured  by  it.  Thus,  where  a  railway  company  were  authorized 
by  their  special  Act  to  purchase  land  and  to  erect  upon  it  cattle- 
sheds,  which,  but  for  the  statutory  authority,  would  have  been  a 
nuisance,  it  was  held  that  the  occupiers  of  neighbouring  houses 
could  not  complain  (e). 

The  authority  may  be  conferred  subject  to  the  condition  that 
no  nuisance  shall  be  created.  In  that  case,  if  a  nuisance  is 
created,  the  statutory  authority  is  no  defence  (/).  Where  the 
statutory  powers  can  at  a  reasonable  cost  be  exercised  without 
causing  any  nuisance,  the  inference  would  seem  to  be  that  a 
nuisance  is  not  authorized  (g).  The  authority  is  often  conferred 
subject  to  the  payment  of  compensation  to  those  injured  by  its 
exercise ;  in  these  cases,  upon  payment  of  the  compensation,  the 
doing  of  the  act  is  lawful.  If  no  compensation  is  given  by  the 
statute,  that  affords  some  reason,  though  not  a  conclusive  reason, 
for  inferring  that  the  intention  of  the  legislature  was  not  that  the 
authority  was  absolute  to  do  the  act,  but  that  it  is  conditional 
upon  its  being  done  so  as  to  cause  no  injury  to  others  (h).  But 
all  statutory  powers  must  be  exercised  without  negligence;  for 
an  action  lies  for  doing  that  which  the  legislature  has  authorized, 
if  it  be  done  negligently  ;  and  if  by  a  reasonable  exercise  of  the 
powers,  whether  given  by  statute  or  by  the  common  law,  the 
damage  could  have  been  prevented,it  is,  within  this  rule,negligence 
not  to  make  such  use  of  the  powers  (i). 

(e)  London  &  Brighton  Sy.y.  Truman,  Lighting  Co.,  [1895]  1  Oh.  287  ;  64  L.  J. 

11  App.  Gas.  45 ;  65  L.  J.  Oh.  364  ;  S^ias  Oh.    216;   Midioood  v.  Manohester  Cor- 

V.  Fease,  4  B.  &  Ad.  30 ;  2  L.  J.  M.  0.  poration,  [1905]  2  K.  B.  597;  74  L.  J. 

26 ;  Vaughan  v.  Tag  Vale  By.,  5  H.  &  N.  K.  B.  884. 

679 ;  29  L.   J.   Ex.  247 ;  Hammersmith  (cf)  Sammersmith  By.  v.  Brand,  L.  E, 

My.  V.  Brand,  L.   E.  4  H.  L.  171 ;  38  4  H.  L.  171 ;  38  L.  J.  Q.  B.  265. 
L.  J.  Q.  B.  265 ;  Att.-Gen.  v.  Metropolitan  (h)  Bapier  v.  London  Tramways   Co. 

My.,  [1894]  1  Q.  B.  384.  (1893),  2  Oh.  588  ;  63  L.  J.  Oh.  36. 

(/)   Metropolitan  Asylum  District  v.  (i)  Geddis  v.  Bann    Beservoir    Fro- 

Hill,  6  App.  Cas.  193 ;  50  L.  J.  Q.  B.  prietors,  3  App.   Oas.   430    at  p.  456 ; 

353 ;    Colwell  v.    St.    Pancrat  Borough  National  Telephone  Go.  v,  Balcer  (1893), 

Council,  [1904]  1  Oh.  707;  73  L.  J.  Oh.  2  Oh.  186  ;  62  L.  J.  Oh.  699. 
275 ;  Shelfer  v.  City  of  London  Mectrio 
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SECTION  V. 

INJURIES  TO  EIGHTS  OP  PROPERTY  IN  CHATTELS. 

Rights  of  ]pro]^erty  in  chattels. — The  title  to  goods  and  chattels 
does  not  rest  upon  title-deeds,  nor,  in  general,  upon  documentary 
evidence,  but  is  founded,  pn'ma /acj'e,  upon  visible  possession  and 
apparent  ownership  (Z;). 

Acquisition  of  rights — Title  hy  accession. — If  a  man  takes  away 
the  chattel  of  another,  either  by  design  or  accident,  and  alters  it, 
or  improves  it,  he  has  no  right  to  detain  it  from  the  owner  until 
his  alterations  have  been  paid  for.  If  a  man  wrongfully  takes 
away  my  carriage,  and,  without  any  authority  from  me,  sends  it 
to  a  coachmaker  to  be  repaired  or  painted,  I  am  entitled  to  the 
possession  of  my  carriage  without  paying  for  the  repairs  or  paint- 
ing (I).  Where,  the  defendant  and  the  plaintiff  being  at  play,  the 
plaintiff  thrust  his  money  into  the  defendant's  heap,  and  so  inter- 
mingled the  coins  that  it  became  impossible  to  separate  them,  it 
was  adjudged  that  the  whole  heap  belonged  to  the  defendant ;  and 
Coke,  0.  J.,  said,  "  The  law  is  that,  if  J.  S.  have  a  heap  of  corn, 
and  J.  D.  will  intermingle  his  corn  with  the  corn  of  J.  S.,  he 
shall  here  have  all  the  corn,  because  this  was  done  by  J.  D.  of  his 
own  wrong  "  (m) ;  and  in  another  case  it  was  put  by  Anderson : 
"If  a  goldsmith  be  melting  of  gold  in  a  pot,  and  as  he  is  melting 
it  I  will  cast  gold  of  mine  into  the  pot,  which  is  melted 
together  with  the  other  gold,  I  have  no  remedy  for  my  gold,  but 
have  lost  it "  (n).  So  again,  "  if  a  man  take  my  garment,  and 
embroider  it  with  silk  or  gold,  or  the  like,  I  may  take  back  my 
garment ;  but,  if  I  take  the  silk  from  you,  and  with  this  face  or 
embroider  my  garment,  you  shall  not  take  my  garment  for  your 
silk  which  is  in  it,  but-are  put  to  the  action  for  taking  of  the  silk 
from  you  "  (o). 

The  mixing  together  by  consent  or  accident  of  things  which 
belong  to  different  owners  has  no  effect  upon  their  rights  if  the 
things  can  be  separated.  If  it  is  impracticable  to  separate  them, 
the  former  proprietors  of  things  so  mixed  will  be  joint  owners  of 
the  whole  in  proportion  to  their  respective  interests,  whenever  the 
mixture  has  been  made  by  the  consent  of  both  parties  or  by 
accident  (jp).  But  where  an  agent  or  trustee  mixes  trust  property 
with  his  own,  so  that  he  is  unable  to  distinguish  which  is  his  own, 

(Ji)  Hiern   v.    Mills,    13    Ves.    122 ;  (n)  Anon.,  Poph,  38. 

Edwards  v.  Harben,  2  T.  R.  at  p.  589 ;  (o)  Anon.,  supra. 

Horwood  V.  Smith,  2  T.  E.  750.  (p)  Spence  v.  Union  Marine  Insurance 

(I)  Eiscoxy.  Greenwood,  4  Bsp.  174.  Oo.,  L.  R.  3  C.  P.  427;  37  L.  J.  C.  P. 

(m)  Warde  v.  Eyre,  2  Bulstr.  323.  169, 
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the  whole  will  be  treated  as  trust  property,  subject  to  any- 
equitable  claim  which  the  agent  or  trustee  may  be  able  to 
establish  {q). 

Transfer  hy  consent  of  the  parties — Gift. — It  requires  the  assent 
of  the  minds  of  both  donor  and  donee  to  make  a  gift,  as  it  does 
of  both  parties  to  make  a  contract.  The  assent  of  the  donee  is, 
indeed,  usually  presumed ;  but  this  is  a  presumption  of  fact  only, 
and  may  be  rebutted  (r).  A  parol  gift  of  a  chattel,  without 
delivery,  does  not  pass  the  property  in  the  chattel  to  the  donee  (s). 
Where  the  donor  is  in  possession  of  the  chattel  there  must  be 
either  an  actual,  manual  delivery,  if  the  chattel  is  capable  of 
manual  occupation  and  delivery,  or  a  constructive  delivery,  if 
the  article  is  bulky  and  incapable  of  manual  transfer ;  or  there 
must  be  a  deed  of  gift  under  seal,  in  order  to  clothe  the  donee 
with  the  ownership  and  right  of  possession  of  the  chattel  (t).  But 
it  is  otherwise  where  the  chattel  is  already  in  the  possession  of 
the  intended  donee.  Thus  where  some  furniture  which  was  the 
property  of  a  married  woman's  father  was  in  the  possession  of  her 
husband  and  was  in  a  house  in  which  she  resided  with  her  husband, 
and  the  father,  while  in  a  room  in  which  some  of  the  furniture 
was,  verbally  gave  the  whole  of  it  to  the  married  woman,  it  was 
held  that  manual  delivery  of  the  furniture  was  not  necessary,  and 
that,  although  the  furniture  remained  in  the  house  in  which  the 
husband  and  wife  were  residing,  there  had  been  sufficient  change 
of  possession  to  effectuate  the  gift  («).  Where  a  testator,  two 
years  before  his  death,  gave  some  railway  debentures  to  the 
defendant,  intending  to  transfer  to  her  the  money  secured  by 
them,  and  delivered  the  debentures  to  the  defendant,  who  took 
possession  of  them,  and  locked  them  up  in  her  own  desk,  but  no 
transfer  of  the  debts  secured  by  the  debentures  was  ever  made,  in 
accordance  with  the  Act  of  Parliament  regulating  the  transfer  of 
such  securities,  and  after  the  testator's  death  his  executors  sued 
the  defendant  for  detaining  the  debentures,  it  was  held  that,  even 
assuming  the  property  in  the  mortgage  debts  did  not  pass  to  the 
defendant,  yet  the  executors  could  not  maintaiu  detinue  for  the 
debentures  themselves  («).  The  indorsement  and  delivery  of  a 
non-transferable  banker's  deposit  receipt  is  a  complete  gift,  where 
the  donor  appoints  the  donee  his  executor,  although  no  notice  is 

(q)  Per  Manisty,  J.,   Harris  y.  Tru-  57;  59  L.  J.  Q.  B.  377. 

man,  Haiibury  &  Co.,  7  Q.  B.  V.  340,  (t)  Irons  v.  Smallpieoe,  2  B.  &  Aid. 

358;    50  L.  J.  Q.  B.  633,   641,  citing  551;  Shower  v.  PUole,4:  Bxoh.  478 ;  19 

Spenae  v.  Union  Marine  Insurance  Co.,  L.  J.  Ex.  113;  Coohraney. Moore,  supra, 

supra,  and  Hallett's  caie,  In  re,  13  Ch.  (u)  Kilpin  v.  Batley  (1892),  1  Q.  B. 

D.  696 ;  49  L.  J.  Ch.  415.  582. 

(r)  Hill  V.  Wilson,  L.  E.  8  Oh.  883  ;  (ai)  Barton  v.  Gainer,  3  H.  &  N.   387  ; 

42  L.  J.  Oh.  817.  27  L.  J.  Ex.  390  ;  Kelsaek  v.  meholson, 

(s)  Cochran?  y.  Miore,  25  Q,  B.  D.  Cro.  Bliz.  496. 
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given  to  the  bank  by  the  donor  {y).  Where  a  policy  of  insurance 
had  been  given  by  an  intestate  to  his  mother,  and  was  retained 
by  her,  it  was  held  that,  although  there  had  been  no  assignment 
of  the  policy,  and  although  the  right  to  the  money  secured  by  it 
might  not  be  affected,  there  was  a  valid  gift  of  the  document 
itself  as  against  the  administrator  (z).  A  parol  gift  of  jewels  for 
life,  coupled  with  a  request  that  after  the  death  of  the  donee  the 
jewels  should  be  left  as  heirlooms,  has  been  held  to  constitute  an 
absolute  gift,  so  that  the  donee  was  at  liberty  to  dispose  of  the 
jewels  in  any  way  she  might  think  fit  (a). 

To  uphold  a  gift  made  to  a  person  standing  in  a  confidential 
position,  the  donor  must  have  had  competent  and  independent 
advice  (h).  A  gift  by  a  patient  to  a  physician  may  be  voidable,  yet, 
if  aftcL'  the  relation  between  the  parties  has  ceased  to  exist,  the 
donor  intentionally  elects  to  abide  by  the  gift,  it  cannot  be  im- 
peached after  his  death  (c).  So  also  a  solicitor  may  become  the 
object  of  his  client's  bounty,  and  receive  a  gift  from  him  which 
will  be  valid  both  at  law  and  in  equity,  provided  that  the  influence 
which  he  may  be  supposed  to  exercise  over  his  client  has  been 
removed  {d).  But  a  voluntary  gift  made  to  the  wife  of  a  solicitor 
at  a  time  when  the  relation  of  solicitor  and  client  existed  will  be 
set  aside,  and  the  presumption  that  there  was  undue  influence 
cannot  be  rebutted  by  evidence  to  the  contrary  (e).  There  is  no 
rule  which  prevents  an  infant  from  making  a  gift  of  chattels  in 
his  actual  possession ;  and  a  gift  by  an  infant  to  a  relative,  there 
being  no  undue  influence,  within  a  month  before  her  death,  has 
been  held  valid  (/).  Large  sums  of  money  given  away  by  a 
testator  during  his  lifetime  under  circumstances  amounting  to 
undue  influence  can  be  recovered  by  his  executors,  although  the 
person  to  whom  they  were  paid  did  not  stand  in  any  of  the 
ordinary  confidential  relations  to  the  testator  {g). 

Donatio  mortis  causa. — The  delivery  by  a  donor,  in  his  last 
illness,  of  a  deposit  note  will  constitute  a  good  donatio  mortis 
causa  (h)  ;  but  although  delivery  is  essential  to  make  a  donatio 

(y)  Griffin,  In  re  (1899),  1  Oh.  408;  (/)  Taylor  \.Johnston,19Ch.T).  603; 

68  L.  J.  Oh.  220,  51  L.  J.  Ch.   879 ;  Wright  v.  Vander- 

(z)  Bummens  v.  Scire,  1  Ex.  D.  169 ;  planlc,  8  De  G.  M.  &  G.  133 ;  25  L.  J. 

46  L.  J.  Ex.  30.  Oh.  753.     As  to  a  gift  by  a  nun  to  a 

(a)  Hill  (Visoount)  v.  Hill  (^Dowager  convent,  see  Allcard  v.  Skinner,  36  Oh. 
Viscountess)  (1897),  1   Q.   B.   483;    66  D.  145;  56  L.  J.  Ch.  1052. 

L.  J.  Q.  B.  329.  (g)  Morley  v.  Loughman  (1893),  1  Ch. 

(b)  Rhodes  r.  Bate,  L.  H.  I  Oh.  252;       736;    62    L.    J.    Oh.    515,     following 
35  L.  J.  Oh.  267.  Huguenin  v.  Baseley,  14  Ves.  273. 

(fl)  Mitchell  V.  Homfray,  8  Q.  B.  D.  (A)  Amisr.  Witt,  33  Beav.  619;  Moore 

587;  50  L.  J.  Q.  B.  460.  v.  Moore,  L.  E.  18  Eq.  474;  43  L.  J.  Ch. 

(d)  Holmes's  Estate,  In  re,  3  Giff.  337.  617;  Treasury  Solicitor  v.  Lewis  (1900), 

(e)  Lilesv.  Terry  (1895),  2  Q.  B.  679;  2  Oh.  812;  69  L.  J.  Ch.  833;  Porter  v, 
65  L.  J.  Q.  B.  34 ;  Goddard  v.  Carlisle,  9  Walsh  (1896),  1  Jr,  B,  148, 

Price,  169 ;  Hatch  v.  Hatch,  9  Veg,  20.', 
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mortis  causa  valid,  yet  it  may  be  antecedent  to  the  gift  {€).  Thus 
delivery  of  a  Post  Office  Savings  Bank  book  may  in  certain  cir- 
cumstances constitute  a  valid  donatio,  and  the  delivery  of  the 
book  will  pass  the  right  to  the  money  on  deposit  (k).  Delivery 
of  a  bill  of  exchange  during  the  donor's  last  illness  will  also  be  a 
good  gift  (Z) ;  but  the  delivery  of  a  cheque  on  the  donor's  bankers 
payable  to  bearer  will  not  (m),  even  when  it  is  accompanied  by  a 
delivery  of  his  banker's  pass-book  {n),  unless  it  is  presented  for 
payment  or  paid  before  the  death  of  the  donor  (o).  But,  if  the 
cheque  is  payable  to  order,  and  has  been  paid  away  for  valuable 
consideration  or  in  discharge  of  a  debt  of  the  donee,  or  if  it  be 
the  cheque  of  another  party,  the  gift  will  be  valid  (p).  Bail  way 
stock  cannot  be  the  subject  of  a  donatio  mortis  easud  (q) ;  nor  can 
certificates  of  investment,  shares  in  a  building  society,  which  shares 
might  at  any  time  be  withdrawn  (r) ;  nor  money  invested  by  the 
Post  OfSce  Savings  Bank  in  Local  Loans  Stock  (s) ;  nor  an 
I.  O.  U.  (t).  It  has  been  held  in  Ireland  that  where  a  deposit 
note  was  given  in  contemplation  of  death  by  suicide  and  to  take 
effect  only  in  the  event  of  the  donor's  death,  the  gift  did  not  con- 
stitute a  valid  donatio  mortis  causa  (u). 

Purchase, — At  common  law  the  purchaser  of  a  chattel,  as  a 
general  rule,  takes  the  chattel  with  such  a  title  only  as  the  vendor 
had,  unless  he  purchases  in  market  overt.  If  the  seller  of  goods 
has  a  voidable  title  thereto,  but  his  title  has  not  been  avoided  at 
the  time  of  the  sale,  the  buyer  acquires  a  good  title  to  the  goods, 
provided  he  buys  them  in  good  faith,  and  without  notice  of  the 
seller's  defect  of  title  (x).  If  a  vendor  has  parted  with  the 
possession  of  goods  in  fulfilment  of  a  contract  of  sale  obtained  by 
fraud  on  the  part  of  the  purchaser,  the  contract  is  voidable,  but 
he  cannot,  after  the  goods  have  been  resold  and  passed  into  the 
hands  of  a  hond-fide  sub-purchaser,  disaffirm  the  contract,  and  annul 
the  title  of  the  latter  to  the  property  (y).    But,  if  the  relation  of 

(j)  Cain  V.  Moon  (1896),  2  Q.  B.  283 ;  (g)  Moore  v.  Moore,  ante,  p.  509.     As 

65  L.  J.  Q.  B.  587.  to  delivery  of  deposit  note  and  share 

(7s)  Weston,  In    re;  Bartholomew  v.  certificate  under  very  special  oircum- 

Menzies  (1902),  2  Oh.  680;  71  L.  J.  Oh.  stances,  see  Treasury  Solicitor  v.  Lewis 

343, distinguishing  M'Gonnell  v.  Murray,  (1900),  2  Oh.  812 ;  69  L.  J.  Oh.  833. 

Ir.  E.  3  Eq.  460.  (r)   Weston    In   re ;  Bartholomew    v. 

(I)  Banicin  v.  Wrgmlin,  27  Beav.  309  ;  Memsies,  supra. 

29  L.  J.  Oh.  323,  ii. ;    Veal  v.  Veal,  27  (s)  Andrews,  In  re  (1902),  2  Oh.  394  ; 

Beav.  303  ;  29  L.  J.  Oh.  321.  71  L.  J.  Oh.  676. 

(m)  Hewitt  v.  Kaye,  L.  E.  6  Eq.  198 ;  (<)  Duelaoorth  v.  Lee  (1899),  2  Ir.  E. 

37  L.  J.  Oh.  633.  405. 

(n)  Beak's  Estate,  In  re,  L.  E.  13  Eq.  («)  Agnew  v.    Belfast    Banhivg    Co. 

489 ;  41  L.  J.  Oh.  470.  (1896),  2  Ir.  E.  204. 

(o)  Hewitt  Y.  Kaye,  supra  ;  Beaumont,  {x)  56  &  57  Vict.  o.  71,  s.  23. 

In  re  (1902),  1  Oh.  889;  71  L.  J.  Oh.  {y)  White  v.  Garden,  10  0.  B.  919; 

478,   explaining  Bromley    v.   Biunton,  20  L.  J.  0.  P.  166 ;  Sheppard  v.  Shool- 

L.  E.  6  Eq.  275 ;  37  L.  J.  Oh.  902.  Ired,  Oar.  &  M.  61 ;  Attenborough  v.  St. 

(p)  Bolls  V.  Pearee,  5  Oh.  D.  730 ;  46  Katharine's  Doch  Co.,  3  0.  P.  D.  450  ; 

L.  J,  Oh.  791 ;   Clement  v.  Cheeseman,  47  L,  J.  0.  P.  763. 
^7  Oh,  D,  631 ;  54  L.  J.  Ch.  158, 
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the  vendor  and  vendee  does  not  subsist  between  the  original  owner 
and  the  person  who  commits  the  fraud,  and  the  goods  have  been 
obtained  by  false  pretences,  in  such  a  way  as  not  to  transfer  the  pro- 
perty in  them,  and  have  been  afterwards  disposed  of  to  a  bond-fide 
purchaser  by  sale  not  in  market  overt,  the  latter  does  not  acquire 
a  title  to  the  goods  as  against  the  person  who  has  been  defrauded  (z). 
Sale  in  marJcet  overt. — At  common  law  the  right  of  property 
in  things  sold  is  changed  permanently  by  a  sale  in  market  overt  (a), 
so  that,  whoever  buys  chattels  in  the  open,  public,  legally  consti- 
tuted market,  acquires  an  indefeasible  title  to  the  chattels  so 
purchased,  unless  he  buys  with  knowledge  of  an  infirmity  of  title 
on  the  part  of  his  vendor.  This  exception  to  the  rule  that  a 
vendor  can  pass  no  more  than  his  own  title  has  been  embodied  in 
sect.  22  of  the  Sale  of  Goods  Act,  1893,  which  provides  that 
where  goods  are  sold  in  market  overt,  according  to  the  usage  of  the 
market,  the  buyer  acquires  a  good  title  to  the  goods,  provided  he 
buys  them  in  good  faith  and  without  notice  of  any  defect  or  want 
of  title  on  the  part  of  the  seller  (b).  But  this  provision  does  not 
affect  the  law  relating  to  the  sale  of  horses  (e) ;  for  such  a  sale 
confers  no  absolute  title  unless  certain  statutory  (d)  formalities 
are  complied  with  (e).  Things  purchased  at  shops  in  the  city 
of  London  in  the  ordinary  way  of  trade  have  always  been  con- 
sidered to  have  been  bought  in  market  overt,  so  as  to  exempt  the 
purchaser  from  the  obligation  of  inquiring  into  the  title  of  the 
shopkeeper  to  the  goods  he  sold  (/).  It  would  seem,  however, 
that  this  doctrine  does  not  apply  where  the  shopkeeper  is  the 
purchaser  and  not  the  seller  of  the  goods  (^).  Markets  may 
exist  outside  the  city  of  London  which,  either  by  grant  or  pre- 
scription, are  markets  overt  (h)  ;  and  to  these  markets  the  rule 
as  to  sale  in  market  overt  will  be  applicable.  But  markets 
established  by  local  Acts,  or  shops  in  country  towns,  although 
openly  and  notoriously  used  as  public  places  of  purchase  and  sale 
accessible  to  all  comers,  are  not  markets  overt  for  the  sale  of  the 
goods  ordinarily  exposed  for  sale  therein  (i). 

(z)  Eiggons  v.  BuHon,  26  L.  J.  Ex.  Lyons  v.  Be  Pass,  11  Ad.  &  E.  326;  9 

342;   Kingsford    v.   Merri/,   1  H.  &  N.  L.  J.  Q.  B.  51. 

603  ;  26  L.  J.  Ex.  83 ;  Cundy  v.  Lindsay,  (g)  Hargreave  v.  SpMc  (1892),  1  Q.  B. 

3  App.  Oas.  459;  47  L.  J.  Q.  B.  481.  25;  61  L.  J.  Q.  B.  318;   White  v.  Spet- 

(o)  See  Crane  v.  London  Dock  Co.,  5  tigue,  13  M.  &  W.  603 ;  14  L.  J.  Ex.  99. 
B.  &  S.  313 ;  33  L.  J.  Q.  B.  224.     As  (ft)  Case  of  MarJcet  Ooert,  5  Oo.  84 ; 

to  the  sale  of  a  ship  formerly  engaged  2  W.  Bl.  449. 

in  acts  of  piracy,  or  of  goods  taken  by  (j)  Prior    of   Dunstable's   case,    Hil. 

pirates,  see  Beg.  v.  MCleverty,  L.  B.  3  11   Hen.   6,  fo.  19,  pi.  13;    Pasoh.   11 

p.  O.  673.  Hen.  6,  fo.  25,  pi.  2 ;   2  Brownl.  288  ; 

(6)  56  &  57  Vint.  c.  71,  s.  22  (1).  Harris  v.  Shaw,  Cas.  temp.  Hardw.  349 ; 

(c)  Ih.  s.  22  (2).  Lee  v.  Paynes,  18  0.  B.  599 ;  25  L.  J. 

(d)  See  2  Ph.  &  M.  c.  7;    31  Eliz,  0.  P.249.     Pei- Cookburn, O.J.,in  JIfoyce 
c.  12 ;  post,  p.  514.  v.  Nemngton,  4  Q.  B.  D.  p.  34 ;  48  L.  J. 

(e)  Moran  v.  Pitt,  42  L.  J.  Q.  B.  47.  Q.  B.  125. 
(/)  Godb.  131,  ^1,  148;  5  Co.  83  6; 
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A  wharf  in  the  city  of  London  is  not  a  market  overt  like  a 
shop  (h) ;  nor  is  a  warehouse  or  other  place  in  the  house  {I},  as,  for 
instance,  a  showroom  over  the  shop  to  which  customers  are  only- 
admitted  on  special  invitation  (m) ;  nor  is  a  shop  in  London 
for  the  sale  of  any  otlier  commodities  than  those  which  are 
customarily  bought  and  sold  therein  (n).  But  a  sale  in  a  ware- 
house used  as  a  shop,  having  windows  in  which  goods  are  exposed 
for  sale,  is  a  sale  in  market  overt  (o).  A  distinction,  however,  must 
be  observed  between  a  sale  over  the  counter  to  a  customer  of 
things  exposed  in  a  shop  for  sale,  and  a  sale  to  the  shopkeeper 
himself  of  things  bought  by  him  to  be  added  to  his  stock-in- 
trade;  for  the  one  may  be  a  sale  in  market  overt,  but  not  so 
the  other.  If  a  servant,  for  example,  steals  his  master's  books, 
and  sells  them  to  a  bookseller  in  the  city  of  London,  the  sale  to 
the  bookseller  is  not  a  sale  in  market  overt,  and  the  bookseller 
will  acquire  no  right  to  the  books  as  against  the  true  owner  from 
whom  they  have  been  stolen  (p) ;  but  if,  after  the  books  have  been 
added  to  the  bookseller's  stock-in-trade,  and  exposed  for  sale  in 
his  shop  in  the  city,  they  are  purchased  bond  fide  by  a  customer 
in  the  ordinary  way  of  trade,  the  purchase  will  be  a  purchase  in 
market  overt,  which  will  change  the  ownership  and  give  the 
purchaser  a  title  to  the  books,  defeasible  only  on  the  conviction 
of  the  thief  (q).  Subject  to  the  provisions  of  the  Sale  of  Goods 
Act,  1893,  where  goods  are  sold  by  a  person  who  is  not  the  owner 
thereof,  and  who  does  not  sell  them  under  the  authority  or  with 
the  consent  of  the  owner,  the  buyer  acquires  no  better  title  to 
the  goods  than  the  seller  had,  unless  the  owner  of  the  goods  is 
by  his  conduct  precluded  from  denying  the  seller's  authority  to 
sell  (r).  Thus,  if  the  hirer  of  furniture  under  a  hire-purchase 
agreement,  not  being  a  contract  to  purchase  it  (s),  sells  it  to  a 
third  person,  the  sale  does  not  alter  the  ownership  or  give  the 
buyer  any  right  to  detain  the  furniture  from  the  owner  (t) ;  and 
where  such  a  hirer  of  goods  sold  them  to  a  bond  fide  purchaser 
without  notice  and  was  prosecuted  to  conviction  for  larceny  as  a 

(Jc)  Wilkinson  v.  King,  2  Oampb.  335.  and  as  to  revesting  of  stolen  property  on 

(I)  Case  of  Market  Overt,  ante,  p.  511 ;  conviction  of  thief,  see  ib.,  a.  24  (1),  infra. 
Wilkinson  v.  King,  supra.  (f)  56  &  57  Vict.  c.  71,  s.  21  (1),  and 

(m)  Sargreave  v.  Spink  (1892),  1  Q.  B.  s.  25  ;  and  see  also  Addison  on  Contracts 

25 ;  61  L.  J.  Q.  B.  318,  (10th  ed.),  552. 

(n)  Taylor  v.  Chambers,  Cro.  Jao.  68 ;  (s)  Helby  v.  Matthews  (1895),  A.  C.  471 ; 

Bishop  of  Worcester's  case,  Moore  (ed.  2),  64  L.  J.  Q.  B.  464 ;  Hull  Mope  Works  Co. 

360,  pi.  492;  Clifton\.  Chancellor, ib.Gii;  v.  Adams,  eSh.  J.  Q.  B.  114.     Sccits,  if 

5  Co.  83  b.  he  has  agreed  to  purchase,  Lee  v.  Butler 

(o)  Lyons  v.   De  Pass,  11  Ad.  &  E.  (1893),  2  Q.  B.  318  ;  62  L.  J.  Q.  B.  591. 
326;  9  L.  J.  Q.  B.  51.  («)  Cooper  v.  Willomat,  1  0.  B.  672 ; 

(p)  White  V.  Spetligue,  13  M.  &  W.  14  L.  J.  0.  P.  219;  Peer  v.  Humphrey, 

603;  14  L.  J.  Ex.  99 ;  Crane  v.  London  2  Ad.  &  B.  495;   4  L.  J.  K.  B.  100- 

Dock  Co.,  5  B.  &  S.  313 ;  33  L.  J.  Q  .B.224.  Hilherry  v.  Hatton,  33  L.  J.  Ex.  190  ; 

(^f)  See  56  iSp  57  Vict.  c.  71,  u,  22  (1) ;  Loetelman  v.  Machin,  2  Stark.  ?11. 
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bailee,  it  was  held  that  the  owner  could  maintain  an  action  for 
conversion  against  the  purchaser  (m).  But  if  the  furniture  is 
brought  into  a  furniture-broker's  shop  in  the  city  of  London  and 
exposed  for  sale,  and  is  then  bought  by  a  customer  in  the 
ordinary  way  of  trade,  the  right  of  property  is  altered,  and  the 
owner  cannot  follow  the  subject-matter  of  the  sale  into  the  hands 
of  such  second  purchaser.  To  constitute  a  sale  in  market  overt, 
the  goods  must  be  corporeally  present  in  the  shop  of  the  vendor 
at  the  time  of  the  sale,  so  that  a  sale  by  sample,  or  a  sale  of 
goods  to  be  afterwards  manufactured  and  sent  from  the  manu- 
factory to  the  residence  of  the  purchaser  without  ever  having 
been  in  the  shop,  is  not  a  sale  in  market  overt  (v). 

Sale  of  stolen  goods,  <&c.,  in  market  overt — Conviction  of  thief — 
Bevesting  of  property. — At  common  law  the  ownership  or  right  of 
property  in  goods  sold  in  market  overt  was  changed  permanently 
by  the  sale,  and  the  purchaser  acquired  an  indefeasible  title 
against  all  the  world ;  but,  formerly,  by  21  Hen.  8,  c.  11,  and  7 
&  8  Geo.  4,  c.  29,  and  by  sect.  100  of  the  Larceny  Act,  1861  (x), 
where  chattels  had  been  stolen,  on  conviction  of  the  thief  the 
original  owner  from  whom  they  were  stolen  was  entitled  to  maintain 
an  action  against  the  purchaser  for  the  goods,  or  the  value  of 
them,  without  obtaining  an  order  of  restitution  (y).     The  law  on 
this  branch  of  the  subject  is  now  dealt  with  by  sect.  24  of  the 
Sale  of  Goods  Act,  1893,  which  provides  as  follows :  "  Where 
goods  have  been  stolen  and  the  offender  has  been  prosecuted  to 
conviction,  the  property  in  the  goods  so  stolen  revests  in  the 
person  who  was  the  owner  of  the  goods  or  his  personal  repre- 
sentative, notwithstanding  any  intermediate  dealing  with  them, 
whether  by  sale  in  market  overt   or   otherwise  (a).      Notwith- 
standing any  enactment  to  the  contrary,  where  goods  have  been 
obtained  by  fraud  or  other  wrongful  means  not  amounting  to 
larceny,  the  property  in  such  goods  shall  not  revest  in  the  person 
who  was  the  owner  of  the  goods,  or  his  personal  representative, 
by  reason  only  of  the  conviction  of  the  offender  "  (6).     Before  the 
passing  of  this   enactment   it   was   held  that  sect.   100  of  the 
Larceny  Act,  1861,  applied  to  cases  where  the  goods  had  been 
obtained  under  a  de  facto  contract  from  the  owner  by  fraud  or 
false  pretences  (e),  but  now  the  property  in  goods  so  obtained 

(u)  Payne  v.  Wilson  (1895),  2  Q.  B.  property  not  known  to  be  stolen,  on 

537 ;  65  L.  J.  Q.  B.  150.  restitution  of  property  to  owner. 

iv)  Crane  v.  London  Dock  Co.,  5  B.  &  (a)  56  &  57  Vict.  c.  71,  s.  24  (1). 

S.   313;   33  L.  J.  Q.  B.  224;   Hill  v.  (6)  J6.,  s.  24  (2). 

Smith,  4  Taunt.  520.  (c)  Bentley  v.  Vilmont,  12  App.  Cas. 

(a)  24  &  25  Viot.  c.  96,  s.  100.  471 ;  57  L.  J.  Q.  B.  18,  overruling  Moyoe 

(2/)  Seattergood  v.  Sylvester,  15  Q.  B.  v.  Newington,  4  Q.  B.  D.  32;  48  L.  J. 

510 ;   19  L.  J.  Q.  B.  447.    And  see  30  &  Q.  B.  125,  which,  however,  is  now  re- 

31  Vict.  0.  35,  s.  9,  as  to  money  found  instated  by  56  &  57  Viot.  o.  71,  s.  24  (2). 
on  thief,  to  be  given  to  purchaser  of 
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does  not  revert  to  the  original  owner,  notwithstanding  the  pro- 
Tisions  of  sect.  100  and  of  sect.  27,  sub-sect.  3  of  the  Summary 
Jurisdiction  Act,  1879  {d). 

During  the  interval  between  the  commission  of  the  offence  and 
the  conviction  the  purchaser  has  a  'prima  facie  title,  liable  to  be 
defeated  by  the  conviction  (e) ;  and  persons  who  purchase  during 
that  period,  and  have  the  good  fortune  to  sell  again  before  the 
conviction,  cannot  be  subjected  to  an  action  for  taking  or  con- 
verting the  stolen  property.  The  reason  being  that  on  a  sale  in 
market  overt  the  property  in  the  goods  vests  in  the  purchaser, 
and  only  by  virtue  of  the  statute  revests  in  the  original  owner  on 
conviction  of  the  offender.  Thus,  where  the  plaintiff,  who  had 
been  robbed  of  some  sheep,  and  was  prosecuting  the  thief,  gave 
notice  of  the  robbery  to  the  defendant,  who  had  purchased  the 
sheep  in  market  overt,  not  knowing  them  to  have  been  stolen,  and 
required  the  defendant  to  deliver  up  the  sheep  to  him,  which  the 
defendant  refused  to  do,  and  sold  the  sheep  again  before  the 
conviction  of  the  felon,  it  was  held  that  the  defendant  was  not 
responsible  for  a  conversion  (/).  On  the  other  hand,  the  pur- 
chaser cannot  claim  from  the  original  owner  the  cost  of  the  keep 
of  the  cattle  while  they  were  in  his  possession,  and  before  the  con- 
viction of  the  thief;  for  they  were  his  own  property,  until,  on 
the  conviction,  the  property  revested  in  the  original  owner  (g). 

The  sale  of  a  horse  in  market  overt  does  not  confer  an  absolute 
title  unless  certain  statutory  formalities  are  complied  with  Qi) ; 
and,  further,  the  provisions  of  sect.  22,  sub-sect.  1  of  the  Sale  of 
Goods  Act,  1893  {i),  as  to  sales  in  market  overt,  do  not  affect  the 
law  relating  to  the  sale  of  horses  {j.)  The  statutes  2  &  3  Ph.  & 
M.  c.  7,  and  31  Bliz.  c.  12,  provide  for  the  sale  of  horses  in 
markets  and  fairs,  and  impose  sundry  good  ordinances  touching 
the  manner  of  selling  and  tolling  of  horses  in  fairs  and  markets 
for  the  purpose  of  repressing  or  avoiding  horse-stealing.  They 
prevent  the  property  in  any  stolen  horse  from  being  altered  by 
sale  in  market  overt  until  six  months  have  elapsed  from  the  time 
of  the  sale,  and  enable  the  owner  at  any  time  afterwards  to 
recover  the  horse  on  payment  of  the  price  to  the  purchaser  (]c). 
The  names  and  addresses  of  all  the  parties  to  contracts  for  the 
sale  of  horses  are  to  be  entered  in  the  toll-gatherer's  book, 
together  with  the  price  of  the  horse,  its  colour,  marks,  &o. ;  and, 

(d)  42  &  43  Viet.  e.  49,  s.  27  (3).    As  See  VUmont  v.  Bentley,  18  Q.  B.  D.  at 
to  sale  tinder  voidable  title ;  see  ib.,  s.  23,  p.  332. 

and.per'LoTdiG&iraBinCundyv. Lindsay,  (g)  Walker  v.  Matthews,  8  Q.  B.  D. 

8  App.  Oas.  459.  464;  47  L.  J.  Q.  B.  109;  51  L.  J.  Q.  B.  243. 

481.  (ft)  Moran  v.  Pitt,  42  L.  J.  Q.  B.  47. 

(e)  Peer  v.   Humphrey,  2  Ad.  &  E.  (i)  56  &  57  Viot.  o.  71,  s.  22  (1;. 
495  ;  4  L.  J.  K.  B.  100.                                      (j)  lb.,  a.  22  (3). 

(/)  Eorwood  V.  Smith,  2  T.  K.  750.         (Jc)  31  Eliz.  c.  12,  s.  4. 
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if  the  requisites  of  the  Acts,  as  regards  these  aud  other  particu- 
lars, are  not  complied  with,  the  sale  is  void  (I). 

Private  sale. — A  person  who  buys  goods  by  private  contract, 
and  not  by  public  sale  in  market  overt,  acquires  no  better  title 
than  that  possessed  by  his  immediate  vendor.  He  may  purchase 
a  horse,  or  he  may  buy  merchandise  in  the  ordinary  way  of  trade 
from  a  party  in  possession  thereof ;  but,  if  the  vendor  was  not 
the  owner,  and  sold  without  the  authority  or  consent  of  the 
owner,  the  purchaser  will  acquire  no  better  title  to  the  property 
than  the  vendor  had,  unless  the  owner  is  by  his  conduct  precluded 
from  denying  the  vendor's  authority  to  sell  (m),  as,  for  instance, 
where  the  vendor  was  a  factor  or  agent  for  the  sale  of  goods  (n).  If 
he  purchases,  at  a  sheriff's  sale  or  a  pawnbroker's  auction,  property 
which  the  sheriff  or  the  pawnbroker  had  no  right  to  sell,  he 
acquires  no  title  as  against  the  true  owner  of  such  property  (o). 
Whenever,  therefore,  a  purchaser  buys  of  the  servant  or  agent  of 
the  owner  out  of  market  overt,  he  takes  the  risk  of  the  servant 
having  sold  without  authority ;  and,  if  the  servant  had  no  authority 
to  sell,  the  purchaser  must  give  up  the  subject-matter  of  the  sale 
on  demand  to  the  master  (p), 

A  purchase  out  of  market  overt  of  property  which  has  been 
stolen  does  not  convey  any  right  of  property  in  the  thing  sold  to 
the  purchaser,  although  he  may  have  purchased  bond  fide  for  a 
valuable  consideration,  and  without  notice  of  the  felony.  A  person , 
therefore,  who  has  been  robbed,  may  follow  the  stolen  property, 
and  is  entitled  to  recover  it  from  bond  fide  purchasers  who  have 
not  bought  it  in  market  overt,  although  the  thief  has  not  been 
convicted  of  the  felony.  In  like  manner,  if  the  property  has 
been  pledged  with  a  pawnbroker  or  any  other  person,  he  may  sue 
the  pawnbroker,  or  other  pledgee,  for  detaining  or  converting  the 
property,  although  he  has  not  prosecuted  the  thief,  nor  taken  any 
steps  to  put  the  criminal  law  in  notion  (q). 

It  has  already  been  pointed  out  that  it  is  a  general  rule  of 
the  common  law  that  a  vendee  out  of  market  overt  cannot  acquire 
a  better  title  than  his  vendor.  There  are,  however,  some  important 
exceptions   to  this  rule.     Where,  for  example,  a  man  obtains 

Q)  31  Eliz.  0.  12,  s.  2.     Gibbs'  case,  3  Exoh.  500 ;   18  L.  J.  Ex.  148.    See 

Owen  27.  Addison,  On  Contracts  (lOth  ed.),  at  p. 

(m)' 56  &  57  Vict.  o.  71,  s.  21  (1).  758  et  seq.,a.3  to  the  Eaotora  Acts ;  and 

Loeschman   v.  Macliin,  2    Stark.   311 ;  at  p.  765,  as  to  sale  of  pledges  by  pawn- 

Cooper  V.    Willomat,  1   0.  B.  672;    14  brokers. 

L.  J.   0    P.  219;   Dyer  v.  Pearson,  3  (p)  Metoal/e  v.  Lumsden,  1  0.  &  K. 

B.  &  C.  38  ;  4  D.  &  K.  648.  309. 

(n)  See  Factors  Act,  1889  (52  &  53  (g)  White  v.  Spettigue,  13  M.  &  "W. 

Vict.  c.  45),  SB.  2,  9, 13.  603 ;    14  L.  J.  Ex.  99  ;  Lee  v.  Bayes, 

(o)  Farrant  v.  ,  3  Stark.  130;  18  C.  B.  599;  25  L.  J.  0.  P.  249;  Stone 

Chapman  v.  Speller,  14  Q.  B.  621 ;  19  v.  Marsh,  6  B.  &  0.  551 ;  5  L.  J.  (O.  S.) 

L.  J.  Q.  B,  239  ;  Morley  v.  Attenborough,  K.  B.  201. 
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possession  of  goods  through  the  medium  of  a  pretended  contract 
of  sale,  buying  the  goods  and  paying  for  them  by  a  cheque  on  a 
bank  where  he  has  no  funds,  or  by  a  fictitious  bill  of  exchange, 
he  himself  has  no  title  to  the  goods  after  they  have  been  demanded 
back  by  the  vendor;  but,  if  he  re-sells  them  and  delivers  them 
into  the  hands  of  a  fcowa_^(Ze  purchaser  before  the  vendor  interferes 
to  recover  possession  of  them,  the  title  of  such  hona  fide  purchaser 
cannot  be  defeated  (r).  If,  however,  the  party  selling  the  goods 
obtained  merely  the  possession  of  them  through  the  medium  of 
false  pretences,  and  not  a  defeasible  property  in  them  by  virtue 
of  a  contract  of  sale,  the  purchaser  will  have  no  title  to  the  goods 
as  against  the  true  owner  who  has  been  defrauded  (s).  Where 
the  plaintiffs  had  sold  a  quantity  of  tartaric  acid,  to  be  delivered 
to  the  order  of  their  purchaser,  and  one  Anderson  came  to  the 
plaintiffs  and  represented  himself  to  be  a  sub-purchaser  of  the 
acid,  and  upon  the  strength  of  such  representation  obtained  a 
delivery  order  from  the  plaintiffs,  and  got  possession  of  the  acid, 
and  pledged  it  with  the  defendants,  it  was  held  that  the  defendants 
could  make  no  title  to  the  acid  through  Anderson,  who  had 
obtained  the  transfer  of  the  acid  to  himself  by  false  pretences, 
and  that  mere  possession  of  chattels,  with  no  further  indicia  of 
title  than  a  delivery  order,  is  not  sufficient  to  entitle  a  lona  fide 
pawnee  of  the  person  fraudulently  obtaining  possession  from  the 
true  owner  to  resist  the  claim  of  the  latter  in  an  action  for  a 
conversion  of  the  property  {i). 

If  several  joint  owners  of  chattels  permit  one  of  them  alone  to 
have  the  possession  of  the  joint  property,  and  the  one  so  trusted 
with  the  possession  sells  to  a  lona  fide  purchaser,  the  latter  will 
acquire  a  good  title  as  against  them  all  {u).  If,  too,  the  owner  of 
goods  has  entrusted  another  with  the  possession  of  them,  or  with 
documentary  evidence  of  title  to  them,  for  purposes  of  sale,  and 
the  party  so  intrusted  has  sold  contrary  to  the  express  directions 
of  the  owner,  the  purchaser  will  nevertheless  acquire  a  complete 
title  by  the  sale  (x).  If  the  owner  of  goods  voluntarily  allows 
another  to  deal  with  the  goods  as  if  he  were  the  owner,  and 
thereby  induces  some  third  party  to  purchase  them,  he  cannot 
afterwards,  though  he  acted  under  a  mistake,  claim  them  from 

(r)  56  &  57  Vict.  0.  71,  s.  23.     White  459;    47  L.  J.  Q.  B.  481.     See  also 

V.   Garden,   10  0.  B.    919 ;    20  L.  J.  Addison,  On  Contracts  (10th  ed.),  757. 

C.  P.  166 ;  Pease  v.  Gloahec,  The  Marie  (t)  Kingsford  v.  Merry,  supra. 

Joseph,  L.  R.  1  P.  C.  219 ;    35  L.  J.  («)  Morgan  v.  Marquis,  9  Exch.  145  ; 

P.  0.  66.  23  L.  J.  Ex.  21.    The  Indian  Contract 

Cs)  Kingsford  v.   Merry,  1   H.  &  N.  Act,  1872,  s.  108  (2),  is  an  enactment  to 

503 ;    26  L.  J.  Ex.   83,  discussed   by  the  effect  set  out  in  the  context. 

Lord  Halsbury  in  Henderson  v.  Williams  (x)  Addison,  On  Contracts  (10th  ed.), 

(1895),  1  Q.  B.  521 ;    64  L.  J.  Q.  B.  pp.  758,  759,    See  52  &  53  Vict.  o.  45, 

308 ;   Cundy  v.  Lindsay,  3  App.  Cas.  B.  2. 
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such  third  party  (y).  But  he  may,  in  general,  claim  the  price  of 
them,  if  such  price  has  not  previously  been  paid  over  to  the 
immediate  vendor  and  apparent  owner  (z).  If  goods  are  deposited 
in  the  hands  of  the  owner's  warehouseman  or  wharfinger,  and  the 
owner  sells  them  and  hands  to  the  purchaser  a  delivery  order  or 
dock-warrant  for  their  delivery,  which  is  accepted  by  such  ware- 
houseman or  wharfinger,  and  the  purchaser  then  re-sells  the  goods, 
the  original  vendor  cannot  prevent  the  delivery  of  the  goods  to 
the  sub-purchaser,  although  the  first  purchaser  had  become 
bankrupt,  without  paying  the  price  (a).  Having  been  a  party 
to  the  creation  of  the  title  of  the  sub-purchaser,  the  original 
vendor  is  bound  by  the  re-sale. 

Whenever  by  a  contract  of  sale,  made  either  by  the  plaintiff 
in  person,  or  through  the  medium  of  his  agent,  both  the  right  of 
property  in  and  the  right  of  possession  of  the  thing  sold  have 
passed  to  the  plaintiff,  he  is  entitled  to  maintain  an  action  for  the 
unlawful  taking,  detention,  or  conversion  of  the  thing  which  has 
thus  become  his  own  property  (6). 

By  the  common  law  the  right  of  property  in,  and  the  title  to, 
goods  and  chattels  could  be  transferred  to  a  purchaser  by  a  con- 
tract of  sale,  without  any  delivery  of  the  goods  or  payment  of  the 
price,  so  that,  after  the  bargain  had  been  concluded,  the  goods 
could  become  the  property  of  the  buyer,  although  they  still  con- 
tinued in  the  possession  of  the  vendor ;  and  if  the  vendor  sold 
them  again  by  sale  not  in  market  overt,  and  actually  delivered 
them  to  a  second  bond  fide  purchaser  who  paid  him  the  price,  yet 
the  latter  had  no  title  to  the  goods  as  against  the  first  purchaser, 
although  the  first  purchaser,  by  leaving  the  goods  in  the  hands  of 
the  vendor,  enabled  him  to  commit  the  fraud  (c) ;  but  now,  where 
a  person,  having  sold  goods,  continues  or  is  in  possession  of  the 
goods,  or  of  the  documents  of  title  to  the  goods,  the  delivery  or 
transfer  by  that  person,  or  by  a  mercantile  agent  acting  for  him,  of 
the  goods  or  documents  of  title  under  any  sale,  pledge,  or  other 
disposition  thereof  to  any  person  receiving  the  same  in  good  faith 
and  without  notice  of  the  previous  sale,  has  the  same  effect  as  if 
the  person  making  the  delivery  or  transfer  were  expressly  autho- 
rized by  the  owner  of  the  goods  to  make  the  same  {d). 

(«/)  Pickering  v.  Bmh,  15  East,  43;  Coventry,  2  H.  &  C.  164;  32  L,  J.  Ex. 
Greg  J  v.  Wells,  10  Ad.  &  E.  90  ;  8  L.  J.  185  ;  Knights  v.  Wiffen,  L.  E.  5  Q.  B. 
Q.  B.  193 ;  Waller  v.  Drakeford,  1  E.  &  660  ;  40  L.  J.  Q.  B.  15.  See  also  Addison, 
B.  749 ;  22  L.  J.  Q.  B.  274.  See  also  Ore  Contracts  (10th  ed.),  pp.  570, 571,  and 
56  &  57  Vict.  c.  71,  s.  21,  and  Addison,  56  &  57  Vict.  c.  71,  s.  47,  as  to  inter- 
On  Contracts  (10th  ed.),  552.  vention  of  lights  of  sub-purchasers. 

(z)  Dickenson  v.  Naul,  4  B.  &  Ad,  (6)  Thomas  v.  Philips,  7  C.  &  P.  573 ; 

638;  AUen  v.  Hopkins,  13  M.  &  W.  94;  Payne  v.  Brander,  2  Stark.  568. 

13  L.  J.  Ex.  316.  (c)  Cooper  v.  Willomat,  1  0.  B.  672 ; 

(a)  Hawes  v.  Watson,  2  B.  &  0.  540 ;  14  L.  J.  C.  P.  219. 

2  L.  J.  (O.  S.)  K.  B.  83;    Woodley  v.  (d)  56  &  57  Vict.  o.  71,  s.  25  (1).    As 
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A  contract  for  the  sale  of  goods  may  operate  as  a  direct 
transfer  of  the  ownership  and  right  of  property  in  the  thing  sold 
to  the  purchaser,  or  may  amount  only  to  an  agreement  for  a  future 
transfer  giving  the  purchaser  a  right  of  action  against  the  vendor 
for  a  breach  of  contract,  but  not  effecting  any  alteration  of  owner- 
ship. When  the  bargain  operates  as  a  transfer  of  ownership,  the 
sale  is  complete ;  when  it  amounts  only  to  an  agreement  to  pro- 
cure or  manufacture  an  article  of  a  given  description,  and  then 
transfer  it  to  the  purchaser,  and  does  not  effect  any  immediate 
alteration  of  ownership,  the  sale  is  incomplete.  A  transfer  to 
the  purchaser  of  the  right  of  property  in  the  thing  sold  is 
naturally  accompanied  by  a  transfer  of  the  risk  of  loss,  so  that,  if, 
between  the  time  of  the  making  of  the  bargain  and  the  delivery, 
the  thing  sold  is  destroyed,  without  any  neglect  on  the  part  of 
the  vendor,  the  loss  is  the  loss  of  the  purchaser,  and  he  may  be 
compelled  to  pay  the  price,  although  he  can  never  have  the 
thing  for  which  he  agreed  to  pay  it.  To  constitute  a  complete 
sale,  the  precise  thing  sold,  as  well  as  the  price,  must  he  ascer- 
tained (e).  Personal  engagements  may  subsist  between  the 
parties;  but  there  can  be  no  transfer  of  ownership  until  such 
ascertainment  has  been  accomplished  (/). 

Private  sale — Insolvency  of  purchaser. — When  the  purchaser 
becomes  insolvent  before  the  contract  for  sale  has  been  completely 
performed,  the  seller,  notwithstanding  he  may  have  agreed  to 
allow  credit  for  the  goods,  is  not  bound  to  deliver  any  more 
goods  under  the  contract  until  the  price  of  the  goods  not  yet 
delivered  is  tendered  to  him ;  and,  if  a  debt  is  due  to  him  for 
goods  already  delivered,  he  is  entitled  to  refuse  to  deliver  any 
more  till  he  is  paid  the  debt  due  for  those  already  delivered,  as 
well  as  the  price  of  those  still  to  be  delivered  (g).  The  vendor, 
may  refuse  further  delivery,  and  may  retain  his  lien  until 
actual  possession  has  been  given  to  the  purchaser,  or  the  latter 
has  re-sold  them  to  a  sub-purchaser,  and  the  vendor  has  con- 
sented to  hold  them  for  such  sub-purchaser.  If  the  goods  are  ia 
the  hands  of  a  warehouse-keeper  or  bailee  for  the  vendor,  and  the 
vendor  has  given  the  purchaser  a  delivery  order  or  warrant,  such 
order  or  warrant  may  be  countermanded,  even  although  it  has 
been  accepted  by  the  warehouse-keeper  or  bailee,  unless  posses- 
sion  has  been  given  under  it,  or  there  has  been  a   complete 

to  this  section,  see  Nicholson  v.  Harper  p.  540.    See  also  56  &  57  Vict.  c.  71, 

(1895),  2  Ch.  415 ;   64  L.  J.  Oh.  672 ;  ss.  16,  17,  18. 

Cahn  V.   PoekeU's  Bristol   Channel  Co.  (g)  Addison,  On  Contracts  (10th  ed.), 

(1899),  1  Q.  B.  643;  68  L.  J.  Q.  B.  515.  p.  567;  Chalmers,  Ex  parte,  Edwards, 

(e)  As  to  ascertainment  of  price,  see  In  re,  L.  K.  8  Ob.  289 ;   42  L.  J.  Bank. 

56  &  57  Vict.  0.  71,  ss.  8,  9,  and  18,  and  37;  Morgan  v.  Bain,  L.  E.  10  C.  P.  15  ; 

rules.  44  L.  J. 'C.  P.  47. 

(/)  Addison,  On  Contracts  (10th  ed.), 
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delivery  by  transfer  of  the  goods  in  tlie  bailee's  books  into  the 
name  of  the  purchaser,  or  into  that  of  some  sub-purchaser  from 
him  (h).  If  the  goods  are  in  the  hands  of  a  carrier  or  forwarding 
agent,  the  vendor  may  stop  them  in  transitu,  as  it  is  called,  that 
is,  before  they  have  come  into  the  possession  of  the  purchaser  or 
some  agent  for  him,  or  have  reached  their  destination  and  are  held 
by  the  carrier  as  the  purchaser's  agent  for  custody,  unless  there 
has  been  a  sale  to  a  sub-purchaser  who  claims  as  the  hond  fide 
indorsee  and  holder  of  a  bill  of  lading  (i). 

Private  sale — Avoidance  of  sale  on  ground  of  fraud. — A  sale 
is  voidable  on  the  ground  of  fraud  at  the  option  of  the  party 
defrauded  (k);  and  the  sale  continues  valid  until  the  party 
defrauded  has  determined  his  election  by  avoiding  it  (l).  A 
party  who  intends  to  repudiate  a  contract  on  the  ground  of  fraud 
should  do  so  as  soon  as  he  reasonably  can  after  discovering 
the  fraud ;  for,  if,  after  the  discovery  of  the  fraud,  he  treats  the 
contract  as  a  subsisting  contract,  or  if,  in  the  interval  whilst  he 
is  deliberating,  an  innocent  third  party  has  acquired  an  interest 
in  the  property,  or  if  in  consequence  of  his  delay  the  position  of 
the  wrong-doer  is  affected  (m),  he  will  be  deemed  to  have  waived 
his  right  of  repudiation,  and  must  then  bring  his  action  for 
damages  for  the  deceit  (n).  The  election,  to  avoid  the  contract 
or  treat  it  as  subsisting,  may  be  manifested  by  acts  as  well  as  by 
words,  and  when  once  made  it  is  final  (o).  The  right,  however, 
to  repudiate  a  contract  on  the  ground  of  fraud  does  not  prevail 
where  a  man  has  by  his  own  act  put  it  out  of  his  power  to  place 
the  parties  in  the  same  position  as  they  were  in  at  the  time  the 
contract  was  made.  A  purchaser  who  has  obtained  possession  of 
property  under  a  contract  of  sale  cannot  rescind  the  contract  on 
the  ground  of  fraud,  and  bring  an  action  to  recover  the  purchase- 
money  unless  he  can  restore  the  subject-matter  to  the  vendor  (p). 
If,  however,  as  has  already  been  pointed  out  (ante,  p.  516),  the 
relation  of  vendor  and  purchaser  does  not  subsist  between  the 
original  owner  and  the  person  who  commits  the  fraud — if,  for 
instance,  the  goods  have  been  obtained  by  false  pretences  in 
such  a  way  as  not  to  transfer  the  property  in  them — a  hond  fide 

(li)  As   to  countermand  of   delivery  Morrison   v.    Universal   Mar.  Ins.   Co., 

orders,  see  Addison,  On  Contracts  (10th  L.  E.  8  Ex.  197,  204 ;  42  L.  J.  Ex.  115. 

ed.),  pp.  568,  569.  (m)  Selway  v.  Fogg,  5  M.  &  "W.  86 ;  8 

(i)  See  Addison,  On  Contracts,  (10th  L.  J.  Ex.  199;  Bead  v.  Hutchinson,  3 

ed.),  pp.  571-579,  as    to    stoppage    in  Oampb.  352. 

transitu.  (o)  Ward  v.  Day,  5  B  &  S.  359;  33 

(k)  Reese  Biver  Mining  Co.  v.  Smith,  L.  J.  Q.  B.  13. 

L.  E.  4  H.  L.  64 ;  39  L.  J.  Ch.  849.  (  p)  Udell  v.  Atherton,  7  H.  &  N.  172; 

(I)  Olough  V.  L.  &  N.  W.  Ely.,  L.  E.  7  30  L.  J.  Ex.  337 ;  Sheffield  Nickel  Go.  v. 

Ex.  26,  34;  41  L.  J.  Ex.  17;  Gordon  v.  Vnwin,  2  Q.  B.  D.  214;  46  L.  J.  Q.  B. 

Street  (1899),  2  Q.  B.  641 ;  69  L.  J.  Q.  B.  299.     See  also  Addison,  On  Contracts 

45.  (loth  ed.),  pp.  532-534,  538,  539. 

(m)  Clough  v.  L.  &  N.  W.  Bly.,  supra ; 
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purchaser  does  not  acquire  a  title  to  the  goods  unless  he  has 
bought  them  in  market  overt. 

Bill  of  sale — Construction. — The  law  with  respect  to  bills  of  sale 
is  now  regulated  by  the  Acts  of  1878,  1882,  1890,  and  1891  (q), 
the  Act  of  1882  only  applying  to  bills  executed  after  November, 
1882  (r),  and  where  the  bill  is  given  by  way  of  security  for  the 
payment  of  money.  Every  bill  of  sale  under  the  Act  of  1882  made 
or  given  in  consideration  of  any  sum  under  30?.  is  void  (s) ;  and 
nothing  in  that  Act  is  to  apply  to  debentures  of  incorporated 
companies  secured  upon  their  capital  stock  or  goods,  chattels,  and 
eifects  (t). 

A  bill  of  sale  made  or  given  by  way  of  security  for  the  pay- 
ment of  money  by  the  grantor  thereof  (w),  is  void  unless  made  in 
accordance  with  the  form  in  the  schedule  to  the  Act  of  1882  (x). 
The  meaning  of  the  section  is  that  nothing  substantial  must  be 
subtracted  from  the  form  and  nothing  actually  inconsistent  must 
be  added  to  it  (y).  The  bill  of  sale  must  in  substance  perform 
the  function  which  the  statute  intended  to  be  performed  by  the 
form  given  (z).  Thus,  it  must  not  entitle  the  grantee  to  seize 
and  sell  for  the  whole  amount  on  failure  to  pay  one  instalment, 
and  it  must  distinguish  between  bonus  and  interest,  and  show  the 
rate  of  interest  payable  (a).  It  must  not  promise  to  "  perform 
the  covenants,  &c.,"  contained  in  other  bills  or  indentures  (6).  It 
must  not  purport  to  be  an  assignment  of  the  chattels  by  the 
grantor  "  as  beneficial  owner  "  (e).     If  it  is  given  by  two  or  more 

(g)  41  &  42  Viot.  c.  31 ;  45  &  46  Vict.       form,  see  Hetherington  v.   Groome,  13 
c.  43 ;  53  &  54  Vict.  o.  53  ;  54  &  55  Viot.       Q.  B.  D.  789  ;  53  L.  J.  Q.  B.  576  ;  "" ' 


c.  35.  V.  Higgi,  15  Q.  B.  D.  619  ;  54  L.  J.  Q.  B. 

(r)  45  &  46  Viot.  c.  43,  8.  3.    The  525 ;  Melville  v.  Stringer,  13  Q.  B.  D. 

Beotion  provides  that  the  Aot,  unless  the  392;  53  L.  J.  Q.  B.  482;  Williams,  In 

context   otherwise    requires,   shall  not  re,  25  Ch.  D.  656;   53  L.  J.  Ch.  500; 

apply  to  any  bill  of  sale  duly  registered  Sughei    v.    Little,    supra ;    Calvert    v. 

before  the  commencement  of  the  Act,  Thomas,  19  Q.  B.  D.  204 ;  56  L.  J.  Q.  B. 

so  long  as  the  registration  thereof  is  not  470  ;  Thomas  v.  Kelly,  13  App.  Cas.  506 ; 

avoided  by  non-renewal  or  otherwise.  58  L.  J.  Q.  B.  66 ;  Blaiberg  v.  Beckett, 

As  to  the  effect  of  sect.  3,  see  Cookson  v.  18  Q.  B.  D.  96 ;  56  L.  J.  Q.  B.  35 ;  Davies 

Swire,  9  App.  Oas.  653 ;  54  L.  J.  Q.  B.  v.  Jenkins  (1900),  1  Q.  B.  133 ;  69  L.  J. 

49  ;  Eickson  v.  Barlow,  23  Ch.  D.  690  ;  Q.  B.  187. 

52  L.  J.  Ch.  453 ;  Swift  v.  Pannell,  24  (y)  Davis  v.  Burton,  11  Q.  B.  D.  537  ; 

Ch.  D.  210 ;  53  L.  J.  Ch.  341 ;  Izard,  Ex  52    L.    J.    Q.    B.    636  ;    B:am.mond   v. 

parte,  23  Ch.  D.  409 ;  52  L.  J.  Ch.  832.  Hocking,  12  Q.  B.  D.  291 ;  53  L.  J.  Q.  B. 

(«)  45  &  46  Viot.  0.  43,  s.  12.  205 ;  Consolidated  Credit  Corporation  v. 

(0  45  &  46  Vict.  0.  43,  s.  17.    See  Goiney,  16  Q.  B.  D.  24 ;  55  L.  J.  Q.  B. 

poet,  p.  530.  61 ;  Thomas  v.  Kelly,  twpra. 

(m)  Hughes  v.  Little,  18  Q.  B.  D.  32 ;  (z)  Simmons  v.  Woodward  (1892),  A. 

56  L.  J.  Q.  B.  96.     The  words  are  not  C.  100 ;  61  L.  J.  Ch.  252. 

"  given  by  way  of  security  for  money  (a)  Myers  v.  Elliott,  16  Q.  B.  D.  526 ; 

lent,"  but  "  given  by  way  of  security  55  L.  J.  Q.  B.  233,  questioning  Thorpe  v. 

for  the  payment  of  money  by  the  grantor  Cregeen,  55L.  J.  Q.B.80;  Blankenstein 

thereof."    See  also  Manchester,  Sheffield,  v.  Robertson,  24  Q.  B.  D.  543 ;  59  L.  J. 

and    Lincolnshire    Railway    v.    North  Q.  B.  315  ;  Lumley  v.  Simmons,  34  Ob, 

Central  Wagon  Co.,  13  App.  Cas.  554  ;  D.  698 ;  56  L.  J.  Ch.  339. 

58  L.  J.  Ch.  219 ;   Lyon  v.  Morris,  19  (6)  Lee  v.  Barnes,  17  Q.  B.  D.  77. 

Q.  B.  D.  139 ;  56  L.  J.  Q.  B.  378.  (c)  Stanford,Ex  parte,  17 Q.  B.  D.  259 ; 

(a;)  45  &  46  Viot.  c.  43,  a.  9.    As  to  55  L.  J.  Q.  B.  341. 
bills  of  sale  not  in  acoordanoe  with  the 


SECT,  v.]         RiaflTS  OP   tHOPEEtt  IN  CHATTELS.  521 

grantors,  who  are  not  jointly  interested  in  the  chattels  assigned, 
each  being  the  owner  of  a  portion  only,  and  the  portion  belonging 
to  each  not  being  distinguished  in  the  schedule,  it  is  not  in 
accordance  with  the  form  (d).  But  if  the  variance  from  the  form 
given  in  the  schedule  is  not  calculated  to  deceive  those  for  whose 
benefit  the  statutory  form  is  provided,  and  produces  the  precise 
legal  effect  of  the  form,  though  the  words  may  be  different,  such 
variance  is  not  fatal  (e).  Where  a  word  has  been  omitted  from  a 
clause  in  a  bill  of  sale,  but  it  is  clear  from  the  terms  of  the  deed 
what  was  intended  to  be  inserted,  the  bill  of  sale  is  not  void  as 
not  being  in  accordance  with  the  form,  as,  for  instance,  where  the 
word  "  pounds  "  is  omitted  in  the  clause  as  to  payment  of  principal 
and  interest  by  monthly  instalments  ( /).  A  bill  of  sale  containing 
an  agreement  by  the  grantor  to  pay  principal  and  interest  "  on 
or  before  "  a  fixed  day  is  not  void  under  sect.  9  of  the  Act  of  1882 
as  not  being  in  accordance  with  the  form  (</).  The  omission  of 
the  words  "  upon  demand  in  writing  "  from  a  covenant  to  produce 
the  last  receipts  for  rent  and  taxes  will  not  invalidate  the  bill  of 
sale  (h).  The  name  of  the  grantee  may  be  given  without  any 
particularity  («').  A  bill  of  sale  contained  a  covenant  for  payment 
of  all  interest  on  mortgages  of  the  premises  upon  which  the  goods 
were  or  might  be,  and  it  was  stipulated  that  afte^  the  bill  of  sale 
was  satisfied,  the  bill  and  all  documents  relating  to  the  loan 
should  be  the  property  of  the  grantee ;  it  was  held  that  both 
stipulations  were  contrary  to  the  form  given  in  the  statute  (Jc). 
An  untrue  statement  of  the  consideration  does  not  constitute  a 
deviation  from  the  form  {I). 

If  the  bill  of  sale  is  void  by  reason  of  its  not  being  in  accord- 
ance with  the  form,  it  is  void  in  toto,  under  sect.  9  of  the  Act  of 
1882,  not  merely  as  regards  the  personal  chattels  comprised  in  it, 
but  also  as  regards  the  covenants  contained  in  it  (in),  and  if  a  bill 
of  sale  comprises  chattels  real  as  well  as  personal,  it  is  not  in  the 
form  prescribed  by  the  Act,  and  is  therefore  void  [n).     If  a  deed 

(d)  Saunders  v.  Wldte  (1902),  1  K.  B.      HeselHne,  In  re  (1891),  1  Ch.  464. 

472 ;  71  L.  J.  K.  B.  318.  (7.;)   Watson  v.  Strickland  &  Sons,  19 

(e)  Stanford,   Ex   paHe,   supra.    Per  Q.  B.  T>.  391 ;  56  L.  J.  Q.  B.  594. 
Lord  Esher,  M.E.,  and  Cotton,  Lindley,  (I)  HeselHne  v.  Simmons  (1892),  2  Q. 
Bowen,  and  Lopes,  L.JJ.     Ooldstrom  v.  B.  547 ;  62  L.  J.  Q.  B.  5.     Aa  to  setting 
Tallerman,  18  Q.  B.  D.  1 ;  56  L.  J.  Q.  forth  the  consideration,  see  ■post,  p.  527, 
B.  22  ;  Edwards  v.  Marston  (1891),  1  Q.  note  (g). 

B.  225 ;  60  L.  J.  Q.  B.  202 ;  Haslewood  (m)  Davies  v.  Bees,  17  Q.  B.  D.  408 ; 

V.  Consolidated  Credit  Co.,  25  Q.  B.  D.  55  L.  J.  Q.  B.  363.     See  Burdett,  In  re ; 

555 ;  60  L.  J.  Q.  B.  13.  Syrne,  Ex  parte,  20  Q.  B.  D.  310 ;  57 

(/)  Mourmand  v.  Le   aair  (1903),  2  L.  J.   Q.  B.  263 ;   post,  p.  530.    As  to 

K.  B.  216 ;  72  L.  J.  K.  B.  496.  severance  of  assignment  of   chose    in 

(g)  Be  Braam  v.  Ford  (1900),  1  Ch.  action  from  assignment  of  chattels,  see 

142  ;  69  L.  J.  Ch.  82.  Isaacson,  In  re;  Mason,  Ex  parte  (1895), 

Qi)  Cartmight  v.  Began  (1895),  1  Q.  1  Q.  B.  333 ;  64  L.  J.  Q.  B.  191. 

B.  900 ;  64  L.  J.  Q.  B.  427.  (")   Cochrane  v.  Entwistle,  25  Q.  B. 
(i)  Simmons  v.  Woodward  (1892),  A.  D.  116;  59  L.  J.  Q.  B.  418;  post,  p.  530 

C.  100 ;    61   L.  J.  Ch.  252,  overruling 
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gives  a  separate  power  to  sell  building  materials  as  well  as  power 
to  enter  upon  and  take  possession  of  premises,  it  is  a  bill  of  sale, 
and  must  be  registered  as  such  (o). 

"  If  one  give  or  grant  to  another  omnia  bona,  or  all  his '  goods/ 
by  this  do  pass  all  his  moveable  and  immoveable,  personal  and  real 
goods,  as  horses,  and  other  beasts ;  plate,  jewels,  and  household 
stuff,  bows,  weapons,  and  such-like,  and  his  money,  and  his  corn 
growing  on  the  ground  :  .  .  .  and  some  say  that  leases  and  terms 
of  years  of  houses,  lands,  rents,  commons,  &c.,  rents-charge  for 
years  ...  do  pass  by  this  grant,  but  of  this  others  do  doubt. 
And  if  a  man  give  or  grant  to  another  omnia  eatalla  sua,  or  all 
his  chattels ;  hereby  doth  pass  as  much  as  by  the  grant  of  all  his 
goods,  and  by  this  without  question  leases  for  years,  &c.,  do 
pass  {f).  But  by  neither  of  the  grants  do  pass  those  goods  or 
chattels  which  the  grantor  hath  by  delivery,  in  keeping  for 
another  or  the  like.  .  .  .  Neither  doth  anything  in  action,  as  debts 
or  the  like,  nor  things  of  pleasure,  &c.,  as  hawks,  hounds,  poppin- 
jays,  or  the  like,  pass  by  this  grant.  .  .  ."  If  one  grant  to  another 
all  his  utensils,  "  hereby  will  pass  all  his  household  stuff,  but  not 
his  plate,  or  jewels,  or  articles  of  trade ;  "  and,  "  if  two  men  have 
goods  in  common,  and  have  other  goods  severally,  and  they  give 
me  all  their  goods,  by  this  grant  is  given  all  their  goods  they  have 
in  common,  and  likewise  all  the  goods  they  have  in  severalty  "  {q). 
Evidence  of  surrounding  circumstances  was  admissible  to  show 
what  was  intended  to  be  bought  and  sold,  and  what  was  and  what 
was  not  parcel  of  the  subject-matter  of  the  contract,  and  intended 
to  pass  thereby  (r).  If  I  grant  a  man  twenty  deer  to  be  taken  out 
of  the  herd  in  my  park,  no  right  of  property  in  any  particular 
deer  passes  to  the  grantee.  "But, if  I  have  a  black  deer  amongst 
other  deer  in  my  park,  I  can  grant  him,  and  the  grant  is  good ; 
or,  if  I  have  two  that  can  be  distinguished  from  the  rest,  and  I 
grant  one  or  both  of  them,  the  grant  is  good  for  this,  that  it  is 
certain  what  thing  is  granted  "  (s).  A  grant  of  fifty  quarters  of 
corn,  twenty  hogsheads  of  ale,  or  a  dozen  baskets  of  fruits, 
amounts  only   to  a  covenant   to  deliver  goods  answering  the 

(o)  ClimpsmY.  Coles,  23  Q.  B.D.  465;  Banism  v.  Blaclchurn,  17  C.  B.  N.  S. 

58  L.  J.  Q.  B.  346.  678  ;  34  L.  J.  0.  P.  109 ;  and  Ringef  v. 

(p)  The  question  as  to  what  does  pass  Cann,  3  M.  &  W.  343 ;  7  L.  J.  Ex.  108. 

is  one  of  the  intention  of  the  parties  to  (g)  Shep.  Touch.  98. 

be  gathered  from  the  terms  of  the  deed.  (f)  M'Donald  v.  Longlottom,  1  E.  & 

Leases  for  years  do  not  pass  by  a  grant  of  E.  977 ;  29  L.  J.  Q.  B.  256.    See  further 

omnialona;  but  otherwise  in  a  will  (Port-  Addison,  Un  Contracts  (lOth  ed.),  43. 

man  v.  Willis,  Cro.  Eliz.  386).     But  see  (s)  Brian,  O.J.,  Year  Bk.,  18  lEdw.  4, 

Co.  Litt.  118  h ;  Yin  Abr.  Grants,  W.  14.    Lunn  v.  Thornton,  1.  C.  B.  379 ;  14 

As  to  leasehold  property  not  passing  L.  J.  0.  P.  261 ;   Gale  v.  Bumell,  7  Q. 

under  a  general  description  unless  there  B.  850,  863 ;  14  L.  J.  Q.  B.  340 ;  Barr  v. 

is  some  term  or  provision  in  the  deed  Gibson,  3  M.  &  W.  390  ;  7  L.  J.  Ex.  124 ; 

manifesting  an  intention  on  the  part  Perk.  Grants,  §§  65,  90  ;   Robinson  v. 

of  the  grantor  that  it  should  pass,  see  Maodonnell,  5  M.  &  S.  228. 
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description  given  ia  the  grant,  and  does  not  operate  as  an 
immediate  transfer  of  any  particular  parcel  of  corn,  or  quantity 
of  ale  or  fruit,  unless  the  corn  was  measured,  the  ale  put  into 
hogsheads,  and  the  fruit  into  baskets,  and  set  apart  so  as  to  be 
ascertained  and  identified  at  the  time  of  the  execution  of  the 
grant  (f).  In  order  to  transfer  the  right  of  property  in  goods  and 
chattels  by  a  deed  of  grant,  or  bill  of  sale,  or  other  instrument  of 
transfer,  the  chattel  intended  to  be  conveyed  must  be  in  existence, 
and  be  ascertained  and  identified  at  the  time  of  the  execution 
of  the  grant  or  transfer  (u).  But,  if  an  inventory  of  the  things 
purported  to  be  granted  by  a  bill  of  sale  was  annexed  thereto, 
nothing  would  pass  under  the  bill  of  sale  except  the  things  speci- 
fied in  the  inventory  (so) ;  and  it  has  been  held,  under  the  Act  of 
1882,  that  a  schedule  setting  out  the  live  farming  stock  assigned 
by  the  grantor,  as  "2  horses,  4  cows,  and  1  calf,"  is  not  a 
sufficient  specific  description  to  satisfy  sect.  4  of  that  Act  (y).  By 
sects.  4  and  5  of  the  Act  of  1882,  however,  the  schedule  to  the 
bill  of  sale  is,  in  respect  of  personal  chattels  specifically  described 
therein,  void  except  as  against  the  grantor,  and  these  two  sections 
must  be  read  subject  to  the  provisions  of  sect.  9  (z). 

Under  the  Bills  of  Sale  Act,  1882  (a),  a  bill  of  sale  is  not  void 
for  omitting  to  specify  the  house  or  place  at  which  the  goods 
assigned  are  situated  (b). 

A  bill  of  sale  given  by  way  of  mortgage  generally  contains  a 
power  to  the  mortgagee  to  seize  the  chattels  mortgaged  on  default 
in  payment  of  the  amounts  due  after  demand.  In  such  a  case  the 
demand  should  either  be  made  on  the  mortgagor  personally  (c),  or, 
if  made  at  his  dwelling-house  in  his  absence,  he  must  have  an 
opportunity  of  complying  with  it  in  a  reasonable  time  (d). 

By  the  Bills  of  Sale  Act,  1890  (e),  and  the  Bills  of  Sale  Act, 
1891  (/),  an  instrument  charging  or  creating  any  security  on,  or 
declaring  trusts  of,  imported  goods  given  or  executed  at  any  time 
prior  to  their  deposit  in  any  warehouse,  factory,  or  store,  or  to 
their  being  reshipped  for  export,  or  delivered  to  a  purchaser,  not 
being  the  person  giving  or  executing  such  instrument,  is  not  a 

(i)  See  Addison,  On  Gontraots  (lOth  (z)  Kelly  v.  Kellond,  20  Q.  B.  D.  5G9. 

ed.),  pp.  539,  5i5,  and  551,  as  to  transfer  (a)  45  &  46  Viot.  o.  43,  ss.  4,  11. 

of  property  in  unascertained  goods.  (6)  Sill,  Ex  parte,  17  Q.  B.  D.  74. 

(u)  As  to  specific  description  of  goods  (c)  JBelding  v.  Bead,  3  H.  &  0.  955 ;  34 

in  schedule  to  bill  of  sale,  see  45  &  46  L.  J.  Ex.  212,  overruled  on  another  point 

Vict.  0.  43,  s.  4.     See  also  post,  p.  524,  in  Tailby  v.   Official  Receiver,  13  App. 

as  to  after-acquired  property.  Cas.  523 ;   58  L.  J.  Q.  B.  75 ;  Jones  v. 

(x)  WoodY.BowoUffe,6ExchA07;W  Wilson,  4  B.  &  S.  442;   32  L.  J.  Q.  B. 

L.  J.  Ex.  285.  382. 

(«)  Dai-ies  v.  JenMns  (1900),  1  Q.  B.  {d)  Massey  v.  Sladen,  L.  R.  4  Ex.  13  ; 

183 ;  69  L.  J.  Q.  B.  187.    As  to  descrip-  38  L.  J.  Ex.  34. 

tion  of  trade  machinery  under  the  re-  (e")  53  &  54  Vict.  o.  53,  s.  1. 

pealed  Act  of  1854,  see  CoH  v.  Sagar,  (/)  54  &  55  Vict.  c.  35,  s.  1. 
3  H.  &  N.  370 ;  27  L.  J.  Ex.  378. 
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bill  of  sale  within  the  Acts  of  1878  and  1882.  But  nothing  in  the 
Acts  of  1890  and  1891  is  to  affect  the  Bankruptcy  Act,  1883,  s.  44 
(reputed  ownership  clause),  if  the  goods  are  goods  within  sub- 
sect.  3  of  that  section  (g). 

Bills  of  sale  of  after-acquired  property. — A  deed  which  pro- 
fesses to  convey  property  not  in  existence  at  the  time  is,  as  a 
conveyance,  void,  simply  because  there  is  nothing  to  convey. 
So  a  contract  which  purports  to  transfer  property  not  in  existence 
cannot  operate  as  an  immediate  alienation,  simply  because  there 
is  nothing  to  transfer ;  but,  if  a  vendor  or  mortgagor  has  agreed 
to  sell  or  mortgage  property,  real  or  personal,  of  which  he  was 
not  possessed  at  the  time  of  the  making  of  the  contract,  and  he 
receives    the    consideration  for    the    contract,   and    afterwards 
becomes   possessed  of   the  property,  and    the    property  is    of 
such  a  nature  that  specific  performance  would  be  decreed,  the 
beneficial  interest  in  the  property  is  transferred  to  the  purchaser 
or  mortgagee,   as  soon  as  the  property  is   acquired ;   and  the 
title  of  the  grantee   or  assignee  under  the  bill  of  sale  will 
prevail,  not  only  against  a  judgment  creditor,  but  against  a 
purchaser  for  value  of  the  specific  thing,  unless  he  has  fortified 
himself  with  actual  possession  without  knowledge  of  the   con- 
tract Qi),  or  where  the  legal  estate  has  passed  to  him  without 
notice  of  the   equitable  interest  (*).     But  although  a  bill  of 
sale  under  the  Act  of  1882  purporting  to  assign  after- acquired 
chattels  generally  by  way  of  security  has  been  held  to  be  void 
as  not  being  in  accordance  with  the  form  Qs),   and  although 
a  bill  of  sale  specifically  describing  the  chattels  does  not  extend 
to  goods  of  the  same  kind  bought  to  replace  those  contained 
in  the  bill  of  sale  which  had  been  disposed  of  by  the  grantor  (Z), 
yet  a  covenant  to  replace  goods  worn  out  has  been  upheld  as 
being  in  accordance  with  the  form  on  the  ground  that  it  is  a 
term  for  the  maintenance  of  the  security  (m).     An  assignment 
of  all  the  book  debts  due   or  owing,  or  which  might  become 
due  and  owing  during  the  continuance  of  the  security,  though 
not  limited  to  book  debts  in  any  particular  business,  was  held 
to  be  a  sufficient  description,  and  to  pass  the  equitable  interest  in 
book  debts  incurred  after  the  assignment,  whether  in  a  business 
carried  on  by  the  mortgagor  at  the  time  of  the  assignment,  or 

(gr)  53  &  54  Yict.  o.  53,  s.  2 ;  46  &  47  54  L.  J.  Q.  B.  1 ;  SaOas  v.  Robinson,  15' 

Vict.  c.  52,  s.  44.  Q.  B  D.  288 ;  54  L.  J.  Q.  B.  364. 

Qi)  Holroyd  t.  Marshall,  10  H.  L.  C.  (/c)  Thomas  v.  Kelly,  13  App.  Cas.  506 ; 

191 ;  33  L.  J.  Ch.  193 ;  Seeve  v.  Whit-  58  L.  J.  Q.  B.  66. 

more,  32  L.  J.  Cli.  497 ;  33  L.  J.  Ch.  63 ;  (I)  Carpenter  v.  Deen,  23  Q.  B.  D.  566. 

Clements  v.  Mattheies,  11  Q.  B.  D.  808 ;  (m)  Seed  v.  Bradley  (1894),  1  Q.  B. 

52  L.  J.  Q.  B.  772;   Tailby  v.  Official  319;  63  L.  J.  Q. B.  387 ;  Coatesy.  Moore 

Receiver,  13  App.  Cas.  523;    58  L.  J.  (1903),  2  K.  B.   140;    72  L.  J.  K.  B. 

Q.  B.  75.  539. 

(0  Joseph  V.  Lyono,  15  Q.  B.  D.  280 ; 
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in  any  other  business  (w).  The  right  to  growing  crops  and  the 
growing  produce  of  the  soil,  not  sown  or  planted  at  the  time 
of  the  making  of  the  grant,  may  pass  thereby.  "The  land 
is  the  mother  and  root  of  all  fruits.  Therefore,  he  that  hath 
it  may  grant  all  fruits  that  may  arise  upon  it  after,  and  the 
property  shall  pass  as  soon  as  the  fruits  are  extant.  A  parson 
may  grant  all  the  tithe  wool  that  he  shall  have  in  such  a  year  ; 
yet  perhaps  he  shall  have  none,  but  a  man  cannot  grant  all 
the  wool  that  shall  grow  upon  his  sheep  that  he  shall  buy  here- 
after ;  for  there  he  hath  it  neither  actually  nor  potentially  "  (o). 
When  the  power  or  authority  has  been  executed  to  the  extent 
of  taking  possession  of  the  after-acquired  property  by  the  grantee 
thereof,  it  is  the  same  as  if  the  grantor  had  himself  put  the 
grantee  in  actual  possession  of  it  {p).  Whether  the  debtor  gives 
possession  by  delivery  with  his  own  hands,  or  directs  the  creditor 
to  take  it,  the  effect  after  actual  possession  by  the  creditor  is  the 
same  {q)  ;  and  the  authority  may  bs  extended  to  crops  and 
property  on  after-taken  land,  as  well  as  on  land  in  the  possession 
of  the  grantor  at  the  time  of  the  making  of  the  grant  (r).  Since 
the  Act  of  1882,  bills  of  sale  registered  after  the  commencement 
of  that  Act  are  void,  except  as  against  the  grantor  in  respect 
of  personal  chattels  in  the  schedule  of  which  the  grantor  was 
not  the  true  owner  (s)  at  the  time  of  execution  (t).  But  a  bill 
of  sale  of  existing  and  after-acquired  property  is  not  void  with 
respect  to  the  existing  property  («).  G-rowing  crops  separately 
assigned  are  excepted  from  the  rule  as  to  after-acquired  pro- 
perty by  sect.  6  of  the  Act  of  1882  {x). 

Bill  of  sale — Begistration  of  bills  of  sale  of  chattels. — By  the 
Act  of  1882,  every  bill  of  sale  must  be  duly  attested  and 
registered  within  seven  clear  days  after  execution,  otherwise 
it  is  void  (yX  By  the  Bills  of  Sale  Act,  1878  (a),  s.  3,  it  has 
been   enacted  that  every   bill  of  sale   (whether  the  same   be 

(n)  Tailhy  v.  Official  Receiver,  ante,  p.  408 ;  60  L.  J.  Q.  B.  722 ;  Uiher  v.  Martin, 

524 ;   Tadman  v.  D'Hpineuil,  20  Oh.  D.  24  Q.  B.  D.  272 ;   59  L.  J.  Q.  B.  11  ; 

758.  Tuck  V.  Southern  Counties  Deposit  Bank, 

(o)  Grantham  v.  Mawley,  Hob.  132.  infra;  and  Sari,  In  re,  infra. 

Ip)  Belding  v.  Mead,  3  H.  &  0.  955  ;  ( «)  45  &  46, Vict.  o.  43,  s.  5.  It  appears 
34  L.  J.  Ex.  212,  overruled  on  another  that  this  section  is  not  limited  to  assign- 
point  by  Tailhy  v.  Official  Receiver,  13  ments  of  after-acquired  property  only. 
App  Gas.  523  ;  58  L.  J.  Q.  B.  75.  Tuck  v.  Southern  Counties  Deposit  Bank, 

(g)  Gongreve  v.  Evetts,  10  Exch.  298 ;  42  Oh.  D.  471 ;  58  L.  J.  Oh.  699 ;  Sari, 

23  L.  J.  Ex.  273.     See  also   Cole  v.  In  re,  Williams,  Ex  parte  (1892),  2  Q.  B. 

Kernot,  41  L.  J.  Q.  B.  221 ;   Hope  v.  591. 

Maylev,  5  E.  &  B.  8.S0;  25  L.  J.  Q.  B.  (w)  7?o6erig  v.  i?o6erfs,  13  Q.  B.  D.  794  ; 

155 ;  kolroyd  v.  Marshall,  10  H.  L.  O.  53  L.  J.  Q.  B.  313. 

191 ;     33    L.    J.    Oh.    193 ;    Morris   v.  (it)  45  &  46  Vict.  c.  43,  a.  6.    As  to 

Delobbel  Flipo  (1892),  2  Oh.  852  ;  61  L.  J.  crops  being  "  separately  assigned,"  see 

Oh.  518.  Boherti  v.  Roberts,  13  Q.  B.  D.  794 ;  53 

(r)  Carr  v.  Allatt,  27  L.  J.  Ex.  385.  L.  J.  Q.  B.  313. 

(s)  As  to  meaning  of  "  true  owner,"  iy)  45  &  46  Vict.  c.  43,  s.  8. 

see  Thomw  v.  Searhs  (1891),  2  Q.  B,  (a)  41  &  42  Vict.  e.  31,  s.  3. 
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absolute,  or  subject  or  not  subject  to  any  trust)  whereby  the 
holder  or  grantee  has  power,  either  with  or  without  notice,  and 
either  immediately  or  at  any  future  time,  to  seize  or  take 
possession  of  any  personal  chattels  comprised  in  or  made  subject 
to  such  bill  of  sale  (&),  shall  be  duly  attested,  and  shall  be  regis- 
tered under  that  Act  (1878)  within  seven  (e)  days  after  the 
making  or  giving  thereof,  and  shall  set  forth  the  consideration 
for  which  such  bill  of  sale  was  given  [d) ;  otherwise  such  bill  of 
sale,  as  against  all  trustees  or  assignees  of  the  estate  of  the  person 
whose  chattels,  or  any  of  them,  are  comprised  in  such  bill  of  sale 
tinder  the  law  relating  to  bankruptcy  or  liquidation,  or  under 
any  assignment  for  the  benefit  of  the  creditors  of  such  person,  and 
also  as  against  all  sheriffs'  ofScers  and  other  persons  seizing  any 
chattels  comprised  in  such  bill  of  sale,  in  the  execution  of  any 
process  of  any  court  authorizing  the  seizure  of  the  chattels  of  the 
person  by  whom  or  of  whose  chattels  such  bill  has  been  made,  and 
also  as  against  every  person  on  whose  behalf  such  process  shall 
have  been  issued,  shall  be  deemed  fraudulent  and  void  so  far  as 
regards  the  property  in  or  right  to  the  possession  of  any  chattels 
comprised  in  such  bill  of  sale  which,  at  or  after  the  time  of  filing 
the  petition  for  bankruptcy  or  liquidation  (e),  or  of  the  execution 
of  such  assignment,  or  of  executing  such  process  (as  the  case  may 
be),  and  after  the  expiration  of  such  seven  days,  are  in  the  posses- 
sion or  apparent  possession  of  the  person  making  such  bill  of  sale 
(or  of  any  person  against  whom  the  process  has  issued  under  or  in 

(6)  41  &  42    Viot.   c.  31,   s.  3,  must  Assurance  Co.  (1891),  3  Ch.  206;  61  L. 

bo  read  •with  s.  4,  as  applying  to  all  J.  Ch.  11.    And  where  the  owner  of  goods 

documents  comprised    in  that  section,  seized  under  a  fi.  fa.  agreed  verbally 

The  words   "  whereby   the  holder  has  with  an  auctioneer  that  he  should  hold 

power  to  seize,"  apply  to  all  such  doou-  the  goods  on  paying  out  the  sheriff  and 

ments,  and  it  was  therefore  held,  if  the  sell  them  and  pay  the  balance  to  the 

effect  of  the  document  was  immediately  owner,  and  this  agreement  was  afterwards 

to  transfer  the  possession  in  the  goods,  reduced  to  writing  and  the  sheriff  paid 

such  document  was  not  a  bill  of  sale,  out,  and  possessiongiventothe  auctioneer. 

Hall,  In  re;  Close,  Ex  parte,  14  Q.  B.  D.  it  was  held  that  as  the  writing  was  not 

386  ;  54  L.  .T.  Q.  B.  43 ;  Cunningham  &  intended  to  come  into  operation  until 

Co.,  Inre;  AtteriborougW  s  case,  28  Ch.  D.  after  the  possession  had  been  transferred, 

682 ;   54  L.  J.  Ch.  448.    But  the  ratio  it  was  not  an  "  assurance  "or  a  licence 

decidendi  of  these  cases  has  been  disputed,  to  take  possession,  or  a  bUl  of  sale  at  all. 

and  at  all  events  a  licence  to  take  im-  Charlesworth  v.  Mills  (1892),  A.  C.  231  ; 

mediate  possession  is  a  bill  of  sale  within  61   L.  J.  Ch.  830.     See  also  Morris  v. 

the  Acts,  and  must  be  in  the  form  con-  Delobbel  Flipo  (1892),  2  Ch.   352 ;   61 

tained  in  the  schedule  of  the  Act  of  1882,  L.  J.  Ch.  518. 
or  it  will  be  void,  and  as  from  its  nature  it         (o)  41  &  42  Viot.  c.  31,  s.  8. 
cannot  be  in  that  form,  such  a  document         (d)  As  to  what  is  a  sufScient  compli- 

mustbevoid.    Parsons,  Ex  parte ;  Town-  anoe  with  the  provision  as  to  setting  forth 

send.  In  re,  16  Q.  B.  D.  532;  55  L.  J.  Q.  the  consideration,  see  post,  p.  527,  note  (g). 
B.  137.     See  also  Manchester,  Sheffield         (e)  The  time  specified  in  the  repealed 

and  Lincoln  Bailway  v.  North  Central  Acts  was  the  time  of  the  bankruptcy ; 

Wagon  Co.,  13  App.  Cas.  554;  58  L.  J.  Ch.  and  it  was  held  that  the  "  time  of  the 

219 ;   and  Hubbard,  Ex  parte,  17  Q.  B.  bankruptcy  "  meant  the  time  of  the  com- 

D.  690  ;  55  L.  J.  Q.  B.  490.    If  the  doeu-  mitting  of  any  act  of   bankruptcy  to 

ment  is  a  delivery  order  or  a  pledge,  it  is  which  the  title  of  the  trustee  could  relate 

only  a  record  of  a  transaction  and  not  a  back.   Attwater,  Exparte ;  Turner  In  re, 

bill  of  sale.    Grigg  v.  National  Guardian  5  Oh.  D.  27 ;  46  L.  J.  Bank.  41. 
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the  execution  of  wliich  such  bill  has  been  made  or  given,  as  the 
case  may  be)  (/).  The  bill  of  sale  under  the  Act  of  1882  must 
truly  set  forth  the  consideration  for  which  it  was  given,  other- 
wise it  will  be  void  in  respect  of  the  personal  chattels  comprised 
therein  (g) ;  but  the  bill  of  sale  will  not  be  void  in  toto  merely 
because  of  an  untrue  statement  of  the  consideration  (h).  If  given 
for  less  than  301.  it  is  void  (i).  A  bill  of  sale  expressed  to  be  in 
consideration  of  30Z.,  of  which  151.  was  to  be,  and  in  fact  was, 
repaid  immediately,  may,  in  the  absence  of  evidence  that  the 
transaction  is  a  sham,  be  valid  (k).  No  action  will  lie  for  the 
wrongful  registration  of  a  document  erroneously  supposed  to  be  a 
bill  of  sale  in  the  absence  of  proof  on  the  part  of  the  plaintiff  of 
malice  and  want  of  reasonable  and  probable  cause  (Z). 

Bill  of  sale — What  is  a  bill  of  sale. — The  expression,  "  bill  of 
sale,"  in  the  Act  of  1878,  includes  bills  of  sale,  assignments, 
transfers,  declarations  of  trust  without  transfer,  inventories  of 
goods  with  receipts  thereto  attached,  or  receipts  for  purchase- 
moneys  of  goods  (m),  and  other  assurances  (w)  of  personal  chattels, 


(/)  41  &  42  Vict.  c.  31,  ss.  3  and  8.  Sect. 
8  is  repealed  by  45  &  46  Viot.  c.  43,  s.  15, 
which  is  qualified  by  sect.  3  of  the  same 
Act,  so  that  sect.  8  of  the  earlier  Act  will 
still  apply  to  bills  of  sale  given  otherwise 
than  as  security  for  the  pay  ment  of  money. 

((/)  45  &  46  Vict..c.  43,  s.  8.  Allam,  Mc 
parte,  14  Q.  B.  D.  43 ;  Bdberts  v.  Roberts, 
13  Q.  B.  D.  794;  53  L.  J.  Q.  B.  313. 
As  to  setting  forth  the  consideration 
under  the  Acts  of  1878  and  1882,  see 
Credit  Co.  v.  Fott,  6  Q.  B.  D.  295 ;  50 
L.  J.  Q.  B.  106 ;  Bamilton  v.  Chaine,  7  Q. 
B.  D.  319  ;  50  L.  J.  Q.  B.  456 ;  Cann,  In 
re,  13,Q.  B.  D.  36  ;  Firth,  In  re,  19  Ch.  D. 
419 ;  51  L.  J.  Ch.  473  (distinguished) ; 
Johnson,  Em  parte,  26  Ch.  D.  338 ;  53 
L.  J.  Ch.  762 ;  Bolland,  Ex  parte,  21  Ch. 
D.  543 ;  52  L.  J.  Oh.  113 ;  Bolph,  Ex 
parte,  19  Ch.  D.  98;  51  L.  J.  Ch.  88; 
Carter,  Ex  parte,  12  Ch.  D.  908 ;  Hughes 
V.  Uttle,  18  Q.  B.  D.  32 ;  56  L.  J.  Q.  B. 
96;  Thomas  v.  Searles  (1894),  2  Q.  B. 
408;  60  L.  J.  Q.  B.  722;  Darlow  v. 
Bland  (1897),  1  Q.  B.  125 ;  66  L.  J.  Q.  B. 
157;  Wiltshire,  In  re,  Eynon,  Ex  parte 
(1900),  1  Q.  B.  96 ;  69  L.  J.  Q.  B.  145; 
Vavies  v.  Jenkins  (1900),  1  Q.  B.  133; 
69  L.  J.  Q.  B.  187. 

Qi)  Heseltine  v.  Simmons  (1892),  2 
Q.  B.  547;  62  L.  J.  Q.  B.  5. 

(»)  45  &  46  Vict.  c.  43,  s,  12. 

Qt)  Davis  V.  UsUr,  12  Q.  B.  D.  490; 
53  L.  J.  Q.  B.  422. 

Q)  Eorsley  v.  Style,  69  L.  T.  222. 

(m)  A  document,  to  be  a  bill  of  sale 
to  which  the  Act  applies,  must  be  one 
on  which  the  title  of  the  transferee  of 
the  goods  depends,  either  as  the  actual 
transfer  of  the  property  or  an  agreement 
to  transfer,  or  as  a  muniment  or  document 
of  title  takeu  at  the  tima  as  a  record 


of  the  transaction ;   and   a  receipt  not 
given  or  asked  for  until  after  the  trans- 
action of  purchase  or  sale  is  completed 
does  not  require  registration.     Marsden 
V.  Meadows,  7  Q.  B.  D.  80 ;  50  L.  J.  Q. 
B.  536 ;  North  Central  Wagon  Co.  v.  M. 
S.  &  L.  Mailway,  13  App.  Gas.  554 ;  58 
L.  J.  Ch.  219 ;  Newtove  v.  Shrewsbury,  21 
Q.  B.  D.  41 ;  57  L.  J.  Q.  B.  476.    As  to 
hiring  agreements  under  which  generally 
no  right  of  property  either  at  law  or  in 
equity  passes  to  the  hirer,  see  Lee  v. 
BulUr  (1893),  2  Q.  B.  318  ;  62  L.  J.  Q.  B. 
591;   Uelhy  v.  Matthews  (1895),  A.  C. 
471 ;  64  L.  J.  Q.  B.  465  ;  Payne  v.  Wilson 
(1895),  2  Q.  B.  537 ;  65  L.  J.  Q.  B.  150 ; 
Madell  v.  Thomas  (1891),.  1  Q.  B.  230 ; 
60  L.  J.  Q.  B.  227;    Bechelt  v.  Tower 
Assets  Co.  (1891),  1  Q.  B.  638 ;  60  L.  J. 
Q.  B.  493 ;   Cdburn  v.  Collier,  35  Ch.  D. 
373 ;  56  L.  J.  Ch.  504,  distinguished  in 
McEntire  v.  Crossley  (1895),  A.  0.  457 ; 
64  L.  J.  P.  C.  129 ;  Evans  v.  Roberts,  36 
Ch.  D.  196 ;  56  L.  J.  Ch.  952 ;  Jarvis  v. 
Jarvis,  63  L.  J.  Ch.  10  ;  Isaacson,  In  re ; 
Mason,  Ex  parte  (1895),  1  Q.  B.  333;  64 
L.  J.  Q.  B.  191 ;   Watson,  In  re,  25  Q.  B. 
D.  27 ;  59  L.  J.  Q.  B.  394  ;  Collins,  Ex 
parte  ;  Yarrow,  In  re,  59  L.  J.  Q.  B.  18  ; 
Craweour,  Ex  parte ;  Robinson,  In  re,  9 
Oh.  D.  419;  47  L.  J.  Bank.  94;  Odell, 
Ex  parte ;  Walden,  In  re,  10  Oh.  D.  76 ; 
48  L.  J.  Bank.  1. 

(»)  The  entry  in  an  auctioneer's  book 
of  a  contract  for  sale  of  goods  within 
sect.  17  of  the  Statute  of  Frauds  is  an 
"  assurance  "  and  bill  of  sale.  Roberts. 
In  re,  36  Ch.  D.  196 ;  50  L.  J.  Ch.  952 
But  an  ordinary  receipt  for  the  purchase' 
money  of  goods  is  not  an  "  assurance.' 
Ramsay  v.  Margrett  (1894),  2  Q.  B.  18 
68  L.  J.  Q.  B.  513. 
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and  also  powers  of  attorney,   authorities  or  licences  to   take 
possession  of  personal  chattels  as  security  for  any  debt,  and  also  any 
agreement,  whether  intended  or  not  to  be  followed  by  the  execu- 
tion of  any  other  instrument,  by  which  a  right  in  equity  to  any 
personal  chattels,  or  to  any  charge  or  security  thereon,  shall  be 
conferred  (o) ;  but  it  does  not  include  assignments  for  the  benefit 
of  the  creditors  of  the  person  making  or  giving  the  same  (p), 
marriage  settlements  {q),  transfers  or  assignments  of  any  ship  or 
vessel  {r)  or  any  share  thereof,  transfers  of  goods  in  the  ordinary 
course  of  business  of  any  trade  or  calling,  bills  of  sale  of  goods  in 
foreign  parts  or  at  sea,  bills  of  lading,  India  warrants,  warehouse- 
keepers'  certificates,  warrants  or  orders  for  the  delivery  of  goods, 
or  any  other  documents  used  in  the  ordinary  course  of  business 
as  proof  of  the  possession  or  control  of  goods,  or  authorizing,  or 
purporting  to  authorize,  either  by  indorsement  or  by  delivery, 
the  possessor  of  such  document  to  transfer  or  receive  goods  thereby 
represented  (s).     By  the  Act  of  1882  the  expression  "  bill  of  sale  " 
has  the  same  meaning  as  in  the  Act  of  1878,  except  as  to  bills  of 
sale  or  other  documents  mentioned  in  sect.  4  of  the  Act  of  1878, 
which  may  be  given  otherwise  than  by  way  of  security  for  the 
payment  of  money  to  whicli  bills  of  sale  and  other  documents 
the  Act  of  1882  does  not  apply  (f).     An  agreement  for  a  bill  of 
gale  of  chattels  by  way  of  security  for  money  not  followed  by  a 
duly  registered  bill  of  sale  confers  no  title  on  the  person  in  whose 
favour  the  charge  is  given  («).    There  is  a  difference  between  a 
bill  of  sale  and  a  pledge.     In  the  latter  case  it  is  not  essential  that 
the  advance  of  the  money  and  the  delivery  of  the  possession  of 

(o)  This  clause  as  to  agreements  eon-  (p)  Hadley  v.  Beedom  (1895),  1  Q.  B. 

ferring  an  equitable  right  was  introduced  646 ;  64  L.  J.  Q.  B.  240.    As  to  deeds  of 

to  put  to  rest  the  doubts  raised  in  Mackay,  arrangement,  see  50  &  51  Vict.  c.  57. 

Ex  parte  (L.  B.  8  Ch.  643 ;  42  L.  J.  Bk.  (q)  As  to  marriage  settlements,  see 

68)'  and  Brcmtmn  v.  Griffiths  (2  0.  P.  D.  Wenman  v.  Lyon  &  Go.  (1891),  2  Q.  B. 

212;   46  L.  J.  0.  P.  408),  whether  an  192;    60  L.   J.   Q.   B.   663;    Catmn  v. 

agreement  which  was  intended  to  be  Ghurehley,  53  L.  J.  Q.  B.  335. 

followed  by  another  instrument  amounted  (r)  A  dumb  barge  propelled  by  oars 

to  a  bill  of  sale  under  the  repealed  Acts,  on  the  Thames  and  carrying  goods  only 

It  had  been  held  that  under  the  repealed  is  a  vessel.     Gappy.  Bond,  \^  Q,.  B.  D. 

Acts,  a  deed  by  which  a  debtor  cove-  200 ;  56  L.  J.  Q.  B.  438.  As  to  transfers 

nanted  that,  if  the  debt  was  not  paid  on  or  mortgages  of  ships,  see  Union  Banlt 

a  day  named,  certain  chattels  should  be  of  London  v.  Lenanton,  3  0.  P.  D.  243  ; 

charged  with  it,  and  that  he  would,  47  L.  J.  0.  P.  409  ;  Hall,  In  re ;  Glise,  Ex 

when  required,  assign  them  to  the  oredi-  parte,  14  Q.  B.  D.  386 ;  54  L.  J.  Q.  B. 

tor  as  security,  required  registration  as  a  43 ;  57  &  58  Vict.  c.  60,  s.  36 ;  Addison, 

bill  of  sale.  Edwards  v.  Edwards,  2  Oh.  D.  On  Contracts  (10th  ed.),  767. 

291 ;  45  L.  J.  Oh.  391.     See  under  the  (s)  41  &  42  Vict.  c.  31,  s.  4. 

Act  of  1878,  Coburn  v.  Collins,  35  Ch.  D.  («)  45  &  46  Vict.  c.  43,  s.  3. 

373 ;    56  L.  J.  Ch.  504.    See  Beeves  v.  (u)  Jarvis  v.  Jarvis,  63  L.  J.  Ch.  10  ; 

Barlow,  12  Q.  B.  D.  436 ;  53  L.  J.  Q.  Edwards  v.  Edwards,  2  Ch.  D.  291 ;  45 

B.  192  discussing  Brown'v.  Bateman,  L.  L.  J.  Oh.  391.    As  to  when  an  agree- 

K.  2  0.  P.  272 ;  36  L.  J.  0.  P.  134,  and  ment  for  a  bill  of  sale  does  not  require 

Blalce  V.  Izard,   16  W.   K    108,  a§  to  registration,   see  Hauxwell,  Ex  parte; 

building  agreements  conferring  an  equit-  Hemmingway,  In  re,  23  Ch,  D.  626 ;  52 

able  right.  L.  J.  Ch.  737. 
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the  goods  should  be  contemporaneous  (v).  In  all  cases  the  sub- 
stance of  the  transaction  must  be  regarded  (and  not  the  words  only) 
in  deciding  whether  the  transaction  is  a  bill  of  sale  or  not  (x). 

An  assignment  for  the  benefit  of  creditors,  in  order  to  be 
exempt  from  the  necessity  for  registration  under  the  Bills  of  Sale 
Acts,  must  be  for  the  benefit  of  all  the  creditors  and  not  of  a 
part  only  (if).     A  post-nuptial  settlement  must  be  registered  (3). 

Every  attornment,  instrument,  or  agreement,  not  being  a 
mining  lease  (a),  whereby  a  power  of  distress  is  given,  or  agreed  to 
be  given,  by  any  person  to  any  other  person  by  way  of  security 
for  any  present,  future,  or  contingent  debt  or  advance,  and  whereby 
any  rent  is  reserved  or  made  payable  as  a  mode  of  providing  for 
the  payment  of  interest  on  such  debt  or  advance,  or  otherwise  for 
the  purpose  of  such  security  only,  is  to  be  deemed  to  be  a  bill  of 
sale,  within  the  meaning  of  the  Act  of  1878,  of  any  personal  chat- 
tels which  may  be  seized  or  taken  under  such  power  of  distress. 
But  this  provision  does  not  extend  to  any  mortgage  of  any  estate 
or  interest  in  any  land,  tenement,  or  hereditament,  which  the 
mortgagee,  being  in  possession,  shall  have  demised  to  the  mort- 
gagor as  his  tenant  at  a  fair  and  reasonable  rent  (b).  An  attorn- 
ment clause  in  a  mortgage  of  land,  whereby,  by  reason  of  its 
creating  the  relationship  of  landlord  and  tenant,  a  power  of  dis- 
tress is  given  is  to  be  deemed  to  be  a  bill  of  sale,  the  proviso  at 
the  end  of  sect.  6  not  applying  to  a  case  where  the  demise  is 
created  by  the  mortgage  deed  itself,  but  only  to  cases  where  the 
mortgagee,  having  previously  taken  possession,  has  demised  the 
mortgaged  premises  to  the  mortgagor  (e).  A  document  which 
in  part  is  not  within  the  Bills  of  Sale  Acts,  and  in  part  is  within 
them,  as  where  it  contains  an  independent  covenant  in  regard  to 
personal  chattels,  such  as  a  power  of  distress  or  a  licence  to  take 
possession  of  the   personal  chattels  as   security  for  a  debt  (d), 

(v)  Eillon  V.  Tuclcer,  39  Ch.  D.  669 ;  Oh.  373 ;  66  L.  J.  Oh.  186. 

57  L.  J.  Oh.  973 ;  Addison,  On  Contracts  (b)  41  &  42  Vict.  c.  31,  s.  6.  As  to  what 

(10th  ed.),  pp.  755,  757.  is    "  fair    and    reasonable    rent,"    sea 

Ix)  Madell  v.  Thomas  (1891),  1  Q.  B.  Stoohton  Iron  Works  Co.,  In  re,  10  Ch. 

230;  60  L.  J.  Q.  B.  227;  Gharlesworth  D.  335;  48  L.  J.  Oh.  417;   Jackson,  Ex 

V.  Mills  (1892),  A.  C.  231 ;  61  L.  J.  Q.  B.  parte ;  Bowes,  In  re,   14  Ch.  D.   725 ; 

830;  Beckett  Y.  Tower  Assets  Co.  (1891),  Williams,  Ex  parte;  Thompson,  In  re, 

1  Q.  B.  638  ;  60  L.  J.  Q.  B.  493 ;  Mellor's  7  Ch.  D.  139  ;  47  L.  J.  Bank.  26. 
Trustee  v.  Maas  (1903),  1  K.  B.  226 ;  72  (c)  Willis,  In  re,  Kennedy,  Ex  parte, 
L.  J.  K.  B.  82.  21  Q.  B.  D.  384;  57  L.  J.  Q.  B.  634; 

Cy)  General  Furnishing  Co.  v.   Venn,  Green  v.  Marsh  (1892),  2  Q.  B.  330 ;  61 

2  H.  &  0.  153  ;  32  L.  J.  Ex.  220 ;  John-  L.  J.  Q.  B.  442.  As  to  sect  6  not  apply- 
soft  V.  Osenton,  L.  R.  4  Ex.  108 ;  38  L.  ing  where  no  personal  chattels  are  seized, 
J  Ex.  76.  See,  however,  50  &  51  Vict.  see  Mumford  v.  Collier,  25  Q.  B.  D.  279 ; 
c.  57,  and  53  &  54  Vict.  c.  24.  59  L.  J.  Q.  B.  552. 

(z)  Folder  v.  Foster,  28  L.  J.  Q.  B.  (d)  As  to  licences  to  seize  to  secure 

210 ;  Asliion  v.  Blacksliau),  L.  E.  9  Eq.  payment  of  debt,  see  Addison,  On  Con- 

510;  39  L.  J.  Oh.  205.  tracts  (10th  ed.),  pp.  765-767;  Howes  v. 

(a)  As  to  a  mining  lease  containing  Ball,  7  B.  &  C.  484 ;  6  L.  J.  (0.  S.)  K.  B. 

a  power  to  distrain  off  the  premises,  see  106. 


Boundwood  Colliery  Co.,  In  re  (1897),  1 
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although  void  as  to  that  part,  if  not  registered,  may,  as  to 
other  stipulations,  be  valid  (e). 

Bill  of  sale — What  are  "personal  chattels." — The  expression 
"personal  chattels"  means  goods,  furniture,  and  other  articles 
capable  of  complete  transfer  by  delivery,  and  (when  separately 
assigned  or  charged)  fixtures  (/)  and  growing  crops,  but  does 
not  include  chattel  interests  in  real  estate,  nor  fixtures  (except 
trade  machinery)  (g),  when  assigned  together  with  a  freehold  or 
leasehold  interest  in  any  land  or  building  to  which  they  are 
affixed,  nor  growing  crops  when  assigned  together  with  any 
interest  in  the  land  on  which  they  grow,  nor  shares  or  interest 
in  the  stocks,  funds,  or  securities  of  any  government,  or  in  the 
capital  or  property  of  incorporated  or  joint  stock  companies,  nor 
choses  in  action,  nor  any  stock  or  produce  upon  any  farm  or 
lands  which,  by  virtue  of  any  covenant  or  agreement  or  of  the 
custom  of  the  country,  ought  not  to  be  removed  from  any  farm 
where  the  same  are  at  the  time  of  making  or  giving  of  such  bill 
of  sale  (h). 

By  sect.  17  of  the  Act  of  1882,  nothing  in  that  Act  is  to  apply 
to  any  debentures  issued  by  any  mortgage,  loan,  or  other  incor- 
porated company  (i).,  and  secured  upon  the  capital,  stock  or  goods, 
chattels  and  effects  of  such  company  (k).  The  mortgages  and 
charges  of  any  incorporated  company  for  the  registration  of 
which  other  provisions  have  been  made  by  the  Companies  Clauses 
Act,  1845,  or  the  Companies  Act,  1862,  are  not  within  the  Bills 
of  Sale  Act,  1878  (I).  But  the  debentures  of  an  industrial  society 
formed  under  the  Industrial  and  Provident  Societies  Act,  charg- 
ing the  society's  personal  chattels  with  the  payment  of  money, 

(e)  Stevem  v.  Marston,  60  L.  J.  Q.  B.  sect.  7  as  to  fixtures  or  growing  crops 

192  ;  Pulhroolc  v.  Ashhy  &  Co.,  56  L.  J.  separately  assigned,  ^ost,  pp.  616,  618. 

Q.  B.  376.  (0  The    words   "other  incorporated 

(/)  Where  a  bill  of  sale  not  in  the  company  "   are  not  to  he  construed  as 

statutory  form  comprises  fixtures  which  limited    to    companies  ejusdem  generis 

are  chattels  within  the  Act,  and  fixtures  with    mortgage    or     loan    companies, 

which  are  not,  it  is  void  only  as  to  the  Standard    Manufacturing    Co.,    In    re 

former.     Syne,  Ex  parte,  Bmdett,  In  (1891),  1  Ch.  627  ;  60  L.  J.  Ch.  292. 

re,  20  Q.  B.  D.  310;  57  L.  J.  Q.  B.  263.  (Jc)  As  to  what  is  a  debenture,  see 

See  Cochrane  v.  Entwistle,  25  Q.  B.  D.  Uoss  v.  Army  and  Navy  Hotel  Co.,  34  Ch. 

116  ;  59  L.  J.  Q.  B.  418,  ante,  p.  521.    A  D-43 ;  Edmonds  v.  Blaina  Furnaces  Co., 

mortgage  of  freehold,  not  mentioning  36  Ch.  D.  215 ;  56  L.  J.  Ch.  815 ;  Levy 

trade  fixtures  on  the  premises,  is  not  a  v.  Ahercorris  Slate,  &c.,  Co.,  87  Ch.  D. 

bill  of  sale  of  trade  fixtures.     Sates,  In  260 ;     57  L.   J.   Ch.   202 ;    Topham  v. 

re,  Batcheldor  v.  Tates,  38  Ch.  D.  112 ;  Oreenside  Glazed  Mrehriclc  Co.,  37  Ch. 

57  L.  J.  Ch.  697;   Stevens  v.  Marston,  T>.   281;    57   L.  J.   Ch.   583;    Head  v. 

supra.    As  to  a  mortgage  of  land  together  Jbannore,  25  Q.  B.  D.  300 ;    59  L.  J.  Q. 

with  fixed  plant,  see  Small  v.  National  B.  544 ;    Standard  Manufacturing  Co., 

Provincial  Bank  (1894),  1  Ch.  686 ;  63  In  re,  supra.    As  to  a  covering  deed  to 

L.  J.   Cli.   270.     See  also,  as  to  trtxde  secure  debentures,  see  Bichards  v.  Kid- 

lixturea,  post,  pp.  615,  616.  derminster  Overseers  (1890),  2  Oh.  212  ; 

(3)  See  41   &  42  Vict.  o.  31,  s.   5,  65  L.  J.  Ch.  502. 

as    to    application    of    Act   to   trade  (0  Standard  Manufacturing  Co.,  In 

machinery ;  and  also  post,  p.  616.  re,  supra. 

(ft)  41  &  42  Vict.  0.  31,  s.  4;  and  see 


SECT,  v.]  RIGHTS  OF  PROPERTY   IN   CHATTELS.  531 

are  not  excluded  by  sect.  17  from  the  operation  of  the  Bills  of 
Sale  Acts,  for  such  a  society  is  not  a  "  company "  in  any  legal 
sense  of  the  term  (m). 

Bill  of  sale — The  inventory. — Every  bill  of  sale  executed  after 
the  31st  of  October,  1882,  must  have  annexed  thereto  or  written 
thereon  a  schedule  containing  an  inventory  of  the  personal  chattels 
comprised  in  it.  Such  bill  of  sale  will  have  effect  only  in  respect 
of  the  personal  chattels  specifically  described  (w)  in  the  schedule, 
and  will  be  void,  except  as  against  the  grantor,  in  respect  of  any 
personal  chattels  not  so  specifically  described  (o).  This  provision, 
however,  is  not  to  apply  to  any  growing  crops  separately  assigned 
or  charged,  wliere  such  crops  were  actually  growing  at  the  time 
when  the  bill  of  sale  was  executed,  or  to  any  fixtures  separately 
assigned  or  charged,  or  any  plant  or  trade  machinery,  when  such 
fixtures,  plant  {p),  or  trade  machinery,  are  used  in,  attached  to, 
or  brought  upon  any  land,  farm,  factory,  workshop,  shop,  house, 
warehouse,  or  other  place  in  substitution  for  any  of  the  like 
fixtures,  plant,  or  trade  machinery  specifically  described  in  the 
schedule  to  such  bill  of  sale  {q).  Sects.  4  and  6  of  the  Act  of 
1882  must  be  read  subject  to  the  provisions  of  sect.  9  as  to  a  bill 
of  sale  being  made  in  accordance  with  the  form  given  in  the 
Act  (r). 

Bill  of  sale — The  attestation. — So  much  of  sect.  10  of  the  Act 
of  1878  as  requires  the  execution  of  every  bill  of  sale  to  be 
attested  by  a  solicitor  of  the  supreme  court,  and  the  attestation 
to  state  that,  before  the  execution  of  the  bill  of  sale,  the  effect 
thereof  has  been  explained  to  the  grantor  by  the  attesting  soli- 
citor, is  repealed  by  the  Act  of  1882,  and  it  is  enacted  that 
the  execution  of  every  bill  of  sale  shall  be  attested  by  one  or 
more  credible  witness  or  witnesses,  not  being  a  party  or  parties 
thereto  (s).  As  the  Act  of  1882,  however,  does  not  apply  to  bills 
of  sale  given  otherwise  than  by  way  of  security  for  money,  sect. 
10  of  the  Act  of  1878  has  still  to  be  considered  {t).  An  afSdavit 
of  due  execution  of  a  bill  of  sale  is  insufficient  if  sworn  before  a 


(m)  a.  N.  Bly.  v.  Coal  Go-operative  69  L.  J.  Q.  B.  187. 

Society  (1896),  1  Oh.  187 ;  65  L.  J.  Oh.  (o)  45  &  16  Vict.  o.  43,  s.  4. 

214.  (p)  Horses  used  by  a  cab-proprietor 

(n)  As  to  the  meaning  of  "specifically  in  his  business,  i.e.,  the  letting  to  hire 

described,"  see  Roberts  v.   Edberts,   13  of  cabs  in  the  public   streets,  are  not 

Q.  B.  D.  794  ;  53  L.  J.  Q.  B.  313  ;   Witt  "  plant."     London  and  Eastern  Counties 

V.  Banner,  20  Q.  B.  D.  114;  57  L.  J.  Q.  Loan  and  Discount  Co.  v.  Creasy  (1897), 

B.  141 ;  Thomas  v.  Kelly,  13  App.  Oas.  1  Q.  B.  768 ;  66  L.  J.  Q.  B.  503. 

506 ;   58  L.  J.  Q.  B.  66 ;  Carpenter  v.  (g)  45  &  46  Vict.  c.  43,  s.  6, 

Been,  23  Q.  B.  D.  566  ;  Hiahley  v.  Oreen-  (r)  Thomas  v.  Kelly,  supra, 

wood,  25  Q.  B.  D.  277  j  59  L.  J.  Q.  B.  (s)  45  &  46  Vict.  o.  43,  s.  10. 

413 ;  Davidson  v.  Carlton  Bank  (1893),  (0  Simft  v.  Pannell,  24  Oh.  D.  210 ; 

1  Q.  B.  82;  63  L.  J.  Q.  B.  111.    As  to  53  L.  J.  Oh.  341;  Casson  v.  Churchley, 

speoiflo  description  of  farming  stock,  see  53  L.  J,  Q.  B.  335. 


Dames  v.  Jenhins  (1900),  1  Q.  B.  133 ; 
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commissioner  of  oaths  who  has  acted  in  the  matter  as  solicitor 
to  the  grantee  (u).  Where  the  execution  of  a  bill  of  sale  was 
attested  by  W,  clerk  to  the  D  bank  (at  its  address),  and  from  the 
affidavit  filed  with  the  bill  it  appeared  that  W  did  not  reside 
there,  it  was  held  that  the  address  was  sufficient  notwithstand- 
ing (x).  Under  the  Act  of  1882,  a  bill  of  sale  is  void  as  to  the 
chattels  assigned  unless  both  the  address  and  description  of  the 
attesting  witness  appear  in  the  attestation  clause  on  the  face  of 
the  instrument ;  and  the  fact  that  the  address  and  description  are 
given  in  the  affidavit  filed  on  registration  will  not  cure  the 
defect  (y).  So,  also,  it  is  void  where  no  description  at  all  of  the 
attesting  witness  is  given  in  the  attestation  clause,  even  though 
the  name  and  address  are  given,  and  though  the  witness  may 
have  had  no  occupation  or  calling  when  he  attested  the  execution 
of  the  bill  (2).  But  where  there  were  two  attestation  clauses  to  a 
bill  of  sale  made  by  two  grantors,  and  the  address  and  description 
of  the  attesting  witness  was  only  given  in  one  clause,  but  it  was 
absolutely  obvious  to  the  court  that  the  attesting  witness  was  one 
and  the  same  person,  the  bill  of  sale  was  held  to  be  good  (a). 
Non-compliance  with  the  provisions  of  the  Act  of  1878  as  to  attes- 
tation invalidates  the  registration,  but  does  not  invalidate  the  bill 
of  sale  as  between  grantor  and  grantee  under  that  Act  (6). 

The  grantee,  although  he  may  be  a  solicitor,  cannot  be  the 
attesting  witness  (c),  but  the  grantee's  agent  (d),  as,  for  instance, 
his  solicitor  (e),  may  be.  If  the  attestation  states  that  a  proper 
explanation  has  been  given,it  is  immaterial  that  in  point  of  fact  the 
solicitor  has  failed  to  discharge  the  duty  imposed  upon  him  (/). 
It  is  sufficient  if  there  be  a  description  of  the  deponent's  residence 
and  occupation  in  the  introductory  part  of  the  affidavit  (g). 

Bill  of  sale — Mode  of  registration. — The  bill  of  sale,  with 
every  schedule  or  inventory  thereto  annexed  or  therein  referred 
to,  and  also  a  true  copy  of  such  bill,  and  of  every  such  schedule 
or  inventory,  and  of  every  attestation  of  the  execution  of  such 
bill  of  sale,  together  with  an  affidavit  of  the  time  of  such  bill  of 

(m)  Balcer  T.  Ambrose  (1896),  2  Q.  B.  (c)  Seal  v.  Olaridge,  7  Q.  B.  D.  516 ; 

372 ;  65  L.  J.  Q.  B.  589,  disapproyiug  of  50  L.  J.  Q.  B.  316.    As  to  exeoution  of 

Vernon  v.  Goolie,  49  L.  J.  Q.  B.  767.  a  bill  of  sale  under  a  power  of  attorney, 

(ic)  Seeeltine,  In  re  (1891),  1  Oh.  464 ;  even  though  the  attorney  is  grantee,  eee 

60  L.  J.  Oh.  357  ;  affirmed  on  this  point  Furnivall  v.  Hudson  (1893),  1  Ch.  335  ; 

by  Simmons  v.  Woodward  (1892),  A.  0.  62  L.  J.  Oh.  178,  sed  qusere. 

100;  61  L.  J.  Ch.  252.  (d)  Peace  v.  Broolces  (1895),  2  Q.  B. 

(y)  Parsons  v.  Brand,  25  Q.  B.  D.  110  ;  457  ;  64  L.  J.  Q.  B.  747. 

59  L.  J.  Q.  B.  189.  (e)  Fenwarden  v.  Roberts,  9  Q.  B.  D. 
(a)  Sims  v.  Trollope  (1897),  1  Q.  B.  137;  51  L.  J.  Q.  B.  312. 

24;  66L.  J.  Q.  B.  11.  (/)    National  Mercantile   Bank,    Ex 

(a)  Bird  v.  Davey  (1891),  1  Q.  B.  29 ;      parte,  Haynes,  In  re,  15  Ch.  D.  42 ;  49 

60  L.  J.  Q.  B.  8.  L.  J.  Bank.  62. 

(V)  Davis  V.  Goodman,  5  0.  P.  D.  128 ;  (9)  Blaiberg  v.  Parhe,  10  Q.  B.  D,  90  ; 

49  L.  J.  0.  P.  344 ;  Coolcson  v.  Swire,  9      52  h.  J.  Q.  B.  110. 
App.  Oas.  653 ;  54  L.  J.  Q.  B.  249. 
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sale  being  made  or  given,  and  of  its  due  execution  and  attesta- 
tion, and  a  description  of  the  residence  and  occupation  of  tlie 
person  making  or  giving  the  same  (or  in  case  the  same  is  made 
or  given  by  any  person  under  or  in  the  execution  of  any  process, 
then  a  description  of  the  residence  and  occupation  of  the  person 
against  whom  such  process  issued),  and  of  every  attesting  witness 
to  such  bill  of  sale,  shall  be  presented  to,  and  the  said  copy  and 
aflSdavit  shall  be  filed  with,  the  registrar  within  seven  clear  days 
after  the  making  or  giving  of  such  bill  of  sale,  in  like  manner  as 
a  warrant  of  attorney  in  any  personal  action  given  by  a  trader  is 
now  by  law  required  to  be  filed  Qi).  The  aflidavit  filed  with  the 
copy  of  a  bill  of  sale  filed  on  registration  may  be  looked  at  to 
supply  the  omission  of  the  date  of  the  bill  of  sale  in  the  copy 
thereof  {i).  By  the  Stamp  Act,  1891  Qt),  a  bilLofsaleisnot  to  be 
registered,  unless  the  original,  duly  stamped,  is  produced  to  the 
proper  officer;  but,  if  registered,  the  absence  of  a  proper  stamp 
would  not  invalidate  the  registration,  because  the  document  can 
be  stamped  on  payment  of  the  unpaid  duty  and  of  the  appropriate 
penalty  (Z). 

Bill  of  sale — The  affidavit  of  attestation. — Under  the  Act  of 
1878  the  affidavit  must  state  that  the  bill  of  sale,  when  given 
otherwise  than  to  secure  the  repayment  of  money,  was  duly 
attested  by  the  attesting  solicitor.  If  it  merely  verifies  his 
signature  to  the  attestation  clause,  and  describes  his  residence 
and  occupation,  it  is  insufficient  (m).  It  need  not  state  that  the 
effect  of  the  bill  was  explained  to  the  grantor  {n).  The  affidavit 
must  contain  a  description  of  the  residence  and  occupation  of  the 
grantor,  and  of  the  attesting  witness  (o) ;  and  it  is  not  sufficient 
that  there  is  such  a  description  in  the  bill  of  sale  (p).  But,  if 
the  bill  of  sale  itself  clearly  specifies  all  these  particulars,  and  the 
affidavit  refers  to  them  as  set  forth  in  the  bill  of  sale  in  such  a 

(70  41  &  42  Vict.  0.31,8.10(2).  As  to  Q.   B.  D.   139;  51  L.   J.   Q.  B.   558; 

local  registration,  see  45  &  46  Vict.  o.  43,  Knightley,  Ex  parte ;  Moulson,  In  re,  51 

s.  11.     The  copy  of  the  bill  of  sale  and  L.  J.  Oh.  823.     Aa  to  the  local  registra- 

the  affidavit  and  the  fact  and  date  of  tion  of  the  contents  of  a,  bill  of  sale 

registration  may  be  proved  by  the  pro-  where  the  affidavit  shows  that  the  resi- 

duction  of  a  capy  of  the  registered  bill  dence    of   the    grantor   or    tlie    goods 

of  sale  and  affidavit  purporting  to  be  an  enumerated  in  the  bill  are  outside  the 

office  copy  thereof.     Sect.  16.     As  to  London  Bankruptcy  District,  see  45  & 

mode  of  proof  under  the  repealed  Acts,  46  Vict.  c.  43,  s.  11. 

see  Grindell  v.  Brendan,  6  0.  B.  N.  S.  (n)  Bolland,  Ex  parte,  21  Ch.  D.  543 ; 

698-  28  L.  J.  0.  P.  333;  Waddington  52  L.  J.  Oh.  113;  National  Mercantile 

V.  noherts,  L.  K.  3  Q.  B.  579 ;  37  L.  J.  BanTt,  Ex  parte,  15  Oh.  D.  42 ;  49  L.  J. 

Q.  B.  253 ;  Emmoit  v.  Marchant,  3  Q.  B.  Bank.  62. 

D.  555  ;  8.  C,  nom.  Eallcett  v.  Emmott,  (o)  As  to  the  object  of  this,  see  Lamb 

47  L  J  Q  B  436.  v.  Bnioe,  45  L.  J.  Q.  B.  538 ;  Blount  v. 

(i)  Tlwmagy.  Boherts  (1898),  1  Q.  B.  Harris,  4  Q.  B.  D.  603 ;  48  L.  J.  Q.  B. 

657;  67  L.J.  Q.  B.  478.  159. 

(fc)  54  &  55  Vict.  0.  39,  s.  41.  ( p)  Batfort  v.  English,  7  B.  &  B.  94 ; 

(I)  lb   B  15  26  L.  J.  Q.  B.  161 ;  Pickard  v.  Bretg,  5 

(to)  Sharpen.  Birch,  8  Q.  B.  D.  Ill ;  H.  &  N.  9 ;  29  L.  J,  Ex.  1% 
51  L.  J.  Q.  B.  Ql;   Ford,  v.  Kettle,  9 
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way  as  to  verify  them  on  oath,  the  affidavit  will  be  sufficient  (j) ; 
and  the  description  of  the  residence  of  the  grantor  in  the  copy  of 
the  bill  of  sale  may  be  referred  to,  to  explain  and  supplement  the 
description  given  in  the  affidavit  where  that  is  insufficient  (r). 
Where  the  grantor  carried  on  business  at  three  places  and  lived 
at  one,  and  the  affidavit  stated  that  the  grantor  lived  there,  but 
did  not  mention  the  other  two  places  of  business,  though  the  bill 
of  sale  itself  did,  it  was  beld  sufficient  (s).  The  Act  of  1878  does 
not  require  the  actual  name  of  the  grantor  to  be  stated,  and  con- 
sequently the  description  of  the  grantor  in  the  bill  of  sale,  in  the 
affidavit  and  in  the  register,  by  a  name  other  than  that  by  which 
he  is  generally  known,  will  not,  in  the  absence  of  any  intention 
to  mislead  creditors,  invalidate  the  registration  {t).  Where  the 
grantor's  Christian  name  was  purposely  misstated  in  the  bill  of 
sale  and  in  the  affidavit,  the  registration  was  held  to  be  good  (u). 
Where  the  grantor's  name  was  wrongly  given  both  in  the  bill  of 
sale  and  in  the  affidavit,  he  being  also  described  as  a  tutor 
whereas  he  was  a  schoolmaster,  it  was  held  that  there  was  a  mis- 
description ;  and  it  would  appear  that  the  name  being  wrongly 
given  made  the  misdescription  more  fatal  {x).  An  affidavit  of 
the  residence  and  occupation  of  the  grantor  to  the  best  of  the 
deponent's  belief  is  sufficient,  if  unconti-adioted  {y). 

Bill  of  sale — Affidavit — Description  of  residence  and  occupation 
of  grantor  and  witnesses. — The  description  must  be  such  as  fits  the 
grantor  at  the  time  of  swearing  the  affidavit,  not  that  of  giving  the 
bill  of  sale  (2).  The  witness  is  properly  described  as  residing  at 
the  place  where  he  was  employed  or  carries  on  his  business.  Thus 
a  solicitor's  clerk  is  properly  described  as  residing  at  his  master's 
office,  where  he  attends  all  day  {a) ;  but  he  may  also  be  described 
as  residing  at  the  place  where  he  sleeps  at  night  (J).  If  the 
description  is  substantially  correct,  and  parties  could  not  have 
been  misled  by  it,  it  will  suffice  (a).    Where  the  number  of  the 

(g)  nouth  1.  BoMot,  1  E.  &  B.  850  ;      12  0.  B.  N.  S.  730 ;  31  L.  J.  C.  P.  314. 

28  L.  J.  Q.  B.  240 ;  Foulger  v.  Taylor,  5      But  where  the  address  ia  the  aflSdavit 
H.  &  N.  202 ;  29  L.  J.  Ex.  154.  was  the  same  as  in  the  bill  of  sale,  but 

(r)  Jones  v.  Barrie,  L.  K.  7  Q.  B.  157 ;  the  deponent  had  gone  to  America,  it 

41  L.  J.  Q.  B.  6.  was  held  correct.      Kalien,  Ex  parte, 

(s)  Greenliam  v.  Child,  24  Q.  B.  D.  Hewer,  In  re,  21  Ch.  D.  871 ;  51  L.  J. 

29  ;  59  L.  J.  Q.  B.  27.  Ch.  904. 

(<)  Stohes  V.  Spenaer  (1900),  2  Q.  B.  (a)  Attenborough  v.  Thompson,  2  H.  & 

483 ;  69  L.  J.  Q.  B.  792.  N.  559 ;  27  L.  J.  Ex.  23. 

(m)  Doions  V.  Salmon,  20  Q.  B.  D.  775  ;  (6)  Blackwell  v.  England,  8  E.  &  B. 

57  L.  J.  Q.  B.  454.    See,  however,  Lee  541 ;  27  L.  J.  Q.  B.  124. 

T.  Turner,  infra.  (e)  Hewer  v.  Cox,  30  L.  J.  Q.  B.  73 ; 

(a)  Lee  v.  Turner,  20  Q.  B.D.  773.  Sriqgs  v.  Boss,  L.  K.  3  Q.  B.  268 ;  37 

(v)  Moe  V.  Bradshaw,  L.  R.  1  Ex.  106 ;  L.  J.  Q.  B.  101 ;  M'Hatlie,  Ex  parte,  10 

35  L.  J.  Ex.  71.  Oh.  D.  398 ;  48  L.  J.  Bank.  26 ;  Downs 

(z)  Button  V.  O'Neill,  4  0.  P.  D.  354 ;  v.  Salmon,  20  Q.  B.  D.  775;  57  L.  J. 

48  L.   J.   0.  P.  368,  disapproving  of  Q.  B.  454. 
London  &  Westminster  Loan  Co.  v.  Ohace, 
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residence  is  essential,  it  must  be  given  correctly  (d).  Where  in 
the  aflidavit  of  attestation  the  grantor  of  a  bill  of  sale  was 
described,  not  as  of  the  address  given  in  the  bill,  but  as  of  his 
actual  residence  as  well  as  of  his  place  of  business,  there  being  no 
intention  to  mislead  and  no  one  being  in  fact  misled,  it  was  held 
that  neither  was  the  bill  of  sale  invalid  nor  was  the  registration 
defective  (e). 

Where  a  person  has  an  occupation,  it  must  be  correctly  stated 
as  a  means  of  identification ;  but  the  onus  of  proving  that  the 
party  has  an  occupation  lies  on  the  person  seeking  to  impeach  the 
bill  of  sale.  If  the  grantor  of  the  bill  of  sale  had  no  occupation 
at  the  time  of  the  registration  of  the  instrument,  he  may  be 
described  as  a  "  gentleman  "  (/),  or  not  at  all  (g).  But,  if  the 
party  has  any  occupation  at  all,  and  is  receiving  remuneration 
for  services  ef  any  sort  or  kind,  his  occupation  must  be  correctly 
stated ;  and  it  will  not  do  to  describe  him  generally  as  a  "  gentle- 
man" (h),  or  "esquire"  (i).  A  description  of  a  grantor  of  a  bill 
of  sale  as  a  married  woman,  when  her  occupation  as  a  manager  to 
a  court  milliner  is  omitted,  is  not  sufficient  (h).  So  also  a  de- 
scription of  a  clerk  in  a  government  office,  or  an  attorney's  clerk, 
as  "  gentleman  "  (I),  or  of  a  clerk  in  the  accountant's  department 
of  a  railway 'company  as  an  "accountant,"  is  insufficient' (m). 
But  it  was  held  to  be  a  sufficient  description  of  a  grantor  who  was 
engaged  in  the  ordinary  pursuits  of  a  country  gentleman,  where 
his  private  address  was  given  and  he  was  described  as  a  "  gentle- 
man of  no  occupation,"  although  he  was  also  a  sleeping  partner 
in  several  businesses,  in  none  of  which  he  took  an  active  part  (ra). 

Where  the  bill  of  sale  is  given  by  a  trading  company,  a  state- 
ment of  the  name  of  the  company  and  the  address  of  its  principal 
office  in  the  affidavit  is  a  sufficient  compliance  with  the  Acts,  and 
it  is  not  necessary  to  state  the  residences  or  occupations  of 
directors  who  sign  as  such,  and  not  as  attesting  witnesses  (o).  The 
omission  of  the  address  of  the  grantee  from  a  bill  of  sale  under 

(d)  Murray  v.  Mackenzie,  L.   E.   10  (i)  Eooman,  Ex  parte,  L.  E.  10  Eq. 
C.  P.  625 ;   44  L.  J.  0.  P.  313,  followed      63 ;  39  L.  J.  Bk.  4. 

in  Mark$  v.  Derrick,  80  L.  T.  60.  (k)  Kemble  v.  Addison  (1900),  1  Q.  B. 

(e)  Doleini  v.  Dolcini  (1895),  1  Q.  B.      430;  69  L.  J.  Q.  B.  299. 

898;  64  L.  J.  Q.  B.  427.  (t)  Allen  v.  Thompson,  1  H.  &  N.  15  ; 

(/)  Sutton  V.  Bath,  3  H.  &  N.  382 ;  25  L.  J.  Ex.  249 ;  Tulon  v.  Sanoner,  3 

S.  C,  Bath  Y.  Sutton,  27  L.  J.  Ex.  388 ;  H.  &  N.  280 ;  27  L.  J.  Ex.  293. 

Morewood  v.  South  Yorkshire  Ely.,  3  H.  (m)  Larchin  v.  North  Western  Deposit 

&  N.  798;  28  L.  J.  Ex.  114;  Gray  v.  Bank,  L.  E.  10  Ex.  64;  44  L.  J.  Ex. 

Jones,  14  0.  B.  N.  S.  743;   Smith  v.  71.    As  to  a  clerk  to  an  accountant 

Cheese,  1  0.  P.  D.  60 ;  45  L.  J.  0.  P.  being  described  as  an  "  accountant,"  see 

156.  J^riggs  v.  Boss,h.  E.  3  Q.  B.  268;  37 


(gr)  Downs  v.  Salmon,  ante,  p.  534.  L.  J.  Q.  B.  101. 

(7t)  Beales  v.  Tennant,  29  L.  J.  Q.  B.  (»)  Feast  v.  Bdbinion,  63  L.  J.  Ch. 

188;    Dryden  v.   Hope,  9    W,  E.   18;  321. 

Adams  v.  Graham,  33  L.  J.  Q.  B.  71 ;  (o)  Shears  v.  Jacob,  L.  E.  1  0.  P.  513  ,- 

Brodriok  v.  Scale,  L,  E.  6  C.  P.  98;  40  35  L.  J.  0.  P.  241;   Deffell  v.   White, 

L.  J.  0.  P.  130.  L.  E.  2  0.  P.  144 ;  36  L,  J.  0,  P.  25. 
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the  Act  of  1882,  even  where  such  grantee  is  a  limited  company 
whose  name  alone  is  evidently  sufficient  for  purposes  of  identifi- 
cation, renders  the  bill  of  sale  void  (f).  But  the  omission  of  the 
grantor's  name  and  of  the  name  and  address  of  the  attesting  wit- 
ness in  the  filed  copy  of  the  bill  of  sale,  where  the  particulars 
appear  in  the  affidavit  filed  with  the  copy  {q),  or  of  the  date  in 
the  filed  copy  (r),  does  not  render  the  bill  of  sale  void. 

Where  there  are  two  attesting  witnesses  to  the  execution  of  a 
bill  of  sale,  and  the  affidavit  filed  with  the  bill  contains  a  descrip- 
tion of  the  residence  and  occupation  of  one  of  them  only,  it  is 
insufficient  (s). 

Bill  of  sale — Time  of  registration. — When  the  time  for  register- 
ing a  bill  of  sale  expires  on  a  Sunday,  or  other  day  on  which  the 
registrar's  office  is  closed,  the  registration  will  be  valid  if  made 
on  the  next  following  day  on  which  the  office  is  open  (t).  A  bill 
of  sale  is  not  invalid  by  reason  of  its  not  having  been  filed,  if  the 
goods  comprised  in  it  are  seized  before  the  expiration  of  the  time 
for  filing  it  (u).  The  time  for  registration  cannot  be  extended 
under  sect.  14  of  the  Act  of  1878,  so  as  to  defeat  the  vested 
right  of  an  execution  creditor  {x),  nor  can  it  be  extended  for 
re-registration  after  the  bankruptcy  of  the  grantor  {y). 

bill  of  sale — Registration  of  defeasance  or  condition. — Under 
the  Act  of  1878,  if  a  bill  of  sale  is  made  or  given  subject  to  any 
defeasance  or  condition,  or  declaration  of  trust  not  contained  in 
the  body  thereof,  such  defeasance  (z),  condition,  or  declaration  is 
to  be  deemed  to  be  part  of  the  bill,  and  must  be  written  on  the 
same  paper  or  parchment  therewith  before  the  registration,  and 
be  truly  set  forth  in  the  copy  filed  therewith  and  as  part  thereof, 
otherwise  the  registration  will  be  void  (a).  Where  a  bill  of  sale 
of  furniture  was  given  to  secure  the  payment  of  250Z.  and 
interest  on  demand,  and  in  default  of  payment  the  mortgagee 
was  empowered  to  take  possession,  but  there  was  an  antecedent 
parol  agreement,  not  appearing  in  the  bill  of  sale,  that  the  debt 
should  be  paid  ofl'  by  weekly  instalments,  it  was  held  that  this 
was  a  defeasance  or  condition,  and  that  the  bill  was  void  as 
against  the  trustee  in  bankruptcy  of  the  mortgagor  (J).     But  a 

(p)  AUree  v.  Altree  (1898),  2  Q.  B.  258. 

267;  67  L.  J.  Q.  B.  882.  (x)  Crew  v.  Cammings,  21  Q.  B.  D. 

(q)  Coates  v.  Moore  (1903),  2  K.  B.  420;  57  L.  J.  Q.  B.  641. 

140;  72  L.  J.  K.  B.  539.  (2/)  Parsons  &  Furher,  In  re  (1893),  2 

(r)  Tlwmas  v.  BdberU  (1898),  1  Q.  B.  Q.  B.  122  ;  62  L.  J.  Q.  B.  365. 

657 ;  67  L.  J.  Q.  B.  478.  (z)  See  Heseltine  v.  Simmonds  (1892), 

(«)  Fiekard  v.  Marriage,  1  Ex.  D.  36t ;  2  Q.  B.  547 ;  62  L.  J.  Q.  B.  5 ;  Sharp  v. 

45  L.  J.  Ex.  594.  MeHenry,  38  Oh.  D.  427 ;  57  L.  J.  Oh. 

(i)  41  &  42  Vict.  c.  31,  s.  22 ;  E.  S.  C.  961. 

1883,  Order  LXIII.  r.  6.  (a)  41  &  42  Vict.  c.  31,  s.  10  (3). 

(«)  Marples  v.  Hartley,  1 B.  &  S.  1 ;  30  (6)  Southam,  Ex  parte,  Latham,  In  re, 

L.  J.  Q.  B.  92 ;  3  E.  &  E.  610 ;  Sanbury  h.  R.  17  Bq.  §78  ;  43  Tj.  J.  ^anls.  39, 
V.  White,  2  H.  &  0.  300;  82  L,  J,  Es- 
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verbal  agreement  not  to  register  a  bill  of  sale  in  consideration  of 
a  larger  bonus  for  the  advance  being  charged,  is  not  a  condition 
or  defeasance,  and  need  not  appear  in  the  filed  copy  (c).  If  the 
grantee  under  the  bill  of  sale  holds  the  property  in  trust  for  some 
third  party  who  has  advanced  money  upon  the  property  included 
in  it,  such  trust  need  not  be  declared  on  the  face  of  the  bill  of 
sale  (d).  Where  the  grantor  deposited  a  policy  of  life  insurance 
as  collateral  security,  but  the  policy  was  not  referred  to  in  the 
bill  of  sale,  it  was  held  that  the  policy  was  not  a  defeasance  (e) ; 
but  where  a  separate  promissory  note  was  given  containing  a 
stipulation  that  in  case  of  default  of  payment  of  any  instalment 
the  whole  of  the  sum  should  become  payable,  it  was  held  that 
this  was  a  defeasance,  and  rendered  the  registration  void  (/).  A 
stipulation  for  payment  of  compound  interest  in  a  mortgage  given 
as  collateral  security  with  a  bill  of  sale  and  as  part  of  the  same 
transaction  was  held  to  be  a  "  condition "  to  which  the  bill  of 
sale  was  subject,  and,  being  itself  unregistered,  to  avoid  the 
registration  of  the  bill  of  sale  (g).  A  transfer  or  assignment  of 
a  registered  bill  of  sale  need  not  be  registered  (h). 

Bill  of  sale — Renewal  of  registration. — The  registration  of  a 
bill  of  sale,  whether  executed  before  or  after  the  1st  of  January, 
1879,  must  be  renewed  once  at  least  every  five  years ;  and,  if  a 
period  of  five  years  elapses  after  the  registration,  or  renewed 
registration,  of  a  bill  of  sale,  without  a  renewal  or  further  renewal 
(as  the  case  may  be),  the  registration  will  become  void  {i).  Where 
a  bill  of  sale  was,  at  the  commencement  of  the  Act  of  1878,  void 
for  want  of  renewal,  it  was  held  that  the  time  for  renewal  could 
not  be  extended  under  sect.  14  (/c),  nor  can  it  be  extended  for 
renewal  after  the  bankruptcy  of  the  grantor  (J).  The  renewal  of 
a  registration  must  be  effected  by  filing  with  the  registrar  an 
afiidavit  (m),  stating  the  date  of  the  bill  of  sale  and  of  the  last 
registration  thereof,  and  the  names,  residences,  and  occupations 
of  the  parties  thereto  as  stated  therein  (n),  and  that  the  bill  of 
sale  is  still  a  subsisting  security  (o).     Any  renewal  after  the  1st 

(c)  Popplewell,  Ex  parte,  Storey,  In  re,      78. 

21  Oh.  D.  73 ;  52  L.  J.  Ch.  39.  (A)  41  &  42  Vict.  c.  31,  s.  10. 

(d)  Bohmson  v.  ColUngwood,  17  0.  B.  (t)  41  &  42  Vict.  o.  31,  s.  11.    As  to 
N.  S.  777 ;  34  L.  J.  0.  P.  18.  local  registration  of  contents  of  bill  of 

(e)  Carpenter  v.  Been,  23   Q.  B.  D.  sale,  see  45  &  46  Vict.  o.  43,  s.  11. 

566;  Thomas  v.  Searles  (1891),  2  Q.  B.  (7c)  Emery,  In  re,  21  Q.  B.  D.  405;  57 

408 ;  60  L.  J.  Q.  B.  722.  L.  J.  Q.  B.  629. 

(/)  Gounsell  v.  London  &  Westminster  (I)  Parsons  &  Furher,  In  re  (1893),  2 

Loan  Co.,  19  Q.  B.  D.  512 ;  56  L.  J.  Q.  B.  122 ;  62  L.  J.  Q.  B.  365. 

Q.   B.   622 ;  Monetary  Advance  Co.  v.  (m)  A  form  of  affidavit  is  given  in 

Cater,  20  Q.  B.  D.  785;  57  L.  J.  Q.  B.  Sched.  A.  to  the  Act. 

463.  (»)  Xhe  residence  must  be  stated  as 

(g)  Edwards  v.  Marcus  (1894),  1  Q.  B.  in  the  original  bill,  even  if  incorrect. 

587 ;  63  L.  J.  Q.  B.  363,  disapproving  Webster,  Ex  parte,  22  Oh.  D.  136 ;  52 

dictum  of  James,  L.J.,  in  Collins,  Ex  L.  J.  Ch.  375. 

parte,  L,  E.  10  Oh.  367;  44  L-  ?•  Banlf.  (o)  H  &  42  Viot,  o.  31,  s,  XI, 
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of  January,  1879,  of  the  registration  of  a  bill  of  sale  executed 
before  that  day  and  registered  under  the  former  Acts,  must  be 
made  in  the  same  manner  as  the  renewal  of  a  registration  made 
under  the  existing  Act  {p).  A  renewal  of  registration  does  not 
become  necessary  by  reason  only  of  a  transfer  or  assignment  of 
a  bill  of  sale  {q).  But,  where  the  grantee,  before  the  period  for 
renewal,  had  assigned  his  interest  in  the  bill  of  sale  to  a  third 
person,  the  assignee,  if  the  registration  was  not  renewed  at  the 
proper  time,  had  no  title  as  against  an  execution  creditor  {r). 
The  omission  to  renew  the  registration,  since  the  passing  of  the 
Act  of  1882,  makes  a  bill  of  sale  under  that  Act  wholly  void, 
even  as  between  grantor  and  grantee,  as  to  the  chattels  comprised 
therein  (s). 

Bill  of  sale — Eedifieation  of  register. — Any  judge  of  the  High 
Court  of  Justice,  on  being  satisfied  that  the  omission  to  register  a 
bill  of  sale  or  an  affidavit  of  renewal  thereof  within"  the  time  pre- 
scribed by  the  Act  of  1878,  or  the  omission  or  mis-statement  of  the 
name,  residence  or  occupation  of  any  person,  was  accidental  or  due 
to  inadvertence,  may,  in  his  discretion,  order  such  omission  or  mis- 
statement to  be  rectified  by  the  insertion  in  the  register  of  the 
true  name,  residence,  or  occupation,  or  by  extending  the  time  for 
such  registration,  on  such  terms  and  conditions  (if  any)  as  to 
security,  notice  by  advertisement  or  otherwise,  or  as  to  any  other 
matter  as  he  thinks  fit  to  direct  (f).  The  power  of  rectification 
is  limited  by  the  description  of  "register"  in  sect.  12,  and, 
therefore,  where  the  affidavit  filed  with  the  registrar  under  sect. 
10,  sub-sect.  2,  inadvertently  omits  to  describe  the  residence  and 
occupation  of  an  attesting  witness,  the  judge  has  no  power  to  allow 
a  supplemental  affidavit  to  be  filed  supplying  such  particulars  (m). 

Bill  of  sale — Evasion  of  registration. — A  practice  had  grown  up 
under  the  former  Acts  of  giving  an  unstamped  bill  of  sale  for 
a  debt,  and  then,  before  the  time  for  registration  had  arrived, 
renewing  the  bill,  and  so  on,  until  at  last  a  final  bill  was  given 
which  was  duly  stamped  and  registered.  Upon  each  renewal  the 
old  bill  was  cancelled,  and  the  original  debt  thus  became  the  con- 
sideration for  the  new  bill,  and  ultimately  the  last  bill  which  was 
registered  was  good  against  execution  creditors  (x).  The  Act 
of  1878,  however,  provides  that,  where  a  subsequent  bill  of  sale 
is  executed  within  or  on  the  expiration  of  seven  days  after  the 

(j))  41  &  42  Vict.  c.  31,  s.  23.  59  L.  J.  Q.  B.  589. 

(9)  16.,  B.  11.  (0  41  &  42  Viot.  0.  31,  s.  14. 

(r)  KaretY.  KosJier  Meat  Supply  Asso-  (u)  Grew  v.  Cummingg,  21   Q.  B.  D. 

ciation,  2  Q.  B.  D.  361 ;  46  L.  J.  Q.  B.  420 ;  57  X.  J.  Q.  B.  641. 

548,  decided  before  the  Act  of  1878.  (a)  Smale  v.  Burr,  L.  E.  8  0.  P.  64 ; 

See  Cookson  v.  Swire,  9  App.  Cas.  653 ;  42  L.  J.  C.  P.  20 ;  Bamsden  v.  Lupton, 

54  L.  J.  Q.  B.  249.  L,  R.  9  Q.  B.  17 :  43  L.  J.  Q.  B.  17. 

(«)  Fenton  v.  Blythe,  25  Q.  B.  D.  417 ; 
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execution  of  a  prior  unregistered  bill  of  sale,  and  comprises  all  or 
any  part  of  the  personal  chattels  comprised  in  such  prior  bill  of  sale, 
then,  if  such  subsequent  bill  of  sale  is  given  as  a  security  for  the 
same  debt  as  is  secured  by  the  prior  bill  of  sale,  or  for  any  part 
of  such  debt,  it  will,  to  the  extent  to  which  it  is  a  security  for  the 
same  debt  or  part  thereof,  and  so  far  as  respects  the  personal 
chattels  or  part  thereof  comprised  in  the  prior  bill,  be  absolutely 
void,  unless  it  is  proved  to  the  satisfaction  of  the  court  having 
cognizance  of  the  case  that  the  subsequent  bill  of  sale  was  bond 
fide  given  for  the  purpose  of  correcting  some  material  error  in 
the  prior  bill  of  sale,  and  not  for  the  purpose  of  evading  the 
Act  (y).  A  second  bill  of  sale  given  in  substitution  for  a  prior 
bill  of  sale  after  the  bankruptcy  of  the  grantor,  but  without  the 
knowledge  of  the  grantee  of  that  fact,  does  not  cancel  the  prior 
bill  so  as  to  affect  the  grantee's  title  under  the  prior  bill  (z). 

Bill  of  sale — Priority  of  bills  of  sale. — If  two  or  more  bills  of 
sale  are  given,  comprising  in  whole  or  in  part  any  of  the  same 
chattels,  they  will  have  priority  in  the  order  of  the  date  of  their 
registration  respectively  as  regards  such  chattels  (a).  Where 
the  grantee  of  goods  under  the  Act  of  1878  assigned  the 
goods  by  a  duly  registered  bill  of  sale,  the  first  one  being  un- 
registered at  the  date  of  the  second,  it  was  held  that  the  latter 
conveyed  a  title  valid  against  all  who  became  execution  creditors 
of  the  grantor  of  the  first  bill  of  sale  after  the  date  of  the 
second  (h). 

Bill  of  sale—  Effect  of  non-registration. — A  bill  of  sale  which 
was  unregistered  was  not  void  under  the  Act  of  1878  as  between 
grantor  and  grantee  (c)  ;  but  a  registered  bill  of  sale  took  priority 
over  one  that  was  earlier  but  unregistered,  as  to  any  chattels  that 
might  be  comprised  therein  (d) ;  but  every  bill  of  sale  under  the 
Act  of  1882  must  be  registered,  otherwise  such  bill  of  sale  will 
be  void  in  respect  of  the  personal  chattels  comprised  therein  (e). 
Where  a  bill  of  sale,  under  the  Act  of  1878,  given  by  two  partners, 

(y)  41  &  42  Viot.  c.  31,  s.  9.  116;  but  now,  as  to  this,  see  Blaiberg, 

(2)  Sargen,  In  re;  Haiheclt,  Ex  'parte  Mx  parte,  23  Oh.  D.  254;  52  L.  J.  Ch. 

(1894),  1  Q.  B.  444  ;  63  L.  J.  Q  B.  209.  461,  upon  sect.  8  of  the  Act  of  1878  ; 

(a)  41  &  42  Viot.  c.  31,  s.  10.     Under  which  section  is  repealed,  except  as  to 

the  repealed  Acts  the  law  was  otherwise.  anything  done  prior  to  the  Act  of  1882, 

The  grantee  under  an  unregistered  bill  see  sect.  15. 

had  priority  over  the  grantee  under  a  (5)  Antoniadi  v.  Smith  (1901),  2  K.  B. 

registered  bill  (Nioliolson  v.   Cooper,  3  589 ;  70  L.  J.  K.  B.  869,  following  Oooh- 

H.  &  N.  384 ;  27  L.  J.  Ex.  393 ;  Stans-  son  v.  Swire,  9  App.  Gas.  653 ;  54  L.  J. 

field  V.  Cuhitt,  27  L.  J.  Ch.  266 ;  2  De  G.  Q.  B.  249. 

&  J.  222 ;  Badger  v.  Shaw,  2  E.  &  E.  (0)  Davis  Y.  Goodman,  5  0.  P.  D.  128 ; 

472 ;  29  L.  J.  Q.  B.  73),  unless  the  un-  49  L.  J.  0.  P.  344 ;  Cooltion  v.  Swire, 

registered  bill  was  avoided  by  an  execu-  supra. 

tion,  in  which  case  it  was  displaced  (ci!)  Conelly  v.  Steer,  7  Q.  B.  D.  520 ; 

altogether,  and  the  grantee  under  the  50  L.  J.  Q.  B.  326. 

registered  bill  had  priority.    Bichardsy.  (e)  45  &  46  Vict.  c.  43,  s.  8. 

James,  L.  R.  2  Q.  B.  285;  36  L.  J.  Q.  B. 
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was  not  registered,  and  one  of  them  afterwards  became  bankrupt, 
the  bill  was  void  as  against  the  trustee  only  to  the  extent  of  the 
bankrupt's  moiety  (/).  The  fact  that  an  execution  creditor  was, 
at  the  time  when  his  debt  was  contracted,  aware  that  his  debtor 
had  given  a  bill  of  sale  of  chattels,  does  not  prevent  his  availing 
himself  of  the  objection  that  it  has  not  been  registered  (g). 
Where  a  bill  of  sale  which  was  an  absolute  assignment  was  given 
but  was  not  registered  under  the  Act  of  1878,  it  was  only  void 
as  against  trustees,  creditors  and  others,  but  not  as  against 
the  grantor;  the  result  was  that  the  grantor  was  no  longer  the 
"  true  owner  "  under  sect.  5  of  the  Act  of  1882,  and  therefore  a 
subsequent  bill  of  sale  given  by  him  as  a  security  for  a  loan  was 
void  although  duly  registered,  and  could  not  take  precedence 
under  sect.  10  of  the  Act  of  1878  over  the  former  unregistered 
bill  of  sale  (h) ;  but  if  the  first  bill  of  sale  is  not  an  absolute 
assignment  but  only  a  mortgage  to  secure  an  advance,  the  grantor 
of  the  bill  of  sale  is  still  the  "  true  owner  "  (i). 

Mil  of  sale — Possession  of  grantor. — The  question  of  pos- 
session or  apparent  possession  of  the  grantor  is  not  now^material 
as  to  bills  of  sale  executed  after  November,  1882  (k),  and  given 
by  way  of  security  for  the  payment  of  money ;  but  as  to  other 
bills  of  sale  the  law  remains  as  heretofore.  Goods  in  the  pos- 
session of  a  bailee  to  hold  on  account  of  the  bailor  are  still  in 
the  possession  of  the  bailor  within  the  meaning  of  the  Bills  of 
Sale  Act,  1878 ;  and  they  are  not  taken  out  of  the  possession  of 
the  bailor  by  the  holder  of  the  bill  of  sale  requiring  the  bailee 
to  deliver  them  up  to  him,  if  the  bailee  refuses  to  deliver 
possession  of  them  (l).  Actual  possession  by  the  grantee  of  an 
unregistered  bill  of  sale,  even  though  taken  wrongfully,  may 
exclude  the  operation  of  the  Act ;  but,  in  the  case  of  a  wrong- 
doer, the  possession  will  not  be  extended  by  construction  of  law 
beyond  the  actual  physical  possession  (m). 

Bill  of  sale — "  App<^rent  possession." — Personal  chattels  are 
to  be  deemed  to  be  in  the  "  apparent  possession  "  of  the  person 
making  or  giving  a  bill  of  sale,  so  long  as  they  remain,  or  are,  in 
or  upon  any  house,  mill,  warehouse,  building,  works,  yard,  laad, 
or  other  premises  occupied  by  him,  or  are  used  and  enjoyed 
by  him   in   any  place  whatsoever,  notwithstanding  that  formal 

(/)  Brown,  Sx  parte,  9  Oh.  D.  389  ;  p.  72  (10th  ed.) ;  Walrond  v.  Ooldmann, 

48  L.  J.  Bank.  10.  16  Q.  B.  D.  121 ;  55  L.  J.  Q.  B.  323.     As 

(3)  Edwards  v.  Edwards,  2  Oh.  D.  to  goods  in  the  order  or  disposition  of  a 

291 ;  45  L.  J.  Oh.  391.  bankrupt  grantor,  see  post,  p.  561. 

(7t)  Tuclc  V.  Southern  Counties  Bank,  (V)  Ancona  v.  Mogers,  1  Ex.  D.  285 ; 

42  Oh.  D.  471 ;  58  L.  J.  Oh.  699.  46  L.  J.  Ex.  121. 

(i)  Thomas  v.  Searles  (1891),  2  Q.  B.  (m)  Fletcher,  Ex  parte,  5  Oh.  D,  809; 

408 ;  60  L.  J.  Q.  B.  722.  46  L.  J.  Bk.  93, 

(/c)  Bee  Beed's  Bills  of   Ss^lo  Actg 
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possession  thereof  may  have  been  taken  by,  or  given  to,  any  other 
person  (w).  The  question  whether  there  is  an  apparent  posses- 
sion or  not  is  a  question  of  fact  (o).  There  must  be  something 
done  which  takes  the  goods  plainly  out  of  the  apparent  possession 
of  the  debtor  in  the  eyes  of  everybody  who  sees  them  (p).  Thus, 
where  the  assignee  under  a  bill  of  sale  of  household  furniture  and 
effects  immediately  sent  a  person  into  the  house  to  take  and  keep, 
and  who  took  and  kept,  possession,  but  the  assignor,  down  to  the 
date  of  his  bankruptcy,  continued  to  live  in  the  house  and  use  the 
furniture  as  before,  it  was  held  that  the  goods  were  in  the  apparent 
possession  of  the  assignor  (q).  Where  the  grantor  of  a  bill  of 
sale  of  household  furniture  managed  a  business  as  servant  to  the 
grantee  at  a  weekly  salary,  and  was  allowed  to  reside  in  the 
house  where  the  business  was  carried  on,  and  to  use  the  furniture 
as  part  of  his  salary,  the  grantee  residing  elsewhere,  it  was  held 
that  the  goods  were  in  the  apparent  possession  of  the  grantor  (r). 
But,  where  the  grantor  was  tenant  of  rooms  in  which  the  goods 
comprised  in  the  bill  of  sale  were  placed,  but  resided  elsewhere, 
and,  having  made  default  in  paying  the  sum  secured,  gave  up  the 
keys  of  the  rooms  to  the  grantee,  who  opened  them  and  put  his 
name  on  some  of  the  goods,  it  was  held  that  the  grantor  did  not 
occupy  the  rooms,  and  that  the  goods  were  not  to  be  deemed  in 
his  apparent  possession  (s).  So,  where  the  grantee  of  a  bill  of  sale 
takes  possession  of  the  goods  comprised  in  it,  and  advertises  them 
for  sale  as  the  goods  of  the  grantor  sold  under  a  bill  of  sale,  the 
goods,  though  still  in  the  house  of  the  grantor,  will  no  longer  be 
in  his  apparent  possession  (t).  Where  a  husband  sells  to  his  wife 
goods  which  are  in  the  house  where  they  live  together,  the 
possession  follows  the  title,  and  the  goods  are  not,  after  the  sale,  in 
the  apparent  possession  of  the  husband,  although  they  remain  in 
the  house  and  are  jointly  used  by  husband  and  wife  (u).  Goods 
formally  seized  by  the  sheriff  under  an  execution  do  not,  as  it 
seems,  remain  in  the  apparent  possession  of  the  debtor  (x). 

Bill  of  sale — Seizure  of  goods  under  hill  of  sale. — With  respect 
to  the  power  to  seize  under  a  bill  of  sale  given  as  security  for 
money,  the  Act  of  1882  (y)  provides : — 

Sect.  7.  Personal  chattels  assigned  under  a  bill  of  sale  shall 

(ri)  41  &  42  Viot.  c.  31,  s.  4.  (s)  Robinson  v.  Briggs,  L.  E.  6  Ex.  1  ; 

(o)  Gough  V.  Eoerard,  2  H.  &  0. 1 ;  32  40  L.  J.  Ex.  17. 

L.  J.  Ex.  210.  (0  Emanuel  v.  Bridger,  L.  E.  9  Q.  B. 

(p)  Jay,  Mparte,  L.  E.  9  Oh.  697 ;  43  286 ;  43  L.  J.  Q.  B.  96. 

L.  J.  Bk  122.  (m)  Ramsay  v.    Margretty  (1894),   2 

(g)  Sooman,  Ex  parte,  L.  E.  10  Eq.  Q.  B.  18;  63  L.  J.  Q.  B.  5l3. 

63;  39  L.  J.  Bk.  4;  Lewis,  Ex  parte,  {x)  Safery,  Ex  parte,  16  Oh.  D.  668. 

1.  E.  6  Oh.  626;  Seal  v.  Glaridge,  7  But  see  Mutton,  Ex  parte,  L.  E.  14  Eq. 

Q.  B.  D.  516;  50  L.  J.  Q.  B.  316.  178 ;  41  L.  J.  Bk.  57. 

(r)  Piehard  v.  Marriage,  1  Ex.  D.  364 ;  (,y)  45  &  46  Viot.  c.  43,  s.  7, 
45  L.  J,  Ex.  594. 
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not  be  liable  to  be  seized  or  taken  possession  of  by  the  grantee  for 
any  other  than  the  following  causes  : — 

(1.)  If  the  grantor  shall  make  default  in  payment  of  the  sum 
or  sums  of  money  thereby  secured  at  the  time  therein 
provided  for  payment  (z),  or  in  the  performance  of  any 
covenant  or  agreement  contained  in  the  bill  of  sale,  and 
necessary  for  maintaining  the  security  (a) ; 
(2.)  If  the  grantor  shall  become  a  bankrupt  (5),  or  suffer  the 
said  goods,  or  any  of  them,  to  be  distrained  for  rent, 
rates,  or  taxes ; 
(3.)  If  the  grantor  shall  fraudulently  either  remove  or  suffer 
the  said  goods,  or  any  of  them,  to  be  removed  from  the 
premises ; 
(4.)  If  the  grantor  shall  not,  without  reasonable  excuse  (c), 
upon  demand  in  writing  (d)  by  the  grantee,  produce  to 
him  his  last  receipts  (e)  for  rent,  rates,  and  taxes ; 
(5.)  If  execution  shall  have  beeu  levied  against  the  goods  of 

the  grantor  under  any  judgment  at  law : 
Provided  that  the  grantor  may,  within  five  days  from  the 
seizure  or  taking  possession  of  any  chattels  on  account  of  any  of 
the  above-mentioned  causes,  apply  to  the  High  Court,  or  to  a 
judge  thereof  in  chambers,  and  such  court  or  judge,  if  satisfied 
that  by  payment  of  money  or  otherwise  the  said  cause  of  seizure 
no  longer  exists,  may  restrain  the  grantee  from  removing  or 

(z)  Briggs  v.  nice,  61  L.  J.  Q.  B.  418 ;  TopUy  v.  CorsUe,  20  Q.  B.  D.  350 ;  57 

Meal  and  Personal  Advance  Co.  y.  Clears,  L.  J.   Q.   B.  271.     As  to  seizure  for 

20  Q.  B.  D.  304 ;  57  L.  J.  Q.  B.  164  ;  purpose  of  maintaining  the  security,  see 

CaHwrigU  v.  Began  (\?,95'),  1  Q.  B.  900;  Wiclcem,  Ex  'parte  (1898),  1  Q.  B.  543  ; 

64  L.  J.  Q.  B.  507.  67  L.  J.  Q.   B.   397;   Bllis,  Ex  parte 

(a)    This    does    not    mean    merely  (1898),2  Q.  B.  79;  67  L.  J.  Q.  B.  734. 
"  useful "  for  maintaining  the  security  (6)  A  bill  of  sale  authorizing  seizure 

(_Biandii  v.  Offord,  17  Q.  B.  D.  484  ;  55  in  case  tlie  grantor  "  shall  do  or  suffer 

L.  J.  Q.  B,  486),  and  it  is  of  no  avail  that  any  matter  or  thing  whereby  he  shall 

the  parties  declare  a  covenant  to  be  become  bankrupt "  was  held  to  be   in 

necessary.    Furber  v.  Cobb,  18  Q.  B.  D.  substance  the  same  as  the  words  in  the 

494 ;  56  L.  J.  Q.  B.  273.    The  parties  section.    AUam,  Ex  parte,  14  Q.  B.  D. 

may  agree  to  a  covenant  for  the  main-  43.    As  to  title  of  trustee,  where  grantor 

tenanoe  of  the  security  without  violating  became  bankrupt  after  seizure,  see  Wood, 

the  provisions  of  the  Act.     If  power  to  In  re;  Woolfe,  Ex  parte  (1894),  1  Q.  B. 

seize  on  default  is  given  in  a  covenant  to  605 ;  63  L.  J.  Q.  B.  352. 
produce  last  receipt  for  rent,  &c.,  on  (c)  As  to  what  is  "  reasonable  excuse," 

verbal  demand  coupled  with  a  proviso  see  Cotlon,  Ex  parte,  11  Q.  B.  D.  301 ; 

as  to  compliance  with  the  Act,  the  bill  WicJcens,  Ex  parte  (1898),  1  Q.  B.  543 ; 

is  good.    Bullock,  In  re ;  Ward,  Ex  parte  67  L.  J.  Q.  B.  397. 
(1899),  2  Q.  B.  517;  68  L.  J.  Q.  B.  953.  (c?)  A  demand  in  writing  for  a  receipt 

But  if  there  is  a  power  to  seize  for  any  to  be  sent  by  post  is  not  a  demand  in 

other  than  the    causes    mentioned   in  writing    to    produce  the    receipt:    see 

sect.  7,  the  bill  is  void.    If  there  is  .a  Wiahens,  Ex  parte,  supra.    As  to  the 

provision  not  within  sect.  7,  and  there  omission  of  the  words  "  upon  demand  in 

is  no  power  to  seize,  the  bill  is  good.  writing  "  from  the  covenant  to  produce, 

Goldttrom  v.  Tallerman,  18  Q.  B.  I).  1 ;  see  Cartwright  v.  Began  (1895),  1  Q.  B. 

56  L.  J.  Q.  B.  22 ;  Stanford,  Ex  parte,  900;  64  L.  J.  Q.  B.  507. 
Barber,  In  re,  17  Q.  B.  D.  259 ;  55  L.  J.  (e)  See  Weardale  Coal  and  Iron  Co.  v. 

Q.  B.  341 ;  Furber  v.  Cobb,  supra  ;  Seal  Hodton  (1894),  1  Q.  B.  598  ;  63  L.  J. 

and  Personal  Advance  Go.  v.  Clears,  20  Q.  B.  391 ;  Bullocle,  In  re  (1899),  2  Q.  B. 

Q.  B.  D.  304;    57   L.   J.   Q.   B.  164;  517;  68  L.  J.  Q.  B.  953. 
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selling  the  said  chattels,  or  may  make  such  other  order  as  may- 
seem  just  (/). 

By  sect.  13  of  the  Act  of  1882,  all  personal  chattels  seized  or 
of  which  possession  is  taken  after  the  commencement  of  this  Act, 
under  or  by  virtue  of  any  bill  of  sale  (whether  registered  before 
or  after  the  commencement  of  this  Act),  shall  remain  on  the 
premises  where  they  were  so  seized  or  so  taken  possession  of,  and 
shall  not  be  removed  or  sold  until  after  the  expiration  of  five 
clear  days  from  the  day  they  were  so  seized  or  so  taken  possession 
of.  This  provision  is  only  for  the  benefit  of  the  grantor,  and 
therefore,  where  the  grantee,  with  the  concurrence  of  the  grantor, 
removed  the  goods  comprised  in  the  bill  of  sale  within  five  days  of 
seizure  in  order  to  save  them  from  distraint  by  the  landlord,  it 
was  held  that  the  landlord  had  no  cause  of  action  against  the 
grantee  (g). 

By  sect.  14  of  the  Act  of  1882,  a  bill  of  sale  to  which  this  Act 
applies  shall  be  no  protection  in  respect  of  personal  chattels  in- 
cluded in  such  bill  of  sale  which,  but  for  such  bill  of  sale,  would 
have  been  liable  to  distress  under  a  warrant  for  the  recovery  of 
taxes  and  poor  and  other  parochial  rates.  It  has  been  held  that 
this  section  does  not  apply  where  proceedings  for  the  recovery  of 
a  rate  have  been  taken  in  the  county  court  under  sect.  261  of 
the  Public  Health  Act,  1875,  and  not  by  distress  warrant  under 
sect.  256  (h). 

Bills  of  lading. — Bills  of  lading,  made  out  to  the  order  of  the 
shipper  or  consignee,  are  negotiable  and  transferable  by  indorse- 
ment and  delivery,  so  as,  in  the  absence  of  notice  of  fraud,  or 
insolvency,  or  want  of  title  on  the  part  of  the  indorser  (i),  to 
vest  the  right  of  property  and  ownership  of  the  merchandize  com- 
prised therein  in  a  bond  Jide  indorsee  or  holder  for  value,  and 
defeat  the  right  of  the  unpaid  vendor  to  stop  them  in  transitu  (k). 
The  contract  evidenced  by  a  bill  of  lading  (I)  is  transferred  by  the 
indorsement  and  delivery  of  the  instrument  to  the  indorsee,  so  as 

(/)  This    section    applies    to   goods  484. 

seized  after  the  commencement  of  the  (i)  Pease   v.    Gloahec  ;     Tlie    Marie 

Act  nnder  a  hill  of  sale  registered  hefore  Josejph,  L.  E.  1  P.  0.  219;  35  L.  J.  P.  0. 

the  Act.     Cotton,  Ex  parte,  ante,  p.  542.  66  ;  Bodger  v.  Comptoir  d'Etcompte  de 

As  to  trespass  for  removing  within  the  Paris,  L.  K.  2  P.  C.  393 ;  38  L.  J.  P.  0. 

five  days,  see  JbTinsorav.  Dtprose  (1893),  1  30;  Henderson  v.  Comptoir  d'Eseompte 

Q.  B.  512;  62  L.  J.  Q.  B.  291.     As  to  de  Paris,  L.  K.  5  P.  0.  253;  42- L.  J. 

measure  of  damages  for  wrongful  seizure,  P.  C.  60;  Gilbert  v.   Guignon,  L.  K.  8 

see  lirierley  v.  Kendall,  17  Q.  iB.  937 ;  21  Oh.  16. 

L.  J.  Q.  B.  161;  Thomas  y.  Harris,  27  Qc)  Pease  v.  Gloahec;  The  Marie  Joseph, 

L.  J.  Ex.  353 ;  Moore  v.  Shelley,  8  App.  L.  R.  1  P.  G.  219 ;  35  L.  J.  P.  0.  66. 

Gas.  285 ;  52  L.  J.  P.  0.  35.  (I)  As  hetween  the  shipowner  and  in- 

(g)  Tomlinson  v.  Consolidated  Credit  dorsee,  the  bill  of  lading  contains  the 

Corporation,  24  Q.  B.  D.  135;  Lane  v.  contract:  per  Lord  Bramwell,  Sewell  v. 

Tyler,  56  L.  J.  Q.  B.  461;  O'Neill  v.  Burdicli,  10  App.  Gas.  at  p.   105;   54 

City  Finance  Co.,  17  Q.  B.  D.  234.  L.  J.  Q.  B.  156 ;  Bodoaanaahi  v.  Milburn, 

Qi)  WimUedon  Local  Board  v.  Under-  18  Q.  B.  D.  67;  56  L.  L.  Q.  B.  202. 
wood  (1892),  1  Q.  B,  836 ;  61  L.  J.  Q.  B. 
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to  enable  the  latter  to  maintain  an  action,  or  be  sued,  upon  it  (m). 
A  bill  of  lading  remains  in  force  until  there  has  been  a  complete 
delivery  {n)  of  the  goods  thereunder  to  a  person  having  a  right  to 
receive  them,  and  is  not  exhausted  by  the  landing  and  vrare- 
housing  of  them  at  a  sufferance  wharf,  at  all  events  as  long  as 
they  are  under  stop  for  freight ;  and  the  person  who  first  gets  the 
bill  of  lading  (though  only  one  of  a  set  of  three),  gets  the  property 
which  it  represents,  and  need  not  do  any  act  to  assert  his  title 
which  the  transfer  of  the  bill  of  lading  of  itself  renders  complete, 
so  that  any  subsequent  dealings  with  the  others  of  the  set  are 
subordinate  to  the  rights  passed  by  that  one  (o).  Where  goods  are 
shipped,  and  by  the  bill  of  lading  the  goods  are  deliverable  to 
the  order  of  the  seller  or  his  agent,  the  seller  is  prima,  facie 
deemed  to  reserve  the  right  of  disposal  (p).  Where  the  seller  of 
goods  draws  on  the  buyer  for  the  price,  and  transmits  the  bill  of 
exchange  and  bill  of  lading  to  the  buyer  together  to  secure 
acceptance  or  payment  of  the  bill  of  exchange,  the  buyer  is  bound 
to  return  the  bill  of  lading  if  he  does  not  honour  the  bill  of 
exchange;  and  if  he  wrongfully  retains  the  bill  of  lading,  the 
property  in  the  goods  does  not  pass  to  him  (q).  These  provisions 
only  deal  with  the  transfer  of  property  in  goods  as  between  seller 
and  buyer  {r). 

Documents  of  title. — By  sect.  10  of  the  Factors  Act,  1889  (s), 
where  a  document  of  title  (t)  to  goods  has  been  lawfully  trans- 
ferred to  a  person  as  buyer  or  owner  of  the  goods,  and  that 
person  transfers  the  document  to  a  person  who  takes  the  instru- 
ment in  good  faith  and  for  valuable  consideration,  the  last-men- 
tioned transfer  shall  have  the  same  effect  for  defeating  any 
vendor's  lien  or  right  of  stoppage  in  transitu  as  the  transfer  of  a 
bill  of  lading  has  for  defeating  the  right  of  stoppage  in  transitu. 
This  provision  has  been  reproduced  and  expanded  in  sect.  47  of 
the  Sale  of  Goods  Act,  1893  (m),  which  provides  that  if  such 

(m)  18  &  19  Viot.  0.111 ;  Bee  Dj-ocacW  (g)  56  &  57  Vict.  c.  71,  s.   19  (3); 

V.  Anglo-Egyptian  Navigation  Co.,  L.  R.  Shepherd  v.  Sarrison,  L.  B.  5H.  L.  116; 

3  0.  V.  190 ;  13  L.  J.  C.  P.  71 ;  Smurth-  40  L.  J.  Q.  B.  148 ;  MiraUta  v.  Imperial 

watte  V.  Wilkins,  13  C.  B.  N.  S.  842 ;  31  Ottom.an  Banlc,  3  Ex.  D.  at  p.  172 ;  47 

L.  J.  C.  P.  214;    The  Figlia  Maggiore,  L.  J.  Ex.  418. 

L.  E.  2  A.  &  B.  106 ;  37  L.  J.  Adm.  52 ;  (r)  Cahn  v.  Poohett'e  Bristol  Channel 

The  Freedom,  L.  K.  3.  P.  0.  594;  24  Co.  (1899),  1  Q.  B.  943;  68  L.  J.  Q.  B. 

Vict.  0.  10,  s.  6.    AddiBon,  On  Contracts  515 ;  52  &  53  Vict.  c.  45,  ss.  2  (1),  9, 

(10th  ed.),  p.   936.     As  to  an  unpaid  and  10. 

vendor's  right  to  stop  in  transitu,  see  56  (s)  52  &  53  Viot.  o.  45,  s.  10. 

&  57  Vict.  c.  71,  8.  44.  («)  This    oxprfesion    includes,    inter 

(n)  See  Addison,  On  Contracti  (10th  alia,  any  bill  of  lading,  dock-warrant, 
ed.),  p.  548,  et  seq.,  as  to  transfer  by,  and  warehouse-keeper's  certificate,  and  war- 
delivery  under,  bills  of  lading.  rant  or  order  for  the  delivery  of  goods, 

(p)  Barber  \.  Meyerstein,Ij.  HA  K-li.  and  any  other  document  used  in  the 

317 ;   39  L.  J.  C.   P.  187 ;  Sanders  v.  ordinary  course  of  business  as  proof  of 

McLean,  11  Q.  B.  D.  327 ;  52  L.  J.  Q.  B.  the  possession  or  control  of  goods,  &o. : 

481.  52  &  53  Viot.  o.  45,  s.  1  (4). 

(p)  56  &  57  Vict.  0.  71,  s.  19  (2).  («)  56  &  57  Vict.  o.  71,  s.  47. 
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last-mentioned  transfer  was  by  way  of  sale,  the  unpaid  seller's  right 
of  lien  or  stoppage  in  transitu  is  defeated,  and  if  such  last-mentioned 
transfer  was  by  way  of  pledge  or  other  disposition  for  value,  the 
unpaid  seller's  right  of  lien  or  stoppage  in  transitu  can  only  be 
exercised  subject  to  the  rights  of  the  transferee  {x).  For  the 
purposes  of  the  Factors  Act,  1889,  the  transfer  of  a  document 
may  be  by  indorsement,  or,  where  the  document  is  by  custom  or 
by  its  express  terms  transferable  by  delivery,  or  makes  the  goods 
deliverable  to  the  bearer,  then  by  delivery  {y). 

The  mere  possession  of  a  "  document  of  title,"  such  as  a  dock- 
warrant,  warehouse-keeper's  certificate,  wharfinger's  receipt  for 
goods,  warrant  or  order  for  delivery  of  goods,  or  any  other  docu- 
ment used  in  the  ordinary  course  of  business  as  proof  of  the 
possession  or  control  of  goods,  is  no  stronger  evidence  of  ownership 
than  the  actual  possession  of  the  goods  themselves ;  and,  if  a 
person,  having  obtained  possession  of  any  such  document  on  the 
faith  of  a  false  and  fraudulent  representation,  gets  possession  of 
the  goods  or  gets  them  transferred  into  his  name  or  obtains 
warrants  for  their  delivery  to  his  order,  and  then  sells  or  pledges 
the  goods  or  documents,  the  purchaser  or  pledgee  will  have  no 
title  to  detain  the  goods  as  against  the  owner  who  has  been 
defrauded  (2). 

Tramsfer  of  chattels  in  hands  of  bailees.— li  the  owner  of  a 
chattel  places  it  in  the  hands  of  A,  with  directions  to  hand  it 
over  to  B  for  E's  use,  that  alone  does  not  have  the  effect  of  trans- 
ferring the  property  to  B.  The  direction  remains  countermandable 
by  the  remitter  until  it  is  executed,  either  by  the  actual  delivery 
of  the  chattel  or  money  to  the  remittee,  or  by  some  binding 
engagement  entered  into  between  the  agent  and  the  remittee, 
which  gives  the  latter  a  right  of  action  against  the  former  (a). 
The  transaction  "amounts  to  no  more  than  a  mandate  from  a 
principal  to  his  agent,  which  can  give  no  right  or  interest  to  a 
third  person  in  the  subject  of  the  mandate.  It  may  be  revoked 
at  any  time  before  it  is  executed,  or  at  least  before  any  engage- 
ment is  entered  into  with  a  third  person  to  execute  it  for  his 
benefit.  And  it  will  be  revoked  by  any  disposition  of  the  property 
inconsistent  with  the  execution  of  it "  (6).     But,  as  soon  as  the 

(k)  Sea  further  Addison,  0»  Coniroois  L.  J.  C.  P.  61;  Cole  v.  North  Western 

(10th  ed.),  p.  577,  where  the  subject  is  Bank,  L.  E.  10  0.  P.  354,  373;  44  L.  J. 

fully  treated;  also  pp.  758-761,  where  0.  P.  233;   and  see  also  52  &  53  Vict, 

the  Factors  Acts  are  considered.  o.  45,  s.  9 ;   and  56  &  57  Vict.  0.  71, 

(t/)  52  &  53  Vict.  c.  45,  s.  11.  B.  25. 

(z)  Kingsford  v.  Merry,  1  H.  &  N.  503 ;  (a)  Brind  v.  Hampshire,  1  M.  &  W. 

26  L.  J.  Ex.  83;  discussed   by  Lord  373;    5    L.  J.  Ex.   197;    Williams  v. 

Halsbury   in    Henderson   v.    Williams  ifeereH,  14  East,  597.    See  also  Addison, 

(1895),  1   Q.  B.  521 ;    64  L.  J.  Q.  B.  On  Contracts  (10th  od.),  pp  287,  288. 
308 ;  Godti  V.  nose,  17  0.  B.  229 ;  25  (JO  Scott  v.  Vorcher,  3  Mer.  664. 

A.  2   N 
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person  holding  the  chattel  enters  into  a  binding  engagement  with 
the  third  person  to  hold  it  for  him,  he  cannot  afterwards  contest 
the  title  of  the  latter  (e).  If  the  defendant  has  led  the  plaintiff  to 
believe  that  he  would  act  as  a  warehouseman  or  bailee  of  the  goods 
for  the  plaintiff,  and  after  that  parts  with  them  to  another,  he  will 
be  guilty  of  a  conversion  (d). 

Transfer  hy  factors. — As  a  general  rule  the  mere  possession  of 
the  property  of  another,  without  authority  to  deal  with  the  thing 
in  question,  otherwise  than  for  the  purpose  of  safe  custody,  will 
not,  if  the  person  so  in  possession  takes  upon  himself  to  sell  or 
pledge  it  to  a  third  party,  divest  the  owner  of  his  rights  as  against 
the  third  party,  however  innocent  in  the  transaction  the  latter 
may  have  been(e).  In  order,  therefore,  to  protect  innocent 
persons  from  fraud  in  the  case  of  sales  or  pledges  by  factors  or 
agents  entrusted  with  goods  as  such,  certain  Acts  called  the 
Factors  Acts  were  passed;  and  the  protection  given  by  those 
statutes,  which  have  been  consolidated  by  the  Factors  Act, 
1889  (/),  has  been  extended  to  cases  where  a  purchaser,  before 
the  property  has  passed  to  him,  or  a  vendor  after  the  property 
has  passed  from  him,  has  been  allowed  to  obtain  or  retain  posses- 
sion of  the  goods,  and  has  thereby  been  enabled  to  dispose  of  them 
as  his  own  (/).  It  is  also  provided  by  the  Sale  of  Goods  Act, 
1893,  that  where  an  unpaid  seller  who  has  exercised  his  right  of 
lien  or  stoppage  in  transitu  resells  the  goods,  the  buyer  acquires 
a  good  title  thereto  as  against  the  original  buyer  (g). 

Transfer — Title  hy  estoppel  (h). — If  a  defendant  has  by  deed 
admitted  the  title  of  the  plaintiff  to  the  chattels  in  respect  of 
which  the  action  is  brought,  he  will  be  estopped  from  disputing 
it  at  the  trial  (i).  If  he  has  accredited  the  title  of  some  third 
person  to  the  goods,  and  so  induced  the  plaintiff  to  buy  from  the 
latter,  he  will  be  estopped  from  setting  up  any  title  in  himself  (i). 
The  sale  of  goods  by  a  person  who  is  not  the  owner  is  dealt  with 
by  the  Sale  of  Goods  Act,  1893,  which  provides  that,  subject  to 
the  provisions  of  that  Act,  where  goods  are  sold  by  a  person  who 
is  not  the  owner  thereof,  and  he  does  not  sell  them  under  the 
authority  or  with  the  consent  of  the  owner,  the  buyer  acquires  no 
better  title  to  the  goods  than  the  seller  had,  unless  the  owner 

(c)  Sfonard  v.  Dmildn,  2  Campb.  344.  (g)  56  &  57  Vict.  c.  71,  s.   48  (2). 

(d)  Bawkes  v.  Dunn,  1  Or.  &  J.  527 ;       See  also  Addison,  On   Contractt  (10th 
9  L.  J.  (0.  S.)  Ex.  184;  Bryans  v.  Nix,      ed.),  p.  579. 

4  M.  &  W.  791 ;  8  L.  J.  Ex.  137.  (A)  See  Addison,  On  Contracts  (lOtli 

(e)  Johnson  v.  Credit  Lyonnais  Co.,  3      ed.),   p.  67,  e<  sea.,  as  to  estoppels  by 
C.  P.  D.  32 ;  47  L.  J.  0.  P.  241 ;  Langton      deed  and  in  pais. 

V.  Higgins,  4  H.  &  N.  402;  28  L.  J.  Ex.  (i)  Wiles  v.  Woodmrd,  5  Exch.  557  ; 

252.  20  L.  J.  Ex.  264. 

(/)  52  &  53  Vict.  0.  45,  which  is  fully  (/c)  Waller  v.  Dralceford,  1  B.  &  B. 

considered    in    Addison,  On    Contracts  749 ;  22  L.  J.  Q.  B.  274. 
(10th  ed.),  pp.  758-761. 
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of  the  goods  is  by  his  conduct  precluded  from  denying  the  seller's 
authority  to  sell  (I)  ;  but  nothing  in  the  Act  affects  the  provisions 
of  the  Factors  Acts  or  any  enactment  enabling  the  apparent 
owner  of  goods  to  dispose  of  them  as  if  he  were  the  true  owner 
thereof  (m).  It  is  well  established  that  if  one  person  by  his 
words  or  conduct  induces  another  to  believe  in  the  existence  of  a 
state  of  circumstances  and  to  act  on  that  belief  so  as  to  alter  his 
position,  he  cannot  afterwards  aver  a  different  state  of  things 
against  the  party  whom  he  has  misled  (n).  Thus  if  A,  the  owner 
of  goods,  allows  B  to  sell  them  as  if  they  were  his  own  to  0,  who 
purchases  them  bond  fide  without  notice  that  A  is  the  real  owner, 
A  cannot  recover  them  from  C  (o). 

If,  in  the  transaction  which  is  itself  in  dispute,  one  person  has 
negligently  led  another  into  the  belief  of  a  certain  state  of  facts, 
and  such  negligence  has  been  the  proximate  and  real  cause  of 
leading  that  other  to  act  upon  such  belief,  the  former  is  estopped 
from  showing  that  the  state  of  facts  referred  to  did  not  actually 
exist  (p).  Thus,  where  the  defendants  negligently  issued  for  one 
consignment  of  wheat  two  delivery  orders  which  differed  so  much 
that  they  might  reasonably  be  supposed  to  relate  to  different 
consignments,  it  was  held  that  the  defendants  were  estopped  by 
their  negligence  from  showing  that  the  orders  related  only  to  one 
consignment,  and  that  they  were  liable  for  loss  sustained  by  the 
plaintiffs,  who  had  advanced  money  on  both  delivery  orders, 
thinking  that  they  related  to  distinct  consignments,  (q). 

Where  the  plaintiff,  in  order  to  protect  his  personal  effects  from 
his  creditors,  delivered  the  actual  possession  of  them  to  the  defen- 
dant, and,  in  order  that  the  latter  might  appear  to  be  the  true 
owner,  made  a  priced  invoice  of  the  articles,  and  gave  a  receipt  to 
the  defendant  for  the  amount  as  on  a  sale,  it  was  nevertheless  held 
that  the  plaintiff,  as  between  himself  and  the  defendant,  was  not 
estopped  froin  showing  the  real  character  of  the  transaction,  so  as 
to  entitle  him  to  recover  back  the  goods  from  the  defendant. 
Here  no  deed  of  transfer  had  been  executed,  and  the  jury  found 
that  there  was  no  sale  and  no  intention  of  transferring  the  riglit 
of  property  in  the  things  to  the  defendant.  "  It  is  perfectly  true," 
observes  Martin,  B.,  "  that,  if  an  act  be  done,  the  party  cannot 
undo  it  by  reason  of  his  own  fraud  ;  but  here  the  act  was  not 

Q)  56  &  57  Vict.  c.  71,  s.  21  (1).  L.  J.  K.  B.  985. 

(m)  lb.,  s.  21  (2).  (p)  Carr  v.  L.  &  N.  W.  Ely.,  L.  E.  10 

(n)  PicJcard  v.  Sears,  6  Ad.  &  E.  469.  C.  P.  316 ;  44  L.  J.  0.  P.  109 ;  Coventry 

Sie  also  Addison,  On  Contracts  (lOth  v.  Q.  E.  Ely.,  infra. 

ed.),  pp.  68, 652.  (?)  Coventry  v.  G.  E.  lily.,  11  Q.  B.  D. 

(o)  Gregg  v.  Wells,  10  Ad.  &  E.  90 ;  8  776;  52  L.  J.  Q.  B.  694 ;  Henderson  v. 

L.  J.  Q.  B.  193;  Freeman  v.  Coolce,  2  Williams  (1895),  1  Q.  B.  521 ;  64  L.  J. 

Exoh.  654 ;  18  L.  J.  Ex.  114 ;  Farquhar-  Q.  B.  308. 
eon  V.  King  (1901),  2  K.   B.   697;   70 

2  N  2 
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done,  for  the  jury  have  expressly  found  that  there  was  no  sale  at 
all,  but  merely  a  colourable  one  "  to  the  defendant,  and  no  transfer 
whatever  of  the  property  in  these  goods  to  him  (r). 

Transfer  hy  death — Title  of  an  administrator. — The  title  of  an 
administrator  to  the  property  of  the  deceased  vests  generally  in 
him  from  the  time  of  the  grant,  but  for  some  purposes  it  relates 
back  to  the  death  of  the  intestate ;  and,  therefore,  an  action  is 
maintainable  bj  an  administrator  for  a  wrongful  seizure  (s)  or 
sale  by  the  defendant  of  the  intestate's  goods  made  between  the 
death  of  the  intestate  and  the  grant  of  the  letters  of  administra- 
tion (if).  If  a  man  has  intermeddled  with  the  goods  of  a  deceased 
person  for  the  purpose  of  preserving  and  administering  his  estate, 
and  has  thus  made  himself  executor  de  son  tort,  he  may  be  sued 
for  a  trespass  and  conversion  by  the  rightful  executor  or  by  the 
rightful  administrator,  when  he  has  obtained  letters  of  administra- 
tion ;  but,  if  no  injury  has  been  sustained  by  the  estate,  nominal 
damages  only  will  be  recoverable  (u). 

Recovery  of  judgment  in  action. — The  recovery  of  judgment 
by  a  plaintiff,  in  an  action  for  the  wrongful  conversion  of  his  goods 
and  chattels,  has  the  effect  of  vesting  the  property  in  such  goods  in 
the  defendant,  when  the  judgment  has  been  satisfied  by  payment 
of  the  damages,  the  measure  of  which,  in  the  absence  of  proof  of 
special  damage,  is  the  value  of  the  goods  (x).  Thus  it  has  been  laid 
down  that,  "If  A  in  trespass  against  B  for  taking  his  horse 
recovers  damages ;  by  this  recovery,  and  execution  done  thereon, 
the  property  in  the  horse  is  vested  in  B.  Solutio  pretii  emptionis 
loco  hdbetur"  {y).  So  it  has  been  held  that  recovery  of  judgment 
ill  an  action  of  trover  without  satisfaction  does  not  change  the 
property  in  the  goods  so  as  to  vest  the  property  therein  in  the 
defendant  from  the  time  of  the  judgment  or  of  the  conversion, 
but  that  it  operates  as  a  mere  assessment  of  the  value,  on  pay- 
ment of  which,  the  property  vests  in  the  defendant  in  the 
action  (z).  The  assessment,  however,  must  be  on  the  basis  of  the 
full  value  of  the  goods  which  have  been  converted.  "  The  theory 
of  the  judgment  in  an  action  of  detinue,"  said  Jessel,  M.E.,  "  is 

(r)  Boweg  v.  Fatter,  2  H.  &  N.  779,  Holmes  v.  TTi'ison,  10  Ad.  &  E.  p.  511, 

789;  27L.J.  Ex.  262;  Taylor  y.  Bowers,  note  (o);   Scarlh,  In  re,  L.  R.  10  Ch. 

1  Q.  B.  D.  291 ;  46  L.  J.  Q.  B.  39.  234 ;  44  L.  J.  Bk.  29. 

(a)  fTharpe  v.  Btallwood,  5  M.  &  G.  (j/)  Jeokins,     4lh    Cent.     Cas.    88; 

777;  12  L.  J.  C.  P.  241.  Adams  v.  Broughton,  infra,  acted  on  iu 

(0  Foster  v.  Bates,  12  M.  &  W.  226;  Cooper  v.  Shepherd,  supra. 

13  L.  J.  Ex.  88.    Cf.  ante,  p.  306.  (z)  Brinsmead  v.  Harrison,  L.  E.  6 

(u)  ElwoHhy  v.  Sandford,  3  H.  &  C.  C.  P.  584 ;  40  L.  J.  C.  P.  281  (affirmed 

330 ;   34  L.  J.  Ex.  42.    See  also  Wil-  on  appeal  on  another  point,  L.  E.  7  0. 

liams  on  Executors,  pp.  552,  553  (9th  P.  547;  41  L.J.  0.  P.  190;  post,  p.  598); 

ed.).  Adams  v.  Sroughlon,  Andv.  18  ;  2  Stra. 

(a)  Cooper  v.  Shepherd,  3  C.  B.  272 ;  1078,  see  also  6  M.  &  G.  640,  n.  Byles, 

15  L.  J.  C.  P.  237.    Holrojd,  J.,  Morris  J.,  Edmondson  v.  Nuitall,  17  C.  B.  N.  S. 

V.  Robinson,  3  B.  &  C.  20G.     See  also  280;  34  L.  J.  C.  P.  102. 
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that  it  is  a  kind  of  involuntary  sale  of  the  plaintiff's  goods  to  the 
defendant.  The  plaintiff  wants  to  get  his  goods  back,  and  the 
court  gives  him  the  next  best  thing,  that  is,  the  value  of  the  goods. 
If  he  does  not  get  tbat  value,  then  he  does  not  lose  his  property 
in  the  goods  "  (a).  Thus,  where  a  defendant  recovers  judgment  in 
an  action  for  wrongful  detention  amounting  to  conversion,  but  such 
judgment  has  not  been  satisfied,  the  property  in  the  goods  will 
not  vest,  on  the  bankruptcy  of  tbe  defendant,  in  his  trustee  (6). 
It  had  been  said  by  Jervis,  O.J.,  in  one  case  that  the  mere 
recovery  of  judgment  for  conversion  of  goods,  without  satisfac- 
tion, changed  the  property  in  the  goods,  and  would  seem  to  vest 
them  in  the  defendant,  by  relation,  from  the  time  of  the  con- 
version (o);  but  this  view,  which  was  merely  a  dictum,  was  dissented 
from  in  a  later  case  (d). 

•  Seizure  and  sale  hi/  sheriff. — The  time  from  which  a  sheriff  had 
the  right  to  seize  property  under  a  writ  of  execution  was  formerly 
regulated  by  the  Statute  of  Frauds  (e)  and  the  Mercantile  Law 
Amendment  Act,  1856  (/),  but  both  these  provisions  have  been 
repealed  by  the  Sale  of  Goods  Act,  1893  (g),  and  now  a  writ  of 
fieri  facias  or  other  writ  of  execution  against  goods  binds  the  pro- 
perty in  the  goods  Qi)  of  the  execution  debtor  as  from  the  time 
when  the  writ  is  delivered  to  the  sheriff  to  be  executed;  but  no  such 
writ  is  to  prejudice  the  title  to  such  goods  acquired  by  any  person 
in  good  faith  and  for  valuable  consideration,  unless  such  person 
had  at  the  time  when  he  acquired  his  title  notice  that  such  writ 
or  any  other  writ  by  virtue  of  which  the  goods  of  the  execution 
debtor  might  be  seized  or  attached  had  been  delivered  to  and 
remained  unexecuted  in  the  hands  of  the  sheriff  {i). 

The  ordinary  course,  in  cases  of  seizure  {h)  of  goods  by  a 
sheriff  under  a  fi.fa.,  is  for  the  sheriff  to  sell  by  public  auction, 
and  not  by  bill  of  sale  or  private  sale,  where  the  levy  is  for  a  sum 
exceeding  201.  (including  legal  incidental  expenses),  unless  the 
court  issuing  the  process  otherwise  orders,  and  such  sale  must  be 
publicly  advertised  by  the  sheriff  on  and  during  three  days  next 
preceding  the  day  of  sale  {I).     Where  any  goods  of  a  debtor  are 

(a)  Brake,  Ex  parte,  5  Oh.  D.  866 ;  859,  862 ;  9  L.  J.  Q.  B.  181. 

46  L.  J.  Bk.  105.  (j)  56  &  57  Vict.  c.  71,  s.  26  (1).    The 

(hi)  Drake,  Ex  parte,  supra.  term  "  sheriff"  in  the  section  includes 

(e)  See  Buckland  y.  Johnson,  15  0.  B.  any  officer  charged  with   the  enforoe- 

145 ;  23  L.  J.  0.  P.  204,  decided  upon  ment  of  a  writ  of  execution ;  ib.,  s.  28 

the  authority  of  Adams  v.  Brougliton,  (2). 

supra.  (It)  As  io  what  amounts  to  seizure, 

(d)  Srinsmead  v.  Harrison,  L.  R.   6  see  Gladstone  v.  Padwick,  L.  K.  6  Ex. 
C.  P.  at  p.  589,  per  Willes,  J.  203 ;  40  L.  J.  Ex.  154 ;  Hobson  v.  Thel- 

(e)  29  Car.  2,  c.  3,  s.  16.  luson,  L.  R.  2  Q.  B.  642 ;  36  L.  J.  Q.  B. 
(/)  19  &  20  Vict.  c.  97,  s.  1.  302. 

(g)  56  &  57  Vict.  c._71,  sohed.  (I)  46  &  47  Vict.  c.  52,  s.  145.    As  to 

(ft)  As  to  the  meaning  of  these  words,       an  irregular  sale,  see  Crawshaw  v.  Harri- 
ses Wo<4hrid  v.  Fuller,  U  Ad.  &  B.      so»  (1891),  1  q.B.79;  6?  L.  J.  Q.  B.  94. 
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taken  in  execution,  and  the  sheriff  has  notice  of  another  execution 
or  other  executions,  the  court  is  not  to  consider  an  application  for 
leave  to  sell  privately  until  the  notice  required  by  rules  of 
court  (m)  has  been  given  to  the  other  execution  creditor  or 
creditors,  who  may  appear  before  the  court  and  be  heard  upon 
the  application  (w).  If  the  sheriff  has  the  goods  valued,  and  then 
delivers  them  by  way  of  sale  to  the  execution  creditor  for  the 
amount  of  the  valuation,  this  is  a  good  sale  of  the  property  to 
him  (o).  In  ordinary  cases  of  sales  by  sheriffs  there  is  no  implied 
warranty  of  title  on  the  part  of  the  sheriff  to  the  property  he  sells, 
because  he  sells  the  goods  in  a  special  character  or  capacity,  and 
it  is  the  duty  of  the  purchaser  to  inquire  into  the  title  (p).  But 
a  purchaser  of  goods  in  good  faith  under  a  sale  by  the  sheriff  in 
all  cases  acquires  a  good  title  to  them  against  the  trustee  in 
bankruptcy  (§).  The  property  in  goods  seized  under  a  Ji.  fa. 
remains  in  the  debtor  until  sale,  but  subject  to  the  security  of  the 
execution  creditor  (r).  The  duties  of  the  sheriff  in  relation  to 
the  sale  of  goods  seized  in  execution  is  treated  at  length  under 
the  title  "  Seizure  of  Goods  "  (post,  p.  962). 

Executions  levied  on  property  of  hanhrupts — Garnishee  orders. — ■ 
If  execution  issued  against  the  debtor  has  been  levied  by  seizure 
of  his  goods  under  process  in  an  action  in  any  court,  or  in  any 
civil  proceeding  in  the  High  Court,  and  the  goods  have  either 
been  sold  or  held  by  the  sheriff  for  twenty-one  days  (s),  the 
debtor  commits  an  act  of  bankruptcy  (<). 

The  Bankruptcy  Act,  1869,  confined  this  act  of  bankruptcy  not 
only  to  traders,  but  also  to  process  upon  execution  to  the  amount 
of  501.  and  the  goods  must  have  been  sold.  The  title  of  the 
trustee  was  held,  under  the  Act  of  1869,  to  relate  back  to  the 
completion  of  the  act  of  bankruptcy  (m).  Under  the  Bankruptcy 
Act,  1883  (cc),  an  execution  against  goods  is  completed  by 
seizure  and  sale.    (See  sect,  45,  sub-sect.  2,  infra.) 

By  sect.  43  of  the  Act  of  1883,  "  the  bankruptcy  of  a  debtor, 
whether  the  same  takes  place  on  the  debtor's  own  petition  or  upon 
that  of  a  creditor  or  creditors,  shall  be  deemed  to  have  relation 
back  to,  and  to  commence  at,  the  time  of  the  act  of  bankruptcy 

(m)  See  R.  S.  C.  1883,  Order  XLIII.  (r)  Clarke,  In  re,  67  L.  J.  Ch.  234 ; 

rr.  8-15.    As  to  making  the  application  (1898),  1  Ch.  336. 

ex  'parte,  see  Hunt  v.  Fensham,  12  Q.  B.  (a)  See  North,  In  re  (1895),  2  Q.  B. 

D,  162.  264 ;  64  L.  J.  Q.  B.  694 ;  Beeston,  In  re 

(»)  53  &  54  Vict.  u.  71,  s.  12.  (1899),  1  Q.  B.  626;  68  L.  J.  Q.  B.  344. 

(o)  Hernaman  v.   Bowker,  11   Exch.  (t)  53  &  54  Vict.  o.  71,  s.  1.    See  also, 

760 ;  25  L.  J.  Ex.  69.  ■pott,  p.  973. 

(p)  Morley  v.  Alteriboi-ough,  3  Exch.  («)  Villars,  Ex  parte,  L.  E.  9  Ch.  D. 

500 ;  18  X,.  3.  Ex.  148.  432 ;  42  h.  J.  Bk.  76. 

(g)  46  &  47  Vict.  c.  52,  s.  46  (3).    As  (a)  46-  &  47  Vict.  c.  52,  s.  45  (2); 

to  duties  of  sheriflf  as  to  goods  taken  in  Ford,  In  re  (1900),  1  Q.  B.  264 ;  69  L. 

execution,  see  also  53  &  54  Vict.  C.  71,  J.  Q.  B.  74. 
s.  11 ;  and  post,  pp.  957,  974. 
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being  committed  on  which  a  receiving  order  is  made  against  him, 
or,  if  the  bankrupt  is  proved  to  Iiave  committed  more  acts  of 
bankruptcy  than  one,  to  have  relation  back  to,  and  to  commence 
at,  the  time  of  the  first  of  the  acts  of  bankruptcy  proved  to  have 
been  committed  by  the  bankrupt  within  three  months  next  pre- 
ceding the  date  of  the  presentation  of  the  bankruptcy  petition ; 
but  no  bankruptcy  petition,  receiving  order,  or  adjudication  shall 
be  rendered  invalid  by  reason  of  any  act  of  banlcruptcy  anterior  to 
the  debt  of  the  petitioning  creditor." 

By  sect.  45,  "  (1)  Where  a  creditor  has  issued  execution 
against  the  goods  or  lands  of  a  debtor,  or  has  attached  any  debt 
due  to  liim,  he  shall  not  be  entitled  to  retain  the  benefit  of  the 
execution  or  attachment  against  the  trustee  in  bankruptcy  of  the 
debtor,  unless  he  has  completed  the  execution  or  attachment 
before  the  date  of  the  receiving  order,  and  before  notice  of  the 
presentation  of  any  bankruptcy  petition  by  or  against  the  debtor, 
or  of  the  commission  of  any  available  act  of  bankruptcy  by  the 
debtor. 

"  (2)  For  the  purposes  of  this  Act,  an  execution  against  goods 
is  completed  by  seizure  and  sale  (y) ;  an  attachment  of  a  debt  is 
completed  by  receipt  of  the  debt  (z)  ;  and  an  execution  against 
land  is  completed  by  seizure,  or,  in  the  case  of  an  equitable 
interest,  by  the  appointment  of  a  receiver  "  (a). 

By  sect.  9,  on  the  making  of  a  receiving  order  (except  as 
directed  by  the  Act),  no  creditor  to  whom  the  debtor  is  indebted 
in  respect  of  any  debt  provable  in  bankruptcy  shall  have  any 
remedy  against  the  property  or  person  of  the  debtor  in  respect  of 
the  debt,  or  shall  commence  any  action  or  other  legal  proceedings 
unless  with  the  leave  of  the  court  and  on  such  terms  as  the  court 
may  impose ;  but  the  section  is  not  to  affect  the  power  of  any 
secured  creditor  to  realize  or  otherwise  deal  with  his  security  in 
the  same  manner  as  he  would  have  been  entitled  to  deal  with  it 
if  the  section  had  not  been  passed  (6). 

Where  the  debtor  before  committing  any  act  of  bankruptcy 
paid  a  sum  of  money  to  the  sheriff  on  account  to  avoid  a  sale,  and 
the  judgment  creditor  assented  to  the  payment,  it  was  held  under 

(y)  Pollard,  In  re  (1903),  2  K.  B.  41 ;  B.  709;  Heathcote  v.  Livesleij,  19  Q.  B. 

72  L.  J.  K.  B.  509 ;  Hastings,  In  re,  61  D.  285 ;  56  L.  J.  Q.  B.  645.    Sect.  45 

L.  J.  Q.  B.  654.                      _  does  not  apply  to  the  administration  of 

(z)  As  to  what  is  a  receipt  of  the  insolvent  estates  under  sect.  125;  see 

debt,  see  Butler  v.  Wearing,  17  Q.  B.  D.  HaslucJc  v.   Glark  (1898),  2   Q.  B.  28; 

182,  followed  in   Trehearne,  In  re,  60  67  L.  J.  Q.  B.  627 ;  Walkim  y.  Barnard 

L.   J.   Q.  B.  50;     Wild  v.  Southwood  (1897),  2  Q.  B.  521;  66  L.  J.  Q.  B.  771 

(1897),  1  Q.  B.  317;  66  L.J.  Q.  B.  166;  (6)  46  &  47  Vict.  c.  52,  s.  9.    This 

Pollard,  In  re  (1903),  2  K.  B.  41 ;    72  section  does  not  affect  the  provisions  of 

L.  J.  K.  B.  509.  32  &  33  Vict.  c.  62,  s.  4;  see  Smith,  In 

(a)  This  section  must  be  read  with  53  re;  Hands  v.  Andrews  (1893),  2  Oh.  1 ; 

&  54  Vict.  c.  71,  B.  11.     See  Figg  v.  62  L'.  J.  Oh.  836. 
Moore  (1894),  2  Q.  B.  690;  63  L.  J.  Q. 
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the  Bankruptcy  Act,  1869,  that  the  latter  was  entitled  to  the 
money  as  against  the  trustee  in  bankruptcy  (o) ;  but  now,  under 
sect.  11  (1)  of  the  Bankruptcy  Act,  1890  {d),  the  trustee  is  entitled 
to'claim  such  a  payment.  This  section,  however,  does  not  affect  a 
partial  payment  of  a  debt  to  the  sheriff  with  the  object  of  avoid- 
ing seizure  of  goods  (e). 

Bankruptcy — Order  and  disposition. — The  general  effect  of 
bankruptcy  in  transferring  the  debtor's  property  to  a  trustee  for 
the  benefit  of  his  creditors  has  already  been  considered  (/).  The 
peculiar  effect  of  bankruptcy  upon  the  goods  and  chattels  of 
another,  which,  with  the  consent  of  the  true  owner,  have  been 
left  in  the  order  and  disposition  of  the  bankrupt,  will  be  treated 
of  here. 

By  sect.  44  (iii.)  of  the  Act  of  1883  {g)  it  is  enacted  that  the 
property  of  the  bankrupt,  divisible  amongst  his  creditors,  shall 
comprise  all  goods  being  at  the  commencement  of  the  bank- 
ruptcy in  the  possession,  order,  or  disposition  of  the  bankrupt  in 
his  trade  or  business,  by  the  consent  and  permission  of  the  true 
owner,  under  such  circumstances  that  the  bankrupt  is  the  reputed 
owner  thereof;  but  no  oJiose  in  action,  other  than  debts  due, 
or  growing  due,  to  the  bankrupt  in  the  course  of  his  trade  or 
business  Qi),  are  to  be  deemed  goods  within  this  section.  It 
is  only  the  trustee  of  the  bankrupt  who  can  take  advantage  of  this 
section ;  and,  if  he  disclaims  all  interest  in  the  goods,  a  third 
person  cannot  set  up  the  trustee's  title  under  this  section  against 
the  true  owner  {i). 

Bankruptcy — What  things  are  comprehended  under  word  "goods." 
— The  word  "  goods  "  includes  all  chattels  personal  (k).  It  was 
held  that  the  words  "  goods  and  chattels  "  in  the  corresponding 
section  of  the  Act  of  1869  (sect.  4)  extended  only  to  chattels 
personal,  and  did  not  embrace  chattels  real,  leases,  interests  in 
land,  or  fixtures  and  things  attached  to  the  freehold ;  and  choses 
in  action  other  than  trade  debts,  were  expressly  excepted  by  the 
section  (I).  The  object  of  the  legislature  was  to  prevent  debtors 
from  gaining  a  delusive  credit  by  a  false  appearance  of  substance, 
which  may  be  caused  by  the  possession  of  personal  chattels,  as  the 

(c)  Stoak  V. Holland.'L.  E.  9  Ex.  147;  Oo.,  Ex  parte  (1896),  1  Q.  B.  412;  65 
43  L.  J.  Ex.  113.  L.  J.  Q.  B.  348 ;  Goefz,  Jonas  &  Co.,  In 

(d)  Srooke,  Ex  parte,  L.  E.  9  Ch.  301 ;  re  (1898),  1  Q.  B.  787 ;  67  L.  J.  Q.  B. 
43  L.  J.  Bk.  49 ;  £ower  v.  Rett  (1895),  577. 

2  Q.  B.  51 ;  64  L.  J.  Q.  B.  483.  (i)  Meggy  v.  Imperial  Discount  Co.,  3 

(e)  53  &  54  Vict.  o.  71,  s.  11  (1).  Q.  B.  D.  711 ;  48  L.  J.  Q.  B.  54. 
(/)  Ante,  p.  270,  et  seq.  (It)  46  &  47  Vict.  o.  52,  8.  168. 

(gr)  Which  is  sabstantially  a  re-enact-  (l)  This  was  otherwise  before  the  Act 

ment  of  12  &  13  Vict.  c.  106,  s.  125.  of  1869.    See  Hornblower  v.  Proud,  2  B. 

(h)  As  to  trade  debts,  see  Cooke  v.  &  Aid.  327 ;  Byall  v.  Bowles,  1  Ves.  sen. 

Semming,  L.  B.  3  C.  P.  334;  37  L.  J.  348;  ^ose  v.SMcfee«(1901),  2K.  B.449  ■ 

C.  P.  139 ;  Kemp,  Ex  pcfrte,  L.  E.  3  Cb.  70  L.  J.  5.  B.  736. 
383;  43  L.  Hf.  Bk.  50;  furnesiS  Finartoe 
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possession  and  ownership  generally  go  together ;  which  is  not  the 
case  with  regard  to  land  and  fixtures  annexed  to  the  realty  (m). 
But  movable  machinery  in  buildings,  all  kinds  of  personal  property 
in  possession,  shares  in  newspapers  {n),  stock  in  the  public  funds, 
patents  for  inventions,  shares  in  partnership  assets  (o),  policies  of 
insurance  (p),  certain  debentures  (q),  money  {r),  and  all  personal 
property  assignable  by  deed  at  common  law,  are  choses  in  action 
within  the  section.  Shares  in  a  railway  company  also  are  choses 
in  action  (s). 

Possession  of  hanJcrupt. — The  goods  must  be  in  the  posses- 
sion of  the  bankrupt  with  the  consent  of  the  true  owner.  A 
possession  against  the  will  or  without  the  knowledge  of  the  true 
owner  will  not  vest  the  property  in  the  trustee  (t).  "  There  has 
been  no  case  upon  this  Act  («),  or  ever  will  be,  wherein  a  court 
of  law  or  equity  will  do  so  severe  a  thing  as  to  subject  the 
property  of  one  to  the  debts  of  another  without  proof  of  the 
consent  of  the  real  owner  to  leave  them  in  the  power  of  the  bank- 
rupt (possession  only  not  being  sufficient),  or  a  laches  in  letting 
them  remain  there  so  as  to  gain  him  a  false  credit "  (x).  There- 
fore the  property  of  infants  in  the  hands  of  traders,  who  deal 
with  it  as  the  reputed  owners,  will  not  pass  to  the  trustee  for  the 
benefit  of  creditors,  by  reason  of  the  incapacity  of  infants  to  give 
their  consent  (y).  But,  if  the  real  owner  is  of  full  age  and 
capable  of  acting  for  himself,  he  should  notify  to  the  world  that 
the  property  does  not  remain  in  the  hands  of  the  bankrupt  with 
his  assent  (z),  or  the  owner  should  have  done  all  that  can 
reasonably  be  expected  of  him  to  obtain  possession  of  the  pro- 
perty prior  to  the  bankruptcy  (a).  If  the  goods  have  been 
placed  in  the  possession  of  the  bankrupt  by  a  person  who  was 
himself  only  the  bailee,  the  consent  of  the  latter  to  the  bank- 
rupt's possession  is  not  the  consent  of  the  true  owner  (6).     A* 

(m)  Horn   v.    Baiter,    9    East,   215;  (s)  Colonial  Bank  r.  Whinney,  11  Aipip. 

Barclay,  In  re,  5  De  Gr.  M.  &  G.  403 ;  25  Caa.  426 ;  56  L.  J.  Ch.  43. 

L.  J.  Bk.  1 ;  Loyd,  Ex  parte,  3  D.  &  C.  (0  Richardson,  Ex  parte.  Buck,  480, 

765;  3  L.  J.  Bk.  108 ;  Wileon,  Ex  parte,  488 ;  Lingliam  T.  Biggs,  1  Bos.  &  P.  80, 

4  D.  &  0.  143 ;  4  L.  J.  Bk.  24 ;  Coombs  88  ;  Oliver  v.  Bartlett,  1  B.  &  B.  273. 

V.  Beaumont,  5  B.  &  Ad.  72;  2  L.  J.  (a)  21  Jao.  1,  c.  19,  s.  11. 

K.  B.  190  ;  Huhhard  v.  Bagshaw,  4  Sim.  (a;)  Ld.  Hardwioke,  West  v.  Skip,  1 

338 ;  9  L.  J.  (0.  S.)  Oh.  190 ;  Boyddl  v.  Ves.  sen.   243.    Parke,  B.,  Belcher  v. 

M'Michael,  1  O.  M.  &  R.  177 ;  3  L.  J.  Ex.  Bellamy,  2  Exch.  310 ;   17  L.  J.   Ex. 


264.  222. 

(m)  See  Longman  v.  Tripp,  2Bob.  &  P.  (y)  Ld.  Eldon,  Viner  v.  Cadell,  3  Bsp. 

N.  E.  67.  88. 

(o)  Bainbridge,  In  re,  8  Ch.  D.  220 ;  (z)  Best,  J.,  Enderby,  Ex  parte,  2  B. 

47  L.  J.  Bk.  70.  &  0.  398 :  sub  nom.  Qilpin,  In  re,  2  L.  J. 

(«)  Ibbetson,  Ex  parte,  8  Ch.  D.  519.  (0.  S.)  K.  B.  57. 

(g)  Pryee,  In  re,  4  Ch.  D.  685.  (a)  Pollock,  C.B.,  Belcher  v.  Bellamy, 

(r)  Mills,  In  re  (1895),  2  Ch.  564;  61  2  Exch.  308 ;  17  L.  J.  Ex.  219 ;  Smith  v. 

L.  J.  Oh.  708.  "  Money  "  is  also  included  Topping,  5  B.  &  Ad.  674 ;  3  L.  J.  K,  B. 

in  the  word  "property":  see  46  &  47  47. 

"Vict.  c.  52,  s.  168.  As  to  shares  in  ships,  (6)  Eraser  v.  Swansea  Canal  Co.,  3 

ggo  57  &  58  Yict.  0.  60,  s.  36,  U  J,  K-  B,  158;  1  Ad.  &  B.  354. 
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seizure  by  a  sheriff,  under  an  execution  against  a  bankrupt,  of  the 
goods  of  a  third  person  in  the  possession,  order,  and  disposition 
of  the  bankrupt,  does  not  in  any  way  withdraw  the  goods  from 
the  possession,  order,  and  disposition  of  the  bankrupt,  so  as 
to  interfere  with  the  title  of  the  trustee  (c).  The  effect  of 
possession  of  part  of  the  goods  being  taken  would  appear  to 
amount  to  a  withdrawal  of  the  consent  as  to  the  whole  (d).  If 
the  true  owner  bond  fide  demands  possession  with  a  view  of  taking 
possession  before  the  bankruptcy,  though  from  no  fault  of  his 
own  he  fails  to  get  it,  the  goods  are  not  in  the  possession  of  the 
bankrupt  with  his  consent  after  the  demand  has  been  made  (e); 
and,  if  the  goods  are  in  the  hands  of  a  warehouseman  to  the  order 
of  the  bankrupt,  and  a  demand  for  their  delivery  has  been  made 
upon  the  bankrupt,  that  is  sufficient  although  no  notice  has  been 
given  to  the  warehouseman  (/),  Goods  are  not  deemed  to  be  in 
the  possession  of  a  trader,  with  the  consent  of  the  true  owner,  if  the 
latter  takes  every  possible  pains  to  obtain  possession  of  them  (g). 

Goods  obtained  by  fraud  before  the  act  of  bankruptcy,  and  re- 
maining in  the  bankrupt's  possession  at  the  time  he  becomes  bank- 
rupt, are  not  in  the  possession,  order,  and  disposition  of  the  latter 
■with  the  consent  of  the  true  owner.  If,  therefore,  the  bankrupt 
has  obtained  possession  of  goods  through  the  medium  of  a  fraudu- 
lent purchase,  never  intending  to  pay  for  them,  and  then  becomes 
bankrupt,  with  the  goods  in  his  possession,  they  may  be  reclaimed 
by  the  vendor,  as  there  is  no  consent  of  the  true  owner  (h). 
But  where  a  bankrupt  obtained  possession,  without  payment,  of 
goods  bought  at  an  auction  after  he  had  committed  an  act  of 
bankruptcy,  but  before  that  fact  was  known  to  the  vendor,  it  was 
held  that  the  goods,  in  the  absence  of  fraud  being  made  out, 
passed  to  the  bankrupt's  trustee  (i).  Goods  may,  however,  be  in 
the  constructive  possession  of  a  bankrupt,  as,  for  instance,  where 
they  are  in  the  hands  of  a  carrier,  or  of  a  depositee,  or  of  a  hirer, 
or  of  his  servant  (k). 

Chattels — Commencement  of  bankruptcy. — By  sect.  43  of  the 

(c)  Barrow  v.  Bell,  5  B.  &  B.  540 ;  25  L.  J.  Bk.  14.  As  to  a  mere  intention  to 
ii.  J.  Q.  B.  3;  E(hy,  Ex  parte,  L.  E.  19  take  possession,  see  Spackman  v.  Miller, 
Bq.  264;  44  L.  J.  Bk.  55;  Fots,  Ex  12  C.  B.  N.  S.  659;  31  L.  J.  0.  P.  309; 
parU,  2  De  G.  cfc  J.  230  ;  27  L.  J.  K.  B.  Eornsby  v.  Miller,  1  E.  &  B.  192 ;  28 
17 ;  Fletcher  v.  Manning,  12  M.  &  W.  L.  J.  Q.  B.  99. 

571 ;  13  L.  J.  Ex.  150.  (h)  Load  v.  Green,  15  M.  &  W.  216 ; 

(d)  Eslicy,  In  re,  4  Oh.  D.  496 ;  46  15  L.  J.  Ex.  313 ;  Butter  v.  Everett, 
L.  J.  Bk.  30.  supra. 

(e)  Smith  v.  Topping,  ante,  p.  553 ;  (i)  Whittalier,  Ex  parte,  L.  E.  10  Oh. 
Butter  V.  Everett  (lb95),  2  Oh.  872;  64  446 ;  44  L.  J.  Bk.  91. 

L.  J.  Ch.  845.  (fc)  Eervey  v.  lAddiard,  1  Stark.  123 ; 

(/)  Ward,  Ex  parte,  L.  E.  8  Oh.  144;  Enowles  v.  Eorsfall,  5  B.  &  Aid.  134; 

42  L.  J.  Bk.  17.  Eornsby  v.  Miller,  1  E.  &  E.  192 ;  28 

(g)  Pollock,  O.B.,  Belcher  v.  Bellamy,  L.  J.   Q.  B.  99 ;  Jacltson  v.  Irvin,  2 

2  Bxoh.  308  ;  17  L.  J.  Ex.  222 ;  Butter  Oampb.  48 ;  Sillence,Inre,  7  Oh.  D.  70 ; 

V.  Everett,  supra ;  Cohen,  Ex  parte,  40  47  L.  J.  Bk.  36. 
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Act  of  1883  (I),  the  bankruptcy  commences  from  the  committing 
of  the  act  of  bankruptcy  on  which  the  receiving  order  is  made,  or 
from  the  first  act  of  bankruptcy,  if  more  than  one,  committed  within 
three  months  next  preceding  the  presentation  of  the  bankruptcy 
petition,  and  not  from  the  completion  of  the  act  of  bankruptcy,  as 
in  the  Bankruptcy  Act,  1869  (m).  The  repealed  section  (sect.  11) 
extended  to  chattels  which  were  in  the  order  and  disposition  of 
the  bankrupt  at  the  time  of  his  committing  any  act  of  bankruptcy 
capable  of  supporting  the  adjudication,  although  such  act  was 
prior  to  the  act  on  which  the  adjudication  was  founded  {n).  If, 
before  the  adjudication,  and  without  notice  of  an  act  of  bank- 
ruptcy, the  true  owner  had  actually  taken  the  goods  out  of  the 
possession,  order,  and  disposition  of  the  bankrupt,  his  title  would 
prevail  over  that  of  the  trustee  (o),  although  he  might  have 
received  notice  of  the  debtor's  intention  to  commit  an  act  of 
bankruptcy  (p)  ;  for  he  was  not  bound  to  inquire  whether  the  act 
had  been  committed,  but  was  entitled  to  avail  himself  of  his 
remedies  just  as  if  he  had  received  no  such  notice  {q).  So,  if, 
before  adjudication,  and  after  the  act  of  bankruptcy,  the  owner 
had,  hond  fide  and  without  notice  of  the  act  of  bankruptcy,  done 
anything  which,  before  an  act  of  bankruptcy,  would  have  been 
sufficient  to  determine  his  permission  and  consent  to  the  goods 
remaining  in  the  possession,  order,  and  disposition  of  the  bank- 
rupt, so  that  a  subsequent  act  of  bankruptcy  would  not  have 
subjected  the  goods  to  be  dealt  with  under  the  clause  respecting 
reputed  ownership  (r),  his  title  would  prevail,  although  he  had 
not,  before  notice,  succeeded  in  obtaining  actual  possession  of  the 
goods.  If,  before  the  date  of  the  adjudication,  and  before  notice 
of  an  act  of  bankruptcy,  he  had  hond  fide  demanded  the  goods  (s), 
and,  communicating  with  the  bankrupt,  had  done  that  which 
showed  that  the  goods  did  no  longer,  with  his  consent  and  per- 
mission, remain  in  the  possession,  order,  and  disposition  of  the 
bankrupt,  his  title  would  not  be  defeated  by  a  prior,  secret  act  of 
bankruptcy.  But  a  mere  intention  to  demand  the  goods,  and  to 
get  possession  of  them,  was  not  a  "  dealing  "  within  the  meaning  of 
the  former  statutes  {t)  ;  and,  if  his  consent  had  not  been  withdrawn, 

(0  46  &  47  Vict.  0.  52,  s.  43.  619 ;  65  L.  J.  Q.  B.  465 ;  Miller,  In  re 

(m)  32  &  33  Vict.  c. 71,s.  11 ;  Villari,  (1901),  1  Q.  B.  51 ;  70 L.  J.  Q.  B.  1. 

Ex  parte,  L.  E.  9  Ch.  432  ;  43  L.  J.  Bk.  (g)  Arnold,  Ex  parte,  3  Ch.  D.  70 ;  45 

76 ;  Snowball,  Ex  parte,  L.  E.  7  Ch.  534 ;  L.  J.  Bk.  130 ;  Furness  Finance  Co.,  Ex 

41  L.  J.  Bk.  49.    As  to  inchoate  acts  of  parte  (1896),  1  Q.  B.  412 ;  65  L.  J.  Q.  B. 

hankraptcy,  see  Helder,  Ex  parte,  24  348. 

Oh.  D.  839 ;  53  L.  J.  Oh.  106.  (r)  46  &  47  Vict.  c.  52,  s.  44  (iii). 

(»)  Stansfeld  v.  CiMtt,  2  De  G.  &  J.  (s)  Belcher  v.  Bellamy,  2  Exoh.  308 ; 

222 ;  27  L.  J.  Ch.  266.  17  L.  J.  Ex.  222 ;  Smith  v.  Topping,  5 

(o)  Graham  v.  Furher,  14  0.  B.  134 ;  B.  &  Ad.  674 ;  3  L.  J.  K.  B.  47. 

23  L.  J.  0.  P.  10.  (0  Brewin  v.  Short,  5  E.  &  B.  237 ;  24 

(y)  As  to  what  amoTints  to  notice  of  L.  J.  Q.  B.  301 ;  Yoimg  v.  Hope,  2  Exch. 

Buspension,  see  Scott,  In  re  (1896),  1  Q.  B.  105, 109 ;  Pariente  v.  Pennell,  2  Moo.  & 
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and  it  appeared  that,  at  the  time  he  got  back  his  goods,  he 
was  cognizant  of  an  act  of  bankruptcy  having  been  committed  by 
the  bankrupt,  the  title  of  the  trustee  would  prevail,  and  would 
relate  back  to  the  period  of  the  commission  of  such  act  of 
bankruptcy  (u). 

Bankruptcy — Reputed  ownership. — The  doctrine  of  reputed 
ownership  does  not  require  any  investigation  into  the  actual  state 
of  knowledge  or  belief,  either  of  all  the  creditors  or  of  particular 
creditors,  and  still  less  of  the  outside  world,  who  are  no  creditors 
at  all,  as  to  the  position  of  particular  goods.  It  is  enough  for  the 
doctrine,  if  those  goods  are  in  such  a  situation  as  to  convey  to  the 
minds  of  those  who  know  that  situation  the  reputation  of  owner- 
ship, that  reputation  arising  from  the  legitimate  inference  from 
those  facts  which  are  capable  of  being  generally  known  to  those 
who  choose  to  make  inquiry.  It  is  not  necessary  to  examine  into 
the  degree  of  actual  knowledge  which  is  possessed  ;  but  the  court 
must  judge  from  the  situation  of  the  goods  what  inference  as  to 
the  ownership  might  be  legitimately  drawn  from  those  who  knew 
the  facts.  Nor  is  it  necessary,  in  order  to  exclude  the  doctrine, 
to  show  that  every  creditor,  or  any  particular  creditor,  or  the  out- 
side world,  who  are  not  creditors,  knew  anything  whatever  about 
the  particular  goods,  one  way  or  the  other.  It  is  enough  if  the 
situation  of  the  goods  was  such  as  to  exclude  all  legitimate  ground 
from  which  those  who  knew  anything  about  the  situation  could 
infer  the  ownership  to  be  in  the  person  having  actual  posses- 
sion (a;).  The  goods  must  be  in  the  sole  possession  and  sole 
reputed  ownership  of  the  bankrupt.  Therefore,  where  two 
partners,  one  of  whom  was  an  infant,  committed  an  act  of  bank- 
ruptcy, and  the  adult  partner  was  adjudicated  bankrupt,  it  was 
held  that  the  machinery  and  trade  fixtures  in  the  house  where 
the  business  was  carried  on,  which  belonged  to  the  landlord,  and 
were  with  his  consent  in  the  possession  of  the  firm,  did  not  pass  to 
the  trustee  in  the  bankruptcy  (a). 

The  Act  of  1869,  sect.  15,  sub-sect.  (5)  (&),  contained  the  words 
"  being  a  trader,"  but  the  Act  of  1883,  sect.  44,  substituted  for 
these  words  the  words  "  in  his  trade  or  business,"  so  that  while  the 
doctrine  of  reputed  ownership  now  extends  to  other  persons  than 
to  traders,  it  only  extends  to  property  in  the  debtor's  trade  or 

Bob.  517 ;  Earria,  Ex  parte,  L.  R.  8  Ch.  Vaux,  Ex  parte,  L.  E.  9  Oh.  602 ;  43  L. 

48 ;  42  L.  J.  Bk.  9 ;  Cohen,  Ex  parte,  40  J.  Bk.  113.     See  also  Colonial  Banh  v. 

L.  J.  Bk.  14.    46  &  47  Vict.  c.  52,  s.  49,  Whinney,  11  App.  Gas.  426;  55  L.  J. 

is  the  corresponding  section  to  32  &  33  Ch.  43. 

Vict.  c.  71,  ss.  94  and  95  (1).  (a)  Dorman,  Ex  parte,  L.  R.  8  Ch. 

(«)  Fawaett  v.  Fearne,  6  Q.  B.  20,  28 ;  51 ;    42    L.    J.    Bk.    20 ;    followed    in 

13  L.  J.  Q.  B.  300  ;  Eeslop  v.  Baiter,  8  Flelchtr,  Ex  parte,  8  Oh.  D.  216 ;  47  L. 

Exch.  423 ;  20  L.  J.  Ex.  350.  J.  Bk.  70. 

(a:)  Lord     Selborne,     Waikins,     Ex  (h)  Bee  Wingfield,Ex parte,10  Qh.I), 

:purte,  L.  H.  8  Oh.  520 ;  42  L,  J.  Bk.  50 ;  §91, 
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business.  The  live  and  dead  stock,  and  implements  of  husbandry 
of  a  person  who  occupies  a  residential  property,  and  engages  in 
farming  and  market  gardening  for  his  pleasure,  but  at  a  profit, 
are  not  goods  in  his  order  and  disposition  in  his  "trade  or 
business  ; "  but  they  are  so  if  his  primary  intention  is  profit  (c). 

Shares  in  a  waggon  company,  deposited  with  a  banker  as 
security  for  an  overdraw,  are  not  goods  in  the  order  and  disposi- 
tion of  a  person  trading  as  a  stockbroker,  silversmith,  and  watch- 
maker "  in  his  trade  or  business  "  {d)  ;  nor,  as  it  would  seem,  are 
shares  in  a  railway  company  bought  with  partnership  money  for 
the  purposes  of  the  partnership  (e).  Where  a  trader  is  in  pos- 
session at  his  place  of  business  of  articles,  the  inference  from  the 
nature  of  which  is,  that  they  are  not  connected  with  the  business, 
it  will  require  strong  evidence  to  prove  reputed  ownership  (/). 

Bankruptcy — Reputed  ownership — Goods  once  owned  by  hanJc- 
rupt. — Where  the  bankrupt  has  once  been  the'  actual  and  visible 
owner  of  goods,  and  has  made  over  all  his  interest  in  them  to 
a  third  person,  either  absolutely  or  by  way  of  mortgage,  and 
remains  in  possession  of  the  things  so  transferred,  the  continuance 
of  possession  raises  a  strong  presumption  of  the  continuance  of 
ownership  (g) ;  so  that,  if  the  goods  are  not  taken  out  of  the 
possession  of  the  mortgagor  before  the  mortgagee  has  notice  of 
an  act  of  bankruptcy  Qi),  they  will  pass  to  the  trustee.  This  is 
the  case  where  a  trader  mortgages  his  furniture,  goods,  and 
stock-in-trade,  and  the  mortgaged  property  is  let  to  him  by  the 
mortgagee  to  be  used  for  hire,  or  is  allowed  to  remain  in  his 
hands  notwithstanding  the  mortgage,  and  continues  in  his 
possession  at  the  time  of  the  adjudication  (i) ;  where  the  tenant 
of  a  mill  gives  his  landlord  by  deed  a  lien  upon  the  fixtures  and 
fixed  machinery  of  the  mill  (k) ;  where  the  goods  of  a  trader  are 

(c)  Wallii,  In  re,  14  Q.  B.  D.  950.  B.  &  0.  598 ;  1  L.' J.  (0.  S.)  K.  B.  185  ; 

(d)  JenUnson,  In  re,  15  Q.  B.  D.  441 ;  Freshney  v.  Carriole,  1  H.  &  N.  653 ;  26 
64  L.  J.  Q.  B.  601 ;  Pryce,  In  re,  4  Ch.  D.  L.  J.  Ex.  129 ;  Hornsby  v.  Miller,  1  E. 
685.  &  E.  192 ;  28  L.  J.  Q.  B.  99 ;  Harding, 

(e)  Colonial  Bank  v.  Whinney,  11  App.  Ex  parte,  L.  R.  15  Eq.  223 ;  42  L.  J.  Bk. 
Gas.  426 ;  56  L.  J.  Ch.  43.  At  all  events,  30 ;  Spademan  v.  Miller,  12  C.  B.  N.  S. 
they  are  '•choses  ia  action,"  and  are  659;  31  L.  J.  0.  P.  309;  Cohen,  Ex 
therefore  within  the  proviso  of  the  sec-  parte,  40  L.  J.  Bk.  14 ;  Lovering,  Ex 
tiou.     See  S.  0.,  ante,  p.  553.  parte,  L.  E.  9  Oh.  621;  43  L.  J.  Bk. 

(/)  Lovering,  Ex  parte,  24  Oh.  D.  31 ;  116.     As  to  agreements  for  vesting  in 

52  L.  J.  Oh.  951.  building  owner  of  plant,  materials,  &o., 

(a')  Castle,  Ex  parte,  3  M.  D.  &  De  Gr.  on  bankruptcy  of  builder,  see  Weibking, 

124-12   L    J    Bk.  30>    Lovering,   Ex  In  re  (1902),  1  K.  B.  713;  71  L.J.  K.  B. 

■parte,  supra ;  Brooks,  Ex  parte,  23  Oh.  D.  389  ;  Keen,  In  re  (1902),  1  K.  B.  555 ;  71 

261.     As  to  equitable  interests  which  do  L.   J.   K.   B.   487;   Hart  v.  Porthgain 

not  vest  in  the  bankrupt's  trustee,  see  Harbour  (1903),  1  Ch.  690;  72  L.  J.  Oil. 

Addison,  On  Contracts  (10th  ed.),  247.  426 ;  Ginger,  In  re  (1897),  2  Q.  B.  461 ; 

(ft)  Yoimg  V.  Hope,  2  Exoh.  105.    As  66  L.  J.  Q.  B.  777. 

to  attempts  to  take  possession  of  goods,  (Ji)  Shuttleworth  v.  Hernaman,  1  De 

see  ante,  p.  555.  G.  &  J.  322;  26  L.  J.  Bk.  61.    As  to 

(j)  Byall  V.  Bowles,  1  Vos.  sen.  348,  movable  machinery,  see  post,  p.  559. 
360;  1  Atk.  165;  Kirhley  v.  Hodgson,  1 
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taken  in  execution  by  a  creditor,  and  tlie  latter  receives  an 
assignment  of  them  from  the  sheriff,  and  allows  the  goods  to 
remain  in  the  trader's  dwelling-house,  and  to  be  used  by  him 
for  hire,  down  to  the  time  of  the  adjudication  (Z) ;  where  a 
person,  who  is  forbidden  to  trade  in  his  own  name,  ships,  and 
warehouses,  and  deals  with  goods  in  the  name  of  the  bankrupt,  the 
latter  not  being  a  commission  agent  for  sale,  and  the  course  of 
dealing  not  being  according  to  the  ordinary  usage  of  trade  (m). 

If  a  joint-stock  company  or  a  railway  company  does  not 
permit  transfers  to  be  made  by  shareholders  without  the  produc- 
tion of  the  certiflcates  of  the  proprietorship  of  the  shares,  and 
these  certificates  are  not  in  the  possession  or  under  the  control  of 
the  bankrupt,  there  will  be  no  reputation  of  ownership,  from  the 
circumstance  of  the  shares  continuing  to  stand  in  his  name  (n)  ; 
and,  in  cases  where  the  change  of  ownership  has  been  made 
notorious  to  "  the  world  in  whicli  the  bankrupt  moves,"  the  pre- 
sumption of  ownership  from  the  continuance  of  possession  will  be 
rebutted  (o).  Nor  does  the  clause  apply  to  the  case  where  a  person 
becomes  a  dormant  or  secret  partner  of  a  firm  in  partnership,  and 
permits  the  partnership  stock  and  effects  to  be  in  the  possession 
and  under  the  control  of  the  ostensible  partners,  who  become 
bankrupt;  for  there  must  be  a  real  as  distinguished  from  an 
ostensible  owner ;  and  in  the  case  supposed  the  possession  is  quite 
consistent  with  the  real  title  (p).  But,  where  one  man,  who  is  the 
real  owner,  forms  a  partnership  consisting  of  two  or  three  persons, 
and  allows  them  to  have  the  apparent  possession  and  ownership  of 
the  property,  the  doctrine  of  reputed  ownership  will  apply.  There, 
the  real  owner  being  one  person,  some  other  persons,  who  are 
not  the  real  owners,  have  acquired  by  his  consent  the  reputed 
ownership  and  the  apparent  possession ;  and  it  can  make  no 
difference  that  he  himself  is  one  of  the  firm  who  have  the  apparent 
possession  (q).  So,  if  one  of  two  partners  in  trade  mortgages  the 
plant,  stock-in-trade,  debts,  and  proflts,  &c.,  to  secure  the  repay- 
ment of  a  sum  of  money  lent  by  the  other,  and  the  mortgagor 

(f)  Lingham  v.  Biggs,  1  B.  &  P.  82 ;  Banlc  v.  Whinney,  11  App.  Gas.  426 ;  50 

Bryson  v.  Wylie,  ib.  83,  n.  (a);  Lingard  L.  J.  Ch.  43. 

V.  Messiter,  1  B.  &  0.  308,  312 ;  1  L.  J.  (o)  Muller  v.  Mobs,  1  M.  &  S.  335 ;  but 

K.  B.  121.  see  observations  of  Lord  Selborne,  in 

(m)  Gordon  v.  East  India  Co.,  7  T.  E.  Wathins,  Ex  parte,  ante,  p.  556. 

228.  (p)  ICeynolds  v.  Bowley,  L.  E.  2  Q.  B. 

(m)  Morris  v.  Oannan,  31  L.  J.  Ch.  474 ;  36  L.  J.  Q.  B.  217 ;  Fletcher,  Ex 

425 ;  Sarrison,  Ex  parte,  3  Deac.  196 ;  parte,  8  Ch.  D.  218  ;  47  L.  J.  Bk.  70 ; 

7  L.  J.  Bk.  48;  Masterman,  Ex  parte,  2  Colonial  Bank  v.   Whinney,  30  Ch.  D. 

Mont.  &  Ayr.   212;  4  L.  J.   Bk.   54;  261;  55  L.  J.  Ch.  585. 

Langmead,  Ex  parte,  20  Beav.  25;  24  (g)  Bayman,    Ex   parte,    8    Ch.   D. 

L.  J.  Ch.  589 ;  Littledale,  Ex  parte,  6  11 ;  47  L.  J.  Bk.  54 ;  Bowland,  In  re, 

De  G.  M.  &  G.  714;  24  L.  J.  Bk.  9;  L.   E.  1  Ch.  421;   Sheen,  Ex  parte,  6 

Boidton,  Ex  parte,  1  De  G.  &  J.  179  ;  26  Ch.  D.  235 ;   Arbouin,  Ex  parte,  1  Do 

L.  J.  Bk.  45;  Michardson,  Ex  parte,  3  Q.  359. 
Deao.   503;   8  L.   J.  Bk.   27;  Colonial 
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is  permitted  to  continue  in  possession  of  the  things  mortgaged  and 
to  retain -the  management  and  visible  ownership  of  them,  and 
becomes  bankrupt,  the  trustee  will  be  entitled  to  claim  the 
mortgagor's  share  of  the  partnership  effects  discharged  of  the 
mortgage-debt  (r). 

Movable  machinery  placed  in  a  mill  or  factory  does  not  cease 
to  be  a  personal  chattel,  if  it  is  capable  of  being  removed  at  any 
time  without  injury  either  to  itself  or  to  the  building;  and,  if 
such  machinery  is  left  in  the  hands  of  a  mortgagor  who  becomes 
bankrupt,  it  will  be  considered  to  be  in  his  reputed  ownership  (s). 
But,  if  the  machinery  is  annexed  to  the  freehold,  and  transferable 
therewith,  it  is  not  within  the  operation  of  the  reputed  ownership 
clause,  which  is  confined  to  chattels  personal,  and  does  not  extend 
the  fixtures  and  things  annexed  to  the  freehold  ;  so  that,  if  the 
owner  in  fee  of  a  manufactory  or  buildings  containing  fixtures 
mortgages  the  buildings  and  fixtures,  and  is  permitted  to  remain 
in  possession  of  the  mortgaged  premises,  and  to  carry  on  his  trade 
there,  and  then  becomes  bankrupt,  the  fixtures  annexed  to  the 
realty  will  not  pass  to  the  trustee  (t),  although  they  have  been 
mortgaged  separately  from  the  building  in  which  they  are  con- 
tained (u). 

Bankruptey — Reputed  ownership — Goods  sold  hy  hanJcrupt  and 
left  in  his  possession. — If  the  bankrupt  gets  his  living  by  buying 
and  selling  goods,  and  it  is  a  known  custom  of  trade  for  the  vendor 
to  keep  possession  after  a  sale  of  the  things  sold,  until  it  is  con- 
venient for  the  purchaser  to  remove  them,  possession  under  such 
circumstances  will  not  raise  a  presumption  of  ownership  (a;).  Thus 
where  wine  sold  by  the  bankrupt  remained  in  his  cellars,  was 
set  apart  in  a  particular  bin,  and  marked  with  the  purchaser's 
seal  aud  entered  in  the  bankrupt's  books  as  belonging  to  the 
purchaser,  it  was  held  that  the  wine  was  no  longer,  after  such 
appropriation  had  been  made,  in  the  possession,  order,  or  dis- 
position of  the  bankrupt;  "for  it  was  not  in  the  possession 
of  the  bankrupt  under  such   circumstances   as  to  deceive  his 

(r)  Byall  v.  Howies,  1  Ves.  sen.  358 ;  4  L.  J.  Bk.  24 ;  Coomhs  v.  Beaumont,  5 

1  Atk.  165 ;  West  v.  Slap,  1  Vea.  sen.  239,  B.  &  Ad.  72  ;  2  L.  J.  K.  B.  190  ;  Hubhard 

243 ;  Stephenson,  Ex  parte,  1  De  G.  588  ;  v.  Bagshaw,  4  Sim.  338  ;  9  L.  J.  (0.  S.) 

17  L.  J.  Bk.  5 ;  Enderhy,  Ex  parte,  2  B.  &  Ch.  190 ;  Boydell  v.  M'Miahael,  1  0.  M. 

0.  389 ;  sub-nom.  Gilpin,  In  re,  2  L.  J.  &  K.  177 ;  3  L.  J.  Ex.  164  ;   Walmdey  v. 

(O.S.)  K.  B.  57  ;  Bell,  Ex  parte,  1  De  G.  Milne,  7  C.  B.  N.  S.  115  ;  29  L.  J.  C.  P. 

577 ;  17  L.  J.  Bk.  9.    See  also  53  &  54  97 ;  Barclay,  Ex  parte,  5  De  G.  M,  &  G. 

Vict.  c.  39,  8.  38.  403 ;  25  L.  J.  Bk.  1. 

(s)  Shuttleworth  v.  Hernaman,  1  De  (u)  Whitmore  v.    Empson,  23   Beav. 

G.  &  J.  322 ;  26  L.  J.  Bk.  61 ;  Waterfall  313 ;   26  L.  J.   Ch.   364 ;    Wilson,  Ex 

V.  Benistone,  6  E.  &  B.  876 ;  26  L.  J.  Q.  B.  parte,  4  D.  &  Ch.  143. 

100.  (x)  Priestley  y.  Pratt,  L.   E.   2  Ex. 

(0  Horn  V.  Baher,  9  East,  215 ;    2  101 ;   36  L.  J.  Ex.  89 ;    Watkini,  Ex 

Sm.  L.  Cas.  232  (11th  ed.) ;  Loyd,  Ex  parte,  L.  E.  8  Oh.  520 ;  42  L.  J.  Bk.  50 ; 

parte,  3  D.  &  Oh.  765,  787 ;  3  L.  J.  Bk.  Vaux,  Ex  parte,  L,  E.  9  Ch.  602 ;  43 

108;  Wilsmi,  Ex  parte,  4  D.  &  Cli.  143 ;  L.  J.  Bk.  113. 
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creditors  by  the  appearance  of  its  forming  part  of  that  stock  to 
which  they  might  give  credit "  {y).  But,  if  the  things  are  left 
upon  the  bankrupt's  premises  undistinguishable  from  his  stock- 
in-trade,  in  order  that  they  may  be  re-sold  for  the  benefit  of  the 
purchaser,  they  will  be  in  the  possession  of  the  bankrupt  as 
reputed  owner,  unless  it  is  shown  that  the  latter  acts  as  a  com- 
mission agent  for  the  sale  of  goods,  or  it  is  a  custom  of  the  trade 
for  property  to  remain  on  the  premises  of  the  trader  to  be  re- 
sold (2).  "  It  is  the  usage,"  observes  Parke,  B.,  "  of  clock-makers 
to  have  clocks  of  other  persons  in  their  shops,  both  for  repair  and 
for  sale,  and  a  man  has  no  right  to  infer  from  finding  a  clock  there 
that  it  is  the  property  of  the  clock-maker.  No  false  credit  is 
gained  by  it,  for  no  inference  ought  to  be  drawn  either  that  it  is 
or  that  it  is  not  his.  If,  then,  it  is  uncertain  who  is  the  owner, 
there  is  no  evidence  of  reputed  ownership  "  (a). 

If  a  shipbuilder  or  manufacturer  of  steam  engines  and  ma- 
chinery contracts  for  the  building  and  sale  of  a  specific  vessel,  or 
steam-engine,  or  mass  of  machinery,  to  be  paid  for  by  instalments 
as  the  work  proceeds,  and  several  instalments  of  the  purchase- 
money  are  paid  by  the  purchaser,  so  that  the  right  of  property  in 
the  chattel,  so  far  as  it  has  been  completed,  vests  in  the  pur- 
chaser, and  the  builder  or  manufacturer  becomes  bankrupt,  the 
unfinished  chattel  in  his  hands  is  not  in  his  possession,  order,  or 
disposition,  as  the  reputed  owner  :  for  it  is  the  known  custom  of 
such  trades  for  the  manufacturer  to  be  paid  from  time  to  time  as 
the  work  progresses;  and  it  is,  in  general,  notorious  that  the 
builders  and  manufacturers  of  such  articles  are  not  themselves  the 
owners  of  them  ;  and  the  trade  could  never  be  carried  on,  if  such 
payments  by  purchasers  were  not  protected  (b).  But  where  there 
is  a  contract  for  a  complete  ship,  the  property  in  materials  for 
the  ship,  although  marked  with  the  ship's  number  and  the  place 
in  the  ship  which  they  were  intended  to  occupy,  has  been  held 
not  to  vest  in  the  purchaser,  but  in  the  trustee  of  the  bankrupt 
shipbuilder  (c).     With  regard  to  property  not  capable  of  manual 

(«/)  MarraUe,  Ex  parte,  1  Gl.  &  Jam.  5  L.  3.  K.  B.  161 ;  Woods  v.  Butsell,  5 

402 ;   Tanner  v.  Barnett,  Peake's  Add.  B.  &  Aid.  942 ;  Wood  v.  Bell,  6  E.  &  B. 

Gas.  28 ;  Dover,  Ex  parte,  2  M.  D.  &  De  361 ;  25  L.  J.  Q.  B.  321 ;  Bead  v.  Fair- 

G.  259 ;  AUdridge  v.  Jdhnton,  7  E.  &  B.  Unk»,  13  0.  B.  692 ;  22  L.  J.  0.  P.  206 ; 

885 ;  26  L.  J.  Q.  B.  296.    As  to  putting  Bolderness  v.  Bankin,  2  De  G.  IT.  &  J. 

name  of  true  owner  on  the  goods,  see  258 ;  29  L.  J.  Ch.  753 ;  Watts,  Ex  parte, 

Lingard  v.  Messiter,  1  B.  &  0.  308 ;  1  32  L.  J.  Bk.  35 ;  Bawbone-s  Trusts,  In 

L.  j.  K.  B.  121 ;    Watson  v.  Peaclie,  1  re,  26  L.  J.  Ch.  588 ;  3  K.  &  J.  485.   See 

Bing.  N.  0.  327;  4  L.  J.  0.  P.  49.  also  Addison,  On  Contracts  (10th  ed.), 

(«)  ThacMlmaite  v.   Code,  3    Taunt.  pp.  545-6. 

487;  Shaw  v.  Harvey,  1  Ad.  &  E.  920 ;  (e)  Beid  v.  Macbeth  (1904),  A.  0.  223 ; 

3  L.  J.  K.  B.  106.    As  to  commission  73  L.  J.  P.  0.  57,  following  Sealh  v. 

agents,  Bee  post,  p.  566.  Moore,  11  App.  Cas.  350;  55  L.  J.  P.  0. 

(a)  Hamilton  v.  Bell,  24  L.  J.  Ex.  45,  54.    As  to  the  difference  between  p'ur- 

47 ;  10  Exoh.  545.  chasing  a  chattel  whilst  in  process  of 

(6)  Clarlte  v.  Bpenee,  4  Ad.  &  E.  448 ;  making,  and  agreeing  to  purchase  it 
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occupation  and  delivery  (d),  sucli  as  a  ship  building  on  the  stocks, 
a  haystack  in  a  meadow,  timber  in  a  timber-yard,  or  oil,  wine,  or 
corn  in  stores  and  warehouses,  the  rule  is  that,  if  the  bankrupt 
has  sold  such  property  bond  fide,  and  received  the  purchase-money, 
and  made  such  a  delivery  as  the  subject-matter  of  the  sale  is 
capable  of,  and  placed  the  property  at  the  disposal  of  the  pur- 
chaser prior  to  the  act  of  bankruptcy,  it  is  not  in  the  bankrupt's 
possession,  order,  or  disposition,  and  does  not  pass  to  the  trustee  (e), 
although  it  has  not  been  removed  from  the  bankrupt's  premises, 
provided  it  has  remained  there  after  the  sale  no  longer  than  was 
reasonably  necessary  to  enable  the  purchaser  to  fetch  it  away  (/). 
But  the  transfer  of  the  right  of  property  must  be  complete.  If 
the  thing  sold  is  in  the  hands  of  a  third  person,  or  if  it  is  on 
board  a  vessel  at  sea,  the  possession  of  the  goods  may  be  deter- 
mined by  the  indorsement  and  delivery,  by  way  of  sale,  to  the 
purchaser,  before  adjudication,  of  the  bill  of  lading,  delivery- 
order,  or  whatever  documents  of  title  may  be  necessary  to  estab- 
lish the  transfer  of  the  ownership  (g).  In  the  case  of  transfers 
and  assignments  of  ships,  the  provisions  of  the  Merchant  Shipping 
Act,  1894  ill),  as  to  registration,  must  be  complied  with.  A 
registered  mortgage  of  a  ship  or  share  therein  is  not  affected  by 
any  act  of  bankruptcy  committed  by  the  mortgagor  after  the  date 
of  the  record  of  the  mortgage,  notwithstanding  that  the  mortgagor 
at  the  commencement  of  his  bankruptcy  had  the  ship  or  share 
in  his  possession,  order,  or  disposition,  or  was  reputed  owner 
thereof  (i). 

Bankruptcy — Reputed  ownership — Begistered  lill  of  sale. — If  an 
owner  of  chattels  transferred  them  by  bill  of  sale  to  another,  and 
remained  in  possession  of  the  property,  the  registration  of  the  bill 
of  sale  did  not  under  the  Bills  of  Sale  Act,  1854  Qc),  prevent  them 
from  being  in  his  reputed  ownership  and  liable  to  be  seized  by 
his  trustee  if  he  became  bankrupt  (Z).  Sect.  20  of  the  Bills  of 
Sale  Act,  1878  (m),  enacted  that  chattels  comprised  in  a  bill  of 

when  made,  see  Laidler  v.  Burlinson,  2  278 ;  Farina  v.  Home,  16  M.  &  W.  119 ; 

M.  &  W.  602 ;  6  L.  J.  Ex.  160.    See  16  L.  J.  Ex.  75. 

also  Addison,  On  Contracts  (10th  ed.),  C^)  57  &  58  Viot.  c.  60,  Part  I. 

p.  545.  (i)  lb.,  B.  36.    See  further,  sect.  43  (4) ; 

(d)  As  to  constructive   delivery,  seo  Coltman  v.  Chamberlain,  25   Q.  B.  D. 

Hilton  V.   Tuolcer,  39  Ch.  D.  669 ;    57  328 ;  59  L.  J.  Q.  B.  563 ;  Stapleton  v. 

L  J  Oh  973.  Haymen,  33  L.   J.  Ex.   170;  Lyon  v. 

Ve)  Manton  v.  Moore,  7  T.  E.  67,  71 ;  WeUon,  2  Bing.  334;  3  L.  J.  (0.  S.)  C. 

Broum  v.  Heatltcote,  1  Atk.  160.     See  P.  27. 

also  EsUch,  In  re,  4  Ch.  D.  496 ;   46  (/c)  17  &  18  Viot.  c.  36. 

L  J  Bk  30.  (0  Stansfeld  v.  CuUtt,  2  De  Gr.  &  J. 

(f)  Flyn  V.  Mathews,  1  Atk.  185.  222;  2TL.  J.  Ch.  266;  Badger  y.  Shaw, 
Parke,  B."  Belcher  v.  Bellamy,  2  Exch.  2  E.  &  E.  472 ;  29  L.  J.  Q.  B.  77 ;  Hard- 
303;  17  L.  J.  Ex.  222.  ing,  Ex  parte,  L.  B.  15  Bq.  223;  42  L. 

(g)  Brown  v.  Heathcote,  1  Atk.  160 ;      J.  Bk.  30. 

Belcher  v.  Capper,  4  M.  &  G.  551 ;  11  (m)  41  &  42  Vict.  c.  31,  s.  20.    As  to 

L.  J.  0.  P.  274 ;  Lempriere  v.  Padey,  2      Bills  of  Sale  Acts,  see  ante,  p.  520,  et  leq. 


T.  E.  485;  Lncas  v.  Dorien,  7  Taunt. 
A' 
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sale  which  had  been  and  continued  to  be  duly  registered  under  that 
Act  were  not  to  be  deemed  to  be  in  the  possession,  order,  or  dis- 
position of  the  grantor  of  the  bill  of  sale  within  the  meaning  of 
the  Bankruptcy  Act.  This  section  has  been  repealed  («)  as 
regards  bills  of  sale  given  by  way  of  security  for  the  payment  of 
money  since  Nov,  1,  1882,  and  the  former  law  is  restored  as  to 
such  bills ;  but  bills  operating  as  an .  absolute  transfer  are  still 
within  the  Act  of  1878  (o),  and  so  are  bills  registered  before  the 
commencement  of  that  Act,  and  not  avoided  by  non-renewal  or 
otherwise  (p). 

What  is  called  the  "  hire  and  purchase  "  system,  that  is,  the 
hiring  of  furniture  under  an  agreement  to  pay  a  certain  sum  for 
the  hire  of  furniture  by  instalments,  the  furniture  to  become  the 
property  of  the  hirer  upon  all  the  instalments  being  paid,  but  until 
then  to  be  liable  to  seizure  on  non-payment  of  the  instalments,  is,  as 
regards  hotel-keepers  {r),  or  in  the  case  of  pianos  {q),  a  custom  of 
which  the  courts  will  take  judicial  notice,  and  does  not  operate' as 
a  bill  of  sale  under  the  Act  of  1878  (r).  Nor  does  an  assignment 
of  such  an  agreement  as  security  for  an  advance ;  and  assigned 
instalments  accruing  due  after  the  bankruptcy  of  the  assignor  do 
not  pass  to  his  trustee  (s).  But  the  general  public  may  assume, 
notwithstanding  the  prevalence  of  the  "hire  and  purchase" 
system,  that  a  householder  is  the  real  owner  of  the  furniture  in 
his  house,  especially  if  he  was  known  to  be  the  owner  of  it  pre- 
viously (t).  Where  a  custom  of  holding  certain  goods  on  hire  is 
relied  on  to  take  the  goods  out  of  the  order  and  disposition  of  a 
bankrupt,  it  must  be  proved  to  have  existed  so  long  and  to  have 
been  so  extensively  acted  upon  that  the  ordinary  creditors  in 
his  trade  may  reasonably  be  presumed  to  have  known  it  (u). 

Bankruptcy — Reputed  ownership — Goods  and  chattels  which  have 
never  heen  the  property  of  the  hanhrupt. — Where  it  is  shown  that 
the  property  in  possession  of  the  bankrupt  at  the  time  of  the 
adjudication  never  belonged  to  him  at  all,  and  was  confided  to 
him  only  for  a  temporary  and  special  purpose,  slighter  circum- 
stances will  rebut  a  presumption  of  ownership  arising  from  pos- 
session than  in  those  cases  where  the  property  originally  belonged 

(n)  45  &  46  Vict.  c.  43,  s.  15.  14  Q.  B.  D.  636 ;  54  L.  J.  Q.  B.  242. 

(o)  Swift  V.  Pannell,  24  Ch.  D.  210 ;  (s)  Davis  &  Co.,  In  re,  22  Q.  B.  D. 

53  L.  J.  Ch.  341.     See  also  Cauon  v.  193. 

Churchley,  53  L.  J.  Q.  B.  335;  Heseltine  (*)  Broolcs,  Ex  parte,  23  Ch.  D.  261. 

V.  Simmons  (1892),  2  Q.  B.  547;  62  L.  See   also  Lovering,  Mx  parte,  L.  E.   9 

J.  Q.  B.  5.  Ch.  621 ;   43  L.  J.  Bk.  116;   Emerson, 

(p)  Izard,  Ex  parte,  23  Ch.  D.  409  ;  Ex  parte,  41  L.  J.  Bk.  20.    As  to  "hire 

52  L.  J.  Ch.  802.  and  purchase "  agreements,  see  Addi- 

(g)  Hattersley,  Ex  parte,   8  Ch.   D.  son,  On  Contracts  (10th  ed.),  760. 

601 ;  47  L.  J.  Bk.  113.  (^0  Powell,  Ex  parte,  1  Ch.  D.  501  ;  45 

(r)  Grawcour  v.  Salter,  18  Ch.  D.  30  ;  L.  J.  Bk.  100;  Goeiz  &  Co.,  In  re  (1898), 

50  L.  J.  Ch.  495;  Turquand,  Ex  parte,  1  Q.  B,  787;  67  L.  J.  Q.  B.  577. 
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to  liim,  and  lias  beeu  subsequently  sold  and  mortgaged  without 
any  change  of  possession  (v).  It  is,  moreover,  essential  that  the 
true  owner  of  goods  should  have  consented  to  a  state  of  things 
from  which  he  must  have  known,  if  he  had  considered  the 
matter,  that  the  inference  of  ownership  by  the  bankrupt  must 
have  arisen  (x).  Thus,  where  goods  were  displayed  by  bankrupts 
in  show-cases  with  the  consent  of  the  true  owners,  but  under  such 
circumstances  as  to  show  that  the  true  owners  had  not  acquiesced 
in  the  bankrupts  so  dealing  with  the  goods  as  to  allow  them  to 
hold  themselves  out  as  the  owners  of  the  goods  or  to  induce  cus- 
tomers to  presume  such  ownership,  it  was  held  that  the  presump- 
tion of  ownership  arising  from  possession  was  rebutted,  and  that 
the  goods  did  not  pass  to  the  bankrupts'  trustee  (y).  But  goods, 
such  as  stands  placed  in  a  shop-window  for  the  display  of  articles 
for  sale  which  are  in  the  possession  of  a  bankrupt  in  his  trade  or 
business  by  the  consent  of  the  true  owner,  have  been  held  to  pass 
to  his  trustee  upon  adjudication,  although  they  neither  originally 
belonged  to  the  bankrupt,  nor  could  they  have  been  lawfully 
pledged  or  sold  by  him,  nor  were  they  in  his  disposition  in  the 
sense  that  they  were  such  things  as  he  sold  in  his  trade  (z).  If 
goods  have  been  sent  on  "  sale  or  return "  to  an  intended  pur- 
chaser, and  the  latter  becomes  bankrupt  with  the  goods  in  his 
hands  before  any  contract  of  sale  has  been  made,  the  goods  so 
sent  are  not  in  his  possession  as  reputed  owner  (a},  but  they  will 
pass  to  the  trustee  as  being  the  bankrupt's  own  property  where, 
a  time  having  been  fixed  for  their  return,  the  bankrupt  fails 
to  signify  his  approval  or  acceptance  to  the  seller,  or,  no  time 
having  been  fixed,  fails  to  return  them  within  a  reasonable 
time  (&).  Whenever  the  possession  of  things,  taken  in  connection 
with  the  custom  of  trade  and  the  surrounding  circumstances, 
"is  consistent  with  the  fact  of  a  person  being  absolute  owner, 
and  also  of  his  not  being  absolute  owner,  the  mere  possession 
of  such  things  ought  not  to  raise  an  inference  in  the  mind  of 
any  cautious  person  acquainted  with  the  usage,  that  the 
person  in  possession  is  the  owner"  (e).  Therefore,  where  there 
exists  a  custom  which  is  known,  that  property  standing  in  the 
name  of  a  man  in  the  books  of  a  public  company  may  only  be 
his  nominally,  while   the  real  right   to  it  may  be  in  another 

(v)  Wiggins,  Ex  parte,  2  D.  &  0.269;  Moore,  519;  Ashton,  In  re,  1  Ponb.  N. 

1  L,  J.  Bk.  90.    As  to  the  "  hire  and  E.  258. 

purchase"  system,  seesM^ro.  (6)  56  &  57  Vict.  c.  71,  s.  18,  r.  4  (6)  ; 

(«)  Watson  &  Co.,  In  re,  73  L.  J.  K.  B.  Moss  v.  Svoeet,  16  Q.  B.  493 ;  20  L.  J. 

854;  (1904),  2  K.  B.   753;   explaining  Q.  B.  167;  Wingfield,  Ex  parte,  10  Oh. 

Hharman  v.  Mason,  69  L.  J.  Q.  B.  9;  D.  591,  593;  Bay  v.  Barker,  4  Ex.  D. 

(1899),  2  Q.  B.  679.  279 ;  48  L.  J.  Ex.  569. 

(t/)  Watson  &.  Co.,  In  re,  supra.  (c)  Abbott,  C.J.,  Storer  v.  Hunter,  3 

(J!)  Sharman  v.  Mason,  supra.  B.  &  0.  376 ;  3  L.  J.  (O.  S.)  K.  B.  81. 

(a)  Gibson  v.  JBray,  8  Taunt.  76;  1 

2  0  2 
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person,  the  reputation  of  ownership  does  not  attach  to  the  mere 
nominal  possession.  This  is  the  case  with  money  in  the  funds, 
and  shares  in  railway  companies  standing  in  the  name  of  a  person 
as  trustee  (d).  The  mere  possession  of  a  furnished  house  does 
not  of  itself  induce  a  prudent  and  cautious  man  to  believe  that 
the  occupier  is  the  real  owner  of  the  furniture,  because  in  such 
cases  he  knows  that  the  property  in  the  furniture  frequently 
belongs  to  the  landlord  (e).  So  that  where  it  is  a  known  custom 
for  houses  in  a  particular  locality  to  be  taken  ready  furnished  as 
well  as  unfurnished,  and  for  carriages  and  horses  to  be  let  by  the 
job,  day,  week,  or  month,  the  mere  possession  of  furniture  by  the 
tenant  of  a  house,  or  of  a  carriage  and  horses  by  the  hirer,  will 
not  of  itself  raise  any  presumption  of  ownership  in  the  possessor. 
Whenever  the  custom  to  hire  as  well  as  to  buy .  the  plant, 
machinery,  and  implements  used  in  the  trade  which  the  bankrupt 
carried  on,  is  shown  to  be  so  general  and  notorious  in  the  trade 
that  those  who  had  dealings  with  the  bankrupt,  "  the  world  in 
which  he  moved,"  might  reasonably  be  provoked  to  inquire,  before 
giving  the  bankrupt  credit,  whether  he  was  the  owner  of  them  or 
not,  there  is  no  presumption  of  ownership  from  the  possession  of 
them.  This  is  the  case  in  the  coal-mining  trade,  where  it  is  the 
notorious  custom  of  the  owners  of  collieries  to  demise,  not  only 
the  colliery,  but  also  the  steam-engines,  plant,  and  machinery 
necessary  to  get  out  the  coal  (/) ;  in  the  coal-lighterage  trade, 
where  it  is  the  custom  for  the  owners  of  barges  and  lighters  used 
to  discharge  coal  to  let  such  lighters  out  to  hire,  and  to  suffer  the 
names  of  the  hirers  to  be  painted  upon  them  (g) ;  also  in  the 
brewing  trade,  where  it  is  the  notorious  custom  of  brewers  to 
hire  their  vats,  barrels,  coppers,  and  brewing  utensils  (h) ;  and 
in  the  malting  trade,  where  the  malting  agents  are  notoriously 
not  the  owners  of  the  barley  or  malt  on  their  premises  (i) ; 
and  in  the  wine  trade,  where  the  purchaser  leaves  his  wine 
in  a  bonded  warehouse  (k) ;  and  in  the  hosiery  and  lace  trade, 
where  it  is  the  notorious  custom  for  stocking-frames  and  masses 
of  machinery  to  be  let  out  to  hire  to  the  working  hosiers, 
weavers,  and  mechanics.  But  the  custom  must  be  shown  to  be 
not  only  general  and  notorious  in  the  trade  (I),  but  also  to  be 


(d)  WatkittB,  Ex  parte,  4  D.  &  Oh.  (h)  Earn  v.  Salcer,  9  East,  215,  2.S9. 
497 ;   1   L.  J.  K.  B.   90 ;   StewaH,  Ex  (j)  SarHs  v.   Truman  &   Co.,  9  Q. 
parte,  34  L.  J.  Bk.  6.  B.  D.  264 ;  51  L.  J.  Q.  B.  338. 

(e)  Bayley,  J.,  Storer  v.  Hunter,  3  B.  (k)  Vaux,  In  re,  L.  E.  9  Oh.  602 ;  43 
&  C.  at  p.  378 ;  Burton  v.  Hughes,  9  L.  J.  Bk.  113 ;  Watldns,  Ex  parte,  L.  E. 
Moore,  334 ;  3  L.  J.  (O.  S.)  0.  P.  241.  8  Oh.  520  ;  42  L.  J.  Bk.  50. 

(/)  Storer  v.  Hunter,  3  B.  &  0.  368  ;  (I)  Priestley  y.  Pratt,  L.  E.  2  Ex.  101 ; 

3  L.  J.  (O.  S.)  K.  B.  81.  36  L.  J.  Ex.  89 ;  Knowles  v.  Horsfall,  5 

(g)  Watson  v.  Peache,  1  Bing.  N.  0.  B.  &  A,  134. 
327 ;  4  L.  J.  C.  P,  49. 
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reasonable  (m),  otherwise  the  presumption  of  ownership  arising 
from  the  possession  and  use  of  such  things  will  not  be  rebutted. 
It  is  not  sufficient  to  show  that  a  custom  is  prevalent  in  a 
particular  market  (m). 

Banlcruptoy — Reputed,  ownership — Possession  by  manufaoturers, 
tvorJcmen,  and  depositaries. — Possession  by  manufacturers  and  work- 
men of  goods  and  chattels,  and  of  raw  materials  furnished  to  them 
by  their  employers  to  be  manufactured,  worked  up,  or  repaired,  in 
the  way  of  their  trade,  raises  no  presumption  of  ownership.  This 
has  been  held  to  be  the  case  with  the  timber  of  the  carpenter, 
delivered  to  him  to  be  converted  into  waggons ;  the  cloth  of  the 
tailor,  sent  to  him  for  the  purpose  of  being  made  into  garments ; 
the  gold  of  the  goldsmith,  sent  to  him  to  be  worked  up  in  the 
course  of  his  trade ;  carriages  sent  to  the  coach-maker  to  be 
repaired ;  and  machinery  and  chattels  manufactured  and  made  to 
order,  and  left  on  the  manufacturer's  premises  after  they  have  been 
paid  for  by  the  employer  or  purchaser,  that  they  may  be  altered  or 
repaired,  or  in  order  that  the  purchaser  may  send  for  them  and 
convey  them  away  (n).  Possession  by  depositaries  in  the  ordinary 
course  of  trade,  where  it  is  the  custom  for  persons  to  let  out  vaults, 
stores,  warehouses,  and  rooms  for  the  purpose  of  taking  care  of 
goods  for  hire  and  reward,  is  not  a  possession  by  such  depositaries 
as  reputed  owners  of  the  goods  entrusted  to  them  for  safe  keeping ; 
but  the  possession  of  a  depositee  is  the  possession  of  the  depositor 
even  where,  as  against  the  true  owner,  the  deposit  is  wrongful  (o). 
Goods  held  by  the  bankrupt  at  the  time  of  his  bankruptcy  as  a 
security  for  the  repayment  of  money  advanced  by  him  to  the 
owners  thereof,  are  not  in  the  reputed  ownership  of  the  bankrupt ; 
but  the  trustee  is  entitled  to  all  the  rights  of  the  bankrupt  over 
them.  Goods  deposited  in  the  hands  of  a  bankrupt  for  a  specific 
purpose,  or  to  be  applied  in  a  particular  way  in  the  ordinary 
course  of  trade  (p),  and  held  by  him  no  longer  than  is  reasonably 
necessary  to  carry  into  effect  the  trust  reposed  in  him,  are  not  in 
his  reputed  ownership  ;  nor  is  a  sum  of  money  in  a  bag,  deposited 
in  the  hands  of  a  bailee  for  a  special  purpose,  and  set  apart  by 
the  latter,  and  kept  distinct  from  his  own  moneys  ;  but,  if  the 
money  is  taken  out  of  the  bag  and  used  by  the  bailee,  and  mixed 

(m)  Ooetz  &  Co.,  In  re  (1898),  1  Q.  B.  (p)  Astobillsof  exohangespeoifloally 

787 ;  67  L.  J.  Q.  B.  577.  appropriated,  see  Brown,  /Shipley  &  Co. 

■  (n)  Carrutheri  v.  Payne,  2  Moo.  &  P.  v.  Kough,  29  Ch.  D.  848  ;  54  L.  J.  Oh. 

429  ;  7  L.  J.  (O.  S.)  0.  P.  84 ;  Barlram  1054 ;  Deoer,  Ex  parte,  14  Q.  B.  D.  611 ; 

V.   Payri£,  3  0.  &  P.  177 ;   WilUns  v.  54  L.  J.  Q.  B.  390 ;  Strathmore  v.  Vane, 

Bromhead,  7  Sc.  N.  E.  921 ;  13  L.  J.  33  Ch.  D.  356 ;   Phelps  v.  Comber,  29 

C.  P.  74;  Holderness  r.  BanMn,  2  De  Oh.  D.  813;  54  L.  J.  Oh.  1017;  Waring, 

G.F.&  J.  258;  2d  Jj.  3.  Oh.  753;  Bell,  Ex  parte,    19    Ves.    345;    Banner   v. 

In  re,  47  L.  J.  Bk.  33.  Johnston,  L.  E.  5  H.  L.  157 ;  40  L.  J. 

(o)  Sillenoe,  In  re,  7  Oh.  D.  70 ;  47  Ch.  730. 
L.  J.  Bk.  36. 
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with  his  own  moneys,  it  will  form  part  of  his  general  estate,  and 
the  amount  will  be  a  debt  due  from  him  to  the  bailor,  which 
must  be  proved  under  the  bankruptcy  (r). 

Bankruptcy — Reputed  ownership — Possession  of  goods  and 
chattels  by  factors  and  commission  agents  for  sale  in  the  ordinary 
course  of  their  trade  is  not  a  possession  by  them  as  reputed 
owners,  although  they  sell  their  own  goods  as  well  as  the  goods 
of  other  persons,  and  all  are  confounded  and  mixed  together,  so 
that  it  is  impossible  to  tell  which  goods  belong  to  them  and  which 
belong  to  their  customers.  Persons  selling  goods  on  commission 
must  have  the  goods  of  other  people  in  their  possession  whilst 
carrying  on  their  calling ;  and  their  possession  is  known  not  to 
be  necessarily  their  own  possession  as  owners.  The  relationship 
between  the  parties  must  be  a  matter  of  notoriety  to  prevent  the 
operation  of  the  reputed  ownership  clause  (s).  If  it  is  the  custom 
of  shopkeepers  in  certain  trades  to  receive  the  goods  of  third 
persons,  and  expose  them  for  sale  in  their  shops  for  a  certain  com- 
mission paid  by  the  owners  of  such  goods,  the  things  so  received 
for  sale  are  not,  in  the  case  of  their  bankruptcy,  in  their  possession 
as  reputed  owners  {t).  Booksellers  and  publishers,  for  example, 
who  publish  books  on  commission  for  the  authors,  have  not  the 
reputed  ownership  of  the  books  they  sell,  although  the  books  are 
mixed  with  their  own  books,  and  are  not  to  be  distinguished  from 
their  general  stock-in-trade  (m)  ;  nor  coach-makers,  who  receive 
and  exhibit  in  their  shops  and  warehouses  coaches  for  sale  {x) ; 
nor  watch  and  clock-makers,  who  receive  clocks  or  watches  to  be 
repaired  or  cleaned  for  their  customers  (y).  But,  if  it  is  not  the 
custom  for  persons  carrying  on  the  trade  exercised  by  the  bankrupt 
to  sell  goods  on  commission,  or  if  the  whole  stock-in-trade  of  a 
retail  dealer  is  furnished  to  him  by  a  wholesale  house,  and  he 
trades  therewith  apparently  on  his  own  account,  it  has  been  held 

(»■)  FarJce  v.  Eliason,  1   East,   551 ;  parte ;  Agra  BanJt,  In  re,  36  L.  J.  Oh. 

Thompson  v.  Giles,  2  B.  &  C.  431 ;  2  151. 

Jj.  3. iO.S.)K.'B.i8;  Sndlery.Beloher,  (s)    Fawcus,  In  re,  3  Ch.  D.  795; 

2  M.  [&  Bob.  489 ;  Jombart  v.  Woollett,  Bright,  Ex  paHe,  10  Oh.  D.  566 ;   48 

2  Myl.  &  Or.  389;   6  L.  J.  Ch.  211;  L.  J.  Bk.  81.     See  also  Whitfield  v. 

Tooke  V.  Bollingworth,   5  T.  E.  215 ;  Brand,  16  M.  &  W.  282 ;  16  L.  J.  Ex. 

Taylor  v.  Plumer,  3  M.  &  S.  562.     As  103. 

to  money  specifically  appropriated,  see  (t)  The  fact  of  the  bankrupt's  having 

Edwards  v.  Glyn,  2  E.  &  E.  29 ;  28  L.  J.  been  intrusted  with  the  goods  as  a  com- 

Q.  B.  350 ;  Gibherl  v.  Gonard,  54  L.  J.  mission  agent  for  sale  may  be  proved  by 

Oh.  439;  Kelly,  Ex  parte,  11  Oh.  D.  306;  oral  evidence,  although  the  agreement 

48  L.  J.  Bk.  65;  Drucher,  In  re  (1902),  for  the  deposit  and  sale  of  the  goods 

2  K.  B.  237 ;  71  L.  J.  K.  B.  686 ;  Vautin,  has  been  put  into  writing.     Whitfield  v. 

In  re  (1900),  2  Q.  B.  325 ;  69  L.  J.  Q.  B.  Brand,  supra. 

703 ;  Stumore  v.  Campbell  (1892),  1  Q.  B.  («)  Whitfield  v.  Brand,  supra. 

314;    61  L.  J.   Q.   B.   463;    Barned's  (a;)  Carruihers  y.  Payne,  2  Moo.  &  P. 

Banking  Co.,  In  re,  39  L.  J.  Oh.  635 ;  441 ;  7  L.  J.  (O.  S.)  0.  P.  84 ;  Willcins 

Farley  v.  Turner,  28  L.  J.  Ch.  710.     As  v.  Bromhead,  7  So.  N.  R.  921 ;  13  L.  J. 

to  ordinary  relationship  between  bankers  0,  P.  74. 

and    their    customers    being    that    of  (ly)  Hamilton  v.  Bell,  10  Bxch.  545 ; 

creditors  and  debtors,  see  Waring,  Ex  24  L.  J.  Ex.  45. 
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that  sucli  stock-in-trade  and  goods  will  be  in  his  possession,  order, 
or  disposition  as  reputed  owner  (z). 

If  the  goods  have  been  sold  by  the  factor,  and  not  paid  for  at 
the  time  of  his  bankruptcy,  the  owner  or  principal  should  give 
notice  to  the  purchaser  of  the  position  in  which  he  stands,  and 
require  the  price  to  be  paid  to  himself ;  and  if,  after  such  notice 
has  been  received,  the  purchaser  pays  over  the  money  to  the  bank- 
rupt factor,  or  his  trustee  in  bankruptcy,  the  payment  will  be  no 
answer  to  an  action  by  the  principal  for  the  money.  If,  after  the 
bankruptcy,  the  trustee  receives  the  money,  it  may  be  recovered 
from  him  by  the  principal  {a).  If  the  factor  has  sold  the  goods, 
and  received  money  by  way  of  payment  which  is  ear-marked,  and 
can  be  identified,  or  which  he  has  put  into  a  bag,  set  apart  for 
his  principal  or  employer,  the  money  thus  set  apart  is  not  in  his 
possession,  order,  or  disposition  as  reputed  owner ;  but,  where  it 
has  been  mixed  with  the  general  moneys  of  the  bankrupt,  it  has 
been  held  to  be  part  of  the  bankrupt's  estate,  to  be  administered 
by  the  trustee,  and  the  principal  has  to  prove  in  the  bankruptcy 
pari  passu  with  the  other  creditors  for  the  amount,  as  a  debt  due 
to  him  from  the  bankrupt  at  the  time  of  his  bankruptcy  (&)  ;  but 
it  has  been  held  that  a  customer  can  follow  money  paid  by  a 
broker  into  his  banking  account  (c). 

The  Act  of  1869,  s.  15,  sub-s.  (5),  provided  that  the  property 
of  the  bankrupt  divisible  amongst  his  creditors  should  include  all 
goods  of  which  "  the  bankrupt  is  the  reputed  owner,  or  of  which 
he  has  taken  upon  himself  the  sale  or  disposition  as  owner." 
These  words  are  omitted  in  sect.  44,  sub-sect,  (iii)  of  the  Act  of 
1883,  and  the  words  used  are:  "under  such  circumstances  that 
he  is  the  reputed  owner  thereof." 

Bankruptcy — Beputed  ownership — Possession  hy  bankrupt  trus- 
tees.— Property  (which  includes,  inter  alia,  money,  goods,  and 
things  in  action  (d)  )  held  by  the  bankrupt  in  trust  for  any  other 
person,  does  not  pass  to  the  trustee  in  bankruptcy  as  his  own 
goods  (e)  ;  nor  is  his  possession  of  them  a  possession  with  the  con- 
sent of  the  true  owner  within  the  meaning  of  the  statute.  This  is 
the  case  with  respect  to  the  possession  by  trustees  of  government 

(«)  I4uesay  v.  Hood,  2  Camp.  83 ;  Shaw  Cartland,  34  L.  J.  Ch.  301. 

V.  Harvey,  1  Ad.  &  E.  920 ;  3  L.  J.  K.  B.  (o)  Cooke,  Ex  parte,  4  Oh.  D.  123 ;  46 

106.  L.  J.  Bk.  52 ;  Hallett's  Estate,  In  re,  13 

(o)  PauU,  Ex  parU,   3  Deac.   169 ;  Oh.  D.  696 ;  49  L.  J.  Ch.  415. 

Murray,  Ex  parte,  Cooke's  B.  L.  379.  ((Z)  46  &  47  Vict.  o.  52,  s.  168,  sub.  tit. 

(6)  Dumas,  Ex  parte,  1   Atk.   232  ;  "  Property."    The  expressiou  "  gooda  " 

Bcott  V.  Surman,  Willes,  400 ;  Tooke  v.  includes  all  chattels  personal. 

Sollingworth,  5  T.  E.  215,  227;  Godfrey  (e)  46  &  47  Vict.  c.  52,  s.  44  (1).     As 

V.  Furzo,  3  P.  Wma.  187 ;  Whiteeomh  v.  to  appointment  of  trustee  in  place  of 

Jacoh,  1  Salk.  160;   Bmilh  v.  Hudson,  bankrupt  trustee,  S3e  56  &  57  Vict.  c.  53, 

34  L.  J.  Q.  B.  145.     See  further  Fennell  s.  25. 
V.  Deffell,  23  L.  J.  Ch.  115;  Frith  v. 
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stock  and  shares  in  the  public  funds,  and  joint-stock  companies, 
&c.,  whether  the  trust  does  or  does  not  appear  upon  the  bank 
books,  or  the  books  or  register  of  the  company  (/).  However, 
where  the  trust  has  not  been  created  by  a  third  person,  but  by 
the  cestui  que  trust,  or  person  beneficially  interested,  himself,  who 
has  clothed  the  bankrupt  trustee  with  the  apparent  ownership  of 
shares  in  a  public  company,  by  buying  them  in  the  name  of  tlie 
latter,  and  procuring  him  to  be  registered  as  a  shareholder,  and 
permitting  him  to  have  possession  of  the  scrip  certificates,  and  to 
attend  the  meetings  of  the  company,  and  vote  as  owner,  there 
may  be  an  apparent  ownership  with  the  consent  of  the  true  owner, 
within  the  meaning  of  the  statute ;  for  a  delusive  credit  may  be 
occasioned  by  a  secret  trust  of  that  description  (g).  Where  a 
trust  has  been  created  by  a  bankrupt,  who  has  retained  no  bene- 
ficial interest  in  the  property,  his  legal  interest  will  not  pass  to 
his  trustee  in  bankruptcy  Qi) ;  but  if  any  beneficial  interest  remains 
vested  in  the  bankrupt,  such  interest  will  pass  to  the  trustee  («'). 
Money  in  the  hands  of  a  bankrupt,  clothed  with  a  specific  trust, 
does  not  pass  to  his  trustee  (k).  Property  of  testators  and  in- 
testates, held  by  executors  and  administrators,  in  the  ordinary 
course  of  their  administration,  is  held  by  them  as  trustees,  and 
does  not,  therefore,  pass  to  the  trustee  for  the  benefit  of  creditors 
in  case  of  their  bankruptcy  (I).  The  right  of  an  executor  (m)  or 
of  an  administrator  (w)  who  carries  on  a  testator's  or  intestate's 
business  with  the  assent  of  creditors,  to  be  indemnified  out  of  the 
trust  estate,  will  not  pass  to  the  trustee  in  bankruptcy  of  such 
executor  or  administrator  (o).  But,  if  they  are  allowed  to  con- 
tinue in  possession  of  the  trust  property  for  several  years,  and  to 
trade  with  it,  to  all  appearance,  on  their  own  account,  by  the 
persons  who  are  entitled  to  dispute  their  possession  and  call  them 
to  account,  the  property  will  be  deemed  to  have  been  in  the 
possession  of  such  executors,  &c.,  as  reputed  owners,  with  the 
consent  of  the  true  owners,  within  the  statute  (p). 

(/)  Sogers,  Ex  parte,  25  L.  J.  Bk.  41 ;  (Jc)  Toovey  v.  Milne,  2  B.  &  Aid.  683 ; 

Witham,  Mas  parte,  1  M.  D.  &  De  G.  Edwards  v.  Glyn,  2  B.  &  B.  29;  28  L.  J. 

624 ;  Finlcett  v.  Wright,  2  Hare,  120 ;  12  Q.  B.  350. 

1/.  J.  Ch.  119 ;  Stewart,  Ex  parte,  34  (I)  Ld.  Mansfield,  Howard  v.  Jemmet, 

L.  J.  Bk.  6.  3  Burr.  1369;  Ludlow  v.  Brmoning,  11 

(g)  Bmhridge,  Ex  parte,  1  Deao.  142 ;  Mod.  138. 

Ord,  Ex  parte,  ib.  170.    As  to  restrain-  (m)  Dowse  v.    Gorton  (.1891),  A.    0. 

ing  an   executor  from  acting  as  such,  190 ;  60  L.  J.  Ch.  745. 

where  he  has  become  bankrupt  after  the  (n)  Broolce,  In  re  (1894),  2  Ch.  600 ;  64 

testator's  death,  see  Bowen  v.  Phillips  L.  J.  Ch.  21. 

(1897),  1  Ch.  174 ;  66  L.  J.  Ch.  165.  (n)  Ludlow     v.    Browning,     supra ; 

(h)    Winch  v.  Keeley,  1   T.  K.   619 ;  Jennings  v.  Mather  (1902),  1  K.  B.  1 ; 

Boddingion  v.  CasteUi,  1  E.  &  B.  879  ;  23  70  L.  J.  K.  B.  1032. 

L.  J.  Q.  B.  31.  (p)  Eox  V.  Fisher,  3  B.  &  Aid.  135  ; 

(i)  Carvalho  v.  Burn,  4  B.  &  Ad.  383;  Thomas,  Ex  parte,  3  M.  D.  &  De  G.  40  ; 

in  err.  1  Ad.  &  B.  883;   Parnham  v.  12  L.  J.  Ch.  59;  Kitchen  v.  Ihbetson, 

Hurst,  8  M.  &  W.  743    10  L.  J.  Ex.  L.  K.   17   Eq.  46;   43  L.   J.   Ch.   52; 

435.  Andrews,  Ex  parte,  4  Ch.  D.   509 ;    4 
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Bankruptcy — Seputed  ownership — Possession  ly  bankrupt  hus- 
band of  property  settled  on  wife. — Possession  by  the  bankrupt  of 
furniture  belonging  to  the  trustees  of  his  wife's  ante-nuptial 
marriage  settlement,  is  not  a  possession  by  him  with  the  consent 
of  the  true  owner,  within  the  meaning  of  the  statute  (q) ;  nor 
possession  by  the  bankrupt's  wife  of  cows  and  stock-in-trade,  held 
by  trustees :  under  a  bond  fide  settlement  for  her  separate  use, 
unless  the  bankrupt  has  himself  traded  with  the  trust  property, 
and  got  it  into  his  own  hands  {r).  Goods  and  furniture  belonging 
to  a  woman  who  has  passed  herself  off  in  the  world  as  the  wife  of 
a  bankrupt,  were  formerly  held  to  be  in  his  possession  as  reputed 
owner  (s).  Furniture  which  was  not  connected  with  a  bankrupt 
husband's  trade  or  business  would  appear  not  to  be  within  the 
statute  (t). 

Bankruptcy — Reputed  ownership — Gift  to  wife  by  husband. — 
By  sect.  10  of  the  Married  Women's  Property  Act,  1882  (m), 
nothing  contained  in  that  Act  is  to  give  validity,  as  against 
creditors  of  the  husband,  to  any  gift  by  a  husband  to  his  wife  of 
any  property,  which,  after  such  gift,  continues  to  be  in  the  order 
and  disposition  or  reputed  ownership  of  the  husband,  or  to  any 
deposit  or  other  investment  of  moneys  of  the  husband  made  by 
or  in  the  name  of  his  wife  in  fraud  of  his  creditors ;  but  any 
moneys  so  deposited  or  invested  may  be  followed  as  if  the  Act 
had  not  been  passed. 

Bankruptcy — Eeputed  ownership — Loans  by  wife  to  husband. — 
A  woman,  however,  married  after  the  1st  of  January,  1883,  is 
entitled  to  hold  all  property,  as  well  present  as  after-acquired,  as 
her  separate  property  {v) ;  and  by  sect.  1  (5)  of  the  Married 
Women's  Property  Act,  1882  («),  every  woman  carrying  on  a  trade 

L.  J.  Bk.  23;  Thomas,  In  re,  1  Ph.  159;  a  gift  by  the  husband,  which  is  dealt 

12  L.  J.  Ch.  59 ;  Fells,  In  re,  4  Ch.  D.  with  by  the  wife  with  his  knowledge  and 

509 ;  46  L.  J.  Bk.  23.  acquiescence,  being  a  gift  to  her  separate 

Cg)  Simmons  v.  Edwards,  16  M.  &  "W.  use,  see  Whitehead,  In  re,  14  Q.  B.  D. 

838 ;  AfUon  v.  Blaclcshaw,  L.  E.  9  Eq.  419 ;  54  L.  J.  Q.  B.  240. 

510;  39  L.  J.  Ch.  205.  (v)  45  &  46  Vict.  c.  75,  s.  2.     But  by 

(r)  Jarman  v.  Woolloton,3  T.  E.  618;  46  &  47  Vict.  c.  52,  s.  152,  nothing  in 

Easelinton  v.  Gill,  ib.  620,  n.  (a) ;  Martia,  that  Act  ia  to  affect  the  provisions  of  the 

Ex  parte,  19  Ves.  493 ;  Allen,  Ex  parte.  Act  of  1882. 

20  Ch.  D.  341 ;  51  L.  J.  Ch.  724.  As  to  (k)  45  &  46  Vict.  c.  75,  s.  1  (5).  As 
the  presumption  where  the  wife  has  to  a  woman  judicially  separated  from 
bought  furniture  from  her  husband  which  her  husband  or  who  has  obtained  a  pro- 
remained  in  the  house  where  both  parties  tectiou  order  which  is  still  continuing 
resided,  see  Ramsay  v.  Margrett  (1894),  being  entitled  to  sue  or  bo  sued  as  a 
2  Q.  B.  18 ;  63  L.  J.  Q.  B.  513.  feme  sole,  see  20  &  21  Vict.  C.  85,  ss.  21, 

(a)    Maoe    v.     Gammel,    Lofft.     782 ;  25,  26.    A  general  power  of  appointment 

S  C,  Mace  v.  Cadell,  Cowp.  232.  is  not  "  separate  property."     Gilchrist, 

(t)  Jenhinson,  In  re,  15  Q.  B.  D.  441 ;  Ex  parte,  17  Q.  B.  D.  167,  521 ;  55  L.  J. 

54  L.  J.  Q.  B.  601.    As  to  property  of  Q.  B.  578.    As  to  her  settled  estate,  see 

wife  in  possessionof  husband  being  held  Armstrong,  In  re,  21  Q.  B.  D.  264;  57 

by  him  as  trustee  for  wife,  see  Siheth,  L.  J.  Q.  B.  553 ;  Wheeler's  Settlement, 

In  re,  14  Q.  B.  D.  417 ;  54  L.  J.  Q.  B.  In  re  (1899),  2  Ch.  717 ;   68  L.  J.  Ch. 

322.  063. 

(u)  45  &  46  Vict.  0.  75,  s.  10.    As  to 
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separately  from  her  husTsand  is,  with  respect  to  her  separate  pro- 
perty, subject  to  the  bankruptcy  laws  in  the  same  way  as  if  she 
were  a  feme  sole,  even  in  cases  where  at  the  date  of  the  bank- 
ruptcy she  has  ceased  to  carry  on  business  (y).  But  a  married 
■woman  cannot  be  made  bankrupt  in  respect  of  a  business  carried 
on  by  her  if  such  business  is  even  partially  under  the  control 
of  her  husband  (z).  Sect.  1  (5),  however,  does  not  apply  to  a 
married  woman  possessed  of  separate  estate  who  does  not  carry  on 
a  separate  business  (a). 

By  sect.  3  of  the  Act  of  1882  (6),  any  money  or  estate  lent 
or  entrusted  by  a  wife  to  her  husband  for  the  purpose  of  any 
trade  or  business  carried  on  by  him,  or  otherwise,  is  to  be  treated 
as  assets  (c)  of  the  husband's  estate  in  case  of  his  bankruptcy, 
subject  to  the  wife's  claim  to  a  dividend  after,  but  not  before,  all 
claims  of  the  other  creditors  of  the  husband  for  valuable  con- 
sideration in  money  or  money's  worth  have  been  satisfied.  This 
section  only  applies  where  the  wife's  money  has  been  lent  to  the 
husband  for  the  purposes  of  his  trade  or  business  (d),  so  that  where 
there  has  been  a  loan  unconnected  with  that  purpose,  the  wife 
can  prove  against  her  husband's  estate  for  it  pari  passu  with 
his  other  creditors  (e).  In  the  absence  of  proof  to  the  contrary, 
it  will  not  be  assumed  that  a  loan  by  a  wife  to  her  husband  was 
for  the  purpose  of  his  trade  or  business  (/).  Turther,  sect.  3 
only  applies  where  the  husband  is  a  sole  trader  (g). 

Division  of  property. — Like  the  right  of  property  in  land,  the 
right  of  property  in  chattels  may,  as  between  two  persons,  be 
divided  so  that  one  person  may  be  entitled  to  the  possession  and 
enjoyment  of  a  chattel  for  a  limited  period,  and  another  after 
that  period  has  expired.  The  person  who  is  entitled  to  the 
present  possession,  with  or  without  the  use  or  enjoyment  of  the 
chattel,  is  said  to  have  a  special  property  in  it ;  while  the  person 
who  is  entitled  to  the  chattel,  subject  to  such  right  of  present 
possession,  use,  or  enjoyment,  is  said  to  have  the  general  or 
absolute  property  (h). 

(y)  Worshy,  In  re  (1901),  1   K.  B.  67  L.  J.  Q.  B.  7.^9;  approving  Tidswell, 

309;  70  L.  J.  K.  B.  93;  Dagnall,  In  re  In  re,  56  L.  J.  Q.  B.  548,   whioli  waa 

(1896),  2  Q.  B.  407  ;  65  L.  J.  Q.  B.  666.  followed  in  Macldntosh  v.  Pogose  (1895), 

(z)  Eelsby,  In  re,  63  L.  J.  Q.  B.  261.  1  Oil.  505;  64  L.  J.  Cli.  274. 

(a)  See  Gardiner,  In  re,  20  Q.  B.  D.  (e)  Glarlt,  In  re,  supra. 

249 ;  57  L.  J.  Q.  B.  149  ;  Stevens,  In  re,  (/)  Cronmire,  In  re  (1901),  1  K.  B. 

20  Oh.  D.  697 ;  51  L.  J.  Oh.  909 ;  Lynes,  480 ;  70  L.  J.  K.  B.  810.    See  also  the 

In  re  (1893),  2  Q.  B.  113  ;  62  L.  J.  Q.  B.  observations  of  Vaughan  Williams,  L.J., 

372 ;  Beleby,  In  re,  supra ;  Simonson,  as  to  Genese,  In  re,  16  Q.  B.  D.  700 ;  55 

In  re  (1894),  1  Q.  B.  438 ;  63  L.  J.  Q.  B.  L.  J.  Q.  B.  118. 

242.  (g)  Tuff,  In  re,  18  Q.  B.  D.  88 ;  56 

(6)  45  &  46  Viet.  o.  75,  s.  3.  L.  J.   Q.   B.    440,  where  a  wife  was 

(c)  As  to  these  words,  see  Donaldson,  allowed  to  prove  against  a  firm  in  which 
In  re  (1902),  Ir.  E.  310.  her  husband  was  a  partner. 

(d)  Clark,  In  re  (1898),  2  Q.  B.  330  ;  (/i)  See  Webb  v.  Fox,  7  T.  E.  398. 
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At  common  law,  however,  reversionary  interests  in  chattels  are 
not  regarded  with  the  same  favour  as  reversionary  interests  in 
land.  The  person  who  is  entitled  to  the  present  possession  of  a 
chattel  is  considered,  for  most  purposes,  to  possess  the  whole 
interest  in  the  chattel,  so  far  as  third  parties  are  concerned  ;  and 
the  rights  of  the  reversioner  are  in  many  instances  treated  rather 
as  rights  ex  eontractu  or  quasi  ex  contractu,  available  only  as 
between  the  present  possessor  and  the  reversioner,  but  being  res 
inter  alios  acta  as  between  the  present  possessor  and  the  public  at 
large  (i).  Thus,  a  person  who  is  shown  to  be  in  the  actual  posses- 
sion of  a  chattel  is  taken  to  be  the  absolute  owner  as  against  a 
wrong-doer,  except  when  the  wrong-doer  happens  to  be  the  person 
from  whom  he  derived  his  possession.  To  enable  a  person  who 
was  shown  to  have  the  absolute  or  a  special  property  in  a  chattel, 
but  who  was  not  shown  to  be  in  actual  possession,  to  maintain  an 
action  against  a  wrong-doer,  the  court  had  resort  to  the  fiction  of 
constructive  possession. 

Actual  possession. — The  question  what  constitutes  actual  posses- 
sion cannot  usually  present  much  difficulty.  A  man's  furniture 
and  household  effects  are  in  his  actual  possession ;  so  are  the 
chairs  in  his  summer-house  and  garden  seats,  though  not  under 
any  cover  (k).  If  a  man  cuts  down  wood  or  rushes,  and  stores 
them  on  the  ground  ready  to  be  carried  away,  the  things  so 
severed  from  the  realty  are  in  the  actual  possession  of  the  person 
who  has  cut  them  down ;  and  proof  that  the  act  of  severance  has 
been  committed  by  the  plaintiff  is  sufficient  prima  facie  evidence 
of  title  to  enable  the  plaintiff  to  maintain  an  action  against  another 
person  for  seizing  them  and  carrying  them  away  (l).  Proof  that 
the  plaintiff  dug  out  ore,  or  gravel,  and  piled  it  in  heaps  on  the 
ground,  is  prima  facie  proof  that  he  is  entitled  to  the  heaps  (m). 
Proof  that  the  plaintiff  is  the  owner  of  a  vessel  taking  in  cargo  is 
prima  facie  evidence  that  the  plaintiff  is  the  owner  of  the  cargo  («). 
Where  certain  iron  was  discovered  in  the  bed  of  a  canal,  while 
the  canal  was  in  process  of  being  cleaned,  and  was  stolen  by  a 
stranger  not  in  the  employment  of  the  canal  company,  it  was 
held  that  the  company  had  sufficient  possession  of  the  iron  to 
maintain  an  indictment  for  larceny  (o).  When  the  owner  of 
land  leased  it  to  a  gas  company  for  the  purpose  of  excavation 
and  erection  of  a  gasholder,  and  in  the  process  of  excavation  a 
prehistoric  boat   was   discovered    by  the   servants   of    the  gas 

(«•)  The  Winkfleld,  [1902]  P.  42 ;   71  24  L.  J.  Ex.  238 ;  Bowe  v.  Brenton,  8  B. 

L.  J.  P.  21.  «&  0.  737. 

(h)  Pollock  and  Wright  on  Possession,  (m)  Branclter  v.  Molyneux,  3  M.  &  Gr. 

p.  38.  84  ;  10  L.  J.  C.  P.  310." 

(Z)  BaoJcMm  v.  Jessup,  8  Wils.  382.  (o)  Meg.  v.  Botve,  Bell,  0.  C.  93. 

(m)  Northam  v.  Bowden,  11  Exch.70 ; 
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company,  it  was  held  that  the  owner  of  the  land  had  the  right 
to  possession  of  the  boat  (p). 

If  the  owner  of  a  chattel  leaves  it  for  safety  in  the  house  of 
another,  the  latter  is  in  actual  possession  of  it  (q) ;  but  if  the 
owner  drops  it  there  inadvertently,  it  would  seem  that  until  the 
householder  finds  it  he  is  not  in  actual  possession  of  it  (r).  If 
property  is  left  in  a  house  and  forgotten,  it  would  seem  that  the 
first  finder  has  possession  of  it,  and  not  the  householder,  unless  he 
be  the  first  finder  (s).  If  a  pocket-book  is  left  in  a  hackney  coach, 
the  coachman  may  acquire  possession  by  finding  (t).  It  has  indeed 
been  held  in  a  late  case  that  where  a  workman,  employed  by  a 
waterworks  company  to  clean  out  a  reservoir,  found  in  the  mud 
at  the  bottom  of  the  reservoir  two  gold  rings,  possession  of  the 
rings  was  in  the  waterworks  company,  and  not  in  the  workman  (u). 

Actual  possession — Special  property. — Persons  who  have  only 
a  special  property  in  goods  may  maintain  an  action  for  damages 
done  to  them,  or  for  the  conversion,  detention,  or  loss  of  them : 
such  as  a  sheriff  in  possession  (x),  a  carrier,  who  is  the  mere 
instrument  of  conveyance  («/),  or  a  workman,  to  whom  goods  have 
been  sent  to  be  repaired  or  worked  upon,  or  a  warehouse-keeper, 
who  has  them  for  safe  custody,  or  any  person  who  has  a  right  of 
possession  by  virtue  of  a  lien  upon  them  (z),  or  an  auctioneer  or 
shopkeeper,  to  whom  they  have  been  sent  to  sell  (a),  or  the 
master  of  a  vessel,  or  of  a  canal  boat,  who  is  entrusted  with  the 
possession  and  management  of  the  vessel  or  boat,  and  its  tackle 
and  furniture  (b),  and  many  others,  to  whom  goods  have  been 
delivered  for  a  special  purpose,  and  who  do  not  pretend  to  any 
absolute  property  in  them  (c) ;  for  example,  an  agister  or  a  factor, 
and  even  a  bailee  under  a  bailment  not  made  for  any  special 
purpose,  but  only  for  the  benefit  of  the  rightful  owner  (cZ).  The 
person  in  actual  possession  for  a  particular  purpose  may  be  entitled 
to  sue  the  owner,  if  he  has  a  right  as  against  the  latter  to  the 
temporary  possession  of  the  chattel,  and  the  owner  refuses  to 
deliver  it  up  on  demand  (e).     An  auctioneer  has  a  special  property 

(p)  Mwes  V.  Brigg  Gas  Co.,  33  Ch.  D.  276. 

562 ;  55  L.  J.  Ch.  734.  («)  Legg  v.  Evans,  6  M.  &  W.  36 ;  9 

(2)  See-  Bridges  v.  Sawlcesworth,  21  L.  J.  Ex.  102. 

L.  J.  Q.  B.  75  at  p.  78.  (a)  Williams  y.  MilUngton,  1  H.  Bl. 

(r)  Bridges  v.  Hawkesworth,  21  L.  J.  8i ;  Golwill  v.  Reeves,  2  Oampb.  576. 

Q.  B.  75.  (6)  Pitts  V.  Gainee,  1  Salk.  10;  Moore 

(s)  Armory  v.  Delamirie,  1  Stra.  505 ;  v.  Robinson,  2  B.  &  Ad.  817 ;  1  L.  J.  K. 

(<)  Cartwrigld   v.  Green,  3  Ves.  504  B.  4. 

at  p.  509.     See  also  Merry  v.  Green,  7  (c)  Martini  v.  Coles,  1  M.  &  S.  140  at 

M.  &  W.  623;  10  L.  J.  M.  C.  154.  p.  147. 

(«)  South    Staffordshire     Waterworlcs  (d)  Burton  V.  Hughes,  9  Moore,  334 ; 

Co.  V.  Sharman,  [1896]  2  Q.  B.  44;  65  Sutton  v.  Buck,  2  Taunt.  302. 

L.  J.  Q.  B.  460.  (e)  RoheHs  v.  Wyatt,  2  Taunt.  268. 

(a)  Wilhraham    T.    Snow,    2    Wms.  See  also  Fennr.  Bittleston,7  Exch.  152; 

SaunU.  47,/.  21  L.  J.  Ex.  41;  Brierly  v.  Kendall,  17 

(2/)  Arnold  v.  Jefferson,  1  Ld.  Eaym.  Q.  B.  937;  21  L.  J.  Q.  B.  161. 
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as  bailee  in  goods  which  ave  put  into  his  possession  for  the  purpose 
of  sale,  whether  such  goods  are  in  his  own  rooms  or  in  the  house 
of  another  person.  But  this  is  not  the  case  with  regard  to  fixtures. 
An  employment  to  sell  fixtures  only  authorizes  him  to  sell  the 
right  of  removing  the  fixtures ;  he  has  no  possession  of  them  as 
chattels,  unless  it  was  intended  that  he  should  have  possession  of 
them  after  they  were  detached.  Where,  therefore,  fixtures  sold 
by  an  auctioneer  were  to  be  removed  by  the  purchaser,  it  was 
held  that  the  auctioneer  could  not  maintain  an  action  for  their 
wrongful  removal  (/). 

Constructive  possession. — A  person  who  is  not  in  actual  posses- 
sion, but  is  entitled  immediately  to  actual  possession,  is  said  to  be 
in  constructive  possession,  and  this  possession  is  sufficient  to  enable 
him  to  recover  against  a  wrong-doer.  Thus,  where  an  outgoing 
tenant  had  covenanted  to  leave  manure  upon  a  farm  and  sell  it 
to  the  incoming  tenant,  he  was  held  to  be  in  possession  of  the 
manure,  although  he  had  given  up  possession  of  the  farm  (g).  A 
factor  to  whom  goods  have  been  consigned  by  the  owner  for  sale, 
and  who  has  never  received  them,  may  maintain  an  action  for 
the  conversion  of  them  (h).  There  may  be  a  constructive 
possession  of  chattels  in  respect  of  the  right  of  property  being 
actually  vested  in  the  plaintiff.  Such  is  the  case  in  an  action  of 
trespass  by  the  lord  for  an  estray  or  wreck  taken  by  a  stranger 
before  seizure  by  the  lord,  where  the  right  is  in  the  lord,  who 
has  a  constructive  possession  in  respect  of  the  thing  being  within 
the  manor  of  which  he  is  lord.  So  the  executor  has  the  right 
immediately  on  the  death  of  the  testator;  and  the  right  draws 
after  it  a  constructive,  possession  (i).  If  trees  growing  on  land 
demised  to  a  tenant  are  cut  down,  or  fixtures  attached  to  a 
dwelling-house  are  severed,  the  landlord  has  an  immediate  right 
of  possession  of  the  trees  and  fixtures  so  severed  from  the  in- 
heritance ;  they  are  his  goods  and  chattels ;  and,  if  they  are  taken 
away  from  the  demised  premises,  he  may  maintain  an  action  for 
the  conversion  of  them  (h). 

Property  in  the  hands  of  very  young  children  is  in  the  con- 
structive possession  of  the  father  and  master  of  the  house.  But 
watches  and  books  given  by  a  parent  to  a  school-boy  or  apprentice, 
and,  taken  away  from  home,  are  the  property  of  the  boy;  and, 
if  they  are  taken  away,  detained,  or  converted  by  a  wrong-doer, 

(/)  Davis  V.  Danlts,  3  Exoh.  435;  18  Bro.  Abr.  Tbbspass,  pi.  303;  Latch,  p. 

L  J  Ex  213  214;  Dunwieh  Corporation  v.  Sterry,  1 

'(g)  Seaty  v.  Gibbons,  16  East,  116.  B.  &  Ad.  831 ;  9  L.  J.  (O.  S.)  K.  B.  167. 

(h)  Eyre,  O.J.,  Fowler  v.  Down,  1  B.  (Ic)  Berry  v.  Beard,  Cro.  Oar.  242 ; 

&  P.  44  at  p.  47.  Farrant  v.  Thompson,  5  B.  &  Aid.  828. 

(i)  Bmiih,  v.  Milks,  1  T.  R.  475  at  p.  See  further,  2  Wms.  Sannd.,  p,  47  a, 

480 ;  Brew  v.  Earen,  It.  Kep.  9  C.  L.  29.  notes  to  Wilbraham  v.  Snow. 
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the  boy,  and  not  the  parent,  is  the  proper  person  to  sue  for  the 
injury  (Z). 

Where  the  owner  of  a  furnished  house  puts  a  person  into  the 
possession  of  the  house  to  manage  a  business  for  him,  at  a  certain 
agreed  rate  of  remuneration,  and  gives  him  the  use  of  the  furni- 
ture, the  occupier  is  the  mere  servant  of  the  owner,  his  possession 
of  the  furniture  is  the  possession  of  the  master,  and  the  latter  is 
entitled  to  take  it  away  at  any  time  (m).  A  mere  gratuitous  bail- 
ment of  a  chattel  to  another  does  not  remove  the  chattel  out  of 
the  possession  of  the  bailor,  and  does  not  prevent  the  latter  from 
suing  a  third  person  who  converts  the  chattel,  with  or  without  the 
authority  of  the  bailee  (w) ;  for,  in  cases  of  gratuitous  bailment,  the 
bailee  generally  holds  the  chattel  merely  at  the  will  of  the  bailor, 
and  is  bound  to  return  it  whenever  required  so  to  do.  If,  there- 
fore, goods  are  bailed  by  A  to  B,  to  be  kept  by  the  latter,  and  B 
bails  them  to  0,  who  wastes  the  goods,  G  is  liable  to  an  action  at 
the  suit  of  A  for  the  recovery  of  compensation  for  the  damage 
sustained  (o).  If  the  owner  of  a  chattel  gives  a  gratuitous 
permission  to  another  to  take  the  chattel  and  use  it,  he  may, 
nevertheless,  maintain  an  action  against  a  stranger  who  damages, 
or  converts  the  chattel,  while  it  is  being  used  by  the  person  to 
whom  it  has  been  lent  (p).  It  often  happens  that  by  the  terms 
of  a  bailment  the  right  to  possession  of  the  goods  revests  in  the 
bailor  upon  the  happening  of  a  certain  event.  On  the  happen- 
ing of  that  event  the  bailor  is  entitled  to  bring  an  action  for 
an  injury  to  the  goods.  Where  furniture  was  let  to  a  hirer 
upon  the  terms  that  upon  seizure  by  a  sheriff  or  bailiff  the  right 
to  possession  was  to  revest  in  the  bailor,  it  was  held  that  a  county 
court  bailiff  who  seized  the  furniture  was  liable  to  the  bailor 
in  an  action  of  trover  (g').  "  If  I  lend  to  one  my  sheepe  to  tathe 
his  land,  or  my  oxen  to  plough  the  land,  and  he  killeth  my 
cattell,  I  may  well  have  an  action  of  trespass  against  him,  notwith- 
standing the  lending  "  (r).  "  And  the  reason,"  says  Lord  Coke, 
"  is  that  when  the  bailee,  having  but  a  bare  use  of  them,  taketh 
upon  him.  as  an  owner  to  kill  them,  he  loseth  the  benefit  of  the 
use  of  them."  And  in  these  cases  the  plaintiff  might  sue  in 
trespass  or  trover  at  his  election  (s).      So,  where  brewers  sold 

(V)  Bwnter  v.    Westhrooh,  2   C.  &  P.  21. 

578.  (o)  Y.  B.  Mich.  12  Ed.  4,  f.  13,  pi.  9  ; 

(m)  Bertie  v.  Beaummt,  16  Bast,  36  ;  Pasoh.  2  Ed.  4,  ff.  4,  5,  pi.  9. 

Mayhew  v.  Buttle,  4  E.  &  B.  347 ;  24  L.  (p)  Lotan  v.  Cross,  2  Campb.  464 ; 

J.  Q.  B.  54;  White  v.  Bayley,  10  0.  B.  Nicolla  v.  Bastard,  2  Or.  M.  &  R.  659;  5 

N.  S.  227;  30  L.  J.  C.  P.  253.  L.  J.  Ex.  7;  Turner  v.  Ford,  15  M.  & 

(to)  Lotan  v.  Cross,  2  Oampb.  464 ;  Booth  W.  212 ;  15  L.  J.  Ex.  215. 

V.   WUson,  1  B.  &  Aid.  69;  Burton  v.  (g)  Jelks  v.  Bayward,  [1905]  2  K.  B. 

B^^ghes,  9  Moore,  339;  Nicolls  v.  Bas-  460;  74  L.  J.  K.  B.  717. 

tar'd,  2  Or.  M.  &  E.  659 ;  5  L.  J.  Ex.  7 ;  (»•)  Litt.  a.  71. 

The  Win}field,  [1902]  P.  42 ;  71  L.  J.  P.  («)  Co.  Litt.  57  a. 
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porter  in  casks  and  lent  the  casks  to  their  customers  until 
they  were  emptied,  it  was  held  that  the  brewers  might  main- 
tain trover  against  a  sheriff  who  took  the  casks  in  execution  (i). 
And  it  seems  that  the  same  principles  apply  where  the  bailment 
is  made  for  good  consideration,  if  it  be  made  for  the  benefit  of 
the  bailor  himself;  if,  for  instance,  goods  are  delivered  to  a 
carrier,  who  is  merely  the  servant  of  the  bailor  (u). 

But  it  is  otherwise,  where  the  bailor  parts  with  possession  for 
the  benefit  of  the  bailee,  and  for  good  consideration  ;  for  in  that 
case,  while  the  privity  of  the  bailment  remains  the  bailor  cannot 
bring  trespass  or  trover.  If,  therefore,  the  owner  of  goods  bail 
them  to  another  for  reward  (x),  the  latter  is,  while  the  bailment 
lasts,  the  proper  person  to  bring  these  actions  (y).  Accordingly, 
where  there  was  an  absolute  assignment  of  goods  by  deed,  with 
a  covenant  to  pay  a  certain  debt,  and  a  proviso  for  redemption  on 
payment  of  the  debt,  and  a  further  proviso  that  the  assignor 
should  continue  in  possession  until  default,  and  before  any  default 
made  the  goods  were  taken  in  execution  and  sold  by  the  sheriff, 
it  was  held  that  the  assignee  had  not  such  a  right  of  immediate 
possession  as  would  entitle  him  to  maintain  an  action  against 
the  sheriff  for  a  conversion  of  the  goods  (z). 

Where,  however,  the  privity  of  the  bailment  is  determined, 
for  example,  by  the  wrongful  act  of  the  bailee,  the  bailor  has  an 
immediate  right  of  action.  If  the  bailee  alters  the  nature  of  the 
property  (a),  or  does  anything  to  destroy  its  identity,  his  riglit 
of  using  it  is  at  an  end,  the  bailment  is  determined,  and  an  action 
is  maintainable  by  the  bailor  for  the  wrongful  conversion  of  the 
property  (6).  Where  a  hirer  of  chattels  sends  them  to  an  auctioneer 
to  be  sold,  this  is  a  conversion  of  the  goods  to  his  own  use,  which 
at  once  determines  the  bailment;  and  the  owner  has  an  im- 
mediate right  of  possession,  and  may  at  once  sue  for  the  recovery 
of  the  goods,  or  for  damages  for  the  loss  of  them  (c)  ;  and  so  if 
the  hirer  sells  and  delivers  the  chattels  to  a  bond  fide  purchaser 
for  value  (d).  This  right  of  the  bailor  to  immediate  possession  is 
subject  to  any  rights  acquired  by  third  persons  through  the  bailee 
with  the  express  or  implied  authority  of  the  bailor ;  for  example,  a 
coach-builder's  lien  for  repairs  (e),  or  a  warehouseman's  lien  for 

(t)  Manders  v.  Williams,  i  Exoh.  339 ;  L.  J.  0.  P.  222. 

18  L  J.  Ex.  437.  («)  Y.  B.  Pasch.  13  Ed.  4,  f.  9,  B. 

Qu)  Gordon  v.  Harper,  7  T.  B.  9  at  p.  (&)  Fenn  v.  Bittletton,  7  Exoh.  152 ; 

12.    See  2  Wms.  Saund.  47  c.  21  L.  J.  Ex.  41. 

("a;")  Y    B    Pasch.  2  Ed.  4,  ff.  4,  5,  (c)  ioesc/jmariV.  ilfacWn,2  Stark.  311. 

_j  9      ■      ■  (d)  Cooper  v.  Willomatt,  1  0.  B.  672; 

(v)  Wood  V.  Macauley,  4  T.  B.  489  14  L.  J.  0.  P.  219.    See  also  Warrant 

(treapasB);   Qordm  v.  Harper,  7  T.  E.  v.  Thompson,  5  B.  &  Aid.  826;  Bryant 

9  (trover)  ■   Roberts  v.  Wyait,  2  Taunt,  v.  Wardell,  2  Exoh.  479. 

268:  Pain  v.  Whittaker,  By.  &  M.  99.  (e)  Keene  v.  Thomas,  [1905]  1  K.  B. 

(z)  BradUy  v.  Copley,  1  C.  B.  685 ;  14  136 ;  74  L.  J.  K.  B.  21. 
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charges  (/).  The  act  of  the  bailee  which  is  said  to  terminate 
the  bailment  must,  in  order  to  have  this  effect,  be  an  act  in 
excess  of  his  powers  under  the  bailment ;  and  so  the  nature 
of  the  bailment  is  very  important.  Instead  of  having  the  mere 
right  to  use  the  goods  bailed,  the  bailee  may  have  a  lien  upon 
them,  or  they  may  be  pledged  to  him,  or  even  conveyed  out  and 
out  by  mortgage.  In  some  of  these  cases  a  sale  by  the  bailee 
will  be  a  termination  of  the  bailment ;  in  others  it  will  not.  An 
ordinary  lien  gives  no  right  of  sale.  It  is  a  merely  personal 
right  which  cannot  be  parted  with,  and  continues  only  so  long  as 
the  possessor  holds  the  goods  {g).  Accordingly,  if  the  person 
entitled  to  a  lien  and  nothing  more  sells  the  subject  of  the  lien, 
he  commits  a  conversion,  and  is  liable  for  the  full  value  of  the 
goods  converted  in  an  action  of  trover  or  detinue  Qh). 

The  right  of  an  unpaid  vendor  to  goods  sold  but  remaining  in 
his  possession  has  next  to  be  considered.  The  vendor's  right  in 
respect  of  the  price  is  not  a  mere  lien  which  he  will  forfeit  if  he 
parts  with  the  possession,  but  grows  out  of  his  original  ownership 
and  dominion,  and  payment  or  a  tender  of  the  price  is  a  condition 
precedent  on  the  buyer's  part,  and  until  he  makes  such  payment 
or  tender,  he  has  no  right  to  the  possession.  If  goods  are  sold 
upon  credit,  and  nothing  is  agreed  upon  as  to  the  time  of 
delivering  the  goods,  the  purchaser  is  immediately  entitled  to  the 
possession,  and  the  right  of  possession  and  the  right  of  property 
vest  at  once  in  him,  but  his  right  of  possession  is  not  absolute ; 
it  is  liable  to  be  defeated  if  he  becomes  insolvent  before  he 
obtains  possession.  The  buyer,  or  those  who  stand  in  his  place, 
may  still  obtain  the  right  to  possession  if  they  will  pay  or  tender 
the  price,  or  they  may  still  act  upon  their  right  of  property  if 
anything  unwarrantable  is  done  to  that  right.  If,  for  instance, 
the  original  vendor  sell  when  he  ought  not,  they  may  bring 
a  special  action  against  him  for  the  injury  they  sustain  by  such 
wrongful  sale,  and  recover  damages  to  the  extent  of  that  injury  ; 
but  they  can  maintain  no  action  in  which  right  of  property  and 
right  of  possession  are  both  requisite,  unless  they  have  both  those 
rights  (i).  Therefore,  in  such  a  case,  the  purchaser  could,  strictly 
speaking,  bring  neither  trespass,  trover,  nor  detinue  {k).  A 
fortiori,  where  there  is  a  special  term  in  the  contract  of  sale  that 
the  goods  shall  not  be  removed  till  the  price  is  paid  (l).     If, 

(/)  Singer     Manufacturing     Co.    v.  C.  B.  N.  S.  330 ;  33  L.  J.  C.  P.  180. 

London  &  8.  W.  Ely.  (189i),  1  Q.  B.  (i)  Bloxam  v.  Sanders,  4  B.  &  C.  941 

833;  63  L.  J.  Q.  B.  411.  at  pp.  948,  949  ;  Martindale  v.  Smith,  1 

(9)  Legg  v.  Emm,  6  M.  &  "W.  36 ;  9  Q.  B.  389;  10  L.  J.  Q.  B.  155. 

L.  J.  Ex.  102.  (h)  Gordon  v.  Harper,  7  T.  E.  9. 

(ft)  MulUner  v.  Florence,  3  Q.  B.  D.  (I)  Milqate  v.  KehbU,  8  M.  &  Gr,  100 ; 

484;  47  L.  J.  Q.  B.  700;  MComUe  v.  10  L.  J.  C.  P.  277, 
Davies,  7  Bast,  5 ;  Johnson  v.  Stear,  15 
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however,  the  purchaser  pays  or  tenders  the  price,  even  after  the 
day  named  for  payment  (unless  time  has  been  made  of  the 
essence  of  the  contract),  and  the  vendor  subsequently  sells  to  a 
third  person,  he  will  be  liable  in  trover  or  detinue  (m).  Where 
goods  were  sold  on  credit,  and  by  the  contract  of  sale  the  property 
and  right  to  possession  passed  to  the  purchaser,  but  the  goods 
remained  in  the  possession  of  the  vendor,  not  as  unpaid  vendor 
but  as  bailiff  or  agent  of  the  purchaser,  and  the  vendor,  before 
default  by  the  purchaser  in  payment  of  the  price,  sold  the  goods 
to  a  third  person,  it  was  held  that  the  vendor  was  liable  in  trover, 
but  that  the  damages  were  not  the  full  value  of  the  goods  (which 
is  the  usual  measure  of  damages  in  an  action  of  trover),  but  only 
the  amount  of  loss  which  the  purchaser  had  suffered  (n).  If  a 
stranger  had  converted  the  goods,  the  purchaser  would  have  been 
entitled  to  the  full  value. 

In  the  case  of  a  pledge,  i.e.,  where  goods  are  deposited  as 
security  for  a  debt,  there  vests  in  the  pledgee  not  merely  the  right 
to  possession,  but  also  the  right  of  property  so  far  as  is  necessary 
to  recover  the  debt.  The  pledgor  has,  no  doubt,  such  a  property 
in  the  goods  pledged  as  he  can  convey  to  a  third  person,  but  he 
has  no  right  to  the  goods  without  paying  off  the  debt,  and,  until 
the  debt  is  paid  off,  the  pledgee  has  the  whole  present  interest. 
If  he  deals  with  it  in  a  manner  other  than  is  allowed  by  law  for 
the  repayment  of  his  debt,  then,  in  so  far  as  by  disposing  of  the 
reversionary  interest  of  the  pledgor  he  causes  the  pledgor  any 
diflSculty  in  obtaining  possession  of  the  pledge  on  payment  of  the 
sum  due,  he  commits  a  legal  wrong  against  the  pledgor.  But  he 
does  not  thereby  revest  in  the  pledgor  the  immediate  interest  or 
right  in  the  pledge.  Therefore,  for  any  such  wrong  an  action  of 
trover,  or  of  detinue,  each  of  which  assumes  an  immediate  right 
of  possession  in  the  plaintiff,  is  not  maintainable  (o).  But  a  special 
action  as  for  a  breach  of  contract  may  be  brought,  in  which  the 
actual  damage  sustained  by  the  breach  may  be  recovered  (p). 
Accordingly,  where  a  debtor  deposited  with  his  creditor  a  dock 
warrant  for  certain  goods  as  security  for  a  loan  to  be  repaid  on  a 
day  named,  it  being  agreed  that  in  default  of  payment  the  creditor 
should  be  at  liberty  to  dispose  of  the  goods ;  and  the  debtor  became 
bankrupt,  and  the  creditor,  before  the  day  named  for  payment  of 
the  debt,  made  a  contract  to  sell  the  goods,  and  on  the  day  named 

(m)  Martindale  v.  Smith,  1  Q.  B.  389 ;  the  price ;  and  if  the  vendor  had  no  lien, 

10  L.  J.  Q.  B.  155.  the  purchaser  was  entitled  to  the  full 

(»)  CUnery  v.  Viall,  5  H.  &  N.  288 ;  value. 

29  L.  J.  Ex.  180.     An  unsatisfactory  (o)  SalUday  v.  Holgate,  L.  E.  3  Ex. 

case ;  for  either  the  vendor  had  a  lien  or  299 ;  87  L.  J.  Ex.  174.    See  Bollaton, 

he  had  not.    If  the  vendor  had  a  lien,  In  re,  Si  Oh.  D.  495 ;  56  L.  J.  Oh.  768. 

the  purchaser  ought  not  to  have  re-  (p)  Donald  v.  Buchling,  L.  R.  1  Q.  B, 

covered  in  trover,  as  he  never  tendered  685  at  pp.  610,  618 ;  38  L.  J.  Q.  B.  232. 

A.  2  P 
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delivered  the  warrant  to  a  third  person  ;  it  was  held  that  as  the 
debtor  had  no  means  of  paying  or  tendering  the  debt,  the 
damages  for  the  wrongful  sale  were  merely  nominal  {q).  So,  until 
he  has  paid  or  tendered  the  debt  due  to  his  pledgee,  a  pledgor 
cannot  bring  against  the  pledgee  any  action  founded  on  an 
immediate  right  to  possession,  even  though  the  pledgee  has  him- 
self pledged  the  goods  to  a  third  person  to  secure  a  debt  due 
from  himself  to  the  third  person  larger  in  amount  than  the  debt 
due  to  himself  from  the  original  pledgor  (r).  But,  upon  payment 
or  tender  of  the  debt  on  the  day  named  for  payment,  the  pledgor 
is  entitled  to  immediate  possession  (s).  The  test  of  the  plaintiff's 
right  in  these  cases  has  been  stated  thus:  "Whenever  the 
plaintiff  could  have  resumed  the  property,  if  he  could  lay  his 
hands  on  it,  and  could  have  rightfully  held  it  when  recovered  as 
the  full  and  absolute  owner,  he  is  entitled  to  recover  the  value  of 
it  as  damages  "  {t). 

Constructive  possession — Reversionary  interest. — If  the  owner  of 
chattels  has,  by  contract,  parted  with  the  possession  of  them  for  a 
certain  time,  and  has  only  a  reversionary  interest,  he  may  main- 
tain an  action  of  negligence,  but  not  of  trespass,  nor,  it  seems,  of 
trover,  against  a  wrong-doer,  who  by  negligence  or  misconduct 
has  caused  the  goods  to  be  -destroyed  or  permanently  injured. 
Thus,  where  the  owner  of  a  barge,  who  had  let  it  out  to  hire  to  a 
bailee,  brought  an  action  for  damages  done  to  it,  by  reason  of  the 
negligence  of  a  third  party,  it  was  held  that  he  had  a  right  to 
sue  for  the  injury,  notwithstanding  the  bailment  (w).  If  goods 
of  the  plaintiff  have  been  let  to  hire  to  a  tenant,  and  have 
been  distrained  for  rent  whilst  in  the  possession  of  the  lattei", 
and  impounded,  the  plaintiff,  nevertheless,  retains  his  right  of 
•property  in  the  goods  whilst  they  continue  in  the  custody  of  the 
law,  and,  in  case  of  pound  breach,  against  those  who  take  and 
convert  the  goods  (x). 

The  right  of  the  person  in  constructive  possession  coexists 
with  the  right  of  the  person  in  actual  possession  to  bring  trover 
or  trespass,  to  this  extent,  that  either  may  bring  the  action  for  the 
wrongful  act  of  a  strangei",  and  may  recover  the  full  damages  as  if 

(q)  Johnson  v.  Stem;  15  0.  B.  N.-  S.  33  L.  J.  0.  P.  134. 
330;  83  L.  J.  0.  P.  130.    In  so  far  as         (t)  Pei- Williams,  J.,  Johnson  v.  Stear, 

this  case  decides  that  the  creditor  was  15  C.  B.  N.  S.  330  at  p.  340 ;  33  L.  J. 

liable  in  trover,  it  cannot  be  supported.  0.    P.    130 ;    cited   with   approval   in 

See  Donald  v.  Suckling,  L.  R.  1  Q.  B.  MulUner  v.  Florence,  3  Q.  B.  D.  484 ;  47 

585  at  p.   617 ;   35  L.  J.  Q.   B.   232 ;  L.  J.  Q.  B.  700 ;  Johnson  v.  Lancashire 

MulUner  v.  Florence,  3  Q.  B.  D.  484  at  &  Torkshire  Railway,  3  0.  P.  D.  499. 
p.  490 ;  47  L.  J.  Q.  B.  700 ;  Ealliday  v.  («)  Mears  v.  L.  &  8.  W.  Bly.,  11  0.  B. 

Holgate,  L.  E.  3  Ex.  299 ;  37  L.  J.  Ex.  N.  S.  850 ;  31  L.  J.  C.  P.  220 ;  Tanared 

174.  V.  AOgood,  4  H.  &  2Sr.  438 ;  28  L.  J.  Ex. 

(r)  Donaldy.  Suckling,  L.  E.  1  Q.  B.  362 ;  Ball  v.  Pickard,  3  Campb.  187. 
585;  35  L.  J.  Q.  B.  232.  (k)  Turner  v.  Ford,  15  M.  &  W.  212; 

(s)  Figot  v.  Cuhley,  15  0.  B.  N.  S.  701 ;  15  L.  J.  Ex.  215. 
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he  were  the  absolute  owner.  But  the  wroDg-doer  is  only  liable 
to  make  satisfaction  once,  and  therefore  the  plaintiff  who  first 
recovers  satisfaction,  and  probably  the  plaintiff  who  first  recovers 
judgment,  even  without  satisfaction,  bars  the  other  of  his 
action  («/), 

Injuries  to  chattels — Trespass  to  goods. — There  were  formerly 
four  remedies  at  common  law  for  redressing  injuries  to  chattels  or 
the  right  of  property  in  or  possession  of  them.  These  remedies 
were  by  action  of  trespass,  of  trover  or  conversion,  of  detinue, 
and  of  replevin.  The  last-named  action  was  generally,  but  not 
exclusively  {z),  used  to  try  the  rights  to  goods  taken  under  a  dis- 
tress (a).  With  regard  to  the  first  three,  it  is  often  difficult,  and 
sometimes  impossible,  to  assign  any  one  of  them  exclusively  to  a 
particular  casej  circumstances  may  be  imagined  in  which  any 
one  of  the  three  would  be  appropriate.  Forms  of  actions  ate 
now  abolished,  but  the  principles  of  the  law  which  determined 
what  form  an  action  should  take  remain  still ;  and  as  the  plain- 
tiff's rights  varied  materially  with  the  form  of  his  action,  it  is 
impossible  to  dispense  entirely  with  a  consideration  of  the  three 
actions  first  mentioned. 

The  action  of  trespass  is  founded  upon  possession  (6) ;  to 
entitle  a  person  to  bring  this  action  he  must,  at  the  time  when 
the  act  was  done,  which  constitutes  the  trespass,  either  have  the 
actual  possession  in  him  of  the  thing  which  is  the  subject  of  the 
trespass,  or  else  he  must  have  a  constructive  possession  in  respect 
of  the  right  to  possession  being  actually  vested  in  him  (e).  There- 
fore a  carrier  or  other  bailee  may  bring  trespass  {d) ;  but  a  person 
who  at  the  time  of  the  alleged  trespass  has  not  yet  acquired 
possession  of  the  chattel  (e),  cannot  bring  this  action ;  and  one 
who,  having  been  previously  possessed,  has  for  good  considera- 
tion parted  with  his  possession  to  another  (/),  cannot  bring  this 
action  against  a  third  person. 

If  one  man  meddles  with  the  goods  and  chattels  of  another, 
either  by  laying  hold  of,  removing,  or  carrying  away  inanimate 
things  {g),  or  by  striking,  chasing,  or  driving  cattle,  sheep,  and 
domestic  animals  in  which  the  owner  has  a  valuable  property  (h), 
he  is  guilty  of  a  trespass  (*'),  and  is  responsible  in  damages,  unless 

{y)   2  EoU.  Abr.  Trespass,   p.  569,  (d)  2  Wms.  Saund.  47  (d)  and  (e), 

pi.  5 ;  Nioolls  v.  Bastard,  2  Cr.  M.  &  K.  notes  to  WiJhraham  v.  Snow ;  and  see 

659 ;  5  L.  J.  Ex.  7  ;    The   Winhfield,  ante,  p.  572,  et  seq. 
[1902]  P.  42 ;  71  L.  J.  P.  21.  (e)  Toimg  v.  Bicliens,  6  Q.  B.  606 ; 

(z)  Mennie  v.  Blake,  6  B.  &  B.  842 ;  Garland  v.  Carlisle,  4  01.  &  V.  693. 
25  L.  J.  Q.  B.  399.    See  post,  p.  607.  (/)  Hall  v.  Fichard,  3  Oampb.  187. 

(a)  BuUen  and  Leake,  Preo.  (ed.  3),  (g)  See  KirTc  v.  Gregory,  1  Ex.  Div. 

p.   392.    This  action  is  further  dealt  55 ;  45  L.  J.  Ex.  186. 
with  post,  p.  604.  (h)  Farmer   v.   Bunt,  Brownl.   220 ; 

(6)  Ward  v.  Macauley,  4  T.  B.  489.  Dand  v.  Sexton,  3  T.  E.  37. 

(c)  Smith  V.  Milles,  1  T.  E.  475  at  p.  (i)  Com.  Dig.  Trespass,  A.  1. 

480. 

2   P  2 
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the  act  can  be  justified  on  the  ground  that  it  was  done  in  neces- 
sary self-defence  of  the  person,  or  of  property,  or  of  one's  absolute 
or  relative  rights,  or  in  obedience  to  some  authority  given  by  the 
party,  or  by  the  law,  as  where  the  defendant  takes  the  plaintiff's 
goods  in  order  to  save  them  from  destruction  {k),  or  can  be 
excused  on  the  ground  that  it  was  the  result  of  inevitable  acci- 
dent, or  was  caused  by  the  negligent  or  wrongful  act  of  the 
plaintiff  himself;  as  where  a  man  wrongfully  suffers  his  cattle  to 
trespass  upon  my  land,  or  leaves  thereon  corn  or  hay  which  he 
ought  to  have  removed,  and  his  cattle  get  injured,  or  his  corn  or 
hay  is  eaten  by  my  beasts.  In  these  cases  he  has  no  remedy  for 
the  injury,  as  it  was  caused  by  his  own  default  (I).  For  any  actual 
taking,  or  asportation  (m)  of,  or  any  direct  injury  to  goods  («), 
trespass  is  an  appropriate  remedy;  but  to  prevent  the  owner 
from  having  access  to  the  goods  without  interfering  with  the 
goods  themselves,  is  not  a  trespass  to  the  goods  (o). 

If  a  chattel  has  been  lost  by  one  man  and  found  by  another, 
it  is  no  trespass,  if  he  bond,  fide  removes  it  to  a  place  of  security ; 
and  even  if  after  such  a  finding  he  refuses  to  restore  the  chattel, 
or  negligently  loses  it,  he  is  not  liable  for  trespass,  though  he  is 
liable  for  negligence  (p).  But,  though  the  taking  of  a  chattel 
may  be  lawful  in  the  first  instance,  yet,  if  the  person  who  has 
taken  it  abuses  it,  uses  it,  or  wastes  it,  he  may  render  himself  a 
trespasser  ah  initio,  and  disable  himself  from  justifying  the 
original  taking,  as  well  as  any  of  his  subsequent  dealings  with 
the  property  {q). 

If  a  man's  goods  obstruct  me  in  the  exercise  of  my  right  of 
way,  I  have  a  right  to  remove  them.  If  he  places  a  horse  and 
cart  in  the  way  of  the  access  to  my  house,  or  before  my  door,  so 
that  I  cannot  drive  up  to  it,  I  have  a  right  to  lay  hold  of  the 
horse  and  lead  him  away,  and,  if  necessary,  to  whip  him  to  make 
him  move  on  (r).  So,  if  a  person's  goods  are  placed  on  my 
ground,  I  may  lawfully  remove  them ;  and,  if  his  cattle  or  sheep 
come  upon  my  land,  I  may  chase  them  and  drive  them  out  (s). 
But  I  may  not  kill  them  (f). 

Injuries  to  animals. — The  circumstance  of  a  dog  being  of  a 
ferocious  disposition,  and  being  at  large,  is  not  sufficient  to  justify 

(Ji)  Bao.   Abr.    Trespass    (E.)   (7th  (p)  Isaacit  v.  Clmlie,  1  Roll.  Eep.  130. 

cd.),  p.  671 ;    Kirk  v.  Oregory,  ante,  p.  (g)  Oxley  v.  Watts,  1  T.  E.  12 ;  Attack 

579.  V.  Bramwell,  3  B.  &  S.  520 ;  32  L.  J.  Q. 

®  WM  V.  PaUrnoster,  Godb.   282,  B.  146. 
pi.  401 ;  Farmer  v.  Runt,  Brownl.  220.  (r)  Slater  v.  Swan,  2  Stra.  872. 

Cm)  Kirk  v.  Gregory,  ante,  p.  579.  (s)  Cole  v.  Maundy,  Eoll.  Abr.  Tees- 

(m)  Leame    v.    Bray,  3    East,  593;  pass,  1,  pi.  17,  p.  566;  Bea  v.  Sheward, 

Fouldes  V.  Willoughby,  8  M.  &  W.  340;  2  M.  &  W.  424  at  p.  426;  6  L.  J.  Ex. 

10  L.  J.  Ex.  364.  125 ;  Mitten  v.  Faud/rye,  Poph.  161,  cited 

(o)  Hartley  v.  Moxham,  3  Q.  B.  701 ;  in  Beokwith  v.  Shoredike,  4  Butr.  2094. 
12  L.  J.  Q.  B.  41.  (t)  King  v.  Rose,  1  Freem.  347, 
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a  man  in  shooting  it.  To  justify  sucli  a  course,  the  animal  must 
be  actually  attacking  the  shooter  at  the  time  he  uses  his  gun  (m). 
If  the  defendant  justifies  the  shooting  of  a  dog,  on  the  ground 
that  the  animal  was  hunting  and  chasing  deer  in  a  park,  or  conies 
in  a  rabbit-warren,  sheep  in  a  fold,  or  fowls  in  a  poultry-yard,  he 
must  prove  that  the  dog  was  in  hot  pursuit  at  the  time  he  shot 
it  (x).  Bat,  if  a  man  allows  his  sheep  or  his  fowls  to  escape  from  ' 
his  own  land,  and  to  trespass  upon  his  neighbour's  property, 
and  they  are  there  attacked  by  his  neighbour's  dog,  he  cannot 
justify  the  shooting  of  the  dog  in  defence  of  the  strayed  sheep 
or  fowls. 

Dogs  trespassing  in  pursuit  of  animals  fene  naturm  cannot 
lawfully  be  destroyed.  A  dog  does  not,  in  the  words  of  Lord  ' 
Ellenborough,  "incur  the  penalty  of  death  for  running  after  a 
hare  in  another  man's  ground ;  and,  if  there  is  any  precedent  of 
that  sort  which  outrages  all  reason  and  common  sense,  it  is  of 
no  authority  to  govern  other  cases.  There  is  no  question  here," 
continued  the  Lord  Chief  Justice,  "  as  to  the  right  to  the  game. 
The  gamekeeper  had  no  right  to  kill  the  plaintiff's  dog  for 
following  it.  The  plea  does  not  even  state  that  the  hare  was  put 
in  peril  so  as  to  induce  any  necessity  for  killing  the  dog  in  order 
to  save  the  hare  "  (y).  A  landowner  cannot,  by  putting  up  upon 
his  land  a  notice  that  trespassing  dogs  will  be  shot,  confer  upon 
himself  the  right  to  shoot  them  {z).  But  a  dog  chasing  and 
pursuing  game  in  a  preserve  might,  it  is  apprehended,  be  shot, 
if  the  game  could  not  otherwise  be  saved  from  destruction,  for 
the  law  recognizes  in  the  proprietor  of  land  a  qualified  right  to 
game  whilst  it  is  upon  the  land  (a).  Thus,  if  a  dog  chases  conies 
in  a  warren,  or  game  in  a  preserve,  or  deer  in  a  park,  or  sheep  in 
a  fold,  he  may  be  killed  by  the  owner  of  the  animals  to  prevent 
their  destruction  (&),  but  not  after  the  chase  is  discontinued  and 
the  peril  has  ceased  (c).  The  setting  dog-spears  on  land  is  not 
in  itself  an  illegal  act ;  nor  was  it  rendered  such  by  the  7  &  8 
Geo.  4,  c.  18,  if  it  appeared  that  the  dog-spears  were  set  in  a 
wood  for  the  mere  purpose  of  destroying  dogs  trespassing  in  pur- 
suit of  game,  and  not  with  intent  to  destroy  human  life,  or  inflict 
grievous  bodily  harm  on  any  human  being.  That  statute  was 
repealed  by  the  Criminal   Statutes  Eepeal    Act,  1861  {d),  and 

(u)  Morris  v.  Nugent,  7  C.  &  P.  572 ;  («)  Corner    v.    Champneys,   cited    in 

Clark  V.  Webster,  1  C.  &  P.  104.  Beam  v.  Clayton,  2  Marsh,  at  p.  584. 

(x)  Barrington  v.  Turner,  3  Lev.  28 ;  (a)  Bead  v.  Edwards,  17  C.  B.  N.  S. 

Protheroe  v.  Mathews,  5  0.  &  P.  581 ;  245 ;  34  L.  J.  C.  P.  31. 

Wadhurst    r.   Damme,  Cro.    Jao.    45;  (6)   Wadhurst   v.   Damme,  Cro.  Jac. 

Wells  T.  Bead,  4  0.  &  P.  568 ;  Janson  v.  45 ;  Barrington  y.  Turner,  3  Lev.  28. 

Brown,  1  Oampb.  41.  (c)  Janson  v.  Brown,  1   Campb.  41  ; 

iy)  Vere  y.  Cawdor  (Lord),  11  East,  Wells  v.  Head,  4  0.  &  P.  568. 

568.  (d)  24  &  25  "Vict.  c.  95. 
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re-enacted  by  the  Offences  against  the  Person  Act,  1861  (e) ;  and 
therefore  it  would  appear  that,  notwithstanding  sect.  41  of  the 
Malicious  Injuries  to  Property  Act,  1861  (/),  the  owner  of  a  dog, 
passing  with  his  dog  through  a  wood,  has  no  right  of  action 
against  the  owner  of  the  wood  for  the  death  of,  or  for  an  injury 
to,  his  dog,  which,  by  reason  of  his  own  natural  instinct,  and 
against  the  will  of  his  master,  runs  off  the  path  against  one  of  the 
dog-spears,  and  is  killed  or  injured  (g).  But,  where  the  defen- 
dant caused  traps  scented  with  the  strongest  meats  to  be  placed 
on  his  own  land,  so  near  to  the  plaintiff's  house  as  to  influence 
the  instinct  of  the  plaintiff's  dogs  and  cats,  and  draw  them 
irresistibly  to  their  destruction,  it  was  held  that  the  defendant 
was  responsible  to  the  plaintiff  for  the  injuries  to  his  dog, 
although  he  had  no  intention  of  injuring  the  plaintiff,  and  meant 
only  to  catch  dogs  in  general  and  vermin.  It  was  held  also,  that 
the  defendant  would  be  responsible  for  injuries  sustained  by  any 
dogs  tempted  from  the  highway,  or  a  public  path,  to  the  traps  on 
the  defendant's  land,  as  he  had  no  right  to  invite  them  there  for 
the  purpose  of  destroying  them  (h). 

Conversion. — Trover  or  conversion  differs  from  trespass  in  that 
it  is  founded  upon  property  as  well  as  the  right  to  possession  («'). 
In  the  ancient  declaration  in  trover  the  plaintiff  alleged  not  only 
that  he  was  possessed  of  the  goods  in  question,  but  that  he  was 
possessed  of  them  as  of  his  own  goods  (J).  The  conversion  to  the 
defendant's  own  use  is  the  gist  of  the  action,  and  not  the  mere 
taking  (h).  A  simple  asportation  of  a  chattel  without  any  inten- 
tion of  making  any  further  use  of  it,  although  it  may  be  a 
sufficient  foundation  for  an  action  of  trespass,  is  not  sufficient  to 
establish  a  conversion  (J) ;  but  an  asportation  of  a  chattel  for  the 
use  of  the  defendant  or  a  third  person  amounts  to  a  conversion, 
because  it  is  an  act  inconsistent  with  the  general  right  of 
dominion  which  the  owner  of  the  chattel  has  in  it,  who  is  entitled 
to  the  use  of  it  at  all  times  and  in  all  places.  When,  therefore,  a 
man  takes  that  chattel  either  for  the  use  of  himself  or  of  another, 
it  is  a  conversion.  So  if  a  man  has  possession  of  my  chattel  and 
refuses  to  deliver  it  up,  this  is  an  assertion  of  a  right  inconsistent 
with  my  general  dominion  over  it,  and  the  use  which  at  all  times 
and  in  all  places  I  am  entitled  to  make  of  it,  and  consequently 
amounts  to  an  act  of  conversion.     So  the  destruction  of  a  chattel 

(e)  24  &  25  Vict.  o.  100,  s.  31.  (j)  Webh  v.  Fox,  7  T.  E.  398 ;  2  Wms. 

(/)  24  &  25  Yiot.  c.  97,  s.  41.  Saund.   47  y,  notes    to    Wilbraham  v. 

(9)  Jordin'v.  Crump,  8  M.  &  W.  782;  Snow;  Legg  v.  Evans,  6  M.  &  "W.  36;  9 

11  L.  J.  Ex.  74.  L.  J.  Ex.  102. 

(/s)  Toumsend  v.  Wathen,  9  Bast,  277.  (/«)  Cooper  v.  Chitty,  1  Burr.  20 ;  1  W. 

(i)  Gordon  v.   Harper,   7  T.   B.    9;  Bl.  65. 

Cooper  V.  Chitty,  1  Burr.  20 ;  1  "W.  Bl.  {I)  Fouldes  v.  Willoiighby,  8  M.  &  W. 

65.  540  at  p.  544  ;  10  L.  J.  Ex.  364. 
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is  an  act  of  conversion,  for  its  effect  is  to  deprive  me  of  it 
altogether  (m). 

Where  the  plaintiff  and  defendant,  who  were  porters  on  the 
custom-house  quay,  had  each  a  small  box  in  a  hut  on  the  quay, 
for  storing  small  parcels  of  goods  until  they  could  be  put  on 
board  ship,  and  the  plaintiff  placed  some  goods  in  the  hut  in  such 
a  manner  that  the  defendant  could  not  get  to  his  box  without 
removing  them,  which  he  accordingly  did,  but  forgot  to  put 
them  back  again,  and  the  goods  were  lost,  it  was  held  that  the 
defendant  had  a  right  to  remove  the  goods,  and  so  far  was  in 
no  fault ;  but  that,  although,  as  he  had  not  returned  them  to  the 
place  where  he  found  them,  there  might  be  ground  for  an  action 
of  trespass  (n)  in  meddling  with  them,  there  was  no  conversion  of 
them,  as  the  defendant  had  not  in  anywise  disturbed  the  plaintiff's 
dominion  or  ownership  over  the  property  (o). 

It  has  never  yet  been  held  that  the  single  act  of  removing  a 
chattel,  independent  of  any  claim  over  it,  either  in  favour  of  the 
person  removing  or  any  one  else,  amounts  to  a  conversion  of  the 
chattel  (jp).  If  a  gate  has  been  wrongfully  erected  by  the  plaintiff, 
so  as  to  obstruct  the  defendant's  right  of  way,  and  the  defendant 
pulls  down  and  carries  away  the  gate  and  places  it  on  his  own 
land,  in  a  convenient  situation  for  the  plaintiff  to  fetch  it  away,  if 
he  thinks  fit  so  to  do,  this  does  not  amount  to  a  conversion  of  the 
gate  {q).  "  Suppose,"  observes  Eolfe,  B.,  "  I,  seeing  a  horse  in  a 
ploughed  field,  thought  it  had  strayed,  and,  under  that  impression, 
led  it  back  to  pasture,  it  is  clear  that  an  action  of  trespass  would 
lie  against  me  ;  but  would  any  man  say  that  this  amounted  to  a 
conversion  of  the  horse  to  my  own  use?"(r).  "  Scratching  the 
panel  of  a  carriage  would  be  an  act  of  trespass,  but  it  would  be  a 
monstrous  thing  to  say  that  it  would  be  a  ground  for  an  action  of 
trover  "  (s).  Where  the  defendant,  on  entering  into  possession  of 
land,  found  thereon  some  servants  of  the  plaintiff  removing  goods 
of  the  plaintiff,  and  ordered  them  to  desist  and  prevented  them  from 
completing  the  removal,  it  was  held  that  the  jury  were  justified 
in  finding  that  there  was  no  conversion  ;  for  the  defendant  had  a 
right  to  turn  persons  off  his  land  who  were  there  without  his  leave ; 
but  that  if  the  plaintiff  had  demanded  his  goods  and  the  defendant 
had  refused  to  let  him  have  them,  it  would  have  been  otherwise  (t). 

(m)  Fouldes  v.  WilhugUy,  8  M.  &  "W.  540 ;  10  L.  J.  Ex.  36 1. 
540at  p.  548 ;  HioH  v.  Sott,  L.  E.  9  Ex.  (q)  Soughton  v.  ButUr,  4  T.  E.  364. 

86 ;  43  L.  J.  Ex.  81 ;  Burroios  v.  Bayne,  (r)  Fouldes  v.  WiUougUy,  8  M.  &  W. 

5  H.  &  N.  296 ;  29  L.  J.  Ex.  188.  540 ;  10  L.  J.  Ex.  364. 

(»)  It  is  suggested  that  an  action  of  (s)  Alderson,  B.,  Fouldes  v.  Willough- 

negligenoe  and  not  trespass  would  be  the  hy,  8  M.  &  W.  549. 
proper  remedy.  (<)  Thorogood  v.  Rdbimon,  6    Q.  B. 

(o)  Bushel  V.  Miller,  1  Str.  129.  769;  14  L.  J.  Q.  B.  87. 

Ip)  Fouldes  V.  Willoughby,  8  M.  &  W. 
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But  if  a  man  who  is  entrusted  with  the  goods  of  another  puts 
them  into  the  hands  of  a  third  person,  contrary  to  orders^  it  is  a 
conversion.  If  a  person,  without  my  permission,  takes  my 
horse  to  ride,  and  leaves  it  at  an  inn,  this  is  a  conversion ;  for, 
though  I  may  have  the  horse  on  sending  for  him,  and  paying  for 
the  keeping  of  him,  yet  it  brings  a  charge  on  me ;  and  it  is 
different  from  the  case  of  misdelivery  of  goods  merely  owing  to  a 
mistake  {x).  If  a  vendor  who  has  sold  goods  on  credit  resells  the 
goods  before  the  day  of  payment  has  arrived,  he  is  guilty  of  a 
conversion  (jj)  ;  and  so  he  is,  though  the  purchaser  makes  default 
in  payment,  unless  he  has  given  the  purchaser  due  notice  of  his 
intention  to  sell  (z).  However,  if  a  person  has  obtained  possession 
of  goods  under  colour  of  a  pretended  contract  of  sale  on  credit, 
and  with  the  preconceived  intention  of  never  paying  for  them,  it 
is  competent  to  the  vendor  to  consider  the  contract  as  a  nullity, 
and  treat  the  fraudulent  purchaser  as  a  person  who  has  tortiously 
got  possession  of  the  goods  (a).  Taking  possession  of  goods 
under  an  unfounded  claim  of  lien  upon  them  is  a  conversion  (&). 
If  a  man  takes  the  property  of  another  without  his  consent,  by 
abuse  of  the  process  of  the  law,  this  is  an  act  of  conversion  (e), 
and,  if  a  person  aids  and  assists  in  the  sale  of  goods  under  a 
fraudulent  and  void  warrant  of  attorney,  he  may  render  himself 
responsible  for  a  conversion  of  the  property  {d). 

If  a  sheriff,  after  having  sold  goods  sulficient  to  satisfy  an 
execution,  goes  on  to  sell  more,  he  is  liable  for  a  conversion  in 
respect  of  the  excess.  Whether  he  has  sold  more  than  was  neces- 
sary is  a  question  of  fact  in  each  particular  case  (e).  If  a  judg- 
ment debtor,  against  whom  execution  is  issued,  has  a  qualified 
interest  only  as  a  bailee  in  goodis  seized  by  the  sheriff,  and  the 
sheriff,  having  no  notice  of  the  qualified  interest,  merely  makes  a 
contract  of  sale  as  sheriff,  without  delivery,  be  is  not,  it  seems, 
guilty  of  a  conversion  by  the  mere  act  of  selling.  It  must  be 
shown  that  he  parted  with  the  possession  of  the  goods,  or  caused 
them  to  be  used  and  damaged  by  the  purchaser  (/).  If  a  land- 
lord distrains  and  carries  away  goods,  and,  after  selling  enough  to 
satisfy  the  rent  in  arrear,  returns  the  surplus  to  the  demised 
premises  from  whence  they  were  taken,  there  is  no  conversion  by 

(a)  Syedi  V.  Eay,  4  T.  E.  260  at  p.  (&)  Tear  v.  Freehody,  4  C.  B.  N.  S. 

264;  3  Burr.  1264.  228  at  p.  263. 

(y)  Chinnery  v.  Viall,  5  H.  &  N.  293 ;  (e)  Grainger  v.  EiTl,  4  Bing.  N.  C. 

29  L.  J.  Ex.  180 ;  Martindale  v.  Smith,  212  at  p.  221 ;  7  L.  J.  0.  P.  85. 

1  Q.  B.  389;  10  L.  J.  Q.  B.  155.  (d)  BiUiter  v.  Young,  6  E,  &  B.  1 ;  25 

(2)  Page  v.  Cowasjee  Eduljee,  L.  E.  1  L.  J.  Q.  B.  169. 

P.  C.  127.    A  fortiori,  therefore,  if  the  (e)  Aldred  v.  Constable,  6  Q.  B.  370. 

vendor  re-takes  possession  of  the  goods  (/)  Lancashire  Waggon  Co,  v.  Mtz- 

and  re-sells  them.     S.  C.  hugh,  6  H.  &  N.  502 ;    30  L.   J.   Ex. 

(a)  Ferguson  v.  Carrington,  9  B.  &  C.  231. 
59 ;  7  L.  J.  (O.  S.)  K.  B.  139. 
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the  landlord  of  any  part  of  the  property,  he  having  dealt  with  it 
no  otherwise  than  he  was  by  law  entitled  to  do  (g). 

A  mere  negligent  dealing  with  goods  by  a  bailee  to  whom 
they  have  been  delivered,  is  not  a  conversion  of  them,  although 
he  may  be  liable  to  an  action  for  negligence ;  for  that  only  is  a 
conversion,  where  some  dominion  is  asserted  over  the  chattel,  the 
subject  of  the  action.  Where  there  is  no  unlawful  taking  of 
possession  or  assertion  of  dominion  over  the  goods,  although  the 
goods  may  be  destroyed,  there  is  no  conversion.  If  the  goods  of 
one  man  are  consigned  to  another,  whether  rightfully  or  wrong- 
fully, the  consignee  is  justified  in  depositing  them  in  a  place  of  safe 
custody ;  and  their  destruction  there  without  his  default  cannot 
make  him  guilty  of  a  conversion  (h). 

Conversion —  Wrongful  destruction. — Every  wilful  and  wrongful 
destruction  of  a  chattel,  or  wilful  and  wrongful  damage  to  it, 
whereby  the  owner  is  deprived  of  the  use  of  it  in  its  original  state, 
is  a  conversion  of  it.  Thus,  the  taking  of  wine  from  a  cask,  and 
filling  the  cask  up  with  water,  is  a  conversion  of  all  the  wine  (i). 
If  a  man  deliver  the  oats  of  another  to  B  to  be  made  oatmeal,  and 
the  owner  afterwards  prohibits  him,  but  yet  B  makes  the  oatmeal, 
this  is  conversion  (k).  But  to  constitute  a  conversion  by  reason 
of  the  destruction  of  chattels  by  the  defendant,  it  must  be  shown 
that  he  destroyed  them  with  the  intention  of  taking  to  himself 
the  property  in  them,  or  deriving  some  benefit  from  them,  or  with 
the  intention  of  depriving  the  plaintiff  of  the  possession  or  use  of 
them ;  for,  if  A  finding  property  belonging  to  B  encumbering  his 
close,  unintentionally  destroys  it  in  endeavouring  to  remove  it, 
this  is  no  conversion  of  the  property  (I). 

Conversion  hy  servant. — A  person  is  guilty  of  conversion  who 
meddles  with  my  property  and  disposes  of  it,  and  it  is  no  answer 
that  he  acted  under  authority  from  another  who  had  himself  no 
authority.  Accordingly  a  person,  who  deals  with  goods  in  a 
manner  inconsistent  with  the  dominion  of  the  true  owner,  is 
liable  though  he  does  so  for  his  master's  benefit,  if  the  same  act 
by  the  master  would  have  been  a  conversion  (m). 

Conversion — Disposal  hy  purchasers  without  title. —  Upon  a 
similar  principle  "  a  inan  is  guilty  of  a  conversion  who  takes  my 
property  by  assignment  from  another,  who  has  no  authority  to 

(g)  Evans  v.  WrigU,  2  H.  &  N.  527;  at  p.  442 ;  22  L.  J.  Ex.  217. 

27  L.  J.  Ex.  50.  (m)  Stephens  v.  Elwall,  4  M.  &  S.  259 ; 

(h)  HeaM  v.  Carey,  11  0.  B.  977;  21  Lee  v.  Bayes,  18  0.  B.  599;  sub  nom. 

L.  J.  0.  P.  97.  Lee  v.  Eobimon,  25  L.  J.  0.  P.  249.    As 

(i)  Richardson  y.  Atkinson,!  Str.  577;  to  whether  a,  servant  commits  a  con- 

PTiilpott  V.  Kelley,  3  Ad.  &  E.  106 ;  4  L.  J.  version  who  refuses  on  demand  of  the 

K.  B.  139.  owner  to  deliver  up  goods  in  possession 

(k)  Com.  Dig.  Action  upon  the  Case  of  his  master,  see  Alexander  v.  Souihey, 

upon  Trover,  E.  5  B.  &  Aid.  247 ;  and  post,  p.  589. 

(V)  Simmons  v.  LUlystone,  8  Exch.  431 


586  INJURIES  TO  RIGHTS  OP  PROPERTY.     [CHAP.  VII. 

dispose  of  it  (w) ;  for  what  is  that  but  assisting  that  other  in  carry- 
ing his  wrongful  act  into  effect  ?  "  (o).  Therefore,  where  one  person 
becomes  possessed  of  the  goods  of  another  by  means  of  a  trans- 
action which  is  void  ah  initio,  and  not  merely  voidable,  and  he 
disposes  of  them  to  other  persons,  he  and  all  who  take  and  dispose 
of  those  goods,  whether  for  their  own  benefit  or  as  agents  for 
others,  are  liable  in  conversion  (p).  If  such  person  acts  as  agent 
for  another  who  subsequently,  although  without  a  knowledge  that 
the  sale  was  illegal,  adopts  it,  the  latter  will  also  be  liable  (q). 
But  where  the  transaction  is  not  void,  but  merely  voidable,  a 
person  who  disposes  innocently  of  the  property  before  the  trans- 
action has  been  avoided  cannot  be  made  liable  for  conversion  (r). 
Conversion — Innocent  bailees. — It  was  suggested  by  Black- 
burn, J.,  in  advising  the  House  of  Lords,  that  one  who  deals 
with  goods  at  the  request  of  the  person  who  has  the  actual 
custody  of  them,  in  the  bond  fide  belief  that  the  custodian  is 
the  true  owner,  or  has  the  authority  of  the  true  owner,  is  excused 
for  what  he  does,  if  the  act  is  of  such  a  nature  as  would  be 
excused  if  done  by  the  authority  of  the  person  in  possession,  if 
he  was  a  finder  of  the  goods  or  intrusted  with  their  custody  (s). 
Thus  a  warehouseman  with  whom  goods  have  been  deposited  is 
guilty  of  no  conversion  in  merely  receiving  them  under  the  belief 
that  the  depositor  is  the  true  owner,  or  in  restoring  them  to  him 
before  notice  that  he  is  not  the  true  owner  (t).  Bat  it  must  be 
remembered  that  the  liability  for  conversion  does  not  depend 
upon  the  defendant's  belief,  however  reasonable,  concerning  the 
title  to  the  goods  (u).  Bankers  who  cash  a  cheque  with  a  forged 
indorsement  and  then  present  and  obtain  payment  of  the  cheque 
on  their  own  account  are  liable  for  conversion  of  the  cheque, 
though  they  may  have  no  means  of  knowing  that  the  indorse- 
ment is  forged  (v).  The  general  rule  is  that  where  an  agent  takes 
part  in  transferring  the  property  in  a  chattel,  and  it  turns  out  that 

(n)  BolUns  v.  Fowler,  L.  E.  7  H.  L.  p.  808 ;  32  L.  J.  Ex.  105 ;  Union  Credit 

757,  795 ;  44  L.  J.  Q.  B.  169.  Bank  v.  Mersey  Doehs,  [1899]  2  Q.  B. 

(o)  M'Corribie  v.  Davies,  6  East,  538,  205 ;  68  L.  J.  Q.  B.  842. 

540.     See  Fine  Art  Society  v.    Union  (s)  Per    Blackburn,    J.,    HoUins    v. 

Banh,  17  Q.  B.  D.  705  ;  56  L.  J.  Q.  B.  Fowler,  L.  K.  7  H.  L.  757 ;  44  L.  J.  Q.  B. 

70.    Ab  to  conversion  of  title  deeds,  see  169. 

Spademan  v.  Foster,  11  Q.  B.  D.  99 ;  52  (0  Heald  v.  Carey,  11  C.  B.  977 ;  21 

L.  J.  Q.  B.  418 ;  Miller  v.  Dell  (1891),  1  L.  J.  0.  P.  97;  Alexander  v.  Southey,  1 

Q.  B.  468 ;  60  L.  J.  Q.  B.  404.  B.  &  Aid.  247. 

(p)  Mardmani.  Booth,l  H.  &  C.  803;  (u)  Garland  v.  Carlisle,  4  01.  &  F. 

32  L.  J.  Ex.  105;  Hollins  v.  Fowler,  693;  Union  Credit  Bank  v.  Mersey 
L.  E.  7  H.  L.  757 ;  44  L.  J.  Q.  B.  169 ;  Bocks  (1899)  2  Q.  B.  205 ;  68  L.  J.  Q.  B. 
Cundy  v.  Lindsay,  3  App.  Cas.  459 ;  47  842. 

L.  J.  Q.  B.  481.  (v)  Kleinwort  v.   Comptoir  National 

(g)  HiWery  v.  Satton,  2  H.  &  0.  822  ;  d'Fsempte  de  Paris,  [1894]  2  Q.  B.  157 ; 

33  L.  J.  Ex.  190.  63  L.  J.  Q.  B.  674;  Capital  &  Counties 
(r)  Lindsay  y.  Cundy, 1  Q.B.  D.  348;  Bank  v.  Gordon,  [1903]  A.  0.  240;  72 

45  L.  3.  Q.  B.  381.  See  also  Hormood  L.  J.  K.  B.  451 ;  Great  Western  Railway 
V.  Smith,  2,T.  E.  750  ;  and  per  "Wilde,  B.,  v.  London  &  Comity  Bank  (1901),  A.  0. 
Bardman  v.  Booth,  1  H.  &  0.  803  at       414;  70  L.  J.  K.  B.  915. 
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his  principal  has  no  title,  the  agent's  ignorance  of  this  fact  affords 
him  no  protection.  In  the  case  of  a  carrier  or  a  packing  agent, 
however,  they  merely  purport  to  change  the  position  of,  and  not 
the  property  in,  the  goods,  and  they  are  therefore  not  liable  («). 
So,  if  a  broker  or  auctioneer  only  settles  the  price  and  takes  his 
commission,  he  is  not  liable  for  a  conversion  ;  but  if  he  receives 
the  goods  and  hands  them  over  to  the  purchaser  and  so  passes 
the  property,  he  must  be  treated  as  having  converted  the 
goods,  although  he  is  ignorant  that  the  vendor  had  no  title  to 
them  (y). 

Conversion — Demand  and  refusal. — When  the  chattels  of  the 
plaintiff  have  not  been  wrongfully  taken  possession  of  by  the 
defendant,  but  have  come  into  his  hands  in  a  lawful  manner,  he 
cannot  be  made  responsible  for  a  conversion  of  them,  until  he  has 
done  something  inconsistent  with  the  owner's  right  of  property. 
If  they  have  been  demanded  of  him  by  the  owner,  or  the  person 
entitled  to  the  possession  of  them,  and  he  has  refused  to  deliver 
tliem  up  or  to  permit  them  to  be  removed,  there  will  be  evidence 
of  a  conversion  (z) ;  for,  "  he  that  takes  upon  himself  to  detain 
another  man's  goods  from  him  without  cause,  takes  upon  himself 
the  right  of  disposing  of  them,"  and  is  guilty  of  a  conversion  (a). 
The  demand  and  refusal  do  not  in  themselves  constitute  the 
conversion.  '  They  are  evidence  of  a  conversion  at  some  previous 
period  (jb),  which  may  be  rebutted  by  showing  that  the  goods 
were  parted  with  before  the  plaintiff's  title  accrued  (e). 

Conversion — What  is  a  sufficient  demand  and  refusal. — If,  when 
goods  are  demanded,  the  person  in  possession  of  them  refuses  to 
deliver  them  except  upon  a  condition  which  he  has  no  right  to 
impose  (d),  such  as  giving  a  receipt  in  writing  for  the  goods  (e), 
that  is  tantamount  to  an  absolute  refusal,  and  he  is  guilty  of  a 
conversion.  If  the  person  in  possession  of  the  goods  says,  when 
the  goods  are  demanded  of  him,  that  he  will  do  nothing  but  what 
the  law  requires,  and  does  not  produce  or  tender  the  goods,  this  is 
evidence  of  a  conversion  of  them  (/).  But,  though  he  at  first 
refuses,  if  he  afterwards,  and  before  a  writ  is  issued  against  him, 
goes  to  the  plaintiff  and  offers  to  deliver  them  up  to  him,  the 
effect  of  the  previous  refusal  is  done  away  with,  and  there  is  then 

(z)  Greenway  v.  Fisher,  1   C.  &  P.  (V)  IsaacJi  v.  Clarice,  2  Bulstr.  306  ;  1 

190,  Eoll.  Eep.  130  ;   Wilton  v.  Oirdlestone,  5 

(y)  Barker  v.  Furlong  (1891),  2  Ch.  B.  &  Aid.  847. 

172;  60  L.  J.  Oh.  368;  Consolidated  Co.  (c)  Edwards  v.  Hooper,  11  M.  &  W. 

V.  Curtis  (1892),  1  Q.  B.  495 ;  61  L.  J.  363 ;  12  L.  J.  Ex.  304. 

Q.  B.  325.  (d)  Davies  v.  Vernon,  6  Q.  B.  443  ; 

(z)  Thorogood  v.   Bdbtnson,  6   Q.   B.  Cobbett  v.  Glutton,  2  0.  &  P.  471. 

769 ;  14  L.  J.  Q.  B.  87.  (e)  Harnett  v.  Crystal  Palace  Co.,  2 

(a)  Baldwin   v.    Cole,  6  Mod.   212;  F.    &    P.    443.     See    also   Buxton   v. 

Burrows  v.  Bayne,  5  H.  &  N.  296 ;  29  Baughan,  6  0.  &  P.  676. 

L.  J.  Ex.  188.  (/)  Davies  v.  Nicholas,  7  0.  &  P.  339. 


588  INJURIES  TO  EIGHTS  OP  PROPERTY.      [CHAP.  Vll- 

no  evidence  of  a  conversion  (g).  If  the  demand  is  for  the  delivery 
of  an  article  to  the  plaiutiif  in  some  particular  state  and  condition, 
a  refusal  to  comply  with  the  demand  is  not  necessarily  a  conver- 
sion, as  the  defendant  may  not  be  bound,  or  may  be  totally  unable, 
to  deliver  the  article  in  the  state  required  (A).  So,  if  the  demand 
is  too  large  ;  if  the  plaintiff,  being  entitled  to  demand  five  beasts, 
requires  seven,  and  the  defendant  refuses  to  give  up  seven,  such  a 
refusal  is  no  evidence  of  a  conversion  of  the  five  which  were  never 
demanded  (i).  If  the  goods  are  not  in  the  possession  and  under 
the  control,  of  the  defendant,  he  is  not  guilty  of  a  conversion  in 
refusing  to  deliver  them ;  unless,  indeed,  he  has  put  them  out  of 
his  own  possession  and  control  by  an  act  which  is  itself  a  con- 
version. If,  therefore,  at  the  time  of  the  demand,  they  have  been 
distrained  or  attached  under  legal  process,  and  are  in  the  actual 
custody  of  the  law,  it  is  no  longer  in  the  defendant's  power  to 
deliver  them  up,  and  he  cannot  be  made  responsible  for  a  con- 
version (h).  So,  where  a  mortgagee  of  a  vessel  demanded  posses- 
sion of  it  from  persons  claiming  under  the  mortgagors,  and  it  was 
accordingly  delivered  to  him,  but  at  the  time  of  delivery  money 
was  owing  from  the  persons  in  possession  to  the  crew  for  wages, 
and  the  crew  took  proceedings  against  the  vessel  in  the  Admiralty 
Court,  and  the  mortgagee  had  in  consequence  to  pay  money  to 
regain  possession  of  the  ship,  it  was  held,  nevertheless,  that  he 
could  not  recover  in  an  action  of  trover  (Z). 

Conversion — Qualified  refusal. — "Authorities  are  not  wanting  to 
show  that  a  party  is  not  guilty  of  a  conversion  because  he  does  not 
at  once  restore  the  chattel,  where  it  is  not  at  the  moment  in  his 
possession  and  under  his  own  immediate  control "  (m).  There 
must  be  some  evidence  to  show  the  defendant  to  be  a  tort-feasor. 
Where,  therefore,  all  that  appeared  was  that  some  wine- warrants, 
the  property  of  the  plaintifi^,  came  to  the  hands  of  the  defendant 
in  her  representative  character  as  administratrix  of  her  deceased 
husband,  that  she  handed  them  over  to  her  solicitor,  and,  when  the 
plaintiff  demanded  them,  said  they  were  in  her  solicitor's  hands,  it 
was  held  that  this  was  no  evidence  of  a  conversion  (n).  If  the 
refusal  is  by  a  person  who  does  not  know  the  plaintiff's  title,  and, 
having  a  bond  fide  doubt  as  to  the  title  to  the  goods,  detains  them 
for  a  reasonable  time  for  clearing  up  that  doubt,  it  is  not  a  conver- 
sion.    Where  the  defendant,  on  entering  into  possession  of  some 


(g)  Hayward  v.  Seaward,  1  M.  &  Sc, 
459. 

QO  Bushworth  v.  Taylor,  3  Q.  B.  699 
12  L.  J.  Q.  B.  80. 

(0  Abington  v.  Lipscomh,  1  Q.  B.  776 


(I)  Johnson  v.  Boyal  Mail  Steam 
Packet  Co.,  L.  E.  3  0.  P.  38;  37  L.  J. 
C.  P.  83. 

(m)  Wilde,  C.J.,  Tovme  v.  Lewis,  7 
C.B.  608  at  p.  611. 


10  L.  J.  Q.  B.  330.  (m)  Canot  v.  Hughes,  2  Bing.  N.  0. 

(/«)  Verrall  v.  Robinson,  2  Or.  M.  &  E,      448  ;  5  L.  J.  C.  P.  177. 
495. 
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premises  which  he  had  taken  on  lease,  found  thereon  some  timber 
which  had  been  deposited  there  by  the  permission  of  the  previous 
occupier,  and  the  plaintiff,  to  whom  the  timber  belonged,  de- 
manded it  of  the  defendant,  who  said,  "  If  you  will  bring  any  one 
to  prove  it  is  your  property  I  will  give  it  you,  and  not  else ;"  it 
was  held  that  this  qualified  refusal,  taken  in  connection  with  the 
surrounding  circumstances,  and  the  absence  of  all  evidence  of  any 
intermeddling  with  the  timber  by  the  defendant,  did  not  amount 
to  evidence  of  a  conversion  (o).  If  a  man  finds  goods,  and  the 
owner  comes  and  demands  them,  and  the  finder  says  that  he  will 
not  deliver  them  to  him  until  he  is  satisfied  that  he  is  the  owner 
of  them,  and  keeps  the  goods  no  longer  than  is  reasonably  neces- 
sary to  enable  him  to  make  due  inquiry,  this  is  no  conversion  of 
the  property  (p). 

A  servant,  who  has  been  intrusted  with  the  custody  of  goods 
by  his  master,  does  not  do  his  duty  to  his  master  if  he  gives  them 
up  on  the  demand  of  a  stranger,  without  a  previous  application 
to  his  master  for  instructions.  A  refusal,  therefore,  by  a  servant 
to  deliver  up  goods  he  has  received  from  his  master,  without  an 
order  or  authority  from  the  latter,  is  a  qualified  and  justifiable 
refusal,  and  no  evidence  of  a  conversion  {q).  The  servant  or  agent 
has  a  right  to  say,  "  I  received  the  goods  from  my  master  or 
principal,  and  I  require  a  reasonable  time  to  ascertain  whether 
the  party  making  the  demand  is  the  real  owner ; "  but,  if,  after 
liaving  had  an  opportunity  of  receiving,  or  having  received,  the 
instructions  of  his  master,  he  sets  up  the  title  of  the  latter,  and 
gives  an  absolute  refusal  to  deliver  up  the  goods,  he  will  then,  if 
the  person  demanding  the  goods  is  entitled  to  the  possession  of 
them,  be  guilty  of  a  conversion  (r). 

It  would  seem  by  analogy  that  if  the  owner  of  goods  has 
delivered  them  to  a  bailee  to  keep  for  him,  so  that  the  bailee  has 
received  the  goods  under  a  valid  title,  and  the  bailor,  subse- 
quently to  the  bailment,  has  parted  with  all  his  interest  to  a 
stranger,  who  demands  the  goods  of  the  bailee,  and  the  latter 
refuses  to  deliver  them  up  until  he  has  had  time  to  communicate 
with  the  bailor,  there  is  no  evidence  of  a  conversion.  In  an  action 
for  a  conversion  of  chattels,  it  was  held  by  Lord  Kenyon  that, 
where  the  demand  of  the  things  for  which  the  action  is  brought 
is  not  made  by  the  owner  who  deposited  them  with  the  defendant, 
but  by  another  person  on  his  account,  and  the  defendant  refuses 

(o)  Green  v.  Bunn,  3  Camp.  216,  n.  169,  per  Blackburn,  J. 

(p)  IsaaeJc  v.  Clarice,  1  Roll.  Eep.  130 ;  (g)  Alexander  v.  Southey,  5  B.  &  Aid. 

2  Buls.  306 ;  Vaughan  v.  Watt,  6  M.  &  247 ;  Mires  v.  Solebay,  2  Mod.  242. 

W.  492 ;  9  L.  J.  Ex.  272 ;   Burrows  v.  (})  Lee  v.  Sayes,  18  0.  B.  599 ;  S.  C, 


.  6,5  H.  &  N.  296;  29  L.  J.  Ex.  188,      nom.  Lee  v.  HoUnson,  25  L.  J.  C.  P. 
per  Bramwell,  B. ;  Mollins  v.  Fowler,  L.      249. 
E.  7  H.  L.  757  at  p.  766 ;  44  L.  J.  Q.  B. 
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to  deliver  them,  on  the  ground  that  he  does  not  know  whether 
the  things  belong  to  him  or  not,  and  therefore  keeps  them  till 
that  is  ascertained,  or  that  the  person  who  applies  is  not  properly 
empowered  to  receive  them,  or  until  he  is  satisfied  by  what  autho- 
rity he  applies,  that  is  not  such  a  refusal  as  is  evidence  of  a  con- 
version (s).  If  the  defendant  has  a  bond  fide  doubt  as  to  the  title 
of  the  claimant,  it  must  be  shown  that  reasonable  time  was  given 
him  for  clearing  up  that  doubt  (t).  But,  if  he  sets  up  the  title  of 
his  bailor,  and  affirms  him  to  be  the  owner,  or  gives  an  absolute, 
unqualified  refusal  to  deliver  up  the  chattels,  there  is  evidence  of 
a  conversion  («). 

If  a  bailor  has  no  title  at  the  time  of  the  bailment,  the  bailee 
can  have  none ;  for  the  bailor  can  give  no  better  title  than  he 
has  himself  (x).  Accordingly,  after  the  true  owner  of  the  goods 
has  demanded  them  from  the  bailee,  the  latter  cannot  discharge 
himself  by  delivering  them  to  his  bailor  who  has  no  title.  On 
the  other  hand,  the  bailee  cannot  in  general  dispute  the  title  of 
his  bailor,  but  is,  except  in  the  cases  presently  mentioned,  bound 
to  redeliver  to  his  bailor  according  to  the  terms  of  the  bailment. 
But  in  certain  cases  he  may  in  answer  to  the  claim  of  his  bailor 
set  up  the  right  of  the  true  owner.  It  is  not  enough  that  the 
bailee  has  become  aware  of  the  title  of  a  third  person.  To  allow 
a  depositary  of  goods  or  money,  who  has  acknowledged  the  title 
of  one  person  to  set  up  the  title  of  another  who  makes  no  claim, 
or  has  abandoned  all  claim,  would  enable  the  depositary  to  keep 
for  himself  that  to  which  he  does  not  pretend  to  have  any  title  in 
himself.  Nor  is  it  enough  that  an  adverse  claim  is  made  upon 
him  so  that  he  may  be  entitled  to  relief  under  an  interpleader. 
He  can  only  set  up  the  title  of  another  if  he  defends  upon  the 
right  and  title  and  by  the  authority  of  that  other  person.  The 
true  ground  on  which  a  bailee  may  set  up  the  jus  tertii  in  answer 
to  a  claim  by  his  bailor  is  that  the  estoppel,  by  which  the  bailee 
is  precluded  from  denying  the  title  of  the  bailor,  ceases  when  the 
bailment  on  which  it  is  founded  is  determined  by  what  is  equivalent 
to  an  eviction  by  title  paramount  (y).  The  situation  of  the  bailee, 
in  cases  of  disputed  ownership  to  goods  in  his  hands,  though 
perilous,  is  not  one  without  remedy.  He  is  not  bound  to  ascertain 
who  has  the  right ;  for  he  may  compel  the  adverse  claimants  to 

(s)  Bolomoni  v.  Bawes,  1  Esp.  82.  L.  J.  Q.  B.  137 ;  Batut  v.  Hartley,  L.  E. 

(0  Pillot  V.  Wilkinson,  3  H.  &  C.  845 ;  7  Q.  B.  594 ;  41  L.  J.  Q.  B.  273. 
34  L.  J.  Ex.  22 ;  Vaughan  v.  Watt,  6  M.  (y)  Biddle  v.  Bond,  6  B.  &  S.  225 ;  34 

ifeW.  492;  9L.  J.  Ex.  272.  L.   J.   Q.  B.   137;   Sogers  v.  Lambert 

(u)  Buxton  V.  Baughan,  6  C.  &  P.  (1891),  1  Q.  B.  318 ;  60  L.  J.  Q.  B.  187. 

674 ;  Lee  v.  Bayes,  18  C.  B.  599 ;  sub.  See  also  Sheridan  v.  New  Quay  Co.,  4 

nom.  Lee  v.  Robinson,  25  L.  J.  0.  P.  0.  B,  N.  S.  618;    28  L.  J.  C.  P.  58; 

249.  Europecm,  &c.,  Mail  Co.  v.  Boyal  Mail, 

(x)  Biddle  v.  Bond,  6  B.  &  S.  225 ;  34  &c.,  Co.,  30  L.  J.  0.  P.  246. 
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interplead  (z).  If  the  bailee  forbears  to  adopt  this  mode  of  pro- 
ceeding, and  makes  himself  a  party  in  the  matter  by  retaining 
the  goods  for  the  bailor,  he  must  stand  or  fall  by  the  title  of  the 
latter  (a). 

Conversion  by  railway  eompanies. — If  goods  are  brought  by 
mistake,  and  without  right,  and  delivered  at  a  railway  station,  the 
station-master  has  no  right  to  detain  them,  after  demand  by  the 
owner  and  the  tender  of  any  reasonable  expenses  due  upon  them. 
Where,  therefore,  a  station-master  said,  in  answer  to  a  demand 
of  some  goods,  "  The  goods  were  brought  to  our  station  by  an 
intermediate  line,  which  has  no  right  to  send  goods  here,  and  I 
shall  send  them  back,"  it  was  held  that  the  railway  company  were 
liable  for  the  conrersion  of  the  goods  (6).  But,  in  order  to  fix  the 
company,  it  must  be  shown  that  the  wrongful  act  was  done  by 
their  authority ;  that  is,  by  some  person  acting  for  them  within 
the  scope  of  his  authority  (e). 

Conversion — Goods  not  in  possession  of  defendant  at  time  of 
demand. — A  man  cannot  be  made  a  bailee  of  goods  against  his 
will ;  and,  therefore,  if  things  are  left  at  his  house,  or  upon  his 
land,  without  any  consent  or  agreement  on  his  part  to  take  charge 
of  them,  he  is  not  thereby  made  a  bailee  of  them  (d) ;  and  if  the 
goods  are  demanded  of  him,  and  he  merely  says  he  will  have 
nothing  whatever  to  do  with  the  goods,  such  a  declaration,  in 
answer  to  a  demand  of  the  goods,  would,  it  is  conceived,  be  no 
evidence  of  a  conversion  of  them  (e) . 

Conversion — Claim  of  lien. — If  a  man  has  a  lien  upon  goods, 
he  may  refuse  to  deliver  them  up  until  his  lien  is  satisfied ;  but  if, 
having  a  lien  upon  goods,  he  claims  to  retain  them  in  assertion  of 
a  right  greater  than  that  which  his  lien  would  give  him,  his 
refusal  to  deliver  them  up  will  be  evidence  of  a  conversion,  and 
the  existence  of  the  lien  will  be  no  answer  to  an  action  for  the 
conversion  of  the  property  (/).  But  a  man  does  not  waive  his 
ri»ht  of  lien  merely  by  omitting  to  mention  it  when  the  goods 
are  demanded  (g) ;  and,  if  he  claims  a  right  to  detain  them  in 
respect  of  two  separate  sums  claimed  to  be  due  to  him,  and  he 
has  a  lien  only  in  respect  of  one  of  those  sums,  his  refusal  to 
deliver  is  no  evidence  of  a  conversion,  unless  the  sum  in  respect 

(z)  Sogers  v.  Lambert  (1891),  1  Q.  B.  544. 

318  •  60  L.  J.  Q.  B.  187.  Ce)  Eawhes  v.  Dunn,  1  Or.  &  J.  519 ; 

(a)  Ld.  Tenterden,  Wihon  v.  Aitder-  9  L.  J.  (0.  S.)  K.  B.  184. 

ton,  1  B.  &  Ad.  450,  456;  9  L.  J.  (0.  S.)  (/)  Boardman  v.  Sill,  1  Campb.  410, 

K.  B.  48 ;  Atlcineon  v.  Marshall,  12  L.  n. ;  Caunce  v.  Spanton,  7  M.  &  G.  903 ; 

J.  Ex.  117.  14  L.  J.  0.  P.  73 ;  Birhs  v.  Mchards,  4 

(5)  Bodlte  V.  Midland  Bly.,  16  Jur.  M.  &G.  574;  5So.  N.  E.  534;  Weeltsv. 

1069.  Ooode,  6  0.  B.  N.  S.  367. 

(c)  Glovery.L.&N.  W.  Bly.,51Exoh.  (g)  Owen  v.  Knight,  4  Bing.  N.  0. 
66 ;  19  L.  J.  Ex.  172.  54 ;  7  L.  J.  0.  P.  27. 

(d)  Lethhridge  v.  Phillips,  2  Stark. 
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of  which  the  lien  exists  is  tendered  (7i),  or  the  refusal  to  deliver 
is  made  in  such  terms  and  under  such  circumstances  as  to  amount 
to  a  waiver  of  tender  of  the  sum  in  respect  of  which  the  lien 
exists  (i). 

Conversion — Goods  deposited  in  hands  of  public  officers,  servants, 
and  iailees. — Any  officer  of  the  customs  having  the  custody  of  any 
goods  which  have  come  to  his  hands  under  the  laws  relating  to 
the  customs,  may  refuse  delivery  thereof  until  proof  shall  be 
given  to  his  satisfaction  that  the  freight  due  upon  the  goods  has 
been  paid  (k).  Where  goods,  which  have  been  left  at  sea,  are 
deposited  in  the  hands  of  a  public  officer,  to  be  kept  in  his 
custody  until  salvage  has  been  paid,  and  he  refuses  to  give  them 
up  until  it  is  ascertained  whether  salvage  is  due  or  not,  such 
qualified  refusal  does  not  amount  to  a  conversion  (I). 

Division  of  property — Possession. — When  it  is  said  that  conver- 
sion is  an  injury  to  property  as  opposed  to  trespass  which  is  an  in- 
jury to  possession,  it  must  be  remembered  that  possession  of  chattels 
is  for  most  purposes  equivalent  to  property  in  them,  and  that  where 
the  wrong-doer  is  a  stranger  having  no  interest  in  the  goods,  mere 
proof  of  possession  will  entitle  a  plaintiff  to  recover  in  an  action 
of  trespass  or  trover  against  a  wrong-doer  (m).  Therefore,  where 
a  person  obtains  possession  of  goods  under  a  void  title,  yet  he  may 
maintain  trover  (n),  or  trespass,  against  a  stranger ;  and  where  a 
person  is  in  possession  of  goods  under  the  terms  of  an  agreement 
in  writing,  he  may  recover  in  trover  against  a  third  person  without 
putting  the  agreement  in  evidence  (o). 

When  goods  have  been  taken  from  the  actual  or  constructive 
possession  of  the  plaintiff,  and  the  defendant  fails  in  establishing 
any  title  in  himself  to  the  property,  so  as  to  justify  the  seizure, 
he  will  not  be  allowed  to  set  up  a  Jus  tertii,  and  deny  the  plaintiff's 
title  to  the  goods;  for,  as  against  a  wrong-doer,  possession  is 
title;  and  the  presumption  of  law  is  that  the  possession  and 
ownership  of  chattels  go  together ;  and  that  presumption  cannot 
be  rebutted  by  evidence  that  the  right  of  property  was  in  a  third 
person,  offered  as  a  defence  by  one  who  admits  that  he  had  no 
title  and  was  a  wrong-doer  {p).  A  wrong-doer,  therefore,  in 
actual  possession  of  goods,  the  property  of  another,  can  recover 

(ft)  Soar/e  V.  ilforgran,  4  M.  &  "W.  270 ;  WinkfieU,  [1902]  P.  42;  71  L.  J.  P. 

7  L.  J.  Ex.  324.     See  Addison,  On  Con-  21. 

tracts  (10th  ed.),  p.  835.  (n)  Button  v.  Buck,  2  Taunt.  307. 

(i)  Kerford  v.  Mondel,  28  L.  J.  Ex.  (o)  Burton  v.  Hughes,  9  Moore,  334. 

803.  (p)  Carter  v.  Johnson,  2  M.  &  E.  263  ; 

(7c)  39  &  40  Vict.  o.  36,  s.  73,  Ashmore  v.  Hardy,  7  0.  &  P.  501  at  p. 

Q)  aarlc  V.  Chamberlain,  2  M.  &  "W.  505 ;  Bourne  v.  Foshroolte,  18  C.  B.  N.  S. 

78.  515;  34  L.  J.  C.  P.  164.    Cf.  Heath  v. 

(m)  Welh  V.  Fox,  7  T.  E.  391  at  p.  Milward,  2  BiDg.  N.  0.  98 ;  4  L.  J.  0. 

397 ;  Jeffries  v.  O.  W.  Bailway,  5  E.  &  B.  P.  292. 
802  at  p.  806;  25  L.  J.  Q.  B.  107;  The 
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their  value  in  an  action  against  another  wrong-doer  who  takes 
goods  from  him  (q). 

Detinue. — The  action  of  detinue  lies  for  the  specific  recovery 
of  personal  chattels,  or  their  value,  at  the  option  of  the  plaintiff, 
to  the  possession  of  which  the  plaintiff  is  entitled  and  which  are 
wrongfully  withheld  from  him  by  the  defendant,  and  also  for 
damages  for  their  detention  (r).  The  wrongful  withholding  is 
the  gist  of  this  action  (s) ;  and  therefore  it  differs  from  trespass 
in  that  asportation  of  or  actual  injury  to  the  goods  is  not  the 
proper  subject  of  this  action,  and  from  trover  in  that  no  conver- 
sion to  the  defendant's  own  use  need  be  proved.  But  detinue 
may  well  lie  for  a  wrongful  withholding  after  the  asportation  or 
where  the  defendant  has  injured  the  goods  so  that  they  cannot  be 
restored  in  their  original  condition ;  in  such  cases  either  trespass 
or  detinue  will  lie.  Again,  in  so  far  as  an  alleged  conversion  con- 
sists of  wrongfully  detaining  the  goods,  for  example,  where  there 
has  been  a  demand  and  refusal,  either  trover  or  detinue  will 
lie  {t).  Detinue  was  formerly  the  appropriate  form  of  action  for 
such  a  conversion,  but,  as  in  an  action  of  detiaue  the  defendant 
could  clear  himself  by  wager  of  law,  the  plaintiff  always  elected 
to  sue  in  trover  whenever  the  facts  would  support  either 
action  (u). 

There  were  two  forms  of  the  action  of  detinue,  detinue  sur 
trover  and  detinue  sur  hailment ;  but  the  finding  and  the  bailment 
were  immaterial  allegations,  and  could  not  be  traversed  {x).  Tlie 
former  was  beyond  question  an  action  of  tort ;  as  to  the  latter, 
doubts  have  been  suggested  as  to  whether  it  was  not  in  substance 
an  action  on  contract  {y).  The  question  really  depends  upon  the 
facts  in  each  case ;  if  the  obligation  to  restore  is  one  imposed  by  a 
contract,  and  not  otherwise,  the  detention  is  a  breach  of  contract ; 
if  the  obligation  is  imposed  by  law  without  any  contract,  the 
detention  is  a  tort ;  if  the  defendant  has  by  contract  bound  him- 
self in  an  obligation  to  restore  co-extensive  with  that  imposed 
upon  him  by  law  apart  from  any  contract,  the  detention  is  both  a 
breach  of  contract  and  a  tort  {z). 

The  detention  necessary  to  support  an  action  is  an  adverse 

(g)  Juries  v.  G.  W.  Railway,  5  E.  &  B.  29  L.  J.  Ex.  188. 

806 ;  25  L.  J.  Q.  B.  107.  (k)  Clements  v.  Flight,  16  M.  &  W. 

(r)  3  Bl.  Com.  151 ;  Bullen  and  Leake,  42 ;  16  L.  J.  Ex.  11 ;  Olossman  v.  White, 

Preo.  (3rd  ed.),  p.  311.  7  0.  B.  43 ;  18  L.  J.  0.  P.  151 ;  Meeve  v. 

(s)  I$aach  v.  Otarhe,  1  Eol.  Bep.  128 ;  Falmer,  5  0.  B.  N.  S.  84  at  p.  93 ;  28 

Bull.  N.  P.  51 ;  2  Bulstr.  306 ;  Gledstane  L.  J.  0.  P.  168. 

V.  Hewitt,  1  Or.  &  J.  565 ;  9  L.  J.  (O.  S.)  (,y)  Walker  v.  Needham,  3  M.  &  G. 

Ex.  145 ;  Clements  v.  Flight,  16  M.  &  W.  557 ;  Bryant  v.  Herbert,  3  0.  P.  D.  389 ; 

42 ;  16  L.  J.  Ex.  11.  47  L.  J.  0.  P.  670. 

(<)  Gordon  v.  Harper,  7  T.  E.  9  at  p.  (z)  See  Corbett  v.  Packington,  6  B.  & 

12 ;  Burrows  v.  Bayne,  5  H.  &  N.  296 ;  0.  268 ;  5  L.  J.  (O.  S.)  Q.  B.  142 ;  Turner 

29  L.  J.  Ex.  188.  V.  Stallibrass,  [1898]  1  Q.  B.  56;  67  L. 

(tt)  Burrows  v.  Bay ne,5  H.  &  N.  296 ;  J.  Q.  B,  52.    And  ante,  p.  16. 
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or  wrongful  detention  by  the  party  sued,  or  by  bis  servants  or 
agents ;  and  it  is  not  enough  to  prove  merely  that  he  has  given 
notice  to  trustees  not  to  give  up  to  the  plaintiff  some  property 
which  is  in  their  possession  (a).  There  should  be  evidence  of  a 
request  on  the  part  of  the  plaintiff  to  have  the  goods  delivered 
to  him,  and  a  refusal  to  deliver  on  the  part  of  the  defendant.  A 
mere  depositary  of  goods  for  safe  custody,  or  a  pledgee  after  pay- 
ment of  the  debt  in  respect  of  which  the  pledge  was  given, 
having  the  goods  deposited  or  pledged  in  his  custody,  is  not  by 
reason  thereof  bound  to  be  active  in  bringing  the  goods  to  the 
plaintiff  in  the  absence  of  some  contract  to  do  so.  The  plaintiff 
must  come  for  them  (6).  So  an  agister  of  cattle  is  only  bound 
by  law,  apart  from  special  contract,  to  take  care  of  the  animals 
so  that  the  owner  may  come  and  take  them  away  (c).  A  similar 
obligation  'seems  to  be  imposed  by  law  upon  all  bailees  who 
receive  goods  for  the  purpose  of  exercising  work  and  labour  upon 
them  (d).  But  a  borrower  or  hirer  of  goods  for  his  own  benefit 
is  bound  to  return  the  goods  upon  demand  on  termination  of  the 
period  of  the  bailment  (e) ;  and  a  carrier  is  bound  not  only  to 
carry  but  to  deliver  (/).  It  may  be  that  the  goods  are  the 
plaintiff's  and  yet  the  detention  of  them  by  the  defendant  may 
be  perfectly  lawful  (g).  As  the  authorities  show  that  it  is  no 
answer  to  an  action  of  detinue,  when  a  demand  is  made  for  the 
re-delivery  of  a  chattel,  to  say  that  the  defendant  is  unable  to 
comply  with  the  demand,  by  reason  of  his  own  negligence  or 
breach  of  duty,  it  is  clearly  no  answer  where  a  chattel  has  been 
delivered  to  him  for  safe  custody,  to  say  that  he  has  lost  the  chattel, 
and  is  consequently  unable  to  re-deliver  it  to  the  plaintiff  (h). 

In  an  action  by  a  bailor  against  a  bailee  for  detaining  the 
goods  bailed,  it  is  no  answer  to  show  that  the  defendant  aban- 
doned possession  of  the  goods  before  action,  by  delivering  them 
over  to  some  third  person.  The  evidence  of  the  detention  is,  that 
the  defendant  having  taken  possession  of  the  plaintiff's  chattel, 
does  not  return  it  when  demanded  (i).    But,  if  the  defendant  has 

(a)  Latter  v.  White,  L.  E.  5  H.  L.  L.  J.  0.  P.  210. 
578 ;  41  L.  J.  Q.  B.  342.  (g)  Cloesman  y.  White,  7  0.  B.  43  at 

(6)  Clements  v.  Flight,   16  M.  &  W.  p.  55;  18  L.  J.  0.  P.  151. 
42 ;  16  L.  J.  Ex.  11 ;  Fitz.  Nat.  Brev.  (h)  Reeve  v.  Palmer,  5  C.  B.  N.  S.  91 ; 

138  A.  28  L.  J.  0.  P.  168  ;  Goodman  v.  Boycott, 

(e)  CorheU  v.  Fackington,  6  B.  &  C.  2  B.  &  S.  1 ;  31  L.  J.  Q.  B.  69. 
258 ;  5  L.  J.  (O.  S.)  K.  B.  142  ;  Turner  (i)  Jones  v.  DowU,  9  M.  &  W.  19  ;  11 

V.  Sfa?Z«6ra8s,  [1898]  2Q.  B.  56;  62L.  J.  L.  J.  Ex.  52.    G(.. Wilkinson  v.  Verity, 

Q.B.  52.  L.  E.  6  C.  P.  206;  40  L.  J.  0.  P.  141. 

(d)  Sir  W.  Jones,  Bailments,  pp.  90,  It  may  be  otherwise  where  the  defendant 
91.  gets  possession  by  finding  and  not  by 

(e)  Story  on  Bailments  (9th  ed.),  bailment  from  the  plaintiff.  See  Y.  B. 
s.  2.57  et  eeq.,  p.  231.  Mich.  12  Ed.   4,  f.  12,  pi.  2 ;   Pasoh. 

(/)  Hales  V.  L.  &  N.  W.  UailiMy,  4  27  Hen.  8,  fol.  13,  pi.  35,  cited  Reeve  v. 
C  &  S.  66 ;  32  L.^  J.  Q.  B.  292  ;  Taylor  Palmer,  5  0.  B.  N.  S.  at  p.  89 ;  27  L.  J. 
V.  G.  N.  Railway,  L.  B.  1  C.  P.  385  j  35      C.  P.  327. 
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parted  witli  the  possession  of  the  property  before  the  plaintiff's 
title  to  it  accrued,  he  has  not  then  detained  it  as  against  the 
plaintiff,  and  is  not  liable  in  detinue.  Thus,  where  the  defendant 
took  possession  of  goods  to  which  he  conceived  himself  to  be 
entitled  under  a  will,  which  turned  out  to  be  invalid,  and  before 
letters  of  administration  were  taken  out,  and  before  there  was 
any  legal  representative  to  demand  and  receive  the  goods,  the 
defendant  delivered  them  back  to  the  person  from  whom  he 
received  them,  and  then  the  plaintiff  took  out  administration  and 
demanded  the  property  of  the  defendant,  it  was  held  that  he 
could  not  recover,  as  the  defendant  had  never  detained  the  goods 
as  against  him  (_;).  But,  where  title-deeds  were  deposited  with 
the  defendant  by  the  testator,  and  lost  by  the  bailee  during  the 
lifetime  of  the  testator,  and  the  plaintiff  became  entitled  to  the 
possession  of  the  deeds  by  devise,  it  was  held  that  in  such  a  case 
the  loss  thereof  by  the  defendant  was  no  answer  to  the  plaintiff's 
claim  to  the  deeds  (k). 

Remedy  by  action — Order  for  delivery  of  speoifie  thing  de- 
tained.— In  the  old  action  of  detinue,  the  defendant  had  the 
option  of  retaining  possession  of  the  chattel  detained,  paying  to 
the  plaintiff  the  sum  at  which  the  jury  thought  proper  to  assess 
its  value  (l).  " The  judgment,"  observed  Frowike,  C.J,,  "is,  that 
the  plaintiff  shall  recos^er  the  goods  or  the  value ;  then  shall  issue 
a  writ  to  the  sheriff  to  distrain  the  defendant  to  deliver  the 
goods,  and,  if  he  will  not,  then  the  value  as  it  is  taxed  by  the 
inquisition.  And  so  it  is  in  the  election  of  the  defendant  to 
deliver  to  the  plaintiff  the  goods  or  the  value  "  (m).  This  option 
on  the  part  of  the  defendant  being  felt  to  operate  as  a  hardship 
upon  the  plaintiff  in  many  cases,  it  was  taken  away  by  sect.  78 
of  the  Common  Law  Procedure  Act,  1854,  which  has  been  re- 
pealed (n),  and  substantially  re-enacted  by  Order  XLVIII.,  rule  1, 
of  the  Eules  of  the  Supreme  Court,  1883.  That  rule  provides 
that  where  it  is  sought  to  enforce  a  judgment  or  order  for  the 
recovery  of  any  property  other  than  land  or  money  by  writ  of 
delivery,  the  court  or  judge  may,  upon  the  application  of  the 
plaintiff,  order  that  execution  shall  issue  for  the  delivery  of  the 
property,  without  giving  the  defendant  the  option  of  retaining 
the  property,  upon  paying  the  value  assessed,  if  any,  and  that, 
if  the  property  cannot  be  found,  and  unless  the  court  or  a  judge 
shall  otherwise  order,  the  sheriff  shall  distrain  the  defendant  by 

(j)  Orossfleld  v.  8^71,8  Exch.  828;  22  (m)  Keilw.  64  &;  Paler  v.  Hardyman, 

L.  J.  Ex.  325.  Yelv.  71 ;  Peters  v.  Hayward,  Cro.  Jao. 

(7c)  Wightman,  J.,  Goodman  v.  Boycott,  682.    Bed  quxre  as  to  the  option  of  the 

ante,  p.  594,  dissentiente  Blackburn,  J.  defendant  where  the  chattels  were  in  his 

(I)  Phillips  V.  Jones,  15  Q.  B.  859  at  possession ;  and  see  Wallcer  v.  Needham, 

p.  867;   19  L.  J.   Q.  B.  374;    Scarth,  3  M.  &  G.  at  p.  561,  note  (6). 

In  re,  L.  K.  10  Oh.  234;  44  L.  J.  Bk.  29.  («)  46  &  47  Vict,  o.  49,  sohed.- 

2  Q  2 


596  INJURIES  TO  EK^Hl'S  Ofr  PEOPERTY.      [CHAP.  Vlt 

all  his  lands  and  chattels  in  the  sheriff's  bailiwick,  till  the  defen- 
dant deliver  the  property ;  or  at  the  option  of  the  plaintiff,  that 
the  sheriff  cause  to  be  made  of  the  defendant's  goods  the  assessed 
value,  if  any,  of  the  property.  And  rule  2  provides  that  when  a 
writ  of  delivery  is  issued,  the  plaintiff  shall,  either  by  the  same 
or  a  separate  writ  of  execution,  be  entitled  to  have  made  of  the 
defendant's  goods  the  damages  and  costs  awarded,  and  interest. 
Moreover,  by  sect.  89  of  the  Judicature  Act,  1873,  and  by  the 
County  Court  Eules,  1903,  Order  XXV.,  rule  69,  the  county 
court,  in  cases  within  its  jurisdiction,  has  a  similar  power  to  order 
specific  delivery  of  chattels  wrongfully  detained. 

Bemedy  hy  action — Damages. — The  damages  recoverable  in 
an  action  for  injury  to  rights  of  property  in  chattels  vary  with  the 
nature  of  the  injury.  It  may  be  stated  generally  that  in  an  action 
of  trespass  the  damages  are  at  large  (o),  as  in  an  action  of  trespass 
to  land ;  in  an  action  of  trover  and  conversion  the  measure  of 
damages  is  prima  facie  the  value  of  the  chattel  converted ;  and 
in  detinue  it  is  the  value  of  the  goods  (if  not  returned  in  specie), 
together  with  such  damages  as  have  reasonably  flowed  from  the 
wrongful  detention. 

DaTnages  for  trespass. — In  an  action  for  trespass  to  goods 
juries  are  not  bound  "to  weigh  in  golden  scales  how  much  injury 
a  party  has  sustained  by  a  trespass"  (p).  The  jury  may  give 
exemplary  or  vindictive  damages  in  respect  of  the  manner  of  the 
trespass.  Thus,  where  the  plaintiff  complained  not  only  that 
the  defendant  took  his  goods,  but  that  he  did  so  under  a  false 
claim  of  right,  and  that  the  plaintiff  was  thereby  much  pre- 
judiced in  his  business,  and  believed  to  be  insolvent,  and  that 
by  means  of  the  premises  certain  lodgers  were  induced  to  believe 
that  the  plaintiff  was  in  embarrassed  circumstances,  and  that  the 
defendant  was  entitled  to  seize  the  goods  for  a  debt,  and  left 
the  house,  it  was  held  that  the  jury  might  give  vindictive 
damages  for  the  injury,  over  and  above  the  value  of  the  goods 
seized  (q). 

Tor  every  trespass  to  goods  nominal  damages  are  at  least 
recoverable,  because  the  trespass  is  of  itself  an  invasion  of  a 
legal  right  (r).  The  plaintiff  is  further  entitled  to  recover  all 
that  he  has  lost  through  the  wrongful  act  of  the  defendant  (s), 
and  therefore  if  any  actual  damage  has  been  done  to  the  goods, 
the  plaintiff  is  entitled  to  be  compensated  for  the  injury.     He  is 

(o)  Balme  v.  Huttoii,  9  Bing,  471  at  1 ;  Wennhalc  v.  Morgan,20  Q.  B.  D.  635 

p.  477 ;  2  L.  J.  Ex.  116.  57  L.  J.  Q.  B.  241. 

(p)  Loekley  v.  Pye,  8  M.  &  W.  133 ;  10  (r)  Dqss  v.  Dosi,  14  L.  T.  646 ;  Baylies 

L.  J.  Ex.  305.  V.  Fisher,  7  Bing.  153 ;  sub  nom.  Bayliss 

(9)  Brewer  v.  Dew,  11  M.  &  W.  625 ;  V.  Usher,  9  L.  J.  (O.  S.)  0.  P.  43. 
12  L.  J.  Ex.  448.     See  also  Bogera  v.  (s)  Bundle  v.  Little,  6  Q.  B.  174;  13 

Mricnamara,  14  0.  B.  27 ;  23  L,  J.  C.  P.  L.  J.  Q.  B.  311. 
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also  entitled  to  substantial  damages  for  being  deprived  of  the  use 
of  his  goods  during  the  time  necessary  to  repair  the  injury,  even 
though  during  that  time  he  was  able  to  supply  the  loss  of  the 
injured  goods  by  others  in  his  possession  (t).  If  the  trespass 
consists  in  depriving  the  plaintiff  of  the  goods  altogether,  the  full 
value  of  the  goods  may  be  recovered  {u) ;  and  any  consequential 
damage  naturally  and  reasonably  flowing  from  the  wrongful  act 
is  also  recoverable  (ce). 

By  sect.  29  of  the  Civil  Procedure  Act,  1833  (y),  a  jury  may 
in  an  action  of  trespass  to  goods  give  damages  in  the  nature  of 
interest  over  and  above  the  value  of  the  goods. 

Mitigation  of  damages. — It  may  be  urged  in  mitigation  of 
damages  that  the  injured  goods  were  of  little  or  no  value  (z). 
Where  an  action  was  brought  for  shooting  a  dog,  it  was  held  that 
the  character  and  propensities  of  the  animal  for  mischief  might 
be  considered  in  mitigation  of  damages  (a).  But  a  debt  due 
from  the  plaintiff  to  the  defendant  in  respect  of  the  goods  cannot 
be  taken  into  consideration  (6),  unless  the  plaintiff  held  the  goods 
subject  to  a  mortgage  or  charge  in  favour  of  the  defendant  (c), 
in  which  case  the  plaintiff  can  only  recover  according  to  his 
interest  in  the  goods.  If  in  the  course  of  the  cause  the  goods 
have  been  restored  to  the  plaintiff,  he  is,  nevertheless,  entitled  to 
proceed  for  his  further  damages  (if  any)  and  costs  (d). 

Damages  in  trover. — In  actions  for  the  conversion  of  chattels, 
the  full  value  of  the  chattels  at  the  time  of  the  conversion  is  the 
measure  of  the  damages  (e),  where  no  special  damage  has  been 
sustained,  and  the  goods  have  not  been  tendered  and  received 
back  after  action  (J).  Thus,  where  a  landlord  having  a  right 
to  distrain  upon  other  goods  seized  goods  privileged  from  distress, 
it  was  held  that  the  tenant  might  recover  the  full  value  of  the 
goods  seized,  though  the  rent  remained  due  and  other  goods 
were  on  the  premises  liable  to  seizure  (g).     So  a  plaintiff  was 

(0  The  Mediana  (1900),  A.  C.  113 ;  69  Q.  B.  146. 

L.  J.  P.  35.  (o)  Brierly  v.  Kendall,  17  Q.  B.  937 ; 

(m)  Gillard  v.  Brittan,  8  M.  &  W.  21  L.  J.  Q.  B.  161 ;  Toms  v.  Wilson,  4 

575  ;  11  L.  J.  Ex.  133  ;  The  Wirikfield  B.  &  S.  442, 445  at  p.  458  ;  32  L.  J.  Q.  B. 

(1902),  P.  42 ;  71  L.  J.  P.  21.  33,  382. 

(x)  Gilbertson  v.  Bichardson,  5  0.  B.  (d)  Laugher  v.  Brefitt,  5  B.  &  Aid. 

502 ;  17  L.  J.  C.  P.  112 ;  Keene  v.  DilTce,  762. 

4  Exoh.  388 ;  18  L.  J.  Ex.  440 ;  Hollo-  (e)  Mercer  v.  Jones,  3   Campb.  477 ; 

way  V.  Turner,  6  Q.  B.  928 ;  14  L.  J.  France  v.  Gaudet,  L.  E.  3  Q.  B.  199  ;  40 

Q.  B.  143;   Walker  V.  Olding,  1  B..  &  C.  L.   J.   Q.   B.   121.     This  may  be  the 

621 ;  32  L.  J.  Ex.  142.  amount  at  which  the  plaintiff  has  resold 

(j/)  3  &  4  Wm.  4,  0.  42.  the  goods  converted. 

(z)  J)u  Bost  v.  Beresford,  2  Campb.  (/)  Turner  v.  Sardcastle,  11   C.  B. 

511 ;  Fores  v.  Jones,  4  Esp.  97.  N.  S.  683 ;  31  L.  J.  0.  P.  193 ;  Edmond- 

(a)  Wells  y.  Head,  4  C.  &  P.  568.  son  v.  Nuttall,  17  0.  B.  N.  S.  280 ;  34 

(6)  Gillard  v.  Brittan,  8  M.  &  W.  575 ;  L.  J.  0.  P.  102. 

11  L.  J.  Ex.   133 ;   Keen  v.  Priest,  4  (gr)  Keen  v.  Friest,  4  H.  &  N.  236 ;  28 

H.  &  N.  236 ;  28  L.  J.  Ex.  157 ;  Atta<ik  L.  J.  Ex.  157 ;  Swire  v.  Leach,  18  C.  B, 

Y.  Pramwell,  3  B.  <fe  S.  520;  33  L.  J.  N,  S,  479;  34  L,  J.  0,  P.  1§0, 
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held  entitled  to  recover  the  full  value  for  the  conversion  of  certain 
looms  belonging  to  him  but  in  the  possession  of  the  defendant, 
which  on  the  following  day  the  defendant  might  lawfully  have 
seized  under  an  execution  Qi).  The  manufacturers  of  goods  for  a 
certain  vendor  delivered  the  goods  to  certain  purchasers  by  the 
direction  of  the  vendor  under  an  arrangement  that  the  purchasers 
should,  as  agents  for  the  vendor,  pay  to  the  manufacturers  the 
price  payable  to  them  by  the  vendor.  After  the  property  had 
passed  to  the  purchasers,  the  manufacturers  retook  possession ; 
and  it  was  held  that  the  purchasers  were  entitled  to  the  full 
value  of  the  goods,  although  they  had  not  paid  the  price  payable 
to  the  vendor  or  to  the  manufacturers  {i). 

Exemplary  or  vindictive  damages  are  not  recoverable  in  this 
action,  nor,  strictly  speaking,  were  consequential  damages  for- 
merly, these  being  more  properly  recoverable  in  detinue,  though 
in  process  of  time  they  became  recoverable  in  trover  also.  The. 
reason  of  this  is  that  payment  of  the  damages  recovered  in 
trover,  being  the  full  value  of  the  goods,  had  the  effect  of  a 
fictitious  sale  Qc),  the  plaintiff  waiving  the  tort  and  suing  for 
the  price  of  the  goods  converted.  Hence  the  payment  of  the 
damages  has  the  effect  of  transferring  the  property  in  the  goods 
from  the  plaintiff  to  the  defendant  (Z).  It  follows  that  the 
plaintiff  is  entitled  to  the  full  value  of  the  goods  where  he  does 
not  consent  to  receive  them  back.  If  the  chattel  is  of  such 
a  nature  that  the  loss  of  it  may  readily  be  supplied  by  the 
purchase  of  a  similar  chattel  in  the  market,  the  damage  will 
be  the  marketable  value  of  the  chattel  at  the  time  of  the 
conversion.  If  the  value  of  it  is  doubtful,  every  presumption  is 
made  against  the  wrong-doer.  Where  a  boy,  having  found  a 
jewel  set  in  a  socket,  took  it  to  a  jeweller's  to  know  what  it  was 
worth,  and  the  jeweller  took  the  jewel  out  of  the  socket  to 
examine  it,  and  then  refused  to  deliver  it  up,  and  the  boy 
brought  an  action  for  the  conversion  of  the  jewel,  "  several  of  the 
trade  were  examined  to  prove  what  a  jewel  of  the  finest  water  that 
would  fit  the  socket  would  be  worth,  and  the  Chief  Justice 
directed  the  jury,  that,  unless  the  defendant  did  produce  the 
jewel,  and  show  it  not  to  be  of  the  finest  water,  they  should 
presume  the  strongest  against  him,  and  make  the  value  of  the 
best  jewels  the  measure  of  their  damages,  which  they  accordingly 
did  "  (m). 

Qi)  Edmondson  v.  Nutlall,  17  C.  B.  (I)  Brinsmead  v.  Harrison,  Xi.  E.  6 

N.  S.  280 ;  3i  L.  J.  C.  P.  102.  0.  P.  584;  40  L.  J.  0.  P.  281 ;  affirmed 

(i)  Johnson  v.  Lancashire  &   York-  on  another  point,  L.  E.  7  C.  P.  547 ;  41 

shire  Railway,  3  C.  P.  D.  499.  L.  J.  0.  P.  190.    See  ante,  p.  548. 

(/c)  Fer  3eBse\,M..B,.,  Drake,  Ex  parte,  (m)  Armory  v.  Delamirie,  1  Str.  504, 

5  Oh.  D.  866  ;  46  L.  J.  Bk.  105.  ante,  p.  548. 
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The  foregoing  remarks  apply  in  case  of  a  conversion  by  a 
stranger  who  has  no  interest  in  the  property  converted.  It  has, 
however,  frequently  been  laid  down  that  where  the  defendant  has 
an  interest  in  the  property  converted,  the  true  measure  of  damage 
is  the  real  damage  sustained  by  the  unlawful  act.  Thus,  where 
mortgagees  had  entered  prematurely,  and  had  seized  the  mort- 
gaged goods  before  the  day  appointed  for  payment,  it  was  held 
that  the  measure  of  the  damages  was  not  the  value  of  the  goods, 
but  the  value  of  the  plaintiff's  interest  at  the  time  of  the  tres- 
pass. "  If  the  action  had  been  against  a  third  party,"  said  Lord 
Campbell,  C.J.,  "the  case  would  have  been  different"  (w).  So, 
where  the  plaintiff,  having  bought  some  sheep  of  the  defendant 
on  credit,  left  them  in  his  custody,  and  the  defendant,  without 
any  default  or  refusal  to  pay  on  the  part  of  the  plaintiff,  sold  the 
sheep,  it  was  held  that  [assuming  this  to  be  a  conversion  (o)] 
the  measure  of  damages  was  not  the  value  of  the  sheep,  but  the 
loss  sustained  by  the  plaintiff  by  not  having  the  sheep  delivered 
to  him  (p).  In  another  case  a  debtor  deposited  with  his  creditor 
a  dock  warrant  for  certain  goods  as  security  for  a  loan  to  be  re- 
paid on  a  day  named,  it  being  agreed  that,  in  default  of  payment, 
the  creditor  should  be  at  liberty  to  dispose  of  the  goods,  The 
debtor  became  bankrupt,  and  the  creditor .  before  the  day  named 
for  payment  made  a  contract  to  sell  the  goods,  and  on  the  day 
named  delivered  the  warrant  to  his  purchaser,  who  took  possession 
on  the  following  day.  It  was  held  that  [assuming  the  delivery 
of  the  warrant  to  be  a  conversion  (q)'\  the  damages  were  merely 
nominal,  the  debtor  being  neither  able  nor  willing  to  pay  (r). 

But,  where  the  action  is  brought  against  a  third  party,  it  will 
be  no  ground  for.  a  reduction  of  damages  that  the  plaintiff  is  a 
purchaser  who  has  bought  the  goods  on  credit,  except,  perhaps, 
where  the  conversion  has  the  effect  of  relieving  him  from  the 
legal  liability  to  pay  for  the  goods  (s).  So,  also,  it  is  no  ground 
for  a  reduction  of  damages  that  the  defendant  might  have  seized 
other  goods,  and  has  taken  the  wrong  goods  by  mistake  (t),  or 
has  seized  at  a  time  when  he  was  not  justified  in  so  doing  (u). 

(»)  Brierly  v.  Kendall,  17  Q.  B.  937;  Q.  B.  D.  484  at  p.  490;  47  L.  J.  Q.  B. 

21  L  J  Q.  B.  161.  700 ;  per  Willes,  J.,  EalUday  v.  Bolgaie, 

(o)   As    to    which    see    Bloxam    v.  L.  R.  3  Ex.  299;   37  L.  J.   Ex.  174; 

Sanders,  4  B.  &  C.  941 ;    Milgate   v.  ante,  p.  577. 

Kebble,  3  M.  &  G.  100 ;  10  L.  J.  0.  P.  (r)  Johnson  v.  Stear,  15  C.  B.  N.  S. 

277 ;  ante,  p.  576.  330 ;  33  L.  J.  C.  P.  130. 

(p)  CMneryv.  Viall,  5  H.  &  N.  288;  («)  Johnson  v.  Lancashire  and  Torh- 

29  L.  J.  Ex.  180.    And  see  Biort  v.  L.  shire  Eaily.,  3  C.  P.  D.  499. 

&  N.  W.  Ely.,  4  Ex.  D.  188;  48  L.  J.  ,    («)  Keen  v.  Priest,  4  H.  &  N.  236  ;  28 

Ex.  545.  L.  J.  Ex.  157;  Attach  v.  Bramwell,  3 

(g)  As  to  which  see  per  Blackhurn,  B.  &  S.  520;  32  L.  J.  Q.  B.  146. 

J.,  Donald  v.  SuohUnq,  L.  E.  1  Q.  B.  585  («)  Edmondson  v.  Nvttall,  17  0.  B. 

at  p.  617;   35  L.  J.  Q.   B.  232 ;  per  N.  S.  280;  34  L.  J.  0.  P.  102. 
Bramwell,  L.J[.,  MulUner  v.  Florence,  3 
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These  distinctions,  however,  have  ceased  to  be  of  much  practical 
value  since  the  passing  of  the  Judicature  Acts,  under  which,  if  the 
defendant  has  any  right  in  respect  of  the  goods  converted,  he 
may  generally  make  it  a  subject  of  counterclaim ;  but  they  are 
still  important,  upon  the  question  of  costs,  which  vary  according 
as  the  defendant  has  a  defence  to  the  plaintiff's  action,  or  merely 
a  right  available  by  counterclaim. 

The  jury  are  not  limited  in  assessing  the  damages  to  the  price 
or  value  of  the  article  on  the  day  of  the  conversion,  but  may 
give  the  value  at  any  subsequent  time  at  their  discretion,  as  the 
plaintiff  might  have  had  a  good  opportunity  of  selling  the  goods 
if  they  had  not  been  detained  {x).  If  the  defendant,  acting  hona 
fide  under  the  belief  that  he  had  acquired  the  lawful  ownership  of 
the  chattel,  has  proceeded  to  lay  out  money  upon  it,  and  improve 
it,  and  increase  its  value,  the  plaintiff  will  not  in  all  cases  be 
entitled  to  swell  the  damages  by  estimating  them  according  to  the 
improved  value  of  the  article.  "  It  may  be,"  observed  Maule,  J., 
"  that  the  wrong-doer,  who  acquires  no  property  in  the  thing  he 
converts,  acquires  no  lien  for  what  he  expends  upon  it,  and  the 
owner  may  bring  detinue  or  trover ;  but  it  does  not  follow  that,  if 
the  owner  brings  trover,  he  is  to  recover  the  full  value  of  the 
thing  in  its  improved  state.  The  proper  measure  of  damage,  as  it 
f  eems  to  me,  is  the  amount  of  the  pecuniary  loss  the  plaintiff  has 
sustained  by  the  conversion  of  the  chattel,"  that  is,  what  it  was 
really  worth  at  the  time  of  the  conversion  {y).  If  at  the  time  of 
the  seizure  the  plaintiff  was  under  an  obligation  to  have  the  goods 
sold,  then,  if  they  have  been  fairly  sold,  the  prices  realized  at  the 
sale  may  be  the  fair  measure  of  damages,  if  there  has  been  nothing 
oppressive  in  the  defendant's  conduct,  or  that  of  his  agents  {z) ; 
but,  if  at  the  time  of  the  seizure  the  plaintiff  was  under  no  obli- 
gation to  part  with  his  goods,  he  is  at  the  very  least  entitled  to 
be  placed  in  the  condition  he  was  in  at  the  time  his  goods  were 
taken  away  from  him,  and  to  be  compensated  with  such  an  amount 
of  money  as  will  enable  him  to  replace  the  goods  (a). 

If  the  act  of  conversion  amounts  to  pound  breach,  the  person 
guilty  of  the  wrong  will  be  liable  in  damages  to  the  land- 
lord (b),  and  also  to  the  owner  of  the  property  for  damages  for  the 
conversion.  It  might  be  difScult  in  the  latter  case  to  ascertain 
the  damages ;  but  they  would  not  exceed  in  the  whole  the  value 
of  the  chattels  distrained  (e). 

(o!)  Oreming  v.  Wilhineon,  1  C.  &  P.  (a)  Olasspoole  v.  Toung,  9  B.  &  C.  696 ; 

625.  7  L.  J.  (O.  S.)  K.  B.  305. 

Cy)  Beid  v.  Fairhanles,  13  C.  B.  692  at  (6)  I.e.,  in  an  action,  not  for  oon- 

p.  729 ;  22  L.  J.  0.  P.  206.  version, but  for  pound  breach,  ante,  p.  337. 

(z)   Whitmore  v.  Blaok,  13  M.  &  W.  (c)  Turner  v.  Ford,  15  M.  &  W.  212  at 

507;  14  L.  J.  E5.  19,  p.  215 ;  15  L.  J.  E?.  215, 
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Bemedies — Damages  for  the  conversion  of  negotiable  instruments 
are  prima  facie  the  face  value  of  the  instrument  converted  {d) ; 
but  the  defendant  may  show  the  amount  of  principal  and  interest 
actually  due  upon  the  bills  or  notes  at  the  time  of  the  refusal  to 
deliver  them  up  (e).  But,  if  a  document  purporting  to  be  a  bill 
or  note,  has  been  lost  or  accidentally  destroyed,  and  the  defendant 
is  unable  to  deliver  it  up,  and  can  prove  that  it  was  not  a  genuine 
security,  and  was  of  no  value  at  all  at  the  time  of  the  conversion, 
nominal  damages  only  may  be  recoverable,  if  the  plaintiff  is  en- 
titled to  recover  damages  at  all  (/).  If  the  security  has  been 
mutilated  and  rendered  valueless  by  the  wrongful  act  of  the 
defendant,  the  plaintiff  will  be  entitled  to  recover  what  it  would 
have  been  fairly  worth  to  him  had  it  continued  a  complete  in- 
strument (</). 

Bemedies — Damages  recoverable,  where  defendant  has  offered  to 
return  goods,  or  plaintiff  has  received  them  back  after  commencement 
of  action. — When  the  goods  have  been  returned  and  received 
unconditionally  by  the  plaintiff,  after  the  commencement  of  the 
action,  and  no  special  damage  has  been  sustained,  nominal 
damages  only  are  recoverable.  When  substantial  damages  have 
been  recovered,  notwithstanding  the  return  of  the  goods  after  the 
commencement  of  the  action,  there  has  been  either  an  injury  to 
the  property  converted,  or  the  damage  has  been  the  necessary 
consequence  of  the  conversion ;  as  in  the  case  of  the  detention  or 
conversion  of  a  riding-horse,  where  the  horse  may  have  been 
deteriorated  by  ill-usage,  or  where  the  plaintiff  could  not  get 
•back  his  horse  without  paying  certain  charges  for  his  keep,  the 
payment  being  a  necessary  consequence  of  the  conversion.  But 
the  plaintiff,  although  he  has  taken  upon  himself  to  accept  the 
goods  without  imposing  any  condition  upon  the  defendant,  has  a 
right  to  go  on  with  the  action  for  the  purpose  of  recovering  his 
costs  (A). 

Damages  in  the  natwe  of  interest,  over  and  above  value  of 
goods. — By  the  3  &  4  Wm.  4,  c.  42,  s.  29,  it  is  enacted,  that  in  all 
actions  of  trover  or  trespass  de  bonis  asportatis,  the  jury,  on  the  trial 
of  any  issue,  or  any  inquisition  of  damages,  may,  if  they  think  fit, 
give  damages  in  the  nature  of  interest,  over  and  above  the  value 
of  the  goods  at  the  time  of  the  conversion  or  seizure  thereof  (i). 

(d)  Savins  v.  London  &  South  Western       Wills  v.  Wells,  8  ih.  264 ;  2  Moore,  254. 
Banh,  [1900]  1  Q.  B.  270;  69  L.J.  Q.B.  (g)  M'Leod  v.  mGliie,  2   Sc.  N.  E. 
164.    The  same  would  seem  to  apply  to      604. 

a  conditional  order  for  the  payment  of  (Ji)  Moon  v.  Raphael,  2  Bing.  N.  0. 

money,  where  there  is  no    reason    to  310 ;  5  L.  J.  C.  P.  46.    Cf.  WiUiams  v. 

anticipate  that  the  condition  will  not  be  Archer,  5  C.  B.  318 ;  17  L.  J.  0.  P.  82. 
fulfilled.  (0  See  Phillips  v.  Homfray,  44  Oh, 

(e)  Mercer  v.  Jones,  3  Campb.  477.  D.  694 ;  59  L,  J.  Ch,  547. 
(/)  Matheyi  v.  Sherwell,  2  Taunt.  439 ; 
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Consequential  damages. — Where  a  carpenter's  tools  have  been 
detained  or  converted,  and  the  carpenter,  by  reason  thereof,  has 
lost  a  valuable  job,  or  been  unable  to  earn  his  customary  wages, 
damages  far  beyond  the  value  of  the  tools  may  be  recovered  (k). 
If,  in  an  action  for  the  conversion  of  a  horse,  the  plaintiff  claims 
damages  in  respect  of  his  being  obliged  to  hire  other  horses  for 
his  use,  in  consequence  of  his  being  deprived  of  his  own  horse,  he 
will  be  entitled  to  recover  the  amount  expended  by  him  for  horse^ 
hire,  in  addition  to  the  value  of  his  own  horse  at  the  time  of  the 
conversion  (I).  A  person  who  has  wrongfully  taken  goods  and 
handed  them  over  to  a  third  person,  is  bound  to  pay  what  it  has 
cost  the  owner  of  the  goods  to  get  them  out  of  the  possession 
of  the  person  into  whose  hands  they  have  been  wrongfully 
delivered  (m). 

Damages  in  detinue. — In  an  action  for  wrongful  detention  by  one 
man  of  that  which  belongs  to  another  if  there  be  no  substantial 
loss  at  all  sustained,  but  the  mere  denial  of  the  right,  which  right 
is  vindicated  in  the  course  of  the  action,  in  such  a  case,  there  being 
no  pecuniary  damage  sustained,  no  pecuniary  compensation  is  given, 
and  nominal  damages  will  be  enough  ;  but  if  a  substantial  loss 
has  been  suffered  in  consequence  of  the  wrongful  act,  what  those 
who  have  to  redress  the  wrong  ought  to  do  is  to  give  compensa- 
tion for  the  loss.  Damages  are  not  given  in  poenam  in  an  action 
for  detention;  it  is  not  a  paternal  correction  inflicted  by  the 
court,  but  simply  compensation  for  a  loss  (n). 

Damages  in  detinue — Assessment  of  value. — The  value  of  the 
thing  detained  should  be  assessed  at  the  highest  price  it  bore  in 
the  market  at  any  time  during  the  period  of  its  detention  (o) ; 
and,  where  the  value  is  doubtful,  and  the  defendant  might  have 
returned  it  if  he  had  thought  fit,  every  fair  presumption  and  in- 
ference should  be  made  in  favour  of  the  owner  of  the  property 
seeking  its  restitution,  and  against  the  wrong-doer  who  has 
detained  it  from  him.  But,  where  the  value  of  the  article  lies 
peculiarly  within  the  knowledge  of  the  plaintiff,  he  should  prove 
the  value  of  it,  in  order  to  enable  the  jury  to  make  a  correct 
assessment  of  the  damages.  Thus,  when  he  sues  for  the  detention 
of  letters  and  documents,  he  should  prove  the  nature  of  the 
letters,  and  of  what  use  they  were  to  him  (ja).    If  he  sues  for  the 

(70  BodUy  v.Ileynoldti,8  Q.  B.  779;  Soevey,  1  Or.  &  M.  775;  2  L.  J.  Ex. 

15  L.  J.  Q.  B.  219;  Wood  v.  Bell,  6  E.  251. 

&  B.  355  ;  25  L.  J.  Q.  B.  148,  321.    As  (n)    Per  Bowen,  L.J.,    Williams    y. 

to  the  necessity  for  giving  notice  of  such  Peel  River  Co.,  55  L.  T.  689,  cited  in 

damage,  see  France  v.  Oaudet,  L.  E.  6  Dreyfus  v.  Peruvian  Ouano  Co.,  42  Ch. 

Q.  B.  199 ;  40  L.  J.  Q.  B.  121.  D.  66  at  p.  75 ;  58  L.  J.  Ch.  758. 

(?)  Davis  V.  Oswell,  7  0.  &  P.  804.  (o)  Archer  v.  Williams,  2  0.  &  K.  27. 

(to)  See  Syeds  v.  Hay,  4  T.  E.  260  at  Cf.  Barrow  v.  Arnaud,  8  Q.  B.  595,  609. 

p.  264  ;  and  of.  Eeene  v.  DiVce,  4  Exoh.  (p)  Anderson  v.  Passman,  7  C.  &  P. 

388;    18  L.  J.  Ex.  440;    Pritehet   v.  193. 
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detaining  of  title-deeds,  lie  should  prove  the  value  of  the  property 
to  which  they  refer,  and  that  the  deeds  are  essential  to  the 
establishment  of  the  title,  and  he  will  then  be  entitled  to  have 
the  damages  assessed  at  the  value  of  the  estate  (q). 

Damages  in  detinue — Assessment  of  damages  where  the  whole,  or 
part,  of  the  goods  have  heen  delivered  up  after  action. — If  all  or  any 
of  the  goods  have  been  delivered  up  after  suit,  the  plaintiff  may 
recover  damages  for  their  detention  if  he  has  sustained  any ;  and, 
for  the  residue  not  delivered  up,  he  may  have  the  usual  writ  of 
delivery  (r).  In  an  action  of  detinue  for  several  goods,  which 
were  collectively  valued  at  one  sum  in  the  declaration  and  by  the 
jury,  it  was  held  that,  if  all  the  goods  were  not  given  up^f  one 
article  was  withheld — the  defendant  was  liable  for  the  value  of 
all ;  but  in  an  action  for  detaining  two  things,  the  defendant  may 
before  verdict  give  up  one,  and  plead  as  to  the  other  (s).  If  there 
is  a  good  defence  to  part  of  the  goods,  by  reason  that  the  defen- 
dant was  always  ready  to  deliver  them,  the  jury  must  assess  the 
value  of  the  residue  of  the  goods,  and  damages  for  the  detention, 
but  none  as  to  the  goods  delivered  up.  If  there  was  no  defence 
as  to  them,  then  the  jury  must  assess  the  value  of  the  residue  of 
the  goods,  and  damages  for  the  prior  detention  of  those  that  were 
delivered  up  (t). 

Whenever  the  defendant  has  wrongfully  detained  the  plaintiff's 
chattels,  he  is  answerable  for  all  the  loss  naturally  resulting  in 
the  ordinary  course  of  things  from  his  wrongful  act  (u).  In  an 
action  for  detaining  railway-scrip,  which  had.  been  delivered  up 
to  the  plaintiff  after  the  commencement  of  the  action,  under  a 
judge's  order,  it  was  held  that  the  judge  was  warranted  in 
directing  the  jury  at  the  trial,  that  in  estimating  the  damages 
they  might  take  into  consideration  the  difference  in  the  value  of 
the  scrip  at  the  time  of  the  demand  and  the  time  of  its  delivery 
to  the  plaintiflF  under  the  judge's  order  (x).  Where  railway-scrip, 
shares  or  stock  have  been  unlawfully  detained  after  demand,  and 
given  up  after  the  commencement  of  the  action,  the  measure  of 
damages  is  the  highest  sum  the  scrip  could  have  been  sold  for 
during  the  period  of  its  detention,  deducting  the  value  of  it  at 
the  time  it  was  received  back  by  the  plaintiff.  The  wrong-doer 
cannot  get  off  with  less  than  that,  and  may  have  to  pay  greater 
damages  (y). 

A  defendant  who  has  wrongfully  detained  the  plaintiff's  horse 

(g)  Boll.  Abr.  Detinue,  E.  2  W.  B1.  853. 

M  Orossfleld  v.  Sttch,  8  Bxch.  159;  00  Barrow  v.  Arnaud,  8  Q.  B.  609. 

22  L.  J.  Ex.  65.  (a)  Williams  v.  Archer,  5  C.  B.  318 ; 

(s)  Bro.  Abr.  Tendbk,  pi.  39.  17  L.  J.  C.  P.  82 ;  Barrow  v.  Arnaud, 

(0  Oromfleld  v.  Such,  8  Exch.   165,  supra. 
828 ;  22  L.  J.  Ex.  65 ;  Fawly  v.  Eolly,         (y)  Archer  v.  Williams,  2  C.  &  K.  27. 
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cannot  make  the  expense  of  the  horse's  keep,  while  he  was  wrong- 
fully detained,  a  ground  for  reduction  of  the  damages  {z). 

By  the  Metropolitan  Police  Courts  Act,  1839  {a),  where  goods 
to  a  value  not  greater  than  15Z.  are  wrongfully  detained  by  any 
person  within  the  limits  of  the  metropolitan  police  district,  a 
magistrate  may  order  them  to  be  delivered,  or  their  value,  in 
default  of  delivery,  to  be  paid,  to  the  owner.  An  order  under  tliis 
enactment  is  not  a  bar  to  an  action  for  special  damage  consequent 
on  the  wrongful  detention  (&). 

Bemedies — Damages  in  actions  for  seizures  under  the  Customs 
Acts, — By  the  Custom  Laws  Consolidation  Act,  1876  (e),  "  in  case 
any  action,  indictment,  or  other  proceeding  shall  be  brought  to 
trial  against  any  person  on  account  of  any  seizure  (whether  any 
information  be  brought  to  trial  for  the  condemnation  of  the  same 
or  not),  and  a  verdict  shall  be  given  for  the  plaintiff,  if  the  judge 
or  justice  before  whom  such  action,  indictment,  information,  or 
other  proceeding  shall  be  tried  or  heard,  shall  certify  on  the  record, 
information,  or  other  written  proceedings  that  there  was  reasonable 
or  probable  cause  for  seizure,  the  plaintiff  shall  not  be  entitled  to 
more  than  twopence  damages  nor  to  any  costs;  nor  shall  the 
defendant  be  fined  more  than  one  shilling." 

Remedy  by  injunction. — -Where  specific  chattels  necessary  for 
conducting  a  particular  business  are  in  the  possession  of  persons 
who  claim  a  lien  upon  them,  and  threaten  an  immediate  sale,  the 
court  will  interfere  by  injunction,  and  give  the  debtor  an  oppor- 
tunity of  redeeming  his  property  (d).  The  court  also  has  juris- 
diction, under  the  Bankruptcy  Act,  1883  (e),  to  prevent  by 
injunction  a  third  person  from  dealing  with  property  fraudulently 
assigned  before  a  bankruptcy  (/). 

Whenever  certain  specific  chattels  have  been  placed  in  the 
hands  of  a  depositary  or  an  agent,  and  the  latter,  in  breach  of  his 
duty,  to  his  employer  or  principal,  contracts  for  the  sale  of  these 
goods  to  a  third  party,  the  depositary  or  agent  will  be  restrained 
from  parting  with  the  possession  of  the  property  (g). 

Bemedies — Beplevin  of  things  distrained. — By  the  common  law, 
whenever  the  goods  of  one  man  have  been  wrongfully  distrained  by 
another  (not  being  a  sheriff  or  his  officer  acting  in  execution  of  the 
process  of  a  superior  court),  and  the  person  out  of  whose  possession 
the  goods  had  been  taken  wished  to  have  them  restored  to  him, 
and  to  try  the  lawfulness  of  the  seizure,  he  might  get  back  his 

(z)  Warmer  v.  Biggs,  2  0.  &  K.  31.  64 ;  29  L.  J.  Oh.  301. 
(a)  2  &  3  Vict.  0.  71,  s.  40.  (e)  46  &  47  Vict.  o.  52,  ss.  92,  et  sea. 

(6)  Midland     Bailway     v.     Martin,  If)  Anderson,  Ex  parte,  L.  B.  5  Oh. 

[1893]  2  Q.  B.  172 ;  62  L.  J.  Q.  B.  517.  473 ;  39  L.  J.  Bk.  49. 

(c)  39  &  40  Vict.  0.  36,  s.  267.  (</)  Wood  v.  Koweliffe,  3  Hare,  308, 

(d)  North  V.  G.  N.  Bailway,  2  ^iff. 
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goods  by  giving  security  to  the  sheriff  of  the  county  to  prosecute 
an  action  with  success,  and  make  out  the  injustice  of  the  taking. 
The  proceeding  by  which  this  was  accomplished  was  called  a 
replevin,  or  the  getting  back  of  a  chattel  taken  and  detained  as  a 
pledge  or  security,  by  substituting  another  pledge  in  the  place  of 
the  thing  taken  (h). 

Considerable  changes  in  the  procedure  in  this  action  have 
been  made  by  the  County  Courts  Act,  1888  (i).     By  sect.  134  of 
that  Act  the  sheriff  shall  have  no  powers  and  responsibilities  with 
respect  to  replevin  bonds  and  replevins ;  but  the  registrar  of  the 
court  of  the  district  in  which  any  goods  subject  to  replevin  shall 
be  taken,  shall  be  empowered  to  approve  of  the  replevin  bonds,  and 
to  grant  replevins,  and  to  issue  all  necessary  process  in  relation 
thereto,  and  such  process  shall  be  executed  by  the  bailiff.     The 
registrar  shall,  at  the  instance  of  the  party  whose  goods  have  been 
seized,  cause  the  same  to  be  replevied  to  such  party  on  his  giving 
security  as  follows  : — By  sect.  135  :  If  the  replevisor  wishes  to 
commence  proceedings  in  the  High  Court,  he  shall,  at  the  time  of 
replevying,  give  security,  to  be  approved  of  by  the  registrar,  for 
such  amount  as  the  registrar  may  deem  suflScient  to  cover  the 
alleged  rent  or  damage ;  or,  if  the  goods  have  been  seized  other- 
wise than  under  colour  of  distress,  the  value  of  the  goods,  and  in 
either  case  the  probable  costs  of  the  action  in  the  High  Court, 
conditioned  to  commence  an  action  of  replevin  against  the  seizor 
in  the  High  Court  within  a  week  from  the  date  thereof,  and  to 
prosecute  such  action  with  effect  and  without  delay ;  and  unless 
judgment  thereon  be  obtained  by  default,  to  prove  before  the 
High  Court  that  he  had  good  ground  for  believing  either  that  the 
title  to  some  corporeal  or  incorporeal  hereditament,  the  rent  or 
value  whereof  exceeded  201.  by  the  year,  or  to  some  toll,  market, 
fair,  or  franchise  was  iu  question,  or  that  such  rent  or  damages,  or 
the  value  of  the  goods  seized,  exceeded  201.,  and  to  make  return  of 
the  goods,  if  a  return  shall  be  adjudged.     By  sect.  136  :  If  the 
replevisor  wishes  to  commence  proceedings  in  the  County  Court, 
he  shall  at  the  time  of  replevying  give  security,  to  the  approval 
of  the  registrar,  for  such  an  amount  as  the  registrar  shall  deem 
sufBcient  to  cover  the  alleged  rent  or  damage  in  respect  of  which 
the  distress  shall  have  been  made,  or  if  the  goods  replevied  have 
been  seized  otherwise  than  under  colour  or  distress,  the  value  of 
the  goods ;  and  in  either  case  the  probable  costs  of  the  action,  con- 
ditioned to  commence  an  action  of  replevin  against  the  seizor  iu 
the  court  of  the  district  in  which  the  goods  shall  have  been 
seized,  within  one  month  from  the  date  of  the  security ;  and  to 

(7j)  On.    Litt.    145  6 ;    Spelm.   Glo3.      ei  seq. 
485 ;    Gilbert    on    Keplevins,    pp.    80,         («')  51  &  52  Yiot.  c.  43. 
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prosecute  sucli  action  with  effect  and  without  delay,  and  make  a 
return  of  the  goods,  if  a  return  shall  be  adjudged.  By  sect.  137 
replevins  may  be  removed  by  certiorari  into  the  High  Court  upon 
the  terms  therein  mentioned. 

The  authorities  all  lay  it  down  that  replevin  can  only  be  main- 
tained where  goods  are  taken  by  one  man  out  of  the  possession  of 
another ;  not  where  they  have  been  delivered  upon  a  contract ; 
and  this  is  clear  upon  the  form  of  pleading,  which  always  was  that 
the  defendant  "  took  and  detained  "  the  goods,  the  plea  to  which 
allegation  was  non  cepit  (h). 

Keplevin  does  not  lie  for  goods  whicTi  were  taken  abroad,  but 
are  detained  here  (Z),  as  the  object  of  the  proceeding  is  to  restore 
the  possession  as  it  was  before  the  taking. 

Lord  Eedesdale  held  that  the  writ  of  replevin  was  merely 
meant  to  apply  to  the  case  where  A  takes  goods  wrongfully  from 
B,  and  B  applies  to  have  them  re-delivered  to  him  upon  giving 
security,  until  it  shall  appear  whether  A  has  taken  them  right- 
fully. But,  if  A  is  in  possession  of  goods  in  which  B  claims  a  pro- 
perty, this  is  not  the  writ  to  try  that  right  (m).  Wliere,  there- 
fore, a  bailee,  who  had  the  lawful  possession  of  chattels  by  delivery 
from  the  owner,  placed  the  chattels  in  the  hands  of  the  defendant, 
who  set  up  a  lien  upon  them,  and  the  plaintiff  proceeded  to  re- 
plevy the  goods  and  bring  an  action  of  replevin,  it  was  held  that 
he  had  mistaken  his  remedy  and  could  not  proceed  by  replevin, 
but  should  have  proved  his  prior  right  in  an  action  for  detaining, 
or  for  wrongfully  converting,  the  chattels.  "  The  whole  proceed- 
ing of  replevin  at  common  law,"  observes  Coleridge,  J.,  "  is  dis- 
tinguished from  that  in  trespass,  in  this,  amongst  other  things  : 
that,  while  the  latter  is  intended  to  procure  a  compensation  in 
damages  for  goods  wrongfully  taken  out  of  the  actual  or  con- 
structive possession  of  the  plaintiff,  the  object  of  the  former  is  to 
procure  the  restitution  of  the  goods  themselves ;  and  this  it  effects 
by  a  preliminary,  ex  parte  interference  by  the  officer  of  the  law 
with  the  possession.  This  being  done,  the  action  of  replevin, 
apart  from  the  replevin  itself,  is  again  distinguished  from  the 
action  of  trespass  by  this,  that,  at  the  time  of  declaring,  the  sup- 
posed wrongful  possession  has  been  put  an  end  to,  and  the  litiga- 
tion proceeds  for  the  purpose  of  deciding  whether  he,  who  by  the 
supposition  was  originally  possessed,  and  out  of  whose  possession 
the  goods  were  originally  taken,  and  to  whom  they  have  been 
restored,  ought  to  retain  that  possession,  or  whether  it  ought  to  be 
restored  to  the  defendant.  .  .  .  As  a  general  rule,  it  is  just  that  a 

(fc)  Galloway  v.  Bird,  4  Bing.  299  at         (m)  Wilsons,  In  re,   1   Sch.  &  Lef. 
p.  301 ;  5  L.  J.  (O.  S.)  0.  P.  180.  320, n. 

(0  Nightingale  v.  Adams,  1  Show.  91. 
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party  in  the  peaceable  possession  of  land  or  goods  should  remain 
undisturbed,  either  by  the  party  claiming  adversely  or  by  the 
officers  of  the  law,  until  the  right  be  determined  and  the  posses- 
sion shown  to  be  unlawful.  But,  where,  either  by  distress  or 
merely  by  a  strong  hand,  the  peaceable  possession  has  been  dis- 
turbed, an  exceptional  case  arises  ;  and  it  may  be  just  that,  even 
before  any  determination  of  the  right,  the  law  should  interpose  to 
replace  the  parties  in  the  condition  in  which  they  were  before  the 
act  done,  security  being  taken  that  the  right  shall  be  tried,  and 
the  goods  be  forthcoming  to  abide  the  decision  "  («). 

A  person  from  whose  possession  goods  have  been  taken  is 
entitled  to  replevy  them  and  try  the  lawfulness  of  the  taking. 
Thus,  he  who  has  the  goods  of  another  pledged  to  him,  or  who  has 
the  cattle  of  another  to  manure  his  land,  has  a  sui3Bcient  property 
to  maintain  replevin  (o).  Formerly  if  the  cattle  of  a  fetiie  sole  were 
taken,  and  afterwards  she  married,  the  husband  alone  could  bring 
the  action ;  for  the  cattle  vested  exclusively  in  the  husband  by 
the  marriage.  But,  if  the  goods  taken  were  those  which  the  feme 
had  as  an  executrix,  she  might  join  with  her  husband  in  the 
replevin  (p). 

Remedies — Replevin  of  chattels  distrained  under  warrant  of  Jus- 
tices.— "  Though  in  ordinary  practice,"  observes  Parke,  B.,  "  it  is 
applied  only  to  a  distress  for  rent,  yet  a  replevin  is,  at  common 
law,  a  remedy  applicable  in  all  cases  where  goods  are  improperly 
taken.  And  I  find  no  satisfactory  authority  to  show  that  it  will 
not  lie  where  goods  are  improperly  taken  under  the  warrant  of 
a  justice  (of  the  peace).  In  some  cases,  no  doubt,  the  court  will 
interfere  to  prevent  a  replevin  to  save  its  process  from  being 
defeated.  The  rule  is  correctly  stated  in  Chief  Baron  Gilbert's 
treatise  on  Replevin  (q),  where  it  is  said,  '  If  a  superior  court  award 
an  execution,  it  seems  that  no  replevin  lies  for  goods  taken  by  the 
sheriff  by  virtue  of  the  execution ;  and,  if  any  person  shall  pretend 
to  take  out  a  replevin  and  execute  it,  the  court  of  justice  would 
commit  them  for  contempt  of  their  jurisdiction,  because  by  every 
execution  the  goods  are  in  the  custody  of  the  law,  and  the  law 
ought  to  guard  them,  and  it  would  be  troubling  the  execution 
awarded,  if  the  party  on  whom  the  money  was  to  be  levied  should 
fetch  back  the  goods  by  replevin,  and  therefore  they  construe 
such  endeavours  to  be  a  contempt  of  their  jurisdiction,  and  upon 
that  contempt  commit  the  offender;  that  is,  if  a  person  attempt 

(»)  Mennie  v.  Blalte,  6  E.  &  B.  842;  born  v.  Greaves,  2  Lev.  107;  Serres  v. 

25  L.  J.  Q.  B.  399.  Dodd,  2  B.  &  P.  N.  E.  405.    But  see 

(o)  Co.  Litt.  145;   Wiaoh,  26;   Bao.  now   Married  Women's  Property  Act, 

Abr.-  Ebplbvin,  F.  G.  ante,  pp.  91,  265. 

(p)  Powes  V.  Marshdll,  1  Sid.   172 ;  (7)  Page  138. 
Bro.  Abr.  Bab.  and  Feme,  pi.  85 ;  Black- 
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to  defeat  the  execution  of  the  court,  they  will  treat  it  as  a  con- 
tempt, and  punish  it  by  attachment  of  the  sheriff.'  But  Chief 
Baron  Gilbert  also  says  that,  'in  cases  in  which  there  is  no  juris- 
diction, the  goods  may  be  replevied.'  That  is  a  sufficient 
authority."  If,  therefore,  goods  have  been  seized  under  a  jus- 
tice's warrant  and  the  justice  had  no  jurisdiction  to  make  the 
warrant,  the  defendant  stands  in  the  same  situation  as  an  ordinary 
wrong'doer,  and  the  goods  so  seized  may  be  replevied  (r).  '•  It 
is  true,"  further  observes  Alderson,  B.,  "  replevin  will  not  lie 
where  there  is  a  judgment  of  a  superior  court ;  for,  if  you 
replevied  on  the  first  judgment,  you  could  do  so  on  the  judg- 
ment upon  that  also ;  and  so  there  would  be  replevin  on  replevin 
ad  infinitum.  It  is  different  in  the  case  of  an  inferior  juris- 
diction, which  is  to  be  set  right  by  the  superior  "  (s). 

Bemedies — Damages  in  replevin. — In  an  action  of  replevin  the 
expenses  of  the  replevin  bond  are,  in  general,  the  only  damages 
recovered,  because  there  is  generally  no  other  damage ;  but,  what- 
ever damages  have  been  actually  sustained  may  be  recovered ;  and, 
if  the  damages  are  not  claimed  in  the  action  of  replevin,  they 
cannot  be  recovered  in  an  action  of  trespass  for  the  same  cause  of 
action  (t).  But  damages  for  the  trespass  to  the  land  cannot  ba 
recovered  in  the  action  of  replevin,  and  therefore  do  not  fall 
within  this  rule  (t), 

Bemedies — Be-caption  of  goods  wrongfully  seized  or  stolen. — If 
A  has  actual  possession  of  a  chattel,  and  B  takes  it  from  hirn 
against  his  will,  A  may  use  as  much  force  as  is  necessary  to 
defend  his  right  and  enable  him  to  retain  the  chattel ;  and,  if  a 
chattel  has  been  seized  and  carried  away  by  a  person  who  has  no 
colour  of  title  to  it,  and  the  owner  demands  it,  and  the  trespasser 
refuses  to  give  it  up,  the  owner  may  use  force  sufficient  to  enable 
him  to  retake  his  property,  and  this  is  no  assault,  though  it  may  ' 
cause  a  breach  of  the  peace  (w).  A  person,  therefore,  who  has 
been  robbed  is  entitled  to  retake  the  stolen  property  wherever  he 
can  find  it,  provided  the  person  in  possession  of  it  has  not  acquired 
a  title  to  it  by  purchase  in  market  overt,  without  notice  of  the 
robbery.  He  is  not  justified  in  committing  an  assault,  or  a  breach 
of  the  peace,  in  order  to  possess  himself  of  the  property,  unless 
he  finds  it  in  the  hands  of  the  thief  or  the  felonious  receiver ; 

(r)  George  v.  Chamber),  11  M.  &  W.  Johnson,  5  Exch.  862  at  ¥■  875 ;  20  L.  J. 

149  ;  12  L.  J.  M.  C.  94.  M.  C.  11. 

(8)  (Jeorge  v.  Ghambere,  11 M.  &  W.  149  (0  Gibbs  v.  OruiJcehank,  L.  R.  8  0.  P. 

at  p.  161 ;  12  L.  J.  M.  C.  94.    See  also  454 ;  42  L.  J.  C.  P.  273. 
Mellor  V.  Leather,  1  B.  &  B.   619;   22  (u)  Blades  v.  JSigga,  10  0.  B.  N.  S. 

L.  J.  M.  0.  76  ;  Gay  v.  Matthews,  4  B.  7X3;  30  L.  J.  O:  P.  847;  12  0.  B.  N.  S. 

&  S.  425 ;  32  L.  J.  M.  0.  58  ;  Pease  v.  501 ;  31  L.  J.  0.  P.  151 ;  13  0.  B.  N.  S. 

Ghaytor,  3  B.  &  S.  620;  32  L.  J.  M.  C.  814;  32  L.  J.  C.  P.  182;  34  L.  J.  C.  P. 

121 ;  Morrell  v.  Martin,  3  M.  &  G.  681 ;  286 ;  Eex  v.  Mitton,  3  0.  &  P.  31. 
10  L.  J.  C.  P.  195.  Parke,  B.,  Jones  v. 
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but  he  must  watch  his  opportunity  for  recovering  possession; 
and,  if  he  is  unable  peaceably  to  retake  it,  he  must  pursue  his 
remedy  by  writ  of  restitution,  or  by  action.  If  there  has  been 
no  alteration  of  the  right  of  property  in  the  thing  stolen,  by  sale 
in  market  overt,  he  may  at  once  demand  it  from  the  person  in 
possession  of  it ;  and,  if  the  latter  refuses  to  deliver  it  up  to  him 
on  demand,  he  may  bring  his  action. 

Division  of  jproperty — Joint-tenants  and  tenants  in  common  of 
chattels. — One  tenant  in  common  or  joint-tenant  is  not  entitled  to 
demand  possession  of  the  chattel  as  against  his  co-tenants.  Where 
some  engravings  had  been  mortgaged  to  the  plaintiff,  and  the 
plaintiff  and  the  mortgagor,  after  the  execution  of  the  mortgage, 
placed  the  engravings  in  the  hands  of  the  defendant  in  their 
joint  names,  to  be  sold  by  him  by  a  public  lottery  or  raffle,  which 
failed  for  want  of  subscribers,  and  the  mortgagor,  being  greatly 
in  debt,  absconded,  and  the  plaintiff  then  demanded  the  en- 
gravings, but  the  defendant  refused  to  deliver  them  to  him  alone, 
without  an  indemnity,  it  was  held  by  Jervis,  0. J.,  that  the  refusal 
was  right,  and  that  the  plaintiff  had  no  ground  of  action  in  respect 
thereof  against  the  defendant  (as).  But  any  one  of  several  tenants 
in  common  or  joint-tenants  of  a  chattel  may  bring  an  action  for 
injury  done  to  the  chattel  or  to  his  rights  to  it,  and  recover 
damages  in  proportion  to  the  extent  and  value  of  his  interest  (y). 
If  a  man  brings  an  action  for  the  conversion  of  a  ship,  and  upon 
the  evidence  it  appears  that  he  has  but  a  sixteenth  part  of  it, 
this  will  go  in  reduction  of  damages,  as  he  has  no  right  to  recover 
the  value  of  the  shares  of  the  other  part-owners  {z). 

Division  of  property — Rights  and  liabilities  of  tenants  in  common 
inter  se. — In  Littleton  {a)  it  is  said  that,  "  if  two  be  possessed  of 
chattels  personals  in  common  by  divers  titles,  as  of  a  horse,  an 
ox,  or  a  cow,  &c.,  if  the  one  take  the  whole  to  himself  out  of  the 
possession  of  the  other,  the  other  hath  no  other  remedy  but  to 
take  this  from  him  who  hath  done  to  him  the  wrong,  to  occupy 
in  common,  &c.,  when  he  can  see  his  time  "  (6).  Where  two  have 
an  equal  interest  in  a  deed,  and  each  may  have  occasion  to  use 
it,  as,  for  instance,  where  the  same  deed  grants  Whiteacre  to  A, 
and  Blackacre  to  B,  it  is  manifest  that  both  cannot  hold  the  deed 
at  the  same  time ;  and  it  has  been  held  that  he  who  first  gets 
hold  of  it  is  entitled  to  keep  it.  For  fraud  (c)  or  force  which  may 
be  used  to  get  possession  of  the  deed,  either  party  may,  perhaps, 

(a;)  Burlte  v.  Bryant,  O.B. ;   Sittinga  («)  Bockwray  v.  Dickenson,  eupra. 

after  Trinity  Term,  1852 ;    Harper  v.  (a)  Sect.  323. 

Godtdl,  L.  E.  5  Q.  B.  422 ;  39  L.  J.  Q.  (6)  See  Holliday  v.  Camsell,  1  T.  E. 

B.  185.  658. 

(y)  Bockwray  v.  Bickeneon,  Skin.  640 ;  (e)  See,  however,  Graves  v.   Sawcer, 

Addison  v.  Ooerend,  6  T.  R.  770.  Sir  T.  Raym.  15. 

A.  2  R 
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have  a  remedy  against  the  other;  but  the  title  to  the  deed  is 
ambulatory  between  those  who  may  have  an  interest  in,  and  may 
have  occasion  to  use  it ;  and  each  is  entitled  to  keep  the  deed 
from  the  other  so  long  only  as  he  actually  retains  it  in  his  custody 
and  control,  but  no  longer  {d). 

So  long  as  a  tenant  in  common  is  only  exercising  lawfully  the 
rights  he  has  as  tenant  in  common,  no  action  of  tort  can  lie  against 
him  by  his  co-tenant.  Thus  the  tenant  in  common  of  a  whale 
may  lawfully  make  the  blubber  into  oil  (e) ;  and  the  tenant  in 
common  of  grass  land  may  lawfully  cut  the,  grass  and  make,  it 
into  hay  (/),  subject  only  to  the  liability  to  account  to  his  co- 
tenant  for  his  share  of  the  proceeds.  But,  where  something  has 
been  done  which  has  destroyed  the  common  property,  or  where 
there  has  been  a  positive  exclusion  of  the  co-tenant  in  common 
from  the  common  property,  lie  seeking  to  exercise  his  rights 
therein,  and  being  denied  the  exercise  of  such  rights,  there  is  a 
violation  of  right,  for  which  the  law  will  award  damages.  Thus, 
"  If  two  tenants  in  common  be  of  a  dove-house,  and  the  one  destroy 
the  old  doves,  whereby  the  flight  is  wholly  lost,  the  other  tenant 
in  common  shall  have  an  action  of  trespass  "  {g) ;  "  for  there  can 
be  no  tenancy  in  common  of  a  thing  destroyed  "  Qi). 

The  authorities  seem  to  show  that  one  partner  or  joint-tenant 
of  a  chattel  cannot  maintain  an  action  against  his  co-tenant  for 
a  conversion  of  the  chattel,  in  consequence  of  his  having  taken 
upon  himself  to  sell  the  subject-matter. of  the  joint  ownership  by 
sale  not  in  market  overt,  as  the  sale  under  such  circumstances  only 
transfers  to  the  purchaser  the  vendor's  interest  in  the  chattel,  and 
renders  the  purchaser  co-tenant  only  with  the  other  part  owners ; 
but,  if  the  chattel  is  sold  in  market  overt,  so  as  to  transfer  the 
entire  property  in  the  chattel  to  the  purchaser,  and  oust  the  other 
part  owners  of  their  proprietary  rights,  the  sale  will  then  amount 
to  a  conversion  of  the  property,  and  the  vendor  will  be  answerable 
in  damages  to  his  other  co-tenants  (*). ,  If  one  of  two  partners 
carries  off  the  partnership  property,  and  pledges  it  without  tlie 
knowledge  or  assent  of  the  other,  this  is  not  a  conversion  of  the 
property  by  the  pledgor,  as  he  has  a  right  to  pledge  to  the  extent 
of  his  limited  interest,  and  to  create  a  lien  upon  the  partnership 
property  {h).  So,  where  one  of  two  partners  became  bankrupt, 
and  the  solvent  partner  directed  the   defendants  to  sell  some 

id)  Foster  v.  Crall,  12  0.  B.  136;  21  Tenakts. 

L.  J.  0.  P.  189.  (i)  Oresswell,  J.,  Mayheio  v.  Hermit, 

(e)  Fennings  v.   Gremille    {Lord),   1  7  C.  B.  229  at  p.  248 ;  18  L.  J.  C.  P.  179  ; 

Taunt.  241.  Johnson  v.  Evans,  7  M.  &  G-.  240 ;  .13  L. 

(/)  Jacobs  V.  Seward,  L.  E.  5  H.  L.  J.  C.  P.  117;  JBarnardiston  v.  Chapman, 

461;  41  L.  J.  0.  P.  221.  cited  in  Heath  v.  Huhhard,  4  East,  110 

(sr)  Co.  Litt.  200  a,  200  h.  at  p.  121. 

Qi)  14  Viu.  Abr.  516,  pi.  15,  Joint-  (/«)  Jones  v.  Brown,  25  L.  J.  Ex.  345. 
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partnership  property  in  their  hands,  aad  the  defendants  sold  it 
and  received  the  proceeds,  it  was  held  that  they  were  not  respon- 
sible to  the  assignees  of  the  bankrupt  as  for  a  conversion  of  the 
goods  (T). 

Where  joint  owners  pledged  a  chattel  with  the  defendant  as 
security  for  the  repayment  of  an  advance,  and  afterwards  one  of 
them  without  the  authority  of  the  others  tendered  to  the  defendant 
the  amount  secured,  and  demanded  the  chattel,  it  was  held  that 
the  refusal  by  the  defendant  to  give  up  the  chattel  under  these 
circumstances  was  not  a  conversion  (m).  A,  the  owner  of  a  gold 
box,  sold  a  half-share  in  it  to  B,  and  by  agreement  A  was  to 
retain  possession  of  the  box  until  it  was  sold.  A  afterwards  en- 
trusted the  box  to  B  for  the  purpose  of  its  being  taken  to  an 
auctioneer  for  sale.  B,  however,  pledged  the  box  to  0  as  security 
for  a  debt  due  from  him  to  G.  It  was  held  that  A  was  entitled  to 
recover  the  box  from  C  by  virtue  of  his  special  property  in  the  box 
created  by  the  agreement  between  A  and  B  (n). 

Bight  to  particular  chattels — Bight  to  fixtures. — Fixtures  are 
chattels  which  have  been  annexed  to  land.  Whether  a  chattel 
has  been  so  annexed  to  land  as  to  become  a  fixture,  depends  on 
tlie  circumstances  of  each  case,  and  mainly  on  two  circumstances 
as  indicating  intention,  viz.,  the  degree  and  the  object  of  the 
annexation.  Chattels  not  otherwise  attached  to  the  land  than  by 
their  own  weight,  are  not  to  be  considered  as  part  of  the  land, 
unless  the  circumstances  are  such  as  to  show  that  they  were  so 
intended,  as  in  the  case  of  a  dry  stone  wall,  the  onus  of  showing 
that  they  were  so  intended  lying  on  those  who  assert  that  they 
have  ceased  to  be  chattels.  On  the  other  hand,  a  chattel  affixed 
to  the  land  even  slightly,  is  to  be  considered  as  part  of  the  land, 
unless  the  circumstances  are  such  as  to  show  that  it  was  intended 
all  along  to  continue  a  chattel,  as  in  the  case  of  a  carpet  nailed  to 
the  floor  of  the  room,  the  onus  lying  on  those  who  contend  that 
it  is  a  chattel.  Where  an  article  is  affixed  by  the  owner  of  the 
fee,  though  only  affixed  by  bolts  and  screws,  it  is  to  be  considered 
as  part  of  the  land,  at  all  events  where  the  object  of  setting  up  the 
article  is  to  enhance  the  value  of  the  premises  to  which  it  is 
annexed  for  the  purposes  to  which  those  premises  are  applied  (o). 

(l)  Morgan  v.  Marquis,  9  Exch.  Ii5 ;  thresliing  macliine  placed  inside  a  barn 

23  Li.  J.  Ex.  21.  (tie  machinery  for  the  horse  being  on 

(m)  Harper  v.  Godsell,  L.  B.  5  Q.  B.  the  outside),  and  there  fixed  by  screws 

422 ;  39  L.  J.  Q.  B.  185.  and  bolts  to  four  posts  which  were  let 

(n)  Nyberg  v.    Handelaar  (1892),  2  into  the  earth  (Wiltshear  v.  Cottrell,  1 

Q.B.  202;  61  L.  J.  Q.  B.  709.  E.  &  B.  674;   22  L.  J.   Q.  B.   177); 

(o)  Holland  v.  Hodgson,  L.  R.  7  0.  P.  machinery  for  the  purpose  of  carrying 

328 ;  41  L.  J.  C.  P.  146 ;  Longhottom  v.  on  a  trade  on  the  land  (Mather  v.  Fraser, 

Berry,  L.  E.  5  Q.  B.  123 ;  39  L.  J.  Q.  B.  2  K.  &  J.  536 ;  25  L.  J.  Ch.  361) ;  a 

37.    The  following  articles  affixed  to  the  steam  engine  and  boiler  for  supplying 

land  have  been  held  to  be  fixtures : — A  hot  water  for  the  use  of  baths  (  Walm^ey 

2  E  2 
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In  determining  whether  a  chattel  has  become  a  fixture  or  not,  the 
intention  of  the  person  affixing  it  to  the  soil  is  only  material  so 
far  as  it  is  apparent  from  external  facts  ( f).  Ordinary  trade  or 
tenant's  fixtures,  which  are  put  up  with  the  intention  that  they 
should  be  removed  by  the  tenant,  have  always  been  considered 
as  part  of  the  land,  although  severable  by  the  tenant,  the  reason 
probably  being  that,  although  they  are  put  up  for  a  purpose  in 
one  sense  only  temporary,  and  certainly  not  for  the  purpose  of 
improving  the  reversionary  interest  of  the  landlord,  yet  the  tenant 
indicates  by  the  mode  in  which  he  puts  them  up  that  he  regards 
them  as  attached  to  the  property  during  his  interest  in  it  {q). 

Where  miners,  under  recognized  customs  embodied  in  an  Act 
of  Parliament,  had  lawfully  erected  machinery  and  buildings, 
accessory  thereto,  exclusively  for  mining  purposes,  but  such  build- 
ings were  attached  to  the  soil  so  as  to  be  part  of  it,  and  so  that 
they  could  not  be  removed  without  some  disturbance,  which, 
however,  did  not  amount  to  a  destruction,  of  the  soil,  it  was  held 
that  the  miners  were  entitled  to  remove  them  while  their  interest 
in  the  mine  continued,  and  were  not  liable  to  the  surface  owners 
for  so  doing  (r). 

Where  such  fixtures  have  been  put  up  by  the  owner  of  the 
freehold,  they  pass  under  a  mortgage  of  the  freehold  to  the  mort- 
gagee, although  they  may  have  been  annexed  to  the  freehold  for 
the  more  convenient  using  of  them,  and  not  to  improve  the  free- 
hold, and  although  they  are  capable  of  being  removed  without 
any  appreciable  damage  to  the  freehold  (s). 

"  Questions  respecting  the  right  to  what  are  ordinarily  called 
fixtures,"  observes  Lord  Ellenborough, "  principally  arise  between 
three  classes  of  persons.  First,  between  different  descriptions  of 
representatives  of  the  same  owner  of  the  inheritance,  viz.,  between 
his  heir  and  executor.  In  this  first  case,  i.e.,  as  between  heir  and 
executor,  the  rule  "  as  to  severance  "  obtains  with  the  most  rigour 
in  favour  of  the  inheritance,  and  against  the  right  to  disannex 

V.  Milne,  7  0.  B.  N.  S.  115 ;  29  L.  J.  946. 

0.  P.  97);  or  for  sawing  timber  {Glimie  {p)  Bobson  v.  Gomnge  fl897),  1  Ch. 

V.  Wood,  L.  E.  4  Ex.  386;  38  L.  J.  Ex.  182;  66  L.  J.  Ch.  114,  where  an  engine 

223) ;  a  hay-cutter  fixed  into  a  building  fastened  by  bolts  and  screws  to  a  cement 

adjoining  a  stable,  as  an  important  ad-  foundation  in  the  soil  was  held  to  be 

junct  to  it,  and  to  improve  its  usefulness  part  of  the  freehold.     See  also  Wood  v. 

as  a  stable  (16.) ;  a  malt-mill  and  grind-  Hewed,  8  Q.  B.  918  ;  15  L.  J.  Q.  B.  247 ; 

ing  stones  (lb.) ;  leathern  driving  belts  Lancaster  v.  Eve,  5  0.  B.  N.  S.  717 ;  28 

{SJieffield  Building  Society  v.  Barrison,  L.  J.  C.  P.  235. 

15  Q.  B.  D.  358 ;  54  L.  J.  Q.  B.  15).  (g)  Soyd  v.  Shonoch,  L.  E.  5  Eq.  72, 

See  further,  Astbury,  Ex  parte,  L.  R.  78;    37    h.    J.   Ch.   144;    Hollandr  v. 

4  Ch.  630 ;  38  L.  ,T.  Bk.  9 ;  Southport,  Bodgeon,  L.  E.  7  C.  P.  328,  336 ;   41 

*c.,  Banhing  Co.  v.  Thompson,  37  Ch.  D.  L.  J.  C.  P.  146. 

64 ;  57  L.  J.  Ch.  114;  Lyon  &  Co.  v.  London  (r)  Walee  v.  Ball,  8  App.  Cas.  195 ;  52 

City  and  Midland  Bank  (1903),  2  K.  B.  L.  J.  Q.  B.  494. 

135 ;  72  L.  J.  K.  B.  465 ;  Reynolds  v.  (s)  Climie  v.  Wood,  L.  R.  4  Ex.  328 ; 

Ashby  (1904),  A.  C.  466  ;  73  L.  J.  K.  B.  38  L.  J.  Ex.  223. 


SECT,  v.]         EIGHTS  OP   PROPERTY  IN   CHATTELS.  613 

therefrom,  and  to  consider  as  a  personal  chattel,  anything  whioli 
has  been  affixed  thereto  (t).  Secondly,  between  the  executors  of 
tenant  for  life  or  in  tail,  and  the  remainderman  or  reversioner  ; 
ia  which  case  the  right  to  fixtures  is  considered  more  favourably 
for  executors  than  in  the  preceding  case  between  heir  and  executor. 
The  third  case,  and  that  in  which  the  greatest  latitude  and  in- 
dulgence have  always  been  allowed  in  favour  of  the  claim  to  having 
any  particular  articles  considered  as  personal  chattels,  as  against 
the  claim  in  respect  of  freehold  or  inheritance,  is  the  case  between 
landlord  and  tenant "  (u). 

As  between  heir  and  executor,  the  rule  is,  that  where  a  fixed 
instrument,  engine  or  utensil,  or  a  building  covering  machinery,  is 
accessory  to  a  matter  of  a  personal  nature,  then  it  shall  itself,  be 
considered  personalty,  and  belong  to  the  executor,  such  as  a  fire 
engine  accessory  to  the  carrying  on  the  trade  of  getting  and  vend- 
ing coals ;  or  brew-house  furnace  and  coppers ;  or  a  cider-mill, 
or  varnish-house.  But  salt-pans  connected  with  salt-springs,  and 
erected  for  the  benefit  of  the  inheritance,  and  barns  and  agricul- 
tural buildings,  erected  for  farming  purposes,  are  not  by  the 
common  law  removable  by  executors,  but  belong  to  the  heir  (v) ; 
so  also  in  the  case  of  colliery  machinery  (x). 

It  is  now  well  established,  first,  that  where  an  object  is  so 
attached  to  a  house  as  to  become  part  thereof,  it  goes  to  the  heir  ; 
and  secondly,  that  where  from  its  nature  and  purpose  it  is  clearly 
not  intended  to  form  part  of  the  realty,  but  is  only  attached 
thereto  for  the  purpose  of  enjoyment  during  the  occupancy  of  the 
owner,  it  is  removable,  and  goes  to  the  executor.  These  two 
principles  govern  all  cases  of  fixtures,  whether  between  landlord 
and  tenant,  or  between  tenant  for  life  and  remainderman;  and 
any  apparent  change  in  the  law  is  not  in  the  principles  themselves, 
but  arises  from  their  application  under  altered  conditions  of  life 
and  habits  (y). 

The  cases  regarding  the  right  of  removal  of  fixtures,  as  between 
the  executor  of  a  tenant  for  life  and  the  remainderman,  will  be 
found  to  turn  each  on  its  own  peculiar  circumstances :  the  cha- 
racter of  the  fixture,  the  use  made  of  it,  the  mode  of  its  attach- 
ment to  the  freehold,  the  facility  of  severance,  and  the  injury 
to  the  freehold  by  severance.  Thus,  tapestry,  when  physically 
annexed  to  the  walls,  has  been  held  to  be  a  fixture  (z) ;  but  not  a 

(0  Fiiher  r.  Dixon,  12  CI.  &  Fin.  312 ;      Bain  v.  Brand,  1  App.  Cas.  762. 
"  "     -     y.  Milne,  7  0.  B.  N.  S.  115  ;  (y)  Leigh  v.  !ro2/ioj-(1902),  A.  0. 157; 


29  L.  J.  0.  P.  97.  71  L.  J.  Ch.  272 ;  Bulse,  In  re  (1905),  1 

(m)  Elwes  V.  Maw,  3  East,  88,  51 ;  2  Ch.  406;  7-1  L.  J.  Ch.  246. 

2  Sm.  L.  0.  (11th  ed.),  p.  189.  (z)  Norton  v.  Dashwood  (1896),  2  Ch. 

(»)  Elwes  y.  Maw,  2  Smith's  L,  C.  497;  65  L.  J.  Ch.  737;  Leigh  v.  Taylor, 

(11th  ed.),  189,  224.  supra.    See  also  Addison,  On  Contracts 

(p;)  Fisher  v.  Di^on,  12  CJ.  &  F.  312 :  (10th  edO.  PP.  644,  et  seg. 
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collection  of  stuffed  birds  attached  to  removable  trays  in  cases 
affixed  to  the  walls  (a).  Where,  however,  tapestries  had  been 
affixed  by  means  of  nails  and  moulding  to  walls  by  a  tenant  for 
life,  which  were  movable,  and  had  in  fact  been  removed,  without 
damage  to  the  structure,  it  was  held  that  they  belonged  to  the 
tenant  for  life  who  had  erected  them  (b).  In  regard  to  an  ecclesi- 
astical benefice,  the  character  and  object  of  the  building  to  which 
the  chattel  is  attached,  and  the  purpose  for  which  it  was  attached, 
have  also  to  be  considered.  A  building  erected  by  an  incumbent, 
which  is  in  itself  mere  matter  of  ornament,  which  it  would  be  a 
burthen  to  the  benefice  to  keep  up,  and  which  the  incumbent 
might  have  pulled  down  if  he  thought  fit,  and  which  may  be 
detached  without  injury  to  the  freehold,  passes  in  general  as  part 
of  the  personal  estate  to  the  executors  of  the  deceased  incumbent, 
and  may  be  taken  away  by  them  within  a  reasonable  time  after 
the  death  (c). 

By  sect.  34  of  the  Agricultural  Holdings  Act,  1883,  it 
is  enacted  that,  "  Where  after  the  commencement  of  this  Act  a 
tenant  affixes  to  his  holding  any  engine,  machinery,  fencing,  or 
other  fixture,  or  erects  any  building  for  which  he  is  not  under  this 
Act  or  otherwise  entitled  to  compensation,  and  which  is  not  so 
affixed  or  erected  in  pursuance  of  some  obligation  in  that  behalf 
or  instead  of  some  fixture  or  building  belonging  to  the  landlord, 
then  such  fixture  or  building  shall  be  the  property  of  and  be 
removable  by  the  tenant  before  or  within  a  reasonable  time  after 
the  termination  of  the  tenancy.  Provided  as  follows  : — (1)  Before 
the  removal  of  any  fixture  or  building  the  tenant  shall  pay  all 
rent  owing  by  him,  and  shall  perform  or  satisfy  all  other  his 
obligations  to  the  landlord  in  respect  to  the  holding :  (2)  In  the 
removal  of  any  fixture  or  building  the  tenant  shall  not  do  any 
avoidable  damage  to  any  other  building  or  other  part  of  the 
holding:  (2)  Immediately  after  the  removal  of  any  fixture  or 
building  the  tenant  shall  make  good  all  damage  occasioned  to 
any  other  building  or  other  part  of  the  holding  by  the  removal : 
(4)  The  tenant  shall  not  remove  any  fixture  or  building  without 
giving  one  month's  previous  notice  in  writing  to  the  landlord  of 
the  intention  of  the  tenant  to  remove  it :  (5)  At  any  time  before 
the  expiration  of  the  notice  of  removal  the  landlord,  by  notice  in 
writing  given  by  him  to  the  tenant,  may  elect  to  purchase  any 
fixture  or  building  comprised  in  the  notice  of  removal,  and  any 

(a)  Bill  (Viscount)  v.  Bulloch  (1897),  L.  J.  Q.  B.  129.    As  to  ornaments  in  a 

2  Oh.  482 ;  66  L.  J.  Oh.  705,  distinguish-  bishop's  chapel  being  in  the  nature  of 

ing  B'Eyncourt  v.  Gregory,  L.  E.  3  Eq.  heirlooms  and  passing  to  the  successor, 

382  ;  36  L.  J.  Oh.  107.  of.  GorverCs  ease,  12  Oo.  106;  HoiaUy  v. 

(6)  Zeigh  V.  Taylor,  ante,  p.  613.  Knight,  14  Q.  B.  240,  248 ;  19  L.  J.  Q. 

(c)  Martin  y..  Eoe,  7  E.  &  B.  248;  26  B.  3.. 
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fixture  or  building  thus  elected  to  be  purchased  shall  be  left  by  the 
tenant,  and  shall  become  the  property  of  the  landlord,  who  shall 
pay  the  tenant  the  fair  value  thereof  to  an  incoming  tenant  of  the 
holding ;  and  any  difference  as  to  the  value  shall  be  settled  by  a 
reference  under  this  Act,  as  in  case  of  compensation  (but  without 
appeal) "  (d).  The  provisions  of  sect.  34  are  applied  by  the 
Agricultural  Holdings  Act,  1900,  to  a  fixture  or  building  acquired 
by  a  tenant  in  like  manner  as  they  apply  to  a  fixture  or  building 
affixed  or  erected  by  a  tenant  (e) ;  and  where  it  is  agreed  in 
writing  that  a  holding  is  to  be  let  or  treated  as  a  market  garden, 
the  provisions  of  sect.  34  are  extended  by  the  Market  Gardeners 
Compensation  Act,  1895  (/),  to  every  fixture  or  building  affixed 
or  erected  by  .the  tenant  to  or  upon  such  holding  for  the  purposes 
of  his  trade  or  business  of  a  market  gardener. 

Fixtures — Transfer  of  fixtures. — By  the  grant  of  land  {g),  all 
fixtures  attached  to  the  soil  and  freehold  and  belonging  to  the 
grantor  pass  with  the  land  as  accessorial  thereto ;  and  by  the 
grant  of  a  house  all  things  accessorial  to  the  building  pass,  such 
as  window-frames,  windows,  doors,  and  wainscots  attached  to  the 
house,  and  furnaces,  coppers,  vats  and  tables  fastened  to  the  walls 
or  to  the  ground  in  the  middle  of  the  house,  and  all  fixtures  of 
every  description  annexed  to  the  building  and  belonging  to  the 
grantor  or  landlord  (h).  But  tenants'  fixtures  and  trade  fixtures, 
which  were  put  up  by  the  tenant  or  occupier,  and  which  the  latter 
has  a  right  to  remove  at  the  expiration  of  his  tenancy  (i)  or  occu- 
pation, do  not,  of  course,  pass  by  the  grant  of  the  fee,  unless  the 
grantor  is  himself  the  occupier  of  the  house  and  owner  of  the 
fixtures  (h).  The  transfer  of  property  in  fixtures  may  be  effected 
through  the  medium  of  any  instrument  of  conveyance  in  writing, 
and  need  not  be  by  deed.  Thus  where  the  owner  of  the  lease  of 
a  house,  and  of  certain  fixtures  in  the  house,  gave  a  memorandum 
to  the  plaintiff  to  the  following  effect : — "  In  consideration  of  T 
(the  plaintiff)  discounting  for  me  a  bill  of  exchange  for  80Z.,  I 
have  assigned  to  him  the  whole  of  the  fixtures  as  per  inventory," 
&c.,  it  has  been  held  that  the  property  in  the  fixtures  passed  by 
this    note  to   the   plaintiff  (I).      All   fixtures,  when   separately 

(d)  46  &  47  Vict.  o.  61,  s.  34.  414,  416 ;   8  L.  J.  Ex.  31 ;   Mather  v. 

(e)  63  &  64  Vict.  c.  50,  b.  4.  Fraser,  2  Kay  &  J.  536 ;  25  L.  J.  Oh. 
(/)  58  &  59  Vict.   c.  27,  s.  3  (1);      361. 

Mears  v.  Callender  (1901),  2  Oh.  388 ;  (i)  See  Barff  v.  Probyn,  64  L.  J.  Q. 

70  L.  J.  Oh.  621.  B.  557;  Penton  v.  Bobart,  2  East,  88; 

(gr)  With   regard  to   conveyances  of  Weeton  v.  Woodcocle,  7  M.  &  W.  14 ;  10 

land  made  after  Jan.  1,  1882,  see  44  &  L.  J.  Ex.  183. 

45  Vict.  c.  41,  s.  6.  CO  As  to  what  are  tenants'  fixtures 

(ft)  Longstaff  v.  Meagoe,  2  Ad.  &  E.  and  trade  fixtures,  see  Addison,  On  Con- 

167 ;  4  L.  J.  K.  B.  28 ;  Birch  v.  Dawson,  tracts  (10th  ed.),  pp.  645-650. 

2  Ad.  &  E.  37 ;  4  L.  J.  K.  B.  49 ;  Jffaj-e  (0  Thompson  v.  Fettitt,  10  Q.  B.  101 ; 

V.  Eorton,  5  B.  &  Ad.  715;  3  L.  J.  K.  16  L.  J.  Q.  B.  163. 
B.  41 ;  Eitchman  v.  Walton,  4  M.  &  W. 
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assigned  or  charged,  aud  trade-machiaery,  when  assigned  with  a 
freehold  or  leasehold  interest  in  any  land  or  building  to  which  it  is 
affixed,  are  personal  chattels  within  the  Bills  of  Sale  Act,  1878  (m). 
But  no  fixtures  are  to  be  deemed  to  be  separately  assigned  or 
charged  by  reason  only  that  they  are  assigned  by  separate  words, 
or  that  power  is  given  to  sever  them  from  the  land  or  building  to 
which  they  are  affixed,  without  otherwise  taking  possession  of  or 
dealing  with  such  land  or  building,  if  by  the  same  instrument 
any  freehold  or  leasehold  interest  in  the  land  or  building  to  which 
such  fixtures  are  affixed  is  also  conveyed  or  assigned  to  the  same 
persons  or  person  (n). 

Trade-machinery  is  included  in  the  expression  "  personal  chat- 
tels"; and  any  mode  of  disposition  of  trade-machinery  by  the 
owner  thereof,  which  would  be  a  bill  of  sale  as  to  any  other  personal 
chattels,  is  to  be  deemed  to!,be  a  bill  of  sale  within  the  Act.  The 
expression  "  trade-machinery  "  means  the  machinery  used  in  or 
attached  to  any  factory  or  workshop,  exclusiv  e,  1st,  of  the  fixed 
motive-powers,  such  as  the  water-wheels  and  steam-engines,  and 
the  steam-boilers,  donkey-engines,  and  other  fixed  appurtenances 
of  the  said  motive-powers;  2nd,  of  the  fixed  power  machinery, 
such  as  the  shafts,  wheels,  drums,  and  their  fixed  appurtenances, 
which  transmit  the  action  of  the  motive-powers  to  the  other 
machinery,  fixed  and  loose ;  and,  3rd,  of  the  pipes  for  steam,  gas, 
and  water  in  the  factory  or  workshop.  The  machinery  and  effects 
excluded  from  the  above  definition  of  trade-machinery  are  not 
to  be  deemed  to  be  personal  chattels  within  the  Act  (o).     The 

(m)^Bfe,p.530;41&42Viot.c.31,s.4.  Q.   B.   100;    Whitmore  v.   Empson,  23 

(»)  41  &  42  Viet.  o.  31,  s.   7.     This  Beav.  313;  26  L.  J.  Oh.  364),  or  which 

rule  of  construction  is  to  be  applied  to  could  be  severed  by  the  grantee  (ffaw- 

all  deeds  or  instruments  including  fix-  try  v.  Butlin,  L.  E.  8  Q.  B.  290 ;  42  L. 

tures  executed  before  the  commence-  J.  Q.  B.  163 ;  Daglish,  Ex  parte,  L.  E. 

ment  of  this  Act  and  then  subsisting  8  Ch.  1072;  42  L.  J.  Bk.  102;  Etliclt, 

and  in  force,  in  all  questions  arising  In  re,  L.  E.  4  Ch.  D.  503 ;  46  L.  J.  Bk. 

under  any  bankruptcy,  liquidation,  as-  30)  were  held  to  be  personal  chattels 

gignment  for  the  benefit  of  creditors,  or  within  the  former  Acts.     The  Bills  of 

execution  of  any  process  of  any  court.  Sale  Amendment  Act,  1882  (45  &  46 

which  shall  take  place  or  be  issued  after  Vict.  c.  43),  after  providing  (sect.  4)  that 

tbel  commencement    of   the    Act.     lb.  bills  of  sale  given  by  way  of  security 

As  this  part  of  the  Act  is  retrospective,  for  the  payment  of  money  shall  have 

it    is   advisable    to    consider    shortly  eifeot  only  in  respect  of  such  chattels  as 

what  the    law  was  under  the  former  are  specifically  described  in  the  schedule 

Acts.    The  general  effect  of  the  deci-  to  the  bill,  and  shall  be  void  (except  as 

sions  was  that  fixtures  which  only  passed  against  the  grantor)  io  respect  of  any 

as  appurtenant  to  real  property,  and  other  chattels,  and  (sect.  5)  as  to  after- 

could  not  be  severed  by  the  grantee,  acquired  chattels,  enacts  (sect.  6)  that 

were  not  personal  chattels  within  the  the  foregoing  sections  of  the  Act  shall 

Acts  (Mat%er  v.  Eraser,  2  Kay  &  J.  536,  not  affect  fixtures  separately  assigned  or 

558 ;  25  L.  J.  Ch.  361 ;  Boyd  v.  Shm-  brought  upon  the  premises  in  substitu- 

ronh,  L.  E.  5  Eq.  72 ;  37  L.  J.  Ch.  144 ;  tion  for  like  fixtures. 
Walmtley  v.  Milne,  7  C.  B.  N.  S.  115 ;  (o)  41  &  42  Vict.  c.  31,  s.  5.     They 

29  L.  J.  C.  P.  97;  Barclay,  Ex  parte,  are  not  personal  chattels  for  any  pur- 

L.  E.  9  Oh.  576;   43  L.  J.  Bk.  137);  pose  whatever,  and  consequently  any 

but  fixtures  which  were  transferred  in-  assignment  of  them  does  not  require 

depeudently  of  the  freehold  (  Waterfall  v.  registration.     Topham  v.  Greenside  Fire- 

Penistone,  ^ -Ej.  Sf  B.  876,  880 ;  26  L,  J.  brtoh  Go.,  37  Ch.  D.  2§1 ;  57  L.  J.  Ch,  583. 
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expression  "  factory  or  workshop  "  means  any  premises  on  wliich 
any  manual  labour  is  exercised  by  way  of  trade,  or  for  purposes 
of  gain,  in  or  incidental  to  the  making  any  article  or  part  of  an 
article,  or  to  the  altering,  repairing,  ornamenting,  finishing  of 
any  article,  or  to  the  adapting  for  sale  any  article  (p). 

Fixtures — Damages  recoverable  in  respect  of  severance  and  sale 
of  fixtures. — Where  fixtures  have  been  unlawfully  detached  from 
the  freehold  and  sold  by  auction  at  a  fair  price,  the  measure  of 
damages  in  an  action  against  a  wrong-doer  for  the  removal  of  the 
fixtures  is  the  full  value  of  the  fixtures  as  between  an  incoming 
and  outgoing  tenant  (q),  in  addition  to  compensation  for  any 
intentional  wrong,  involved  in  the  act  of  removal,  or  for  any 
trespass  that  may  have  been  committed  in  removing  them. 

Growing  crops. — Fructus  industriales,  such  as  growing  crops  of 
turnips,  potatoes,  and  corn,  and  the  annual  productions  of  the  soil 
raised  each  year  from  fresh  plants  and  seeds,  are  goods  and  chattels. 
If  a  man  by  deed  "  grants  to  another  and  his  heirs  the  vesture  or 
herbage  of  his  land,  by  this  grant  do  pass  the  corn,  grass,  under- 
wood, sweepage,  and  the  like."  "  He  that  hath  it "  (the  land)  "  may 
grant  all  fruits  that  may  arise  upon  it  after ;  and  the  property 
shall  pass  as  soon  as  the  fruits  are  extant ;  and,  though  the  words 
are  not  words  of  gift  of  the  corn,  but  that  it  shall  be  lawful  for 
him  "  (the  grantee)  "  to  take  it  to  his  own  use,  it  is  good  to  transfer 
the  property  "  (r).  Where  the  lessee  of  a  farm,  being  indebted 
to  his  landlord,  assigned  to  the  latter,  by  a  bill  of  sale  under  seal, 
all  his  hay  and  corn  in  stock  and  growing  upon  the  farm,  and  all 
his  tenant  right  and  interest  yet  to  come  and  unexpired  in  the 
farm,  in  trust  to  sell  and  pay  the  debt,  and  to  pay  over  the 
surplus  to  such  lessee,  and  full  power  was  given  to  the  landlord  to 
enter  upon  the  farm  at  any  time  thereafter,  and  take  and  carry 
away  the  said  corn  and  hay,  it  was  held  that  growing  crops,  not 
sown  at  the  time  of  the  execution  of  the  deed,  passed  under  the 
assignment  of  the  tenant's  interest  to  the  landlord  (s).  ,  The 
general  rule  of  law  is  that  things  not  in  existence  at  the  time  of 
the  grant  cannot  pass  thereby ;  but  the  grant  may  operate  as  a 
licence  to  seize  and  sell  after-acquired  property,  so  that  when 
such  property  has  been  taken  possession  of  under  the  licence, 
it  is  treated  as  if  possession  had  been  delivered  by  the  grantor  (t). 
Although  the  land  itself  does  not  pass  by  the  grant,  the  grantee 
has  a  right,  when  the  grant  is  under  seal,  to  the  use  of  the  soil 

(p)  41  &  42  Vict.  0.  31,  s.  5.  («)  Fetch  v.  TuHn,  15  M.  &  W.  110; 

(g)  Thompson  v.  Petlitt,  10  Q.  B.  101 ;  15  L.  J.  Ex.  280. 
16  Xi.  J.  Q.  B.  163 ;  London  &  West-         (0  Carr  v.  Allatt,  27  L.  J.  Ex.  385 ; 

minster  Loan  Go.  V.  Drake,  6  0.  B.  N.  Lunn  v.  TJtornton,!  0.  B.  379;  14  L.  J. 

S.  798;  28  L.  J.  0.  P.  297.  0.  P.  161;  Congreve  v.  Eoetts,  10  EJsqI). 

(r)  Qrantliam  V.  Bawley,  Hob.  132.  ?98;  23  L.  J.  Ex.  273, 
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for  the  crop  to  grow  in  until  it  arrives  at  maturity,  and  a  right 
to  enter  Upon  the  land  to  secure  and  carry  away  the  crop  (u). 

Growing  crops,  when  separately  assigned  or  charged,  are  "  per- 
sonal chattels  "  within  the  Bills  of  Sale  Act,  1878,  but  not  when 
they  are  assigned  together  with  any  interest  in  the  land  on  which 
they  grow ;  nor  are  any  stock  or  produce  upon  any  farm  or  lands 
which,  by  virtue  of  any  covenant  or  agreement  or  of  the  custom  (x) 
of  the  country,  ought  not  to  be  removed  from  any  farm  where  the 
same  are  at  the  time  of  making  or  giving  of  such  bill  of  sale  (y). 
But  no  growing  crops  are  to  be  deemed  to  be  separately  assigned 
or  charged  by  reason  only  that  they  are  assigned  by  separate 
words,  or  that  power  is  given  to  sever  them  from  the  land  on 
which  they  grow,  without  otherwise  taking  possession  of  or  deal- 
ing with  such  land,  if  by  the  same  instrument  any  freehold  or 
leasehold  interest  in  the  land  on  which  such  crops  grow  is  also 
conveyed  or  assigned  to  the  same  person  (z).  A  bill  of  sale  of 
future  growing  crops  will  pass  the  property  in  them  as  soon  as 
they  have  come  into  existence  (a).  A  bill  of  sale  is  not  void  as 
respects  growing  crops  separately  assigned  or  charged  where  such 
crops  were  actually  growing  at  the  time  when  the  bill  of  sale  was 
executed,  by  reason  that  such  crops  are  not  specifically  described 
in  the  schedule,  or,  if  specifically  described,  by  reason  that  the 
grantor  is  not  the  true  owner  (6).  Growing  crops  are  deemed  to 
be  separately  assigned  within  sect.  6  of  the  Act  of  1882  (o),  although 
assigned  with  other  chattels  (d). 

Bight  to  compensation  for  improvements. — According  to  the 
custom  of  the  country,  in  some  of  the  counties  of  England,  the 
tenant  was  entitled  to  the  value  of  his  waygoing  crops  and  tillages, 
and  other  matters ;  but  the  Agricultural  Holdings  (England) 
Acts,  1883  to  1900  (e),  extend  the  rights  of  the  tenant  to  com- 
pensation for  certain  improvements  which  are  specified  in  the 
three  parts  of  the  First  Schedule  to  the  Act  of  1900.     The  first 

(«)  Noy's  Maxims,  55 ;  Plowd.  16.  1879),  and  then  subsisting  and  in  force, 

(x)  See  56  Geo.  3,  c.  50, 8.  11.    Lybbe  in  all  questions  arising  under  any  bank- 

V.  JSart;  29  Ch.  D.  8  ;  54  L.  J.  Oh.  860.  ruptoy,  liquidation,  assignment  for  the 

(y)  41  &  42  Vict.  c.  31,  s.  4.    Ante,  p.  benefit  of  creditors,  or  execution  of  any 

530.     Growing  crops  were  not  speoifl-  process  of  any  court,  which  may  take 

cally  mentioned  in  the  Act  of   1854 ;  place  or  be  issued  after  the  commenoe- 

and  in  Brantom  v.  Griffits  (2  0.  P.  D.  ment  of  the  Act.     16. 

212 ;  46  L.  J.  0.  P.  408),  and  Payne,  Ex  (a)  Clements  v.  Matthews,  11  Q.  B.  D. 

parte  (11  Ch.  D.  539),  it  was  held  that  808 ;  52  L.  J.  Q.  B.  772. 

they  were  not  within  the  Act  of  1854.  (6)  45  &  46  Vict.  o.  43,  ss.  4,  5,  6. 

See  National  Mercantile  Bank,  Ex  parte,  (c)  lb.,  s.  6. 

16  Ch.  D.  104 ;  50  L.  J.  Ch.  231,  as  to  (d)  Roberts  v.  Boberts,  13  Q.  B.  D. 

growing  crops  after  severance  becoming  791 ;  53  L.  J.  Q.  B.  313. 

personal  chattels.  (e)  46  &  47  Vict.  c.  61 ;  53  &  54  Vict. 

(z)  41  &  42  Vict.  c.  31,  s.  7.     This  c.  57  (Tenants  Compensation  Act,  1890); 

rule  of  construction  is  to  be  applied  to  58  &  59  Vict.  o.  27  (Market  Gardeners 

all    deeds    or    instruments,    including  Compensation  Act,  1895);  and  63  &  6t 

growing  crops,  executed  before  the  com-  Vict.  c.  50  (Agricultural  Holdings  Act, 

mencement  of  the  Act  (January  Ist,  1900). 
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part  of  that  schedule  relates  to  improvements  to  which  the  con- 
sent of  the  landlord  is  required  (/),  and  which  are  in  the  nature 
of  the  formation  of  or  alterations  of  the  holding  itself;  the  second 
part  to  improvements  in  respect  of  which  notice  to  the  landlord 
is  required — i.e.  "  drainage  "  {g) ;  and  the  third  part  to  improve- 
ments in  respect  of  which  the  consent  of  or  notice  to  the  landlord 
is  not  required,  which  may  be  called  "cultivation."  For  any 
improvement  comprised  in  that  schedule  made  by  the  tenant, 
he  will  be  entitled,  on  quitting  (or  upon  resumption  by  the  land- 
lord for  certain  specified  purposes)  (h),  to  such  sum  as  fairly  repre- 
sents its  value  to  an  incoming  tenant,  not  taking  into  account, 
as  part  of  the  improvement  made  by  the  tenant,  what  is  justly 
due  to  the  inherent  capabilities  of  the  soil  (^).  A  tenant  is  pro- 
hibited from  claiming  compensation  in  respect  of  an  improvement 
under  the  Act "  otherwise  than  in  manner  authorized  by  the  Act," 
but  this  provision  only  applies  to  a  tenant  claiming  under  the 
Act,  and  not  to  a  tenant  claiming  under  an  agreement  outside 
the  Act  {h). 

Where  compensation  is  provided  for  under  an  agreement  ex- 
isting before  the  Act,  the  agreement  will  prevail  (I),  and  also  in 
the  case  of  improvements  specified  in  Part  III.  of  the  schedule  to 
the  Act  of  1900,  where  the  tenancy  begins  after  the  Act  (m). 
Sect.  6  of  the  Act  of  1883,  which  provided  for  certain  reductions 
or  augmentations  in  the  ascertainment  of  the  amount  of  com- 
pensation, and  sects.  7-22  inclusive,  which  provided  for  pro- 
cedure by  reference  and  arbitration,  have,  with  the  exception  of 
sect.  17,  been  repealed,  and  such  matters  are  now  provided  for  by 
sect.  1,  sub-sects.  3  and  4  of  the  Act  of  1900  with  regard  to  the 
ascertainment  of  the  amount  of  compensation,  and  by  sect.  2  and 
the  second  schedule  of  that  Act  with  regard  to  the  settlement  of 
differences  by  arbitration. 

Ships  and  shares  in  ships. — The  ownership  and  right  of  pro- 
perty in  British  ships  and  shares  therein,  which  were  formerly 
regulated  by  Part  II.  of  the  Merchant  Shipping  Act,  1854  {n), 

(/)  46  &  47  Vict.  o.  50,  s.  3.  Aa  to  before  the  Act  of  1883,  the  tenant  can- 
turning  agricultural  land  into  an  orchard,  not,  with  certain  exceptions,  obtain  corn- 
see  Mears  v.  Gallender,  70  L.  J.  Oh.  621 ;  pensation.  46  &  47  Vict.  c.  61,  as.  2, 62. 
(1901),  2  Ch.  388;  or  into  a  market  As  to  improvements  made  before  the 
garden,  see  Pearson  &  I'Anson,  In  re  Act  of  1900  came  into  operation,  see 
(1899),  2  Q.  B.  618 ;  68  L.  J.  Q.  B.  878.  63  &  64  Vict.  c.  50,  s.  7. 

(»)  46  &  47  Vict.  c.  50,  s.  4.  (Je)  46  &  47  Vict.  c.  61,  s.  57 ;  Pearson 

(h)  26    s  41  &    P Anson,  In    re,    supra;    Newby    v. 

(i)  63  &  64  Vict.  c.  62,  s.  1  (1).    By  Eclcersley  (1899),  1  Q.  B.  465;  68  L.  J. 

sect.  1  (5)  nothing  in  sect.  1  ia  to  pre-  Q.  B.  261. 

judice  the  right  of  a  tenant  to  any  com-  (0  46  &  47  Vict.  c.  61,  s.  5. 

pensation  to  which  he  may  be  entitled  (m)  16.,  s.  5.    See  also  63  &  64  Vict, 

under  custom,  agreement,  or  otherwise  c.  50,  s.  1  (5). 

in  lieu  of  any  compensation  provided  by  (n)  17  &  18  Vict.  o.  104. 
that  section.    For  improvements  made 
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and  the  Acts  amending  it  (o),  are  now  dealt  with  by  Part  I.  of  the 
Merchant  Shipping  Act,  1894  (p),  which,  with  the  amending  Acts, 
has  consolidated  the  law  on  the  subject.  Every  British  ship, 
unless  exempted  from  registry,  must  be  registered  under  the  Act 
of  1894  {q),  and  if  not  so  registered,  will  not  be  recognized  as  a 
British  ship  {r) ;  she  may  also  be  detained  until  the  master,  if  so 
required,  produces  the  certificate  of  registry  of  the  ship  (s).  The 
property  in  a  ship  {t)  is  required  to  be  divided  into  sixty-four 
shares  (w).  Subject  to  the  provisions  of  the  Act  as  to  joint  owners 
or  owners  by  transmission  {x),  not  more  than  sixty-four  individuals 
are  entitled  to  be  registered  at  the  same  time  as  owners  of  any  one 
ship ;  but  this  rule  is  not  to  affect  the  beneficial  title  of  any  number 
of  persons  or  of  any  company  represented  by  or  claiming  under  or 
through  any  registered  owner  or  joint  owner  {y).  A  person  is  not 
entitled  to  be  registered  as  owner  of  a  fractional  part  of  a  share  in 
a  ship ;  but  any  number  of  persons,  not  exceeding  five,  may  be 
registered  as  joint  owners  of  a  ship  or  of  any  share  or  shares 
therein  {z).  Joint  owners  are  to  be  considered  as  constituting 
one  person  only  as  regards  the  persons  entitled  to  be  registered, 
and  are  not  entitled  to  dispose  in  severalty  of  any  interest  in  a 
ship  or  in  any  share  therein  in  respect  of  which  they  are 
registered  (a).  A  corporation  may  be  registered  as  owner  by  its 
corporate  name  (b).  An  application  for  registry  has  to  be  made 
in  the  case  of  individuals  by  the  person  requiring  to  be  registered 
as  owner,  or  by  some  one  or  more  of  the  persons  so  requiring,  if 
more  than  one,  or  by  bis  or  their  agent,  and  in  the  case  of  cor- 
porations by  their  agent,  and  the  authority  of  the  agent  must  be 
testified  by  writing,  if  appointed  by  individuals,  under  the  hands 
of  the  appointors,  and,  if  appointed  by  a  corporation,  under  the 
common  seal  of  that  corporation  (c).  A  declaration  of  ownership 
referring  to  the  ship  as  described  in  the  surveyor's  certificate,  and 
certain  specified  particulars  as  to  the  ownership,  build,  description 
of  ship,  &c.,  has  to  be  made  and  signed  before  a  person  can  be 
registered  as  owner  of  a  ship  or  of  a  share  therein  {d).  If  a  person 
who  has  no  title  as  owner  of  a  ship  is  by  mistake  registered  as 

(o)  18  &  19  Vict.  c.  91 ;  25  &  26  Vict.  (s)  Ih.,  s.  2  (3). 

c.  63;  3i  &  35  Viot.  o.  110;  35  &  36  («)  lb.,  s.   1,  as  to  qualification  for 

Vict.  0.  73  ;  36  &  37  Viot.  u.  85 ;  39  &  40  owning  a  British  ship. 

Vict.  c.  80  ;  43  &  44  Vict.  co.  18,  43  ;  46  («)  Ih.,  a.  5  (i.). 

&47Viot.  o.  41;  50  &  51  Viot.  o.  62 ;  51  {x)  lb.,  ss.  27,  et  tea.,  as  to  trans- 

&  52  Viot.  0.  24;  62  &  53  Viot.  c.  29;  missions. 

52  &  53  Viot.  0.  68 ;  53  &  54  Viot.  o.  9 ;  {y)  lb.,  a.  5  (ii.). 

55  &  56  Viot.  c.  37.  («)  lb.,  a.  5  (iii.). 

( p)  57  &  58  Viot.  0.  60,   Part  I.,  (a)  lb.,  a.  5  (iv.). 

applies  to  the  whole  of  his  Majesty's  (6)  lb.,  a.  5  (v.). 

dominions,  and  to  all  places  where  his  (c)  lb.,  a.  8. 

Majesty  hasjurisdiction :  sect.  91.  (d)  lb.,  a.  9.  As  to  power  of  registrar  to 

(g)  57  &  58  Viot.  o.  60,  s.  2  (1).  dispense  with  declarations,  see  sect.  60, 

(»•)  lb„  a.  2  (2).                    s  /  f                                   f                   . 
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owner  thereof,  the  court  will  correct  the  error,  and  direct  the 
person  whose  name  is  on  the  register  to  transfer  the  ship  to  the 
party  declared  entitled  as  owner  (e).  As  soon  as  the  require- 
ments of  the  Act  preliminary  to  registry  have  been  complied  with, 
the  registrar  has  to  enter  in  the  register-book  the  following  par- 
ticulars respecting  the  ship — her  name  and  the  name  of  the  port 
to  which  she  belongs  ;  the  details  comprised  in  the  surveyor's 
certificate ;  the  particulars  respecting  her  origin  stated  in  the 
declaration  of  ownership ;  and  the  name  and  description  of  her 
registered  owner  or  owners,  and  if  there  are  more  owners  than 
one,  the  proportions  in  which  they  are  interested  in  her  (/).  On 
completion  of  the  registry  of  a  ship  the  registrar  has  to  grant  a 
certificate  of  registry  comprising  the  particulars  respecting  her 
entry  in  the  register-book,  with  the  name  of  her  master  {g).  A 
registrar  is  not  liable  to  damages  or  otherwise  for  any  loss  accruing 
to  any  person  by  reason  of  any  act  done  or  default  made  by  him 
in  his  character  of  registrar,  unless  the  same  has  happened  through 
his  neglect  or  wilful  act  (A).  Where  the  ownership  of  any  ship 
is  changed,  the  ship  may,  on  the  application  of  her  owners,  be 
registered  anew,  although  registration  anew  is  not  required  under 
the  Act  (i).  Any  change  of  master  of  a  registered  ship  (/<;),  or  in 
the  registered  ownership  of  a  ship,  has  to  be  endorsed  on  the 
certificate  of  registry  (J).  If  the  certificate  of  registry  is  mislaid, 
lost,  or  destroyed,  a  new  certificate  in  lieu  of  the  original  one  is 
to  be  granted  (m).  Special  provision  is  made  for  delivery  up  of 
the  certificate  of  registry  in  the  event  of  a  registered  ship  being 
either  actually  or  constructively  lost,  &c.,  or  ceasing,  by  reason 
of  a  transfer  to  persons  not  qualified  to  be  owners  of  British  ships 
or  otherwise,  to  be  a  British  ship  {n) ;  also  for  the  grant  of  a  pro- 
visional certificate  abroad  where  a  ship  becomes  the  property  of 
persons  qualified  to  own  a  British  ship  (o).  Any  pledge  of  the 
certificate  of  registry  of  a  ship  is  illegal  and  void  (p) ;  and  there- 
fore if  a  sole  owner  and  master  pledges  the  certificate  for  good 
consideration,  he  may,  nevertheless,  re-demand  the  document  for 
purposes  of  navigation,  and  may  maintain  an  action  against  the 
pledgee  if  it  is  not  delivered  up  on  request  (g).  The  following 
documents  are  admissible  in  evidence  in  manner  provided  by  the 
Act,   namely, — any   register  under  Part  I.   of  the   Act  on   its 

Ce)  Eolderness  v.  Lamport,  30  L.  J.  see  ss.  48-54. 

Oh.  489 ;  29  Beav.  129 ;  The  Rose,  L.  E.  (h)  lb.,  a.  19. 

4  A.  &  E.  6;  42  L.  J.  Adm.  11.  ©  lb.,  a.  20. 

(/)  57  &  58  Viot.  c.  60,  s.  11.     See  (m)  lb.,  s.  18. 

also  sect.  12  as  to  the  documents  to  be  (n)  .76.,  s.  21. 

retained  by  the  registrar.  (o)  lb.,  a.  22. 

(3)  lb.,  s.  14.     Bee  also  sect.  15  as  to  (p)  lb.,  s.  15. 

the'  custody  of  the  certificate  of  registry.  (g)   Wiley  v.  Ora  wford,  1  B.  &  S.  253  ; 

(70  lb.,  a.  4  (3).  30  L.  J.  Q.  B.  319. 

(f)  Jb.,  B.  50.    As  to  registry  anew, 
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production  from  the  custody  of  the  registrar  or  other  person  having 
the  lawful  custody  thereof;  a  certificate  of  registry  under  the 
Act,  or  an  endorsement  on  a  certificate  of  registry,  purporting  to 
be  signed  by  the  registrar  or  other  proper  officer;  and  every 
declaration  made  in  pursuance  of  Part  I.  of  the  Act  in  respect  of 
a  British  ship  (r).  A  copy  or  transcript  of  the  register  of  British 
ships  kept  by  the  Eegistrar-General  of  Shipping  and  Seamen 
under  the  direction  of  the  Board  of  Trade  is  admissible  in  evi- 
dence in  manner  provided  by  the  Act,  and  has  the  same  effect  to 
all  intents  as  the  original  register  of  which  it  is  a  copy  or  tran- 
script (s).  And  further,  special  provision  is  made  that  any  docu- 
ment declared  to  be  admissible  in  evidence  is,  on  production  from 
proper  custody,  to  be  admissible  in  evidence,  and,  subject  to  all 
just  exceptions,  is  evidence  of  the  matters  stated  therein  in  pur- 
suance of  tlie  Act  or  by  any  officer  in  pursuance  of  his  duties  as 
such  officer  (f). 

Interests  arising  under  contract  and  other  equitable  interests 
are  recognized  by  the  Merchant  Shipping  Act  of  1894  {u) ;  and 
the  intention  of  that  Act  is,  that,  without  prejudice  to  its  pro- 
visions for  preventing  notice  of  trusts  from  being  entered  in  the 
register-book  or  received  by  the  registrar,  and  without  prejudice 
to  the  powers  of  disposition  and  of  giving  receipts  conferred  by 
that  Act  on  registered  owners  and  mortgagees  {v),  and  without 
prejudice  to  its  provisions  relating  to  the  exclusion  of  unqualified 
persons  from  the  ownership  of  British  ships,  interests  arising 
under  contract  or  other  equitable  interests  may  be  enforced  by  or 
against  owners  and  mortgagees  of  ships  in  respect  of  their  interest 
therein  in  the  same  manner  as  in  respect  of  any  other  personal 
property.  No  notice  of  any  trust,  express,  implied,  or  construc- 
tive, is  to  be  entered  in  the  register-book  or  received  by  the 
registrar  (a;). 

The  master  of  a  ship  has  no  authority  to  sell  her  except 
under  very  urgent  necessity,  for  necessity  is  the  foundation  of  his 
authority  to  sell  {y). 

A  transfer  of  a  registered  ship  or  a  share  therein,  when  made 

(1-)  57  &  58  Vict.  c.  60,  b.  64  (2).    As  to  («)  57  &  58  Vict.  o.  60,  s.  57.    As  to 

the  register  beingynma/aciee'^'idence  of  the    enforcement    of    an    unregistered 

ownership,  see  SUbbs  v.  Boss,  L.  E.  1  agreement  for  the  transfer  of  a  ship,  see 

Q.  B.  534;  35  L.  J.  Q.  B.  193 ;  Fwtt  v.  Batthyany  v.  Boush,  50  L.  J.  Q.  B.  421. 

Olirer,  3  E.  iSc  B.  301 ;  22  L.  J.  Q.  B.  (ii)  See  Addison,  On   Oontraots  (lOtU 

353;  MitchesoH  Y.  Oliver,  5  B.  &  B.  il9 ;  ed.),  pp.  767-769,  with  regard  to  the 

25  L.  J.  Q.  B.  39  ;  Fraser  v.  Cutlibertson,  law  relating  to  mortgages  of  ships  and 

0  Q.  B.  D.  93 ;  50  L.  J.  Q.  B.  277 ;  Beg.  of  shares  of  ships. 

V.  Bjormen,  34  L.  J.  M.  0.  180.  (x)  57  &  58  Vict.  o.  60,  s.  56. 

(s)  57  &  58  Vict.  c.  60,  s.  64  (»).  (y)  The  Eliza  Cornish,  1  Spinks,  36 ; 

(0  II).,  .8.  695.     See  also  sects.  694,  The  Bonita,  The   Uniao    Vencedora,  or 

696,  and  697  as  to  proof  of  documents  The  Gipsy,  33  L.  J.  Adm.  195 ;  Dnder- 

requhed  to  be  attested,  the  service  of  woodv.  Bobertson,iGamiiib.l38;  Atlantic 

document?,  and  proof  of  exemptions.  Mutiutl  Ins.  Co.  v.  Huth,  16  Oh.  D.  474. 
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to  a  person  qualified  to  own  a  British  ship,  must  be  made  by  bill 
of  sale  {z),  which  must  contain  such  description  of  the  ship  as  is 
contained  in  the  surveyor's  certificate,  or  some  other  description 
sufficient  to  identify  the  ship  to  the  satisfaction  of  the  registrar, 
according  to  the  form  A.  in  the  first  part  of  the  First  Schedule  to 
the  Merchant  Shipping  Act,  1894  (a).  A  declaration  of  transfer 
also  has  to  be  made  before  the  transferee  is  entitled  to  be  regis- 
tered as  owner  of  a  registered  ship  or  a  share  therein  (b),  and 
every  bill  of  sale  for  the  transfer  of  a  registered  ship  or  a  share 
therein  has  to  be  produced  at  her  port  of  registry  for  the  trans- 
feree's name  to  be  registered  as  owner,  and  for  the  fact  of  such 
entry  having  been  made,  with  the  day  and  hour  thereof,  to  be 
endorsed  on  the  bill  of  sale  (e).  Provision  is  also  made  by  the 
Act  of  1894  for  cases  where  property  in  a  registered  ship  or  share 
therein  is  transmitted  to  a  person  qualified  to  own  a  British  ship 
on  the  marriage,  death,  or  bankruptcy  of  any  registered  owner  (d) ; 
and  for  the  transfer  of  a  ship  or  sale  thereof  by  order  of  the 
court ;  and  power  is  given  to  the  court,  on  the  application  of  any 
interested  person,  to  prohibit  for  a  time  specified  any  dealing 
with  a  ship  or  any  share  therein  (e).  The  duty  of  registering  a 
transfer  of  ownership  rests  with  the  vendee ;  and  immediately  on 
the  execution  of  the  bill  of  sale  the  vendee  becomes  entitled  to 
all  the  benefits  and  liabilities  of  ownership  (/).  A  ship  is  not 
like  an  ordinary  chattel  which  passes  by  delivery ;  and  there  is  no 
market  overt  for  ships.  The  purchaser  of  a  foreign  ship  should 
not  rely  on  the  ship's  papers,  but  is  bound  to  make  inquiries  as 
to  the  title,  and  will  take  subject  to  existing  rights  and  equities  (g). 
A  ship  built  to  be  sold  to  a  foreigner,  and  to  be  delivered 
to  him  at  a  foreign  port,  has  been  held  not  to  be  a  British 
ship  within  the  meaning  of  the  Merchant  Shipping  Act,  1854; 
and  an  assignment  of  her  need  not  be  by  registered  bill  of 
sale  {h). 

Grants  of  arms,  title  deeds,  and  leases. — A  deed  of  grant  of 
arms  from  the  Heralds'  College  is  a  sort  of  family  document  in 
which  every  member  of  the  family  whose  claim  to  arms  is  depen- 
dent upon  it,  has  an  interest.  Whatever  member  of  the  family, 
therefore,  has  possession  of  it  is  entitled  to  keep  it,  but  may  be 
called  upon  by  the  other  members  to  produce  it  {i).     But,  if  the 

(z)  57  &  58  Vict.  c.  60,  s.  24  (1).  Adm.  74;   Br,  &  L.  336;   StapUon  v. 

(a)  J6.,  8.24(2).    As  to  identification  Baymen,2  H.  &  C.  918;  33  L.  J.  Ex. 

to  the  satisfaction  of  tlie  Registrar,  see  170. 

Bell  V.  Banh  of  London,  3  H.  &  N.  730 ;  (cj)  Hooper  v.   Gumm,  L.   K.   2  Oil . 

28  L.  J.  Ex.  116.  282;  36  L.  J.  Oh.  605. 

(6)  57  &  58  Vict.  c.  60,  s.  25.  (A)  Union  Banlt  of  London  v.  Lenan- 

(c)  lb.,  8.  26  (i.).  ton;  3  0.  P.  D.  243 ;  47  L.  J.  0.  P.  409. 

(d)  lb.,  s.  29.  (i)  Stubs  v.  Stubs,  1  H,  &  0.  257 ;  31 

(e)  lb.,  s.  30.  L.  J.  Ex.  510. 
(/)  Tlie  Spirit  of  the  Ocean,  34  L.  J; 
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grant  is  taken  out  at  the  joint  expense  of  three  members  of  the 
family,  the  deed  belongs  to  the  survivor. 

The  holder  of  a  freehold  estate  has,  both  at  law  and  in  equity, 
a  frima  facie  right  to  the  possession  of  the  title  deeds,  the  right 
to  the  land  carrying  with  it  the  right  to  all  the  title  deeds  affect- 
ing it  (]e).  Where,  therefore,  a  man  conveyed  his  freehold  estate 
by  way  of  mortgage  to  the  plaintiff,  the  mortgage  purporting  to 
convey  the  title  deeds,  and  handed  over  to  the  plaintiff  the 
counterfeit  of  a  conveyance  to  himself,  the  mortgagor,  and  subse- 
quently deposited  the  genuine  deed  with  a  banker  as  security  for 
advances,  and  the  plaintiff  brought  an  action  against  the  banker 
for  the  genuine  deed,  it  was  held  that  he  was  entitled  to  recover 
it  (Z).  The  legal  tenant  for  life  of  freeholds  is  entitled  to  the  cus- 
tody of  the  title  deeds  of  the  estate  as  a  matter  of  right,  except  in 
cases  where  he  has  been  guilty  of  misconduct,  so  that  the  safety 
of  the  deeds  has  been  endangered,  or  where  the  rights  of  others 
intervene,  and  it  becomes  necessary  for  the  court  to  take  charge 
of  the  title  deeds  in  order  to  carry  out  the  administration  of  the 
property  (m).  The  tenant  for  life,  therefore,  may  maintain  an 
action  against  a  remainderman  who  has  them  in  his  possession, 
and  refuses  to  give  them  up  («) ;  but  on  the  death  of  the  tenant 
for  life  the  remainderman  is  entitled  to  the  deeds  (o).  A  lessee, 
to  whom  a  lease  has  been  delivered,  has  a  right  to  the  possession 
of  the  lease,  both  during  the  term  and  after  its  expiration,  so  that 
the  lessor  has  no  right  to  claim  possession  of  it  from  the  lessee  {f). 
In  the  absence  of  any  special  contract  for  the  delivery  of  title 
deeds  relating  to  the  freehold,  the  mortgagee  of  a  term  of  years 
is  not  entitled  to  their  custody  either  before  or  after  foreclosure, 
for  they  belong  to  the  freeholder  {q). 

Bight  to  documents  and  securities  for  money. — The  obligee  of  a 
bond,  to  whom  the  bond  has  been  delivered,  is  not  bound  to 
deliver  it  up  to  the  obligor  on  being  tendered  the  amount  due 

(Ic)  Harrington  v.  Price,  3  B.  &  Ad.  (m)  Leathes  v.  Leathes,  5  Oh.  D.  221 ; 

170;   1  L.  J.  K.  B.  122;  Sanbury  v.  46  L.  J.  Oh.  562. 

Briscoe,  2  Oh.  Gas.  42 ;  Strode  v.  Blaelc-  (n)  Allwood  v.  Heywood,  1   H.  &  C. 

bMi-ree,  3  Ves.  225 ;  Searle  v.  Law,  15  745 ;  32  L.  J.  Ex.  153.     See  Newton  v. 

Sim.  95 ;  15  L.  J.  Oh.  187 ;  Light/oot  v.  Newton,  L.  E.  4  Oh.  143;  38  L.  J.  Ch. 

Keane,  1  M.  &  W.  745 ;  5  L.  J.  Ex.  257 ;  145.     And  aa  between  trustee  and  cestui 

Lord  Buclclmrst's  case,  1  Kep.  1 ;  Goode  que  trust,  see  Stanford  v.  Bdberts,  L.  E. 

V.  Burlon,  1  Bxch.  189,  193 ;  16  L.  J.  6  Ch.  307. 

Ex.  309.     As  to  maintaining  trover,  see  (o)  Easton  v.  London,  33  L.  J.  Ex.  34. 

Harrington  v.  Priee,  supra;  Hooper  v.  As  to  the  rights  of  two  persons  jointly 

Ramsbottom,  6  Taunt.   12;    Davies   v.  interested  in  one  estate,  see  Wright  v. 

Vernon,  6  Q.  B.  443 ;  14  L.  J.  Q.  B.  1,3.  Robotham,  33  Ch.  D.  106;  55  L.  j.  Ch. 

As  to  measure  of  damages  in  action  of  791. 

trover  for  title-deeds,  see  Loosemore  v.  (p)  Hall  v.  Ball,  3  M.  &  G.  242 ;  10 

Radford,  9  M.  &  W.  657,  659;  11  h.  J.  L.  J.  C.  P.  285;  ElwoHhy  v.  Sandford, 

Ex.  284.  3  H.  &  C.  330 ;  34  L.  J.  Ex.  42. 

Q)  Newton  v.  Beck,  3  H.  &  N.  220 ;  (3)  Wiseman  v.  Westland,  1  Or.  &  J. 

27  L.  J.  Ex.  272.  117. 
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upon  it ;  the  obligor  is  entitled  to  an  acquittance  or  an  acknow- 
ledgment of  the  receipt  of  the  money  due  upon  the  bond,  bufnot 
to  the  possession  of  the  instrument  itself  (r).  The  payee  of  a 
non-negotiable  note  is  not  bound  to  deliver  up  possession  of  it  to 
the  maker  on  receiving  the  amount  due  upon  it  (s) ;  but  when  a 
bill  of  exchange  is  paid  the  holder  must  forthwith  deliver  it  up 
to  the  party  paying  it  (t).  The  person  entitled  to  the  beneficial 
interest  in  a  contract  or  security  for  money  is,  in  general,  entitled 
to  the  custody  of  the  document  or  writing  by  which  the  beneficial 
interest  or  money  is  secured.  If,  therefore,  the  defendant  has 
obtained  possession  of  a  policy  of  insurance  to  which  tbe  plaintiff 
is  equitably  entitled,  he  is  responsible  for  the  conversion  of  the 
property  if  he  fails  to  restore  it  after  demand,  as  the  person 
entitled  to  the  equitable  interest  in  the  document  is  legally 
entitled  to  the  custody  of  it  (m).  A  cheque  taken  in  payment 
remains  the  property  of  the  payee  only  until  it  is  paid,  when 
the  banker  is  entitled  to  keep  it  as  a  voucher  till  his 
account  with  his  customer  is  settled;  after  that  the  drawer  is 
entitled  to  it  as  a  voucher  between  him  and  the  payee  (x). 
The  property  in  the  halves  of  bank-notes  sent  in  payment  of 
a  debt  remains  in  the  sender  until  he  sends  the  other  second 
halves  (y). 

Bight  to  letters. — The  right  of  property  in  letters  is  in  the 
receiver,  or  person  to  whom  they  are  addressed  and  delivered,  so 
far  as  regards  the  paper  on  which  they  are  written,  so  that  if 
they  get  back  into  the  hands  of  the  writer,  the  receiver  is  entitled 
to  have  them  returned  to  him  (z) ;  but  he  has  no  right  to  publish 
them  without  leave  from  the  writer  {a),  or,  in  case  of  his  death, 
without  the  leave  of  his  executor  (6).  A  defendant,  cannot,  how- 
ever, refuse  to  produce  private  and  confidential  letters  from  a 
stranger  in  a  court  of  justice  on  the  ground  that  the  writer  has 
forbidden  their  production ;  but  the  plaintiff  will  be  put  upon  an 
undertaking  not  to  use  them  for  any  collateral  purpose  (c).  The 
solicitor  of  a  company,  who  writes  a  letter  apparently  on  behalf 
of  the  company,  has  no  such  property  in  it  as  to  entitle  him  to 
prevent  its  publication,  although  he  swears  it  was  written  in  his 
private   capacity  {d).     Letters  received   by  a  solicitor  from  his 

(r)  See  Wain  v.  Bailey,  10  Ad.  &  E.  (z)  Oliver  v.  Oliver,  11  0.  B.  N.  S. 

618.  139;  31  L.  J.  0.  P.  4. 

(s)  Wain  v.  Bailey,  supra.  (a)  Albert  {Prince)  v.  Strange,  1  Mc. 

(6)  45  &  46  Vict.  0.  61,  s.  52  (4).  N.  &  G.  25 ;  Lytton  {Earl)  v.  Dewey,  54 

00  Watson  V.  McLean,  E.  B.  &  E.  75,  L.  J.  Oh.  293 ;  Pope  v.  Curl,  2  Atk.  342. 

77_  (6)  Thompion  v.  Stanhope,  Ambl.  737. 

ix)  Charles  v.  BlacJcwell,  2  0.  P.  D.,  See  Macmillan  v.  Dent  (1906),  1  Oh. 

p.  162 ;  46  L.  J.  0.  P.  368,  decided  on  101 ;  75  L.  J.  Ch.  99. 

16  &  17  Vict.  c.  59,  s.  19.  (c)  Hoplcinson  v.  Burghley  (Lord),  L. 

(y)  Smith  v.  Mundy,  8  E.  &  E.  22 ;  29  K.  2  Ch.  447;  36  L.  J.  Oh.  504. 

li.  J.  Q.  B.  172.  (d)  Soward  v.  Gunn,  32  Beav.  462, 

A.  2  S 
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client,  and  copies  of  letters  addressed  by  him  to  his  client,  are  the 
property  of  the  solicitor  (e). 

Bights  to  hills,  notes,  cmd  cheques. — Bank-notes  are  treated  as 
money,  as  cash,  in  the  ordinary  course  of  business  by  the  general 
consent  of  mankind ;  so  that  if  a  man  finds  a  bank-note,  and 
pays  it  away  lond  fide  in  the  ordinary  course  of  business,  the 
owner  Las  no  remedy  for  the  recovery  of  the  lost  property ;  but 
if  he  demands  the  note  while  it  still  remains  in  the  hands  of  the 
finder,  the  latter  will  be  responsible  for  the  non-delivery  of  it  (/)• 
In  the  case  of  the  loss  of  a  bill,  note,  or  cheque  (g),  by  theft  or 
accident,  if  the  instrument  is  assignable  by  mere  delivery,  the 
thief  or  finder  may  confer  a  title  by  transferring  it  to  a  person 
who  takes  it  hond,  fide,  and  who  gives  value  for  it  without  notice 
of  any  infirmity  of  title  at  the  time  he  receives  it ;  but,  if  the 
instrument  is  assignable  only  by  indorsemeat,  neither  the  thief 
nor  the  finder  can  make  a  valid  indorsement  (h).  Whenever  a 
person  discounts,  or  receives  into  his  possession  by  way  of  deposit, 
a  bill,  or  note,  or  negotiable  security,  with  knowledge  of  the 
infirmity  of  the  person  from  whom  he  receives  it,  he  cannot  law- 
fully detain  it  from  the  true  owner  {%). 

When  a  bill,  note,  or  cheque  has  been  proved  to  have  been 
obtained  by  fraud,  or  afi'ected  by  illegality,  this  affords  a  pi-e- 
sumption  that  the  person  who  has  been  guilty  of  the  illegality 
would  dispose  of  it,  and  would  place  it  in  the  hands  of  another 
person  to  sue  upon  it ;  and  such  proof  on  the  part  of  the  defendant 
casts  upon  the  plaintiff  "the  burden  of  showing  that  he  gave  value 
for  the  note  (fc).  If  he  has  given  full  value  for  the  instrument, 
that  is,  in  general,  conclusive  evidence  of  hond  fides.    If,  on  the 

(e)   Wheatoroft,  In  re,  6  Ch.  D.  97 ;  47  (g)  As  to  what  is  a  bill,  and  what 

L.  J.  Ch.  116 ;  Thomson,  In  re,  20  Beav.  bills  are  negotiable  and  what  payable  to 

5i5 ;  24  L.  J.  Oh.  599.  bearer  or  order  or  on  demand,  see  45  & 

(/)  JfiKer  V. -Race,  1  Burr.  452;  Grant  46  "Vict.  o.  61,  ss.  3-10;  as  to  what  is  a 

V.  Vaughan,  3  Burr.  1516.    By  sect.  69  cheque,  see  sect.  73 ;  and  as  to  what  is 

of  45  &  46  Vict.  c.  61  (Bills  of  Exchange  a  promissory  note,  see  sect.  83. 

Act,  1882),  where  a  bill  has  been  lost  Qi)  See  45  &  46  Vict.  c.  61,  s.  32 ; 

before  it  is  overdue,  the  person  who  was  Johnson  v.  Windle,  3  Bing.  N.  0.  225 ;  6 

the  holder  of  it  may  apply  to  the  drawer  L.  J.  0.  P.  5;  Whistler  y.  Forster,  14 

to  give  him  another  bill  of  the  same  tenor,  0.  B.  N.  S.  248 ;  32  L.  J.  C.  P.  161.    As 

giving  security  to  the  drawer  if  required  to  cheques  payable  to  order,  see  16  &  17 

to  indemnify  him  against  all  persons  Vict.  c.  59,  s.  19 ;  and  45  &  46  Vict.  c. 

whomsoever  in  case  the  bill  alleged  to  61,  s.  60.     As  to  crossed  cheques,  sea 

have  been  lost  shall  be  found  again.     If  sects.  76-82 ;  Capital  &  Counties  Bank 

the  drawer  on  request  as  aforesaid  re-  v.  Gordon  (JS03),  A.  C,  240 ;  72  L.  J.  K. 

fuses  to  give  such  duplicate  bill  he  may  B.  451 ;  and  Addison,  On  Contracts  (10th 

be  compelled  to  do  so.    By  sect.  70,  in  ed.),  1155.    As  to  forged  or  unautho- 

any  action  or  proceeding  upon  a  bill,  rized  signatures,  see  sect.  24,  post,  p. 

the  court  or  a  judge  may  order  that  the  628. 

loss  of  the  instrument  shall  not  be  set  (i)  Lovell  v.  Martin,  4  Taunt.  799  ; 

up,  provided  an  indemnity  be  given  to  Burn  v.  Morris,  2  Or.  &  M.  579 ;  3  L.  J. 

the  satisfaction  of  the  court  or  judge  Ex.  193. 

against  the  claims  of  any  other  person  (ft)  Bailey  v.  BidweU,  13  M.  &  W,  73, 

upon  the  instrument  in  question.     See  76 ;  13  L.  J.  Ex.  264, 
Addison,  On  Contracts  (10th  ed.),  1162. 
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other  hand,  he  has  paid  a  small  sum  for  a  bank-note  of  large 
value,  payable  on  demand,  that  would  be  evidence  the  other 
way  (I).  Where  certain  negotiable  securities  had  been  stolen  from 
the  defendants  and  sold  to  the  plaintiffs,  for  value,  by  the  defen- 
dants' manager,  who  afterwards  fraudulently  obtained  them  from 
the  plaintiffs  and  restored  them  to  the  defendants,  who  did  not 
know  that  they  had  been  out  of  their  possession,  it  was  held  that 
the  defendants  were  holders  for  value  and  entitled  to  retain  the 
securities,  because,  in  the  absence  of  evidence  to  the  contrary,  they 
must  be  presumed  to  have  accepted  the  securities  in  discharge  of 
their  manager's  obligation  to  restore  them  to  them  (m).  The  whole 
burden  of  impeaching  the  title  of  the  holder  of  the  instrument 
falls  upon  the  plaintiff  who  disputes  that  title  (w).  It  is  not 
enough  for  him  to  show  that  he  lost  the  instrument,  or  that  it  has 
been  stolen  from  him,  and  that  immediately  after  the  loss  or  the 
robbery  it  was  found  to  be  in  the  possession  of  the  defendant  (p). 
The  latter  is  not  bound,  from  proof  of  those  circumstances  alone, 
to  account  for  his  possession  of  the  security  (p).  But,  if  the  note 
was  payable  to  bearer  on  demand,  and  he  gave  much  less  than  its 
real  value,  and  took  it  from  a  total  stranger,  without  making  any 
inquiry,  and  under  circumstances  which  ought  to  have  aroused 
suspicion  in  the  mind  of  any  prudent  person,  this  will  be  evidence 
to  show  that  he  took  it  with  knowledge  of  the  infirmity  of  the  title 
of  the  person  from  whom  he  received  it,  and  to  fix  him  with  that 
infirmity  of  title  (q).  Gross  negligence  and  want  of  caution  are 
not  in  themselves  sufficient  to  defeat  the  title  of  the  holder,  where 
he  has  given  value  for  the  security  (r) ;  but  gross  negligence  may 
be  evidence  of  mala  fides,  though  it  is  not  the  same  thing  (s). 

.Any  admission  on  the  part  of  the  defendant  that  the  plaintiff's 
property  has  come  into  his  hands,  or  under  his  control,  and  has 
then  been  wrongfully  dealt  with  by  him,  will  be  evidence  of  a 
conversion.  Thus,  where  a  defendant,  in  answer  to  a  demand 
made  upon  him  by  the  plaintiff  for  the  delivery  of  a  bill  of 
exchange,  said  that  he  could  not  give  it  up,  because  it  had  been 

(0  Raphael  v.  Bank  of  England,  17  title,seeAddisoii,O»Co»<rac«s(10thed.), 

C.  B.  173 :  25  L.  J.  0.  P.  33.  p.  1120.    See  also  ib.,  p.  1172,  aa  to  con- 

(m)  London  &  County  Banh  v.  London  version    of   lost    or   stolen  negotiable 

&  Biver  Plate  Banh,  21  Q.  B.  D,  535 ;  57  instruments. 

L.  J.  Q.  B.  601.  W  Bayley,  J.,Baohhouse  v.  Barrison, 

(ri)  Worcester  County  Banle  v.  Borch.  5  B.  &  Ad.  1105 ;  Raphael  v.  Banh  of 

and  Milt.  Bank,  10  Onsli.  489 ;  Wyer  v.  England,  17  0.  B.  161 ;  25  L.  J.  C.  P., 

Doreh ,  &e.,  Banh,  11  Cush.  51.  See  also  33,  overruling  Snow  v.  Leatham,  2  0.  & 

45  &  46  Vict.  c.  61,  s.  30,  post,  p.  629  ;  P.  317 ;  Snow  v.  Peacooh,  3  Bing.  406 ; 

and  Addison,  On  Contracts  (10th  ed.),  4  L.  J.  (O.  S.)  0.  P.  120 ;  and  Easley  v. 

1121.  Crochford,  10  Bing.  243;  3  L.  J.  0.  P. 

(o)  Miller  V.  Baoe,  1  Burr.  452 ;  but  22. 

see  45  &  46  Vict.   o.  61,  s.  30,  post,  (s)  Goodman  v.  Harvey,  4  Ad.  &  E, 

p.  629.  876 ;    6  L.  J.  K.  B.  260 ;   Arhoain  v, 

(p)  Kingv.  Mileom,  2  Cam^h.  5.  Jndereon,  I  Q.  B.  498;  11  L.  J.  Q.  B. 

Iq)  As  to  intermediate  infirmities  of  31. 

2  s  2 
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burnt,  it  was  held  that  this  was  evidence  of  a  conversion  by  him 
of  the  bill  (t).  Formerly,  the  holder  of  a  bill  might  renounce  his 
rights  against  the  acceptor  by  word  of  mouth  only,  unaccompanied 
with  satisfaction  or  any  solemn  instrument  (w) ;  but  now  such 
renunciation  must  be  by  writing,  unless  the  bill  be  given  up  to 
the  acceptor  (x). 

If  a  cheque  payable  to  bearer  is  lost,  and  is  tendered  a  few 
days  after  the  loss  to  a  shopkeeper  in  payment  of  goods  purchased, 
and  the  shopkeeper  takes  it  without  any  inquiry,  and  without  any 
knowledge  of  the  name  or  address  of  the  person  tendering  the 
cheque,  he  will,  nevertheless,  be  entitled  to  recover  the  amount 
from  the  maker,  unless  the  latter  can  prove  that  the  shopkeeper 
knew  that  the  cheque  was  a  lost  cheque  at  the  time  he  took  it  («/). 
The  question  is,  whether  the  holder  took  the  cheque  under  cir- 
cumstances which  ought  reasonably  to  have  aroused  his  suspicion, 
and  the  lapse  of  time  since  the  cheque  was  drawn  is  one  circum- 
stance upon  which  suspicion  would  arise  (z). 

Sect.  24  of  the  Bills  of  Exchange  Act,  1882  (a),  provides 
that,  subject  to  the  provisions  of  this  Act,  where  a  signature  on  a 
bill  is  forged  or  placed  thereon  without  the  authority  of  the  person 
whose  signature  it  purports  to  be,  the  forged  or  unauthorized  sig- 
nature is  wholly  inoperative,  and  no  right  to  retain  the  bill,  or  to 
give  a  discharge  therefor,  or  to  enforce  payment  thereof  against 
any  party  thereto,  can  be  acquired  through  or  under  that  signa- 
ture, unless  the  party  against  whom  it  is  sought  to  retain  or 
enforce  payment  of  the  bill  is  precluded  from  setting  up  the 
forgery  or  want  of  authority. 

Provided  that  nothing  in  this  section  shall  affect  the  ratifica- 
tion of  an  unauthorized  signature  not  amounting  to  a  forgery. 

Where  the  defendant  accepted  a  bill  in  blank,  and  it  was  drawn 
and  indorsed  by  the  person  to  whom  the  defendant  gave  the  bill 
subsequently,  and  by  forgery,  it  was  held  that  the  plaintiffs  who 
took  the  bill  without  notice  might  recover  from  the  defendant  (6). 

(t)  M'Kewen  v.  Cotching,  "il  L.  J.  0.  P.  lawyers."    Ld.  Brougham,  in  Sank  of 

41.  Bengal  v.  Madleod,  7  Moore,  P.  C.  35 ; 

(u)  See  Addison,  On  Contracts  (10th  Bank  of  Bengal  v.  Fagan,  ib.  72.    Willes, 

ed.),  160 ;    Lacy   v.  Kinaeton,    1    Ld.  J.,  Raphael  v.  Bank  of  England,  17  C.  B. 

Kaym.  690.  161,  175;  25  L.  J.  C.  P.  33;  Watson,  v. 

(x)   45    &    46    Vict.   0.    61,    s.    62 ;  Bassell,  3  B.  &  S.  34 ;  31  L.  J.  Q.  B. 

Edwards  v.  Walters  (1896),  2  Ch.  157;  304;  afiSrmed,  5  B.  Sc  S.  968;  84  L.  J. 

65  L.  J.  Ch.  557.  Q.  B.  93.    See  also  London  and  County 

(y)  Ld.  Kenyon,  Lawson  v.  Weston,  4  Banking   Co.    v.   Groome,  infra,  as  to 

Esp.  57.    "  The  oases  of  Cfill  v.  Cuhitt,  Dovm  v.  Sailing,  supra. 

3  B.  &  C.  466 ;  3  L.  J.  (O.  S.)  K.  B.  48 ;  (z)  London  and  County  Banking  Co.  v. 

and  Down  v.  Balling,  4  B.  &  0.  330  ;  3  Groome,  8  Q.  B.  D.  288 ;  51  L.  J.  Q.  B. 

L.  J.  (O.  S.)  K.  B.  234,  which  were  con-  224.     As  to  overdue  bills  payable  on 

Bidered  to  have  gone  far  to  overrule  the  demand,  see  45  &  46  Vict.  o.  61,  s.  36. 

case  of  Lawson  v.  Weston,  are  no  longer  (a)  45  &  46  Viot.  c.  61,  s.  24. 

law;   and  the  opinion  of  Ld.  Kenyon  (6)  L.  &  8.  W.  Bank  v.  Wentworth,  5 

is  set  up  and  supported   by  all   the  Ex.  D.  96 ;  49  L.  J.  Ex.  657. 
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With  respect  to  the  proviso  to  this  section,  it  seems  that  although 
before  the  passing  of  the  Act  a  person  whose  name  is  used  with- 
out authority  may  ratify  the  act  (even  though  known  to  be  a 
crime),  and  thus  make  himself  civilly  responsible  just  as  if  he  had 
originally  authorized  it  (c),  yet  it  is  not  so  since  the  passing  of  the 
Act. 

A  person  whose  name  has  been  forged  must  not  lie  by  and 
allow  others  to  assume  that  his  signature  is  genuine ;  but  his  mere 
silence  for  a  fortuight,  during  which  the  position  of  the  holder 
was  not  altered,  cannot  be  held  to  be  an  adoption  of  liability  or 
an  estoppel  (d). 

By  sect.  29 — (1)  A  holder  in  due  course  is  a  holder  who  has 
taken  a  bill,  complete  and  regular  on  the  face  of  it,  under  the 
following  conditions ;  namely,  (a)  that  he  became  the  holder  of 
it  before  it  was  overdue,  and  without  notice  that  it  had  been 
previously  dishonoured,  if  such  was  the  fact ;  (b)  that  he  took 
the  bill  in  good  faith  (e)  and  for  value,  and  that  at  the  time  the 
bill  was  negotiated  to  him  (/)  he  had  no  notice  of  any  defect  in 
the  title  of  the  person  who  negotiated  it.  (2)  In  particular,  the 
title  of  a  person  who  negotiates  a  bill  is  defective  within  the  mean- 
ing of  this  Act  when  he  obtained  the  bill,  or  the  acceptance  there- 
of, by  fraud,  duress,  or  force  and  fear,  or  other  unlawful  means,  or 
for  an  illegal  consideration,  or  when  he  negotiates  it  in  breach  of 
faith,  or  under  such  circumstances  as  amount  to  a  fraud.  (3)  A 
holder  (whether  for  value  or  not)  who  derives  his  title  to  a  bill 
through  a  holder  in  due  course,  and  who  is  not  himself  a  party  to 
any  fraud  or  illegality  affecting  it,  has  all  the  rights  of  that  holder 
in  due  course  as  regards  the  acceptor,  and  all  parties  to  the  bill 
prior  to  that  holder. 

By  sect.  30 — (1)  Every  party  whose  signature  appears  on  a 
bill  is  prima  facie  deemed  to  have  become  a  party  thereto  for 
value.  (2)  Every  holder  of,  a  bill  is  prihd  facie  deemed  to  be 
a  holder  in  due  course;  but  if  in  an  action  on  a  bill  it  is 
admitted  or  proved  (g)  that  the  acceptance,  issue,  or  subsequent 
negotiation  of  the  bill  is  affected  with  fraud,  duress,  or  force  and 
fear,  or  illegality,  the  burden  of  proof  is  shifted,  unless  and  until 
the  holder  proves  that,  subsequent  to  the  alleged  fraud  or 
illegality,  value  has  in  good  faith  been  given  for  the  bill  (h). 

(c)  Per  Ld.  Blackburn  in  M'Kenzie  v.  38  L.  J.  0.  P.  310. 

British  Linen  Co.,  6  App.  Oag.  82,  p.  99  ;  (ff)  As  to  the  meaning  of  these  words, 

but  see  Broolc  v.  Soolc,  L.  E.  6  Ex.  89 ;  see  Tatham  v.  Easlar,  23  Q.  B.  D.  845 ; 

40  L.  J.  Ex.  50.  58  L.  J.  Q.  B.  432 ;  Addison,  On  Con- 
id)  M'Kenzie   v.  British  Linen  Co.,  tracts  (10th  ed.),  1121. 

supra.  CO  By  45  &  46  Vict.  c.  61,  s.  90,  a 

(e)  See  sect.  90,  infra,  note(70-  ^^^S  is  deemed  to  be  done  in  good  faith, 

(/)  Lewis  V.  Clay,  67  L.  J.  Q.  B.  221 ;  within  the  moaning  of  this  Act,  where 

Foster  v.  MacUnnon,  L.  E.  4  0.  P.  704  ;  it  is  in  fact  done  honestly,  whether  it  is 


630  -INJURIES  TO  EIGHTS   OF  i'ROPEBTT.      [CHAP.  VII. 

By  sect.  31 — (1)  A  bill  is  negotiated  when  it  is  transferred 
•from  one  person  to  another  in  such  a  manner  as  to  constitute  the 
transferee  the  holder  of  the  bill.  (2)  A  bill  payable  to  bearer  is 
negotiated  by  delivery.  (3)  A  bill  payable  to  order  is  negotiated 
by  the  indorsement  of  the  holder  completed  by  delivery.  (4) 
When  the  holder  of  a  bill  payable  to  his  order  transfers  it  for 
value  without  indorsing  it,  the  transfer  gives  the  transferee  such 
title  as  the  transferor  had  in  the  bill,  and  the  transferee  in 
addition  acquires  the  right  to  have  the  indorsement  of  the 
transferor.  (5)  Where  any  person  is  under  obligation  to  indorse 
a  bill  in  a  representative  capacity,  he  may  indorse  the  bill  in  such 
terms  as  to  negative  personal  liability. 

By  sect.  38,  the  rights  and  powers  of  the  holder  of  a  bill  are 
as  follows : — (1)  He  may  sue  on  the  bill  in  his  own  name : 
(2)  Where  he  is  a  holder  in  due  course  (i),  he  holds  the  bill  free 
from  any  defect  of  title  of  prior  parties,  as  well  as  from  mere  per- 
sonal defences  available  to  prior  parties  among  themselves,  and 
may  enforce  payment  against  all  parties  liable  on  the  bill :  (3) 
Where  his  title  is  defective  (a)  if  he  negotiates  the  bill  to  a 
holder  in  due  course,  that  holder  obtains  a  good  and  complete 
title  to  the  bill,  and  (b)  if  he  obtains  payment  of  the  bill,  the 
person  who  pays  him  in  due  course  gets  a  valid  discharge  for 
the  bill  (k). 

done  negligently  or  not.  The  acceptor  55  (2).  By  sect.  56,  where  a  person 
of  a  bill,  by  accepting  it,  engages  that  signs  a  bill  otherwise  than  as  drawer  or 
he  will  pay  it  according  to  the  tenor  of  acceptor,  he  incurs  the  liabilities  of  an 
his  acceptance ;  he  is  precluded  from  indorser  to  a  holder  in  due  course.  With 
denying  to  a  holder  in  due  course  the  respect  to  promissory  notes,  it  is  enacted, 
existence  of  the  drawer,  the  genuineness  that  when  a  note  payable  on  demand  is 
of  Ms  signature,  and  his  capacity  and  negotiated,  it  is  not  deemed  to  be  over- 
authority  to  draw  the  bill.  Sect.  64.  due  for  the  purpose  of  affecting  the 
And  similarly  of  a  bill  to  the  order  of  holder  with  defects  of  title  of  which  he 
drawer,  or  to  the  order  of  a  third  person.  had  no  notice,  by  reason  that  it  appears 
Sect.  5i  (b)  and  (c).  The  drawer  of  a  that  a  reasonable  time  for  presenting  it 
bill  by  drawing  it  engages  that  on  due  for  payment  has  elapsed  since  its  issue, 
presentment  it  shall  be  accepted  and  Sect.  86  (3).  The  maker  of  a  promissory 
paid  according  to  its  tenor,  and  that  if  note  by  making  it  engages  that  he  will 
it  be  dishonoured  he  will  compensate  pay  it  according  to  its  tenor,  and  is 
the  holder  or  any  indorser  who  is  com-  precluded  from  denying  to  a  holder  in 
polled  to  pay  it,  provided  the  requisite  due  course  the  existence  of  the  payee, 
proceedings  on  dishonour  are  duly  taken;  and  his  then  capacity  to  indorse, 
and  he  is  precluded  from  denying  to  a  Sect  88. 

holder  in  due  course  the  existence  of  (i)  See  45  &  46  Vict.  o.  61,  ss.  29,  30, 

the  payee,  and  his  then    capacity  to  ante,  p.  629. 

indorse.   Sect.  55  (1).     The  indorser  of  (/c)  By  sect.  58 — (1)  Where  the  holder 

a  bill  by  indorsing  it  engages  it  shall  be  of  a  bill  payable  to  bearer  negotiates  it 

accepted    and    paid    according    to    its  by  delivery  without  indorsing  it,  he  is 

tenor,  and  if  dishonoured  to  compensate  called  a  "  transferor  by  delivery."  (2)  A 

the  holder  or  subsequent  indorser.    He  transferor  by  delivery  is  not  liable  on 

is  precluded  from  denying  to  a  holder  in  the  instrument.    (3)  A  transferor  by 

due  course  the  genuineness  and  regu-  delivery  who  negotiates  a  bill  thereby 

larity  in  all  respects  of  the  drawer's  warrants  to  his  immediate  transferee, 

signature  and  all  previous  indorsements,  being  a  holder  for  value,  that  the  bill  is 

and  to  a  subsequent  indorsee  that  the  what  it  purports  to  be,  that  he  has  a 

bill  was,  at  the  time  of  his  indorsement,  right  to  transfer  it,  and  that  at  the  time 

a  valid  and  subsisting  bill,  and  that  he  of  transfer  he  is  not  aware  of  any  fact 

had  then  a  good  title  thereto.    Sect.  which  renders  it  valueless. 
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Bight  to  wild  birds  and  animals  ievse  naturae — Bicfht  to  game. — 
So  long  as  animals  fer^  naturse  remain  upon  a  man's  land  they 
belong  to  him ;  but  the  moment  they  leave  his  laud  his  pos- 
sessory property  is  gone :  and  this  is  so,  even  if  they  are  hunted 
out  of  his  land  by  a  trespasser,  and  although  they  are  killed  by 
the  trespasser  on  another  man's  land.  The  property  in  wild 
grouse  is  not  absolute  in  any  one.  So  long  as  the  wild  bird  is 
upon  a  man's  land,  he  has  a  possessory  property  in  it;  but,  as 
soon  as  it  flies  or  goes  off  his  land,  his  property  is  gone  (I).  "  If  A 
start  a  hare  on  the  ground  of  B,  and  hunt  it  and  kill  it  there,  the 
property  continues  all  the  while  in  B ;  but,  if  A  start  a  hare  on 
the  ground  of  B,  and  hunt  it  into  the  ground  of  G,  and  there 
kill  it,  the  property  is  in  A,  the  hunter,  although  he  is  liable  to 
actions  of  trespass  to  the  lands  both  of  B  and  C"  (m).  Where 
rabbits  were  snared  and  killed  in  Lord  Exeter's  land  by  poachers, 
and  were  sold  by  them  to  a  dealer  in  game,  it  was  held  that  the 
rabbits  were  the  property  of  Lord  Exeter,  on  whose  land  they 
were  started  and  killed,  and  not  the  property  of  the  dealer  in 
game  («.) ;  and  where  rabbits  are  bred  in  a  warren,  the  owner  of 
the  warren  has  a  right  of  property  in  the  rabbits  so  long  as  they 
remain  on  his  land  ;  but,  as  soon  as  they  leave  his  land,  his  right 
of  property  in  them  is  gone  (o). 

Where  the  Bishop  of  London  granted  to  the  defendant  a  lease 
of  land  for  a  term  of  years,  excepting  the  trees  and  the  herons 
and  shovelers  making  their  nests  in  the  trees,  and  the  defendant, 
during  the  lease,  took  some  of  the  herons,  and  the  bishop  brought 
an  action  of  trespass  against  him,  it  was  lield  that  he  was  entitled 
to  recover  the  value  of  the  herons  ;  for,  although  they  were/er^ 
naturm,  he  had  an  interest  in  them  by  reason  of  the  trees  in  which 
they  built  (p). 

Bight  to  fish. — By  custom  of  the  Greenland  whale  fishery,  if 
a  whale  has  been  struck  by  a  harpooner,  the  whale,  so  long  as 
the  harpoon  remains  in  the  fish,  and  the  line  continues  attached 
to  it,  and  also  continues  in  the  power  or  management  of  the 
striker,  is  a  fast  fish,  though  during  that  time  it  is  struck  by  a 
harpooner  of  another  ship ;  and,  if  the  whale  afterwards  breaks 
from  the  first  harpoon,  but  continues  fast  to  the  second,  the 
second  harpoon  is  called  a  friendly  harpoon,  and  the  fish  is  the 
property  of  the  first  striker,  and  of  him  alone.  But,  if  the  first 
harpoon  or  line  breaks,  or  the  line  attached  to  the  harpoon  is 

(0  Lonsdale  (Lord)  v.  Bigg,  11  Exch.  (m)  Blades  v.  Higgs,  11  H.  L.  Gas. 

654,  671;    25  h.  J.  Ex.   81;   affirmed  621;  34  L.  J.  0.  P.  286. 

sub.  nom.  Bigg  v.  Lonsdale  (Earl),  1  H.  (o)  Bro.  Abr.  PaoPBRTY,pl.  4 ;  Hades- 

&  N.  923 ;  26  L.  J.  Ex.  196.  den  v.  OrysseU,  Cro.  Jao.  195  ;  Sattoii  v. 

(m)  Per  Holt,  C.J.,  Sutton  v.  Moody,  Moody,  supra, 

i  Lil.  Eaym.  250 ;  Churchward  v.  Studdy,  (p)  Bishop  of  London's  case,  Mich.  14 

14  Bast,  249.  Hen.  8,  fo.  1.  pi.  1. 
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not  in  the  power  of  the  striker,  the  fish  is  a  loose  fish,  and  will 
become  the  property  of  any  other  person  who  strikes  and  obtains 
it  {q).  But,  although  the  harpoon  comes  out  of  the  fish,  or  is 
detached  from  the  line,  yet,  if  the  whale  is  so  entangled  in  the 
line  as  to  give  the  first  striker  the  same  power  over  it  as  if  the 
harpoon  were  fixed,  the  fish  will  still  continue  a  fast  fish,  and  be 
the  property  of  the  first  striker  (r) ;  and,  if  the  fish  is  unlawfully 
liberated  by  the  wrongful  interference  of  another  person,  who 
afterwards  harpoons  it  and  secures  it,  it  will,  nevertheless,  be  the 
property  of  the  first. striker  (s).  There  does  not  seem  to  be  any 
authority  to  show  that,  in  an  ordinary  case  of  fishing  at  sea,  an 
action  can  be  maintained  by  one  fisherman  against  another  for 
anticipating  him  in  the  capture  of  fish  which  had  not  been 
appropriated  (t).  In  other  words,  a  fisherman  at  sea  has  no  right 
of  property  in,  or  title  to,  the  fish  before  he  has  got  the  fish  into 
his  power,  or  under  his  dominion  and  control.  Thus,  where  the 
plaintiff,  while  fishing  for  pilchards,  had  nearly  encompassed  a 
large  number  of  fish  with  a  net,  and  would  have  captured  them 
but  for  the  interference  of  the  defendant,  whose  boat  was  rowed 
to  an  opening  in  the  net,  disturbing  the  fish  and  preventing  their 
capture,  it  was  held  in  an  action  of  trespass  that  the  plaintiff 
could  set  up  no  title  to  the  fish,  as  he  had  never  had  possession 
of,  or  actual  power  over,  the  fish ;  and  although  it  might  be  that 
the  defendant  had  acted  unjustifiably  in  preventing  the  plaintiff 
from  obtaining  such  power,  yet  that  would  only  show  a  wrongful 
act, 'for  which  he  might  be  liable  in  a  proper  form  of  action  (m). 

BigM  to  servants  livery. — Where  the  plaintiff  had  been  hired 
as  a  servant  by  the  defendant,  at  thirty  guineas  a  year  and  a  suit 
of  clothes,  and  had,  on  entering  the  service,  been  provided  with 
the  clothes,  it  was  held  that  they  did  not  become  his  property,  and 
that  he  could  not  sue  his  master  for  detaining  them,  until  he  had 
served  a  year  (x). 

Parish  froperty. — Prior  to  the  passing  of  the  Local  Govern- 
ment Act,  1894  {y),  churchwardens  represented  the  parish  in 
respect  of  its  movable  property;  and  in  that  capacity  had 
succession,  and  could  maintain  an  action  even  against  the  in- 
cumbent (z).  By  the  Act  of  1894,  the  legal  interest  in  all 
property  formerly  vested  either  in  the  overseers  or  in  the  church- 
wardens and  overseers  of  a  rural   parish,  other  than  property 

(?)  LittledaU  V.  Scaith,  1  Taunt.  243,  Q.  B.  741 ;  17  L.  J.  Q.  B.  163. 

note  (a) ;  Fenningt  v.  Grenville  {Lord),  (u)  Young  v.  Michens,  6  Q.  B.  606. 

1   Taunt.  241;  Aberdeen  Arctic  Co.   v.  (a;)  Crocker  v.  Molyneux,  3  0.  &  P. 

Sutler,  4  Maoq.  H.  L.  355.  470. 

(r)  HogaHh  v.  Jackson,  M.  &  M.  58.  (?/)  56  &  57  Viot.  o.  73. 

(s)  Skinner  y.    Chapman,  M.   &  M.  (js)  Turner  v.  Baynes,  2  H.  Bl.  559; 

59,  n.  Wilkinson  v.  Verity,  L.  K.  6  C.  P.  206 ; 

(0  Erie,  J.,  Stevens  v.  Jeacoclce,   11  40  L.  J.  C.  P.  141. 
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connected  with  the  affairs  of  the  Church,  or  held  for  an  ecclesias- 
tical charity,  is,  if  there  is  a  parish  council,  vested  in  that  council 
subject  to  all  trusts  and  liabilities  affecting  the  same  (a) ;  and  in 
the  case  of  a  rural  parish  not  having  a  separate  parish  council 
but  subject  to  provisions  made  by  a  grouping  order,  if  the  parish 
is  grouped  with  some  other  parish  or  parishes,  the  legal  interest 
in  all  property  which,  under  the  Act,  would,  if  there  were  a  parish 
council,  be  vested  in  the  parish  council,  vests  in  the  chairman  of 
the  parish  meeting  and  overseers  of  the  parish,  as  a  body  corporate 
with  perpetual  succession,  subject  to  all  trusts  and  liabilities 
affecting  the  same  (h).  Similar  provisions  are  also  contained 
in  the  London  Government  Act,  1899  (c),  which  vests  iu  a 
metropolitan  borough  council  the  legal  interest  in  all  property 
which  formerly  vested  either  in  the  overseers  or  churchwardens 
and  overseers  of  any  parish  within  such  metropolitan  borough 
(other  than  property  connected  with  the  affairs  of  the  Church,  or 
held  for  an  ecclesiastical  charity  within  the  meaning  of  the  Local 
Government  Act,  1894).  Further,  the  Act  of  1894  transferred  to 
the  parish  council  of  a  rural  parish  the  powers,  duties,  and  liabilities 
of  the  overseers  or  of  the  churchwardens  and  overseers  of  the 
parish  with  respect  to  the  holding  or  management  of  parish 
property,  not  being  property  relating  to  affairs  of  the  Church 
or  held  for  an  ecclesiastical  charity  (d) ;  but  the  Act  makes  no 
provision  for  the  transfer  of  such  powers,  &c.,  to  the  parish  meeting 
of  a  parish  not  having  a  separate  parish  council. 


SECTION   VI. 

INJURIES  TO  INCOEPOEEAL  PEOPEETY. 

Incorporeal  property — Bight  of  ferry. — A  ferry  has  been  said  to 
be  a  continuation  of  a  public  highway  across  a  river  or  other 
water  for  the  purpose  of  public  trafSc  from  the  termination  of  the 
highway  on  the  one  side  to  its  recommencement  on  the  other  side. 
It  is  a  highway  of  a  special  description,  with  its  termini  in  places 
where  the  public  have  rights,  as  towns  or  vills,  or  highways  leading 

(a)  56  &  57  Vict,  c,  73,  s.  5  (2)  (c).  (i)  56  &  57  Vict.  c.  73,  s.  6  (1),  (c) 

(6)  lb.,  s.  19  (7).  (iii.). 

(c)  62  &  68  Vict.  c.  14,  s.  23,  (3). 
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to  towns  or  vills  (e) ;  and  there  may  be  a  franchise  of  ferry  from 
Till  to  vill  as  well  as  from  highway  to  highway  (/).  The  existence 
of  a  ferry,  as  such,  is  obviously  for  the  benefit  of  the  public. 
The  advantage  to  the  public  is  so  great  that  the  Crown  has  from 
time  to  time  granted  rights  of  ferry;  and  all  common  ferries 
have  their  origin  in  Eoyal  grant,  or  in  prescription,  which  pre- 
sumes such  grant.  Another  mode  of  acquiring  a  right  of  ferry  is 
by  statute. 

'  The  owner  of  a  ferry  is  the  owner  of  a  particular  description  of 
tnonopoly.  He  has  not  a  grant  of  an  exclusive  right  of  carrying 
passengei-s  and  goods  across  the  stream  by  any  means  whatever, 
but  only  by  means  of  a  ferry.  The  first  grantee  of  the  ferry  is 
supposed  to  have  represented  to  the  Crown  that  it  would  be  for 
the  public  advantage  that  a  ferry  should  be  established  in  the 
particular  locality;  and  then,  in  consideration  of  the  grantee 
undertaking  perpetually  to  keep  up  the  ferry,  the  Crown  has 
granted  to  him  the  exclusive  right  of  ferrying  within  certain 
limits  ig).  The  grant  of  a  right  of  ferry,-  which  may  be  in  more 
or  less  extensive  terms  (Ji),  like  all  grants  of  monopolies,  must  not 
be  unreasonable,  otherwise  it  will  be  invalid  as  being  in  restraint 
of  trade  («') ;  and  in  districts  where  a  ferry  between  two  defined 
points  would  not  be  remunerative,  an  exclusive  right  may  be 
granted  to  ferry  between  points  extending  over  a  wider  area,  but 
a  right  of  ferry  between  two  districts  does  not  give  a  right  to 
carry  passengers  from  the  whole  extent  of  each  district  {j).  The 
right  is  an  incorporeal  right,  and  is  unconnected  with  either  the 
ownership  (h)  or  the  occupation  of  land  (J)  on  either  side  of  the 
river  or  other  water  over  which  the  right  of  ferry  is  exercised.  A 
right  to  take  tolls  for  the  passage  of  a  ferry  or  a  bridge  must  be 
transferred  by  deed  (m). 

Incorporeal  property — Disturhance  of  a  ferry. — The  owner  of  a 
ferry  has  a  cause  of  action  against  every  intruder  who  carries  in 
tlie  line  of  the  ferry,  whether  it  is  done  directly  or  indirectly. 
He  has  a  right  to  the  transport  of  the  passengers  using  the  way ; 
and  whoever  makes  a  landing-place  near  the  ferry,  so  as  to  be  in 

(e)  Per  Lord  Abinger,  O.B.,  Huzzey  v.  (gf)  EopMns  v.  O.  N.  Bly.,  2  Q.  B.  D. 

Field,  2  Or.  M.  &  R.  432 ;  4  L.  J.  Ex.  224 ;  46  L.  J.  Q.  B.  265.                * 

239.     See  also  per  Willes,  J.,  Newton  t.  (ft)  Per  Coleridge,    J.,  Matthews    v. 

CiMtt,  12  0.  B.  N.  S.  32 ;  31  L.  J.  0.  P.  Peache,  supra. 

246 ;  affirmed,  13  0.  B.  N.  S.  864.    As  ,  (i)   Churchman   v.   Tunstall,   Hardr. 

to  the  old  form  of  declaration  describing  162. 

a  ferry,  see  Giles  v.  Oroves,  12  Q.  B.  721 ;  (?)  Per  Maule,  B.,  Pimy.  Curell,  6  M. 

1 7  L.  J.  Q.  B.  323  ;  Blaoketer  v.  Gillett,  &  W.  234  at  p.  260. 

9  0.  B.  26  ;  19  L.  J.  C.  P.  307  ;  Matthews  (It)  Peter  v.  Kendal,  6  B.  &  C.  703, 

V.  Peache,  5  E.  &  B.  546 ;  sub  nom.  Beg.  710 ;  5  L.  J.  (0.  S.)  K.  B.  282. 

V.  Matthews,  25  L.  J.  M.  0.  7.  if)  Per  our.  Newton  v.  Cvbitt,  12  0.  B. 

if )  Per   Kennedy,  J.,   Gowes   Urhan  N.  S.  at  p.  58 ;  31  L.  J.  0.  P.  246. 

Council  V.  Southampton  Steam  Packet  Co.  (m)  Beg.   v.   Salisbury  (Marquis),   8 

(1905),2K.  B.  287;74L.  J.  K.  B.  665.  Ad.  &  B.  739 ;  7  L.  J.  M.  0. 110. 
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substance  the  same  as  the  ferry  laading-place,  making  no  material 
difference  to  travellers,  is  guilty  of  a  tort.  This  is  oh  the  ground 
that  the  owner  of  the  ferry  is  bound  to  maintain  proper  boats, 
boatmen,  and  all  other  things  necessary  to  maintain  the  ferry 
in  an  efficient  state  for  the  use  of  the  public  (n).  It  does  not, 
therefore,  necessarily  apply  to  a  monopoly  of  passage  created  by 
a  statute  (o).  However,  if  the  public  convenience  requires  a  new 
passage  at  such  a  distance  from  the  old  ferry  as  makes  such  new 
passage  a  real  convenience  to  the  public,  the  proximity  seems  not 
to  be  a  ground  of  action.  The  area  for  the  monopoly  of  a  ferry, 
therefoi'e,  depends  on  the  need  of  the  public  for  a  new  passage  (p). 
It  has  been  said  that  it  does  not  conclusively  follow  as  a  matter 
of  law,  that  because  a  new  ferry  diverts  some  of  the  traffic  from 
an  old  ferry  it  is  actionable,  and  it  may  be  that  no  action  can  be 
maintained  in  respsct  of  the  new  ferry,  if  it  has  been  set  up  lond 
fide  for  the  purpose  of  accommodating  new  and  different  traffic  from 
that  which  was  accommodated  by  the  old  ferry  (q).  Thus,  where  a 
railway  company  constructed  across  a  river,  half  a  mile  above  an 
ancient  ferry,  a  railway  bridge  and  a  footbridge,  and,  in  conse- 
quence of  the  footbridge  being  used  by  persons  going  to  the 
railway  station  and  to  other  places,  the  traffic  across  the  ferry  fell 
off,  and  the  ferry  was  given  up,  it  was  held  that  no  action  could  be 
maintained  for  disturbance  of  the  ferry,  on  the  ground  that,  the 
general  change  of  circumstances  in  the  country  at  large  from  the 
introduction  of  railways  having  rendered  the  new  highway  neces- 
sary, it  was  not  a  violation  of  the  plaintiff's  right  to  continue  the 
new  highway  across  the  river  (r). 

The  right  to  a  marJcet. — Originally  it  was  considered  a  great 
benefit  to  towns  to  give  them  a  fair  or  market ;  and  this  was 
thought  so  beneficial  that  it  was  thought  right,  not  only  to  give 
the  fair  or  market,  but  also  to  grant  a  charter  so  as  to  prevent 
persons  from  disturbing  the  market  (s).  A  market  may  also  exist 
by  prescription  or  it  may  be  created  by  statute.  The  mere  grant 
of  a  market  does  not  of  itself  confer  the  right  to  prevent  persons 
from  selling  marketable  goods  on  market  days  in  their  private 
houses,  though  within  the  town  or  manor  where  the  market  may 

(n)  He  would  appear  to  be  not  an  in-  amplon  Steam  Packet  Co.  (1905),  2  K.  B. 

surer  of  the  safety  of  the  passengers  and  287  ;  74  L.  J.  K.  B.  665. 

tlieir  property,  but  is  merely  bound  to  (r)  BopMns  v.  G.  N.  Sly.,  supra,  and 

use  proper  skill  and  care.  ^eeWiUougliby  ^ost,  p.  1025. 

V.  Horridqe,  12  0.  B.  742 ;  22  L.  J.  0. P.  (s)  Blackburn,  J.,  Fearon  v.  Mitchell, 

90.  L.B.  7Q.B.690atp.695;41L.J.M.C. 

(o)  Letton  v.  Goodden,  L.  E.  2  Eq.  170.    The  legal  incidents  applicable  to 

123;  35  L.  J.  Oh.  427.  a  market  appear  to  apply  equally  to  a 

(p)  Newton  v.  Cuhitt,  12  G.  B.  N.  S.  fair ;  see  2  Instit.  406.    As  to  there  being 

82;  31  L.  J.  0.  P.  246.  no  difference   between  a    fair    and   a 

(?)  Per  Mellish,  L.J.,  Hbpldns  v.  G.  market,  see  Newcastle  (Duhe)  v.  Olossop 

N.  Hly.,  2  Q.  B.  D.  224;  46  L.  J.  Q.  B.  Urban   Council  (1902),  2   Oh.  145;   71 

205;    Cowes   Urhan    Council  v.   South-  L.  J.  Oh.  487. 
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be  held  (t) ;  such  a  right,  however,  may  be  acquired  by  immemorial 
enjoyment  or  prescription  (m).  Under  ever  so  modern  a  grant  of 
a  market  by  virtue  of  the  royal  prerogative,  if  a  rival  market  is 
set  up,  that  will  be  a  disturbance  of  the  franchise  (x). 

A  market  without  metes  or  bounds  may  extend  over  adjoining 
streets,  which  will  be  presumed  to  have  been  dedicated  to  the 
public,  subject  to  the  exercise  of  the  market  rights  (y) ;  but  it 
would  seem  that  a  market  authorized  by  charter  to  be  held  in  or 
near  a  certain  place  cannot  be  expanded  indefinitely  from  time  to 
time  to  meet  increased  demand  for  accommodation  (z).  Local 
authorities  are  empowered  by  sects.  166  and  167  of  the  Public 
Health  Act,  1875  (a),  to  provide  markets  within  their  districts  (&), 
subject  to  the  provisions  of  the  Markets  and  Fairs  Clauses  Act, 
1847  (c),  sect.  13  of  which  prohibits  under  a  penalty  not  exceed- 
ing forty  shillings  sales  by  persons  other  than  licensed  hawkers 
elsewhere  than  in  the  markets  so  provided. 

Market — Market  tolls. — A  toll  is  not  incident  to  a  market  but 
owes  its  origin  to  a  separate  grant,  and  exists  as  a  subordinate 
franchise  appurtenant  to  the  market  (d).  A  toll  imposed  on  the 
occupier  of  every  stall  erected  for  the  sale  of  articles  is  a  toll  on 
the  stall  itself  in  respect  of  the  use  of  the  soil,  and  not  on  the 
articles  sold  at  the  stall ;  for  the  occupier  is  to  pay  the  toll 
whether  he  brings  the  articles  to  the  market  or  not ;  and  he  pays 
in  respect  of  the  space  his  stall  occupies,  and  not  in  respect  of  the 
articles  he  sells  (e).  But,  when  the  toll  is  placed  on  the  specific 
article,  such  as  a  toll  on  every  horse  admitted  into  or  sold  within 
the  limits  of  the  market,  then  the  toll  is  a  market  toll,  and  the 
article  cannot  be  lawfully  sold  without  payment  of  the  toll  (/). 
An  immemorial  toll  may  be  sustained  as  a  claim  to  a  reasonable 

(0  Macclesfield  (Mayor')  v.  Chapman,  Council  (1902),  3  Oh.  145 ;  71  L.  J.  Oh. 

12  M.  &  W.   18;    13    L.   J.   Ex.  32;  487,  dissenting  from  statement  to  tlie 

Manchester  (^Mayor)  v.  Lyons,  22  Ch.  D.  contrary  in  Yin.  Abr.  tit.  Market,  F.  7 

287.  and  8. 

(«)  Mosley  v.  Wallcer,  7  B.  &  0.  40 ;  (e)  Caswell  v.  Cook,  11  0.  B.  N.  S. 

5  L.  J.  (0.  S.)  K.  B.  358 ;  Maeclesileld  637 ;  31  L.  J.  M.  0.  185. 

{Mayor)  v.   Fedley,  4  B.  &  Ad.  397;  (/)  Beg.  v.  Casswell,  L.  R.  7  Q.  B. 

Penryn  (Mayor)  v.  Best,  3  Ex.  D.  292 ;  328 ;  41  L.  J.  M.  0.  108.     See  Llandaff 

48  L.  J.  Ex.  103.  Marlcet  Co.  v.  Lyndon,  8  C.  B.  N.  S.  515 ; 

(a;)  Blackburn,  J.,  Fearon  v.  Mitchell,  30  L.  J.  M.  0.  105,  as  to  the  sale  of 

an(e,  p.  635;  Spurling  \.  Bantoft  (1891),  horses  by  a  licensed  auctioneer;    and, 

2  Q.  B.  384;  60  L.  J.  Q.  B.  745.  as  to  penalties  for  carrying  things  for 

(y)  Att.-Gen.  v.  Horner,  11  App.  Cas.  sale  from  house  to  house  within  the 

66 ;  55  L.  J.  Q.  B.  193  ;  G.  K  Bly.  v.  boundaries  of  a  market,  Caswell  v.  Oooh, 

Goldsmid,  9  App.  Cas.  927 ;  54  L.  J.  Oh.  supra.    As  to  the  right  to  a  stall  in  an 

162.  ancient  market,  and  the  right  of  shop- 

(z)  Per  Lord  Blackburn,  Att.-Gen.  v.  keepers  to  place  stalls  in  the  street  in 

Horner,  supra.  front  of  their  houses  on  market  days,  see 

(a)  38  &  39  Vict.  o.  55,  ss.  166,  167.  Mlis  v.  Bridgnorth  (Mayor),  15  0.  B. 

(6)  See  Spurling  v.  Bantoft  (1891),  2  N.  S.  52 ;  32  L.  J.  C.  P.  273  ;  Ashwm-th 

Q.  B.  384 ;  60  L.  J.  Q.  B.  745.  v.  Heyworth,  L.  K.  4  Q.  B.  316  ;  38  L.  .T. 

(o)  10  &  11  Vict.  c.  14,  s.  13.  M,  0.  91. 

(d)  Newcastle  (Dolce)  v.  Glossop  Urban 
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toll,  varying  in  amount  from  time  to  time  with  the  value  of 
money  (g). 

Market — Disturbance  of  a  market. — If  people  come  to  a  market 
to  sell  their  wares,  they  are  subject  to  toll,  which  is  payable  to 
the  owner  of  the  market  {h) ;  and,  if  they  come  near  the  boundary 
of  the  market,  and  avail  themselves  of  the  concourse  of  persons 
coming  to  and  fro,  to  find  customers,  and  sell  without  the  boundary 
of  the  market,  so  as  to  avoid  the  payment  of  the  toll,  an  action  is 
maintainable  against  them  by  the  owner  of  the  market  for  a 
disturbance  of  the  market  {i).  But  it  must  be  proved  that  the 
thing  was  done  designedly  and  with  an  intention  to  obtain  the 
benefit  of  the  market  without  payment  of  toll  (/).  In  the  case 
of  a  mere  sale  outside  a  market,  the  question  whether  it  was 
the  motive  of  the  seller  to  evade  the  market  toll  is  of  importance 
in  determining  whether  there  has  been  a  disturbance  of  the 
market  or  not ;  but  where  the  sale  really  amounts  to  the  establish- 
ment of  a  new  rival  market  on  the  market  day,  taking  advantage  of 
the  concourse  of  people  at  the  lawful  market,  the  motive  of  the  seller 
is  irrelevant  {h).  It  is  not  necessary  that  the  defendant  should 
actually  have  sold  anything ;  any  active  interference  by  him  in 
the  conduct  of  the  new  market,  or  participation  in  its  profits  or 
risk,  is  sufficient  (Z),  A  rival  market  held  on  the  same  day  as  the 
old  market  is  a  disturbance  by  intendment  of  law ;  but  if  held  on 
a  different  day,  it  is  only  evidence  of  disturbance  (m). 

Under  certain  circumstances,  an  old  franchise  of  market  will 
be  extinguished  by  the  creation  of  a  new  market  by  Act  of  Parlia- 
ment (n).  Where  a  statute  has  embraced  and  confirmed  a  right 
which  previously  existed  by  custom  or  prescription,  such  right,  as, 
for  instance,  a  franchise  of  market,  becomes  thenceforth  a  statutory 
right,  and  the  lower  right  by  custom  or  prescription  is  merged  or 
extinguished  by  the  higher  title  of  the  statute  (o). 

(g)  Lawrence  v.  Bitch,  \j.  E.  3  Q.  B.  513;    12  M.  &  "W.   20,  note  (6);   Bor- 

521;  37  L.  J.  Q.  B.  909.     And  see  aa  cheater  (Mayor)  v.  Misor,  L.  E.  4  Ex. 

to  reasonable  fees,  Mills  v.  Colchester  835 ;  39  L.  J.  Ex.  11 ;  Elwes  v.  Payne, 

(Mayor),  L.  E.  2  0.  P.  476  ;   3  ib.  575 ;  12  Oh.  D.  468 ;  48  L.  J.  Ch.  831.    As  to 

37  L.  J.  0.  P.  278.  how  far  insufficient  aooommodation  may 

(7i)  GreatTarmouth  (Mayor)  v.  Qroom,  or  may  not  afford  a  defence  to  an  action 

1  H.  &  C.  102 ;  32  L.  J.  Ex.  74.  for  disturbance  by  a  rival  market,  see 

(0  Bridgland  v.  Shapter,  5  M.  &  W.  G.  E.  Bly.  v.  Qoldsmid,  9  App.  Oas.  927; 

375 ;  8  L.  J.  Ex.  246.     See  Abergavenny  54  L.  J.  Ch.  162. 

Commissioners  v.  StraJcer,  42  Ch.  D.  83 ;  (n)  Manchester  (Mayor)  v.  Lyons,  22 

58  L.  J.  Oh.  717.  Oh.  D.  287. 

(j)  Per  Martin,  B.,  Brecon  (Mayor)  v.  (o)  New  Windsor  Corporation  v.  Taylor 

Edwards,  1  H.  &  0.  51  at  p.  63;  31  L.  J.  (1899),  A.   0.  41;   68  L.  J.  Q.  B.  87. 

Ex.  368.  The  question  has  been  left  open  for 

(k)  Per  Williams,    L.J.,    Wilcox    v.  future  consideration  as  to  what  would 

Steel  (1904),  1  Ch.  212 ;  73  L.  J.  Ch.  be  the  effect  where  a  temporary  statute 

217.  has  superseded  an  ancient  franchise  and 

(I)  Dorchester  (Mayor)  v.  Ensor,  L.  E.  nothing  has  been  altered  save  that  the 

4  Ex.  335 ;  39  L.  J.  Ex.  11.  new  right  is  only  temporary.   See  per 

(m)  Yard  v.  Ford,  2  Wms.   Saund.  Lord  Halsbury,  L.O.,  in  the  above  case. 
174 ;  Islington  Market  Bill,  3  CI.  &  F. 
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According  to  Fleta  a  new  market,  opened  within  seven  miles 
of  an  existing,  legally  established  market,  is  actionable  (p).  Such 
a  limit  may  be  suited  to  tlie  simple  wants  of-  a. rude  life,  where 
inhabitants  are  few,  but  is  unfitted  for  large  towns,  where  daily 
wants  are  greatly  multiplied.  Under  the  latter  circumstances,  it 
seems  that  the  area  within  which  a  new  market  would  beconie 
actionable  would  be  diminished,  and  would  now  depend  upon  the 
public  need  for  it  (q). 

"Where  an  ancient  market  is  merely  regulated  by  statute,  the 
rights  of  the  owner  being  kept  alive  by  the  statute,  an  action  at 
law  will  lie  for  disturbance  of  the  market,  notwithstanding  pro- 
visions giving  a  summary  remedy  before  a  special  tribunal  (r)  ; 
but  the  remedy  formerly  administered  by  the  Court  of  Chancery 
by  injunction  was  more  extensive  than  any  common  law  remedy, 
and  may  be  invoked  to  prevent  an  invasion  of  proprietary  rights, 
whether  newly  created  or  merely  confirmed  by  statute,  unless  the 
statute  expressly  or  by  necessary  implication  excludes  that  remedy, 
and  the  court  will  not  infer  this  intention  from  a  provision  for  the 
purpose  of  protecting  the  right  (s). 

The  grantee  of  a  market,  who  takes  a  toll  for  his  own  benefit, 
incurs  an  obligation  to  maintain  the  market  in  a  state  reasonably 
fit  for  the  purpose  for  which  it  was  granted.  If,  therefore,  he 
erects  any  obstruction  in  the  market  of  such  a  nature  as  to  be 
dangerous  to  cattle,  he  is  responsible  for  any  injury  thereby  caused 
to  the  cattle  of  those  who  attend  the  market  (i). 

Literary  and  artistic  property. — Every  one  has  at  common  law 
a  right  to  the.  exclusive  possession  and  enjoyment  of  his  intel- 
lectual and  manual  labours,  so  that,  if  a  man  devotes  his  private 
hours  to  literary  composition  or  artistic  works,  another  person 
has  no  right  to  appropriate  to  himself  the  produce  of  his  labour 
without  his  consent.  The  unpublished  manuscript  of  the  author, 
for  example,  cannot  be  used,  copied,  or  published  without  his 
authority  {u) ;  nor  the  unpublished  lectures  of  a  lecturer  {x) ;  nor 
the  picture,  etching,  or  portrait  by  the  painter  or  photographer  (y). 
If,  therefore,  a  geologist  has  a  fossil  engraved  or  photographed,  in 
order  to  send  it  to  his  friends,  or  the  owner  of  a  picture  of  a 
portrait  lends  it  to  a  friend  to  be  engraved,  no  one  who  obtains 
possession  of  the  photograph  or  the  engraving  has  any  right  at 

(»)  Fleta,  lib.  5,  o.  28,  s.  13.  2  Eden,  329 ;  Maclilin  v.  Bichardson, 

(a)  Willes,  J.,  Newton  v.  CiMtt,  12  Ambl.  694.    See  also  ;per  Lord  Broug- 

C.  B.  N.  S.  32  at  p.  60 ;  31  L.  J.  C.  P.  ham,  Jefferys  v.  Boosey,  i  H.  L.   Cas. 

246  at  p.  254.  P-  962;  24  L.  J.  Ex.  81 ;  and  per  Lord 

(r)  Stevens  v.   Chown  (1901),  1   Ch.  Watson,  Caird  v.  8ime,  12  App.  Oae.  p. 

894 ;  70  L.  J.  Oh.  571.  344 ;  57  L.  J.  P.  0.  2. 

(8)  Stevens  v.  Chown,  supra.  («)  Post,  p.  646. 

(0  Lax  T.  Darlington  Corporation,  5  (y)  Prince  Albert  v.  Strange,  1  Mao.  & 

Ex.  D.  29 ;  49  L.  J.  Ex.  105.  G.  25,  42 ;  18  L.  J,  Ch.  120. 

(u)  Queensberry  iJDuke')  v.  Shehheare, 
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common  law  to  take  copies  of  it  for  sale ;  and  whoever  handles  or 
deals  with  photographs,  without  the  consent  of  the  owner  of  them, 
in  order  to  get  negatives  from  them,  or  for  any  other  purpose,  is 
guilty  of  an  act  of  trespass  (z).  Where  the  plaintiffs  were  allowed, 
under  an  agreement  with  the  Stock  Exchange  Committee,  to 
collect  information  as  to  the  prices  of  stocks  and  shares,  it  has 
been  held  that  they  had  a  right  of  property  at  common  law  in 
the  information  so  collected  (a). 

Copyright  in  books,  &o. — It  is  now  well  settled  that  copyright 
in  a  published  work  only  exists  by  statute  (b).  To  put  an  end  to 
the  doubts  which  formerly  existed  as  to  the  extent  and  duration 
of  the  rights  of  authors  of  published  works  (c),  an  Act  (8  Ann. 
c.  19)  was  passed,  defining  those  rights.  That  statute,  however, 
has  been  repealed  by  the  Copyright  Act,  1842  {d),  sect.  2  of 
which  enacts  that  the  word  "  copyright "  as  used  in  the  Act  of 
1842  shall  be  construed  to  mean  "  the  sole  and  exclusive  liberty 
of  printing  or  otherwise  multiplying  copies  "  (e)  of  any  book,  i.e., 
any  volume,  pamphlet,  sheet  of  letterpress,  sheet  of  music,  dramatic 
piece,  map,  chart,  &c.,  or  any  subject  to  which  the  word  is  therein 
applied ;  and  (sect.  3)  that  the  copyright  in  books  published  after 
the  passing  of  the  Act  (/),  in  the  lifetime  of  the  author,  shall  be 
the  property  of  the  author  and  his  assigns,  and  shall  endure  for 
the  author's  life,  and  for  seven  years  after  his  death  ;  but,  if  the 
seven  years  expire  before  the  end  of  forty-two  years  from  the  first 
publication,  the  copyright  is  to  last  for  forty-two  years.  If  the 
book  is  published  after  the  author's  death,  the  copyright  is  to 
endure  for  forty-two  years  from  the  first  publication  thereof,  and 
is  to  be  the  property  of  the  proprietor  of  the  author's  manuscript 
and  his  assigns,  {g)  The  International  Copyright  Act,  1886  {gg), 
limits  the  duration  of  the  term  of  copyright  to  that  prescribed  by 
the  law  of  the  country  of  origin  of  tlie  proprietor  ;  but  when  the 
right  to  sue  in  that  country  is  established,  the  remedies  are  regu- 
lated by  the  law  of  the  country  in  which  an  infringement  takes 
place  (A).  All  copyright  is  (sect.  25)  personal  property,  and  trans- 
missible as  such.  The  proprietor  of  the  copyright  in  books  must 
(sect.  13)  make  an  entry  in  the  register  of  the  Stationers'  Company 

(z)  Mayall  v.  Higley,  1 H.  &  0. 148 ;  31  H.  L.  0.  846 ;  24  L.  J.  Ex.  81. 

L.  J.  Ex.  329.  (d)  5  &  6  Vict.  c.  45,  s.  1. 

(a)  Exchange  Telegraph  Go.  v.  Gregory  (e)  Novella  v.  8udlow,  12  0.  B.  177  ; 

(1896),  1  Q.  B.  147;  65  L.  J.  Q.  B.  262.  21  L.  J.  C.  P.  169;  Millar  v.  Taylor,  4 

See  further  as  to  oommuiiication  of  infer-  Burr.  2303. 

mation  constituting  a  breach,  of  contract,  (/)  1st  July,  1842. 

ExcJianqe  Telegraph  Go.  y.  Central  News  (gr)  See   Macmillan   v.  Dent   (1906), 

(1897),  2  Oh.  48 ;  66  L.  J.  Ch.  672.  1  Ch.  101 ;  75  L.  J.  Oh.  99. 

(6)  Beade  v.  Conquest,  9  0.  B.  N.  S.  (gg)  49  &  50  Vict.  c.  33. 

755-  30  L  J  0  P  209;  11  C.  B.  N.  S.  <Ji)  Baschet    v.    London    Illustrated 

479 ;  31 L.'  J.'  0.  P.  153.  Standard  Co.  (1900),  1  Oh.  73 ;  69  L.  J. 

(c)  Dmaldion  v.  Beckett,  2  Bro.  P.  0.  Oh.  35. 
129  ;  4  Burr.  2408 ;  Jefferys  v.  Booiey,  4 
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of  the  title  of  such  book,  the  time  of  its  first  publication  (i), 
and  the  name  and  place  of  abode  of  the  publisher  (k)  and  of  the 
present  proprietor  (I)  of  the  copyright,  in  the  form  given  in  the 
schedule.  The  proprietor  of  a  book  or  periodical  has  no  copyright 
therein,  if  it  is  not  actually  published  at  the  date  of  its  registration 
at  Stationers'  Hall.  Where,  therefore,  the  proprietor  of  a  periodical 
had  registered  the  first  number  at  Stationers'  Hall  before  publica- 
tion, it  was  held  that  he  was  not  entitled  to  an  injunction  to 
restrain  an  alleged  infringement,  although  he  had  entered  on  the 
register  the  date  of  the  intended  publication,  and  the  first  number 
was  afterwards  published  on  the  date  so  given  (m).  The  name 
and  place  of  abode  of  the  publisher  registered  must  be  that  of  the 
first  publisher  (n). 

No  copyright  can  be  gained  in  a  work  which  is  founded  on 
fraudulent  representation  (o)  and  professes  to  be  written  by  some 
celebrated  author  when  it  is  not,  or  in  a  work  which  is  subversive 
of  good  order  (p),  morality  (q),  or  religion  (r) ;  for,  if  there  is  no 
right  to  sell  the  book,  no  loss  can  be  sustained  by  an  injury  to  the 
sale  (s).  Copyright  is  divisible,  and  may  be  obtained  in  respect 
of  certain  chapters  of  a  work  only  (t).  Thus,  it  has  been  held  that 
if  a  book  depends  for  its  value  upon  a  particular  portion,  that 
portion  may  be  treated  as  an  independent  work  for  the  purpose  of 
copyright  (u).  There  must  be  some  literary  value  in  a  work  or 
subject  to  make  it  capable  of  copyright  (x). 

In  order  to  entitle  the  author  to  copyright,  the  book  must  be 
first  published  in  the  United  Kingdom  ;  but  it  is  sufficient  if  the 
author  is  an  alien  friend  sojourning  in  a  colony.  Copyright,  when 
acquired,  extends  over  the  whole  of  the  British  dominions  (y). 

(i)  Thomas  v.  Turner,  33  Oh.  D.  292 ;  supra. 

56  L.  J.  Ch.  56.  (0  Low  v.  Ward,  L.  K.  6  Eq.  415 ;  37 

(4)  Weldon  v.  Dicks,  10  Oh.  D.  2i7;  L.  J.  Ch.  841. 

48  L.  J.  Ch.  201 ;  Coote  v.  Jitdd,  23  Ch.  (u)  Leslie  v.  Young  (1894),  A.  0.  335. 

D.  727  ;  53  L.  J.  Oh.  36.  (a;)  In  the  following  cases  it  was  held 

(l)  Weldon  v.   Dicks,  supra.    As  to  there  was  no  literary  value: — Cable  v. 

registration  of  an  agent,  see  Petty  v.  Marks,  52  L.  J.    Ch.   107  (perforated 

Taylor  (1897),  1  Oh.  465.  card);  HoJUwrake  v.  Truswell  (1894),  3 

(m)  Henderson  v.  Maxwell,  5  Oh.  D.  Ch.  420;  63  L.  J.  Oh.  719  (cardboard 

892 ;  46  L.  J.  Oh.  891.  sleeve    pattern) ;    Ghilton    v.    Progress 

(»)  Coote  V.  Judd,  23  Oh.  D.  727 ;  53  Printing,  &c.,  Co.  (1895),  2  Ch.  29  ;  64 

L.  J.  Ch.  36.  L.  J.  Ch.  510  (horse-racing  tips). 

(o)  Wright  v.  TalUs,  infra.  (j/)  Boutledge  v.  Low,  L.  K.  3  H.  L. 

(p)  As  to  seditious  or  libellous  works,  100 ;  37  L.  J.  Oh.  454.     As  to  copyright 

see  Hime  v.  Dale,  2  Oampb.  p.  30  (u.) ;  in  works  and  dramatic  pieces,  &c.,  pub- 

Southey  v.  Sherwood,  2  Mer.  438.  lished  abroad  and  afterwards  published 

(g)  As  to  immoral  or  indecent  works,  in  this  country,  see  Boudcault  v.  Dela- 

see  Stockdale  v.  Onwhyn,  5  B.  &  0  173;  field,  1  H.  &  N.  597;  33  L.  J.  Oh.  38 ; 

4  L.  J.  (O.  S.)  K.  B.  122 ;  Baschet  v.  and  see  49  &  50  Vict.  o.  33  (The  Inter- 

London  Illustrated  Standard  Co.  (1900),  national  Copyright  Act,   1886).      The 

1  Oh.  73 ;  69  L.  J.  Oh.  35.  Act  of  1 886,  by  sect.  8,  applies  the  Oopy- 

(»•)  As    to    blasphemous   works,    see  right  Acts  to  literary  or  artistic  work 

Lawrences.  Smith,  1  Jac.  471 ;  Murray  (see  sect.  11)  first  produced  in  a  British 

v.  Senbow,  1  Jac.  474.  Possession,  unless  otherwise   provided 

(a)  Wright  v.  Tallis,  1  C.  B.  907 ;  14  under  sect.  9. 
L.  J.  0.  P.  283 ;  Stockdale  v.  Onwhyn, 
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The  Act  applies  to  magazines  (z).  Each  one  of  a  series  of 
tales,  clearly  distinguishable  from  one  another,  although  pub- 
lished in  one  volume  and  under  one  general  title,  is  a  book 
"  separately  published "  within  sect.  2  of  the  Copyright  Act, 
1842  (a),  and  the  author,  therefore,  of  such  a  series  of  tales  pub- 
lished only  in  a  periodical,  who  has  not  parted  with  the  copyright, 
can,  on  complying  with  the  statutory  requirements  as  to  regis- 
tration, maintain  an  action  in  respect  of  his  copyright  in  any  one 
of  the  tales  (&).  The  Act  also  applies  to  newspapers  (c).  The 
form  of  expression  in  which  news  is  conveyed  in  a  newspaper  is 
the  subject  of  copyright ;  and  it  is  no  defence  to  set  up  a  practice 
by  newspapers  to  copy  from  one  another  {d).  The  reporter  in  a 
newspaper  cf  a  speech  delivered  in  public,  the  speaker  claiming 
no  rights,  has  copyright  in  his  own  work,  he  being  the  "  author  " 
within  the  meaning  of  the  Copyright  Act,  1842  (e).  Where  a 
publisher  employs  and  pays  a  person  to  write  an  article  for  a  work, 
such  as  an  encyclopaedia,  which  the  publisher  is  producing  at  his 
own  expense  and  risk,  the  natural  inference  of  fact  is,  in  the 
absence  of  evidence  to  the  contrary,  that  the  publisher  acquires 
the  copyright  in  the  article  (/).  A  new  edition  of  a  work,  to 
entitle  the  author  to  a  new  term  of  copyright,  must  be  some- 
thing more  than  a  reprint  of  the  original  work,  there  must  be 
substantial  alterations  and  additions  to  it  {g).  The  mere  publi- 
cation in  a  particular  order  of  time-tables,  which  are  to  be  found 
in  the  publication  of  various  railway  companies,  is  not  sufficient 
to  give  rise  to  a  claim  to  copyright ;  but  the  right  may,  however, 
exist  in  a  compilation  of  information  as  to  coach  routes,  ferries, 
and  steamers,  published  in  the  form  of  an  abstract  for  use  in  a 
particular  locality  (h). 

It  is  doubtful  whether  there  can  be  any  copyright  in  the  title 
of  a  book  {i).  The  adoption  of  the  name  of  a  publication  is  not 
an  infringement  of  copyright,  but  is  akin  to  common  law  fraud  (Jc), 

(z)  As  to  articles  published  in  maga-  404. 

zines  and  periodical  works,  see  Mayhew  (3)  Thomm  v.  Turner,  33  Ch.  D.  292 ; 

V.  Maxwell,  1  Jo.  &  H.  312.  56  L.  J.  Oh.  56;  Murray  v.  Bogue,  1 

(a)  5  &  6  Vict.  0.  45,  s.  2.  Drewry.  353 ;   22  L.  J.   Oh.  457.     The 

(6)  Johnson  v.   Newnes,  Lira.  (1894),  leading  Scottish  case  on  this  subject  is 

3  Oh.  663;  63  L.  J.  Oh.  786.  Black  v.  Murray,  9  Ot.  Sess.  Oas.  (3rd 

(c)  Walter  v.  Bowe,  17  Oh.  D.  708 ;  Series),  341. 

50  L.  J.  Oh.  621 ;  disapproving  of  Cox  Qi)  Leslie  V.  Young  (1894),  A.  0.  335. 

V.  Land  and  Water  Journal  Co.,  L.  R.  9  (i)  DicTts  v.  Yates,  18  Ch.  D.  76;  50 

Eq    324  ■  39  L.  J.  Ch.  152  ;   Walter  v.  L.  J.  Ch.  809.     See  Schove  v.  Sehminche, 

Lane,  infra.  33  Ch.  D.  546 ;  55  L.  J.  Ch.  392.    As  to 

(d)  Walier  v.  Steinkopff  (1892),  3  Ch.  the  title  of  a  newspaper,  see  Borthwick 
489 ;  61  L.  J.  Ch.  521.  v.  Evening  Post,  37  Ch.  D.  449 ;  57  L.  J. 

(e)  Walter  \.  iane  (1900),  A.  C.  539;  Q.  B.  406;  Licensed  Victuallers'  News- 
69  L.  J.  Oh.  699.  'paper  Co.  v.  Bingham,  38  Ch.  D.  139 ;  58 

(/)  Lawrence  &  Sullen,  Urn.  v.  Aflalo  L.  J.  Ch.  36 ;  Walter  v.  Emmott,  54  L. 

(1904),  A.  0.  17;  73  L.  J.  Oh.  85,  ap-  J.  Ch.l059;  Walter  y.  Head,  5^1,.  J.  Gh. 

proving  of  Sweet  v.  Benning,  16  C.  B.  p.  1061  (n.). 

459;  24  L.  J.  0.  P.  125,  and  Lamh  v.  (/«)  See  per   James,   L.J.,    Bivhs    v. 

Evans  (1893),  1  Ch.  218 ;  62  L.  J.  Ch.  Yates,  18  Ch.  D.  p.  90 ;  50  L.  J.  Ch.  809. 

A.  2  T 
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and  if  the  result  is  to  mislead,  an  action  for  damages  will  lie  (I) ; 
in  some  cases  also  an  action  for  infringement  of  a  trade  mark  will 
lie  (m).  An  album  for  photographs,  not  being  a  literary  work,  is 
not  a  book  (n).  Copyright  in  a  book  of  which  A  is  the  registered 
proprietor  under  the  Copyright  Act,  1842,  does  not  protect  draw- 
ings, the  art  copyright  of  which  is  not  vested  in  him,  though  such 
drawings  furnish  illustrations  of  the  book  (o).  Copyright  cannot 
properly  be  registered  in  the  name  of  the  nominee  or  agent  of 
the  proprietor,  unless  the  property  is  actually  vested  in  such 
person  as  trustee  for  the  proprietor  (o). 

CopyrigM — Transfer  of  copyright. — By  sect.  13  of  the  Copy- 
right Act,  1842  {p),  every  registered  proprietor  of  copyright 
may  assign  his  interest,  or  any  portion  thereof,  by  making  an 
entry  in  the  register  of  the  assignment  {q),  and  of  the  name 
and  place  of  abode  of  the  assignee,  in  the  form  given  in  the 
schedule  to  the  Act ;  and  the  assignment  so  entered  is  expressly 
exempted  from  stamp  duty,  and  is  of  the  same  force  and  effect  as 
if  it  had  been  made  by  deed  (r).  The  assignment  of  the  copy- 
right of  a  book  consisting  of  or  containing  a  dramatic  piece  does 
not,  in  the  absence  of  an  expressed  intention  that  it  should  do  so, 
pass  the  right  of  representing  or  performing  it,  which  may  be  the 
subject  of  a  subsequent  assignment  to  a  third  person  (s).  In  the 
absence  of  any  contract  to  the  contrary,  the  assignor  of  the  copy- 
right is  still  entitled  to  sell  copies  of  the  work  printed  before 
assignment  {t).  If  the  assignment  is  made  abroad,  it  must  be  a 
valid  transfer  according  to  the  law  of  the  country  in  which  it  is 
made,  to  constitute  the  transferee  "  an  assign "  of  the  author 
within  the  Copyright  Act,  1842  (u). 

An  agreement  in  writing  between  an  author  and  a  publisher, 
whereby  the  publisher  is  to  publish  at  his  own  risk  a  certain 
work  written  by  the  author,  and,  after  deducting  from  the  pro- 
duce of  the  sale  of  the  work  the  charges  for  printing,  paper, 
advertisements,  and  other  incidental  expenses,  and  the  publisher's 
commission,  the  profits  remaining  of  any  edition  that  should  be 
printed  are  to  be  divided  equally  between  the  author  and  the 

(V)  See    'per  Bowen,   L.J.,  Walter  v.  General  Brokers'  Assoa.  v.  Commercial 

Mnmott,  54  L.  J,  Ch.  p.  1064.  Press  Telegram  Go.  (1897),  2  Q.  B.  p.  4 ; 
(m)  See  pott,  p.  698.  66  L.  J.  Q.  B.  405,  commenting  on  die- 
Cm)  Schovey. Schmindke,SiCh.'D.5i:Q\  turn  of   Cookburn,  O.J.,  in    Wood    v. 

55  L.  J.  Oh.  892.  Boosey,  L.  E.  2  Q.  B.  p.  352;  35  L.  J. 

(o)  Petty  V.  Taylor  (1897),  1  Oh.  465 ;  Q.  B.  103 ;  in  Bxoh.  Oh. :  L.  R.  3  Q.  B. 

66  L.  J.   Oh.  209;  Grace  v.  Newman,  223;  37  L.  J.  Q.  B.  84. 

L.  R.  19  Eq.  623 ;  44  L.  J.  Oh.  298.  (e)  Marsh  v.  Conquest,  17  0.  B.  N.  S. 

(p)  5  &  6  Vict.  0.  45,  B.  13.  418 ;  33  L.  J.  0.  P.  319 ;  and  see  5  &  6 

Iq)  Liverpool  General  Brokers'  Assoc.  Viot.  o.  45,  s.  22,  as  to  registration  of 

V.  Commercial  Press  Telegram  Go.  (1897),  such  expressed  intention. 

2  Q.  B.  1 ;  66  L.  J.  Q.  B.  405.  (t)  Taylor  \.' Pillow,  L.  E.  7  Ei^.  418. 

(r)  See,  as  to  the  requisites  of  regis-  («)  Oocks  v.  Pv/rday,  5  0.  B.  860 ;  17 

tration,    per    Kennedy,    J.,    Liverpool  h,  J.  0.  P.  273. 
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publisher,  does  not  amount  to  an  agreement  for  the  sale  of  tlio 
copyright,  but  is  a  mere  personal  contract,  a  kind  of  special 
agency  which  cannot  be  assigned  so  as  to  give  the  benefit  of  it 
to  any  other  publisher  (x).  So  long,  however,  as  the  publisher 
performs  his  part  of  the  contract,  he  will  be  entitled  to  prevent 
the  author  from  publishing  a  fresh  edition,  which  might  interfere 
with  the  sale  of  an  edition  on  hand,  or  from  putting  an  end  to 
the  agency  without  recompensing  the  publisher  for  all  the  ex- 
penses he  has  incurred  (y). 

An  assignment  of  a  copyright  under  the  5  &;  6  Vict.  c.  45, 
must  be  in  writing ;  and  therefore,  where  the  author  of  a  song 
agreed  verbally  with  8  to  part  with  his  copyright,  but  sub- 
sequently by  an  instrument  in  writing  assigned  it  to  L,  who 
entered  it  at  Stationers'  Hall,  it  was  held  that  the  title  of  L  must 
prevail,  and  that  he  could  maintain  an  action  to  restrain  8  from 
infringing  his  copyright  (z). 

Copyright — Infringement  of  copyright. — Sect.  15  of  the  Copy- 
right Act,  1842  (a),  provides  for  the  recovery  of  damages  in  au 
action  from  any  person  who,  in  any  part  of  the  British  dominions, 
prints,  or  causes  to  be  printed  (6),  any  book,  either  for  sale  or  ex- 
portation, without  the  consent  in  writing  of  the  proprietor  of  the 
copyright ;  or  who  imports  for  sale  or  hire  any  such  unlawfully 
printed  book;  or,  knowing  such  book  to  have  been  unlawfully 
printed  or  imported,  sells,  publishes,  or  exposes  for  sale  or  hire 
or  has  in  his  possession  for  sale  or  hire,  any  such  book,  without 
the  consent  in  writing  of  the  proprietor  (e).  In  addition  to  the 
remedy  provided  by  sect.  15,  the  registered  proprietor  of  the  copy- 
right can,  under  sect.  23,  bring  an  action  of  detinue  against  the 
infringer  for  the  copies  of  any  book  retained,  and  also  in  trover 
for  damages  arising  from  the  conversion,  and  it  would  seem  that 
the  damages  may  be  the  total  amount  realized  by  the  sale  of  the 

(a)  Stevens  v.  Senning,  1  K.  &  J.  168 ;  publishing,  &o.,  suoL.  books,  or  having 

6  De  Gr.  M.  &  G.  223  ;  24  L.  J.  Oh.  153 ;  them  in  their  possession  for  sale  or  hire ; 

Hole  V.  Bradbury,  12  Oh.  D.  886 ;  48  L,  as     to    "  unlawfully    importing "     and 

J.  Oh.  673.  "  knowingly  selling,"  see  Cooper  v   Whit- 

Cy)  Beade  v.  Bentley,  3  K.  &  J.  271,  tingham,  15  Oh.  D.  501 ;  49  L.  J.  Oh. 

276.  752.      These  penalties  are  cumulative 

(z)  Leyland  v.  Stewart,  4  Oh.  D.  419 ;  upon  the   remedy  by  way  of   action. 

46  L.  J.  Oh.  103.  Novello  v.  Sudlow,  12  0.  B.  177 ;  21  L. 

(a)  5  &  6  Vict.  0.  45,  s.  15.    Sect.  1  J.  0.  P.  169.    As  to  forfeiture  of  copies 

of  this  statute  also  repeals  41  Geo.  3,  of  piratical  editions,  see  5  &6Vict.c.  45, 

c.  107,  and  54  Geo.  3,  o.  156.  s.  17,  and  Delfe  v.  Delamotte,  3  K.  &  J. 

(6)  Kelly's  Directories,  Lim.  v.  Oavin  581 ;  and  Bole  v.  Bradbury,  12  Oh.  D. 

(No.  2)  (1902),  1  Oh.  631;  71  L.  J.  Oh.  886;  48  L.  J.  Oh.  673;   and  as  to  the 

405  •  Kelly's  Directories,  Lim.  v.  Gavin  protection  in  the  colonies  of  works  en- 

(No!  1)  (1901),  1  Oh.  374 ;  70  L.  J.  Oh.  titled  to  copyright  in  England,  10  &  11 

237,  Vict.  0. 95 ;  and  as  to  international  copy- 

(o)  Penalties  are  also  imposed  (5  &  6  right,  7  &  8  Vict.  c.  12 ;  1^  &  16  Vict.  c. 

Vict.  0.  45,  s.   17)  upon  unauthorized  12;    49  &  50  Vict.  c.  33;   Avanzo  v. 

parties  unlawfully  importing  books  re-  Mudie,  10  Exch.  203 ;   Wood  r.  Gh  art, 

printed  abroad,  or  knowingly  selling,  L.  R.  10  Eq.  193;  39  L.  J.  Oli.  641. 

2  T  2 
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copies  (d).  Where  an  English  copyright  is  subsisting  in  a  book 
first  published  abroad,  it  is  unlawful  for  any  one,  without  the  con- 
sent of  the  proprietor  of  the  English  copyright,  to  import  into 
England  for  sale  copies  of  the  book  published  abroad,  though  law- 
fully printed  by  the  owner  of  the  original  copyright  in  the 
country  where  the  book  was  first  published  (e).  The  Act  guards 
against  piracy  of  words  and  sentiments ;  but  it  does  not  prohibit 
writing  on  the  same  subject.  Thus,  in  the  case  of  histories,  a 
man  may  give  a  relation  of  the  same  facts  and  in  the  same  order 
of  time ;  and,  in  the  case  of  dictionaries,  an  interpretation  may 
be  given  of  the  same  words.  The  same  principle  holds  with 
regard  to  charts ;  whoever  has  it  in  his  intention  to  publish  a 
chart,  may  take  advantage  of  all  prior  publications  (/) ;  and 
there  is  no  monopoly  of  the  subject  here  any  more  than  in  the 
other  instances;  the  jury  must  decide  whether  it  is  a  servile 
imitation  or  not  (g).  If,  however,  the  great  bulk  of  the  work 
consists  of  a  mere  mass  of  pirated  matter,  or  the  appropriation  is 
such  that  the  effect  must  be  to  injure  the  sale  of  the  original 
work,  the  author  will  be  liable  to  an  action  for  damages,  and  also 
to  an  injunction  (h) ;  and  it  is  no  answer  to  say  that  the 
appropriation  was  fully  acknowledged,  and  made  without  any 
dishonest  intention  (i).  It  is  not  merely  quantity  but  value 
which  has  to  be  looked  to  (k).  The  compiler  of  a  guide-book  or 
directory  is  not  entitled  to  avail  himself  of  the  information  con- 
tained in  previous  works  on  the  same  subject,  but  must  obtain  and 
arrange  the  requisite  information  independently  for  himself  (Z)  ; 
and  it  is  not  sufficient  for  'him  to  cut  the  slips  from  the  rival 
directory,  and  send  persons  round  to  ascertain  their  correct- 
ness (m).  He  may,  however,  use  such  slips  for  the  purpose  of 
directing  his  canvassers  to  the  persons  from  whom  the  required 
information  is  to  be  obtained  (n).  Canvassers  who  are  paid  to 
collect  trade  advertisements  for  a  directory  and  arrange   them 

(d)  Muddoek  v.  Blackwood  (1898),  1      26  Ch.  D.  637;  53  L.  J.  Ch.  589. 

Ch.  58 ;  67  L.  J.  Ch.  6.     See  further,  (i)  Scott  v.  Stanford,  L.  E.  3  Bq.  718  ; 

Fike  T.  Nicholas,  L.  E.  5  Ch.  at  p.  260 ;  36  L.  J.  Ch.  729. 

39  L.  J.  Ch.  435.  (k)  Bramwell  v.  Saleomb,  3  Myl.  & 

(e)  Fitts  V.  George  (1896),  2  Ch.  866 ;  Cr.  737 ;    Goopei-  v.  Stephens  (1895),  I 
66  L.  J.  Ch.  1.  Oh.  p.  572 ;  64  L.  J.  Ch.  403. 

(/)  Subject  to  the  qualifloation  stated  (I)  Kelly  v.  Morris,  L.  E.  1  Eq.  697  ; 

in  Kdly  v.  Morris,  infra,  note  (I).  35  L.  J.  Oh.  423 ;  Trade  Auxiliary  Co. 

(g)  Gary  v.   Longman,  1   East,  358,  v.  Middlesbrough  Tradesmen's  Protection 

362;    Gary   v.   Kearsley,  4   Esp.  168;  jlssoc,  40  Oh.  D.  425;  58  L.  J.  Ch.  293; 

Jarrold  v.  Houlston,  3  Kay  &  J.  708 ;  3  Gate  v.  Devon  Newspaper  Go.,  40  Oh.  D. 

Jur.  N.  S.  1051.  500;  58  L.  J.  Ch.  288. 

(ft)  Gampbell  v.  Scott,  11  Sim.  31;  11  (m)  Morris  v.  Aslibee,  L.  E.  7  Eq.  34; 

L.  J.  Oh.  166;  Bohn  v.  Bogue,  10  Jur.  Lamb  v.  JEvans  (1893),  1  Oh.  218;  62 

420 ;  Tinsley  v.  Lacy,  1  H.  &  M.  747 ;  L.  J.  Oh.  404.    As  to  railway  and  coach 

32  L.  J.  Ch.  535;  Sweet  v.  Berming,  16  guide,  see  Leslie  v.  Toimg  (1894),  A.  0. 

C.  B.  459 ;  24  L.  J.  0.  P.  175 ;  Hotten  v.  335. 

Arthur,  1  H.  &  M.  603 ;  32  L.  J.  Oh.  (»)  Morris  v.  Wright,  L.  E.  5  Ch.  279. 
771.    See  Ager  v.  P.  &  0.  St.  Nav.  Go., 
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under  heaf^ings,  which  they  compose,  have  no  right  to  use  for  the 
purposes  of  a  rival  publication  the  materials  so  obtained  while 
in  the  employment  of  the  proprietor  of  the  copyright  in  the 
directory  (o).  An  author  who  has  been  led  by  a  former  author  to 
refer  to  older  writers  may,  without  committing  piracy,  use  the 
same  passages  from  the  older  writers  which  were  used  by  the 
former  author  {p).  The  true  principle  is  that,  where  one  man 
for  his  own  profit  puts  into  his  work  an  essential  part  of  another 
man's  work,  from  which  that  other,  but  for  the  act  of  the  first, 
might  have  derived  profit,  there  is  evidence  of  a  piracy  {q).  If  a 
person,  under  the  pretence  of  writing  a  criticism  upon  an  author's 
work,  copies  out  the  most  attractive  parts  of  it,  and  so  large  a 
quantity  of  the  text  as  to  injure  the  sale  of  tlie  work,  the  author 
is  entitled  to  an  injunction  (r).  But,  where  the  reviewer  takes 
no  more  than  is  reasonably  sufiicient  for  a  mere  review  an  injunc- 
tion will  be  refused  (s).  A  fair  abridgment  is  in  certain  cases 
allowable,  but  not  where  it  is  merely  colourable  {t),  and  is  so  far 
a  reproduction  of  the  original  work  as  to  injure  the  sale  of  it  (^^). 

Copyright — Injunction. — An  injunction  (x)  to  restrain  an  in- 
fringement of  copyright  may  be  obtained  by  the  grantee  or 
assignee  of  a  printed  work,  although  he  has  not  paid  the  author 
the  price  agreed  upon  for  the  writing  of  the  work  (y) ;  but,  before 
the  court  will  interfere  in  his  favour,  it  must  be  shown  that  he 
has  a  good  legal  title  to  the  copyright  (z).  Where  a  person, 
being  about  to  publish  a  periodical  under  a  certain  title,  and 
knowing  another  publisher  was  engaged  in  the  production  of 
another  under  a  similar  title,  allowed  the  latter  to  continue  his 
preparations  without  objection,  and  himself  advertised  it,  it  was 
held  that  he  could  not  restrain  the  latter  from  using  the  title, 
although  as  a  matter  of  fact  his  periodical  was  published  first  (a). 

Copyright — Dramatization  of  novel. — Where  the  defendant 
represented  the  incidents  of  a  published  novel  in  a  dramatic 
form  upon  the  stage,  it  was  held  that  this  was  not  an  infringement 

(o)  Lamb  V.  Eoans,  supra.  (u)  Toneon  V.  Walker,  3  Swanst.  672 ; 

(p)  Pike  V.  Nicholas,  L.  K.  5  Oh.  251 ;  4  Burr.  2325. 

39  L.  J.  Oh.  435.  (a)  As  to  injunction  to  restrain  publi- 

(o)  Bradhury  v.  Motlen,  L.  E.  8  Ex.  cation,  see  Tuck  v.  Priester,  19  Q.  B.  D. 

1 ;  42  L.  J.  Ex.  28 ;  Eoworth  v.  WilJces,  629 ;  56  L.  J.  Q.  B.  553. 

1  Oampb.  94.  Cy)  Cox  v.  Cox,  11  Hare,  118;  Cooper 

(r)  Campbell  v.  Scott,  11  Sim.  31 ;  11  v.  WUttingTiam,  15  Oh.  D.  501 ;  49  L.  J. 

L.  J.  Oh.  166 ;  Saunders  v.  Smith,  3  Myl.  Oh.  752. 

&  Or.  711 ;  7  L.  J.  Oh.  227;  Sramwell  (2)  Stevens  v.  Berming,  6  De  G.  M.  & 

V.  Ealcomb,  3  Myl.  &  Or.  737.  G.  223 ;  24  L.  J.  Oh.  153. 

(s)  Bell  V.  Walker,  1  Bro.  Oh.  0.  430.  (a)  Maxwell  v.  Hogg,  h.  E.  2  Oh.  307 ; 

(0  Sae. Gyles  v.  Wilcox,  2  Atk.  141;  36  L.  J.  Oh.  433.    As  to  using  a  mis- 

Dickens  v.  Lee,  8  Jur.  183 ;   Dodsley  v.  leading  title,  see  Walter  v.  Mmmott,  54 

KennersUy,  Amb.  403.     As  to  abridg-  L.  J.  Q.  B.  1059, 1064 ;  Bicks  v.  YaUs, 

ment    of   a    musical    composition,    see  18  Oh.  D.  76,  90 ;  50  L.  J.  Oh.  809 ;  and 

B'Almaine  v.  Boosey,  1  Y.  &  0.  (Ex.)  ante,  p.  641. 
288 ;  4  L.  J.  Ex.  (Eq.)  21. 
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of  the  copyright  in  the  novel,  as  the  defendant  had  neither 
printed  nor  multiplied  copies  of  the  work  (&).  But  a  person  who 
prints  a  drama  constructed  out  of  a  novel,  infringes  the  copyright 
in  the  novel  (c). 

Copyright — Limitation  of  actions. — All  actions  for  offences 
committed  against  the  Copyright  Act,  1842,  must  be  commenced 
within  twelve  months  after  the  commission  of  the  offence  {d) ; 
but  the  limitation  in  the  case  of  offences  committed  against  the 
Sculpture  Copyright  Act,  1814  (e),  is  within  six  calendar  months 
of  the  discovery  of  every  offence.  The  provision  contained  in  the 
Act  of  1842,  however,  does  not  prevent  an  action  for  an  injunc- 
tion to  restrain  a  piracy  of  copyright  by  the  sale  of  a  book  pub- 
lished more  than  twelve  months  before  the  action  brought  (/). 

Copyright  in  lectures. — By  the  Lectures  Copyright  Act, 
1835  {g),  the  sole  right  of  printing  and  publishing  lectures  is 
vested  in  the  author  or  his  assigns ;  but  the  Act  does  not  extend 
to  lectures  of  which  notice  in  writing  of  intention  to  deliver  the 
lecture  has  not  been  given  to  two  justices  living  within  five  miles 
of  the  place  where  such  lecture  is  to  be  delivered  two  days  at 
least  before  delivering  it,  nor  does  it  apply  to  lectures  delivered 
in  any  university  or  public  school  or  college  or  on  any  public 
foundation,  or  by  any  individual  according  to  any  gift,  endow- 
ment, or  foundation ;  and  further  the  law  relating  thereto  is  to 
remain  the  same  as  if  the  Act  had  not  been  passed  (K).  In  all 
lectures  printed  and  published  by  the  author  or  his  assigns,  there 
is  the  same  copyright  as  in  printed  books  («).  The  author  of  a 
lecture  retains  a  right  of  property  in  his  work  which  entitles  him 
to  prevent  its  publication  by  others  until  it  has,  with  his  consent, 
been  communicated,  either  orally  or  by  the  circulation  of  written 
or  printed  copies,  to  the  public  (k).    Where  persons  present  at  a 

(6)  Read&  v.  Conquest,  9  C.  B.  N.  S.  (e)  54  Geo.  4,  c.  56,  s.  5. 

755 ;  30  L.  J.  0.  P.  209.    As  to  infring-  (/)  Mogg  v.  Scott,  L.  K.  18  Eq.  444 ; 

ing  right  of  representation  but  not  copy-  43  L.  J.  Oh.  705. 

right,  see  Eeade  v.  Conquest  (2nd  case),  (3)  5  &  6  Will.  4,  c.  65,  s.  1.     By  this 

11  C.  B.  N.  S.  479 ;  81  L.  J.  0.  P.  153.  section  also  penalties  are  imposed  upon 

(c)  Tinsley  v.  Lacy,  1  H.  &  M.  747 ;  all  persons  who,  iby  taking  down  sueli 

82  L.  J.  Oh.  535 ;   Warne  v.  Seebohm,  39  lectures,  obtain  or  make  a  copy  of  them, 

Oh.  D.  73 ;  57  L.  J.  Ch.  689.  and  print  or  otherwise  copy  and  publish 

id)  5  &  6  Vict.  0.  45,  s.  26.     If  the  them,  without  leave  of  the  author  or  his 

defendant  succeeds  he  recovers  his  "  full  assigns,  and  upon  all  persons  who  sell 

costs,"  i.e.  the  usual  costs  between  party  or  publish  copies,  &o.,  or  expose  them 

and  party  :  Avery  v.  Wood  (1891),  3  Ch.  for  sale  without  such  consent,  (fee.  These 

115;  61  L.  J.  Ch.  75.     As  to  a  success-  penalties  are  cumulative  upon  the  com- 

ful  plaintiff's  costs  under  5  &  6  Vict.  0.  mon  law  remedy  by  Way  of  action  {Beck- 

97,  s.  2,  see  Reeve   v.  Gibson  (1891),  1  ford  v.  Hood,  7  T.  E.  627). 

Q.  B.  652;  60L.  J.  Q.  B.451.     Sect.  26  (7i)  5  &  6  Will.  4,  0.  65,  s.  5. 

of  5  &  6  Vict.  c.  45  has  been  repealed  by  (4)  See  5  &  6  Vict.  c.  45. 

tlie  Public  Authorities  Protection  Act,  (7c)  Fer  Lord  Watson,  Caird  v.  Sime, 

1893  (56  &  57  Vict.  0.  61),  s.   2  and  12  App.  Oas.  326  at  p.  343;  57  L  .  J.  P. 

schedule,  but  the  repeal  only  affects  any  0.   2.     P«r  Ld.   Brougham,  Je/e  ri/s   v. 

enactment  to  which  the  Act  of  1893  Boosey,  i  H.  L.  Cas.  p.  932;  24    L.  J. 

applies.  Ex.  81. 
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lecture  are  not  the  general  public,  but  a  limited  class  of  the 
public,  such  as  students  at  a  hospital  or  university,  selected  and 
admitted  for  the  sole  and  special  purpose  of  receiving  individual 
instruction,  they  may  make  any  use  they  can  of  the  lecture  to 
the  extent  of  taking  it  down  in  shorthand  for  their  own  informa- 
tion or  improvement,  but  they  cannot  publish  it  (I) ;  and  can  be 
restrained  by  injunction  from  publishing  it  for  profit  without  the 
author's  consent  (m). 

Copyright — Published  dramas  and  musical  compositions. — By 
the  Copyright  (Musical  Compositions)  Act,  1882  (n),  the  pro- 
prietor of  the  copyright  in  any  musical  composition  first  pub- 
lished after  the  10th  of  August,  1882,  or  his  assignee,  who  shall 
be  entitled  to  and  be  desirous  of  retaining  in  his  own  hands 
exclusively  the  right  of  public  representation  or  performance  of 
the  same,  shall  print  or  cause  to  be  printed  upon  the  title-page  of 
every  published  copy  of  such  musical  composition  a  notice  to 
the  effect  that  the  right  of  public  representation  or  performance 
is  reserved  (o). 

Where  one  man  employs  another,  for  reward,  to  compose  a 
musical  or  dramatic  piece,  the  composition  becomes,  upon  pay- 
ment, the  property  of  the  employer  (p).  But  a  mere  contract  to 
write  a  play  will  not  vest  the  copyright  in  the  employer,  although 
part  of  the  price  agreed  upon  is  paid;  nor  will  the  employer 
become  joint  owner  with  the  writer  by  reason  of  alterations,  even 
to  the  extent  of  a  whole  scene,  having  been  made  by  others  at 
the  suggestion  and  expense  of  the  employer  (q).  To  constitute 
a  joint  authorship  of  a  dramatic  piece  or  other  literary  work,  it 
must  be  the  result  of  a  preconcerted  joint  design  (r).  A  dramatic 
production,  to  be  entitled  to  copyright,  must  be  an  original  work, 
and  not  a  mere  copy  of  novels  or  works  of  fiction,  in  which  there 
is  an  existing  copyright.  If,  however,  a  work  is  partly  made  up 
of  new  matter,  so  that  it  depends  for  its  value  upon  a  particular 
portion,  that  portion  may  be  treated  as  an  independent  work  for 
the  purposes  of  copyright  (s). 

If  a  musical  composer  adapts  words  of  his  own  to  an  old  air, 


(Z)  Per  Lord  Watson,  Caird  v.  Sime,  copy  of  the  music  to  be  thereafter  pub- 

Bupra,  at  p.  348 ;  Nicoh  v.  Pitman,  26  lished ;  and  the  owner  of  the  copyright 

Oh.  D.  374 ;  53  L.  J.  Oh.  552.  must  print  such  notice  or  be  liable  to  a 

Cm)  Aber'netliy  v.  Hutchinson,  1  Hall  penalty  of  201.     45  &  46  Vict.  c.  40,  ss, 

&  Tw.  40 ;  3  L.  J.  (O.  S.)  Ch.  209 ;  Oaird  2,  3. 

V.  Sime,  12  App.  Gas.  552 ;  57  L.  J.  P.  (p)  Batton  v.  Kean,  7  C,  B.  N.  S. 

0  2  268;  29  L.  J.  0.  P.  20. 

(ra)  45  &  46  Viot.  c.  40,  s.  1.  (s)  Levy  v.  Eutley,  L.  R.  6  0.  P.  523; 

(o)  If  the  right  of  public  performance  40  L.  J.  0.  P.  244. 

and  the  copyright  are  vested  in  different  (r)  Levy  v.  Butley,  supra. 

owners,  the  owner  of  the  right  of  public  (s)  Leslie-  v.  Toung  (1894),  A.  0.  335 ; 

performance  may  require  the  owner  of  Gary  v.  Longman,  1  East,  358. 
the  copyright  to  print  the  notice  on  any 
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he  acquires  a  copyright  in  the  combination  (t).  So,  if  he  arranges 
a  non-copyright  opera  for  the  pianoforte,  such  an  arrangement  is 
an  independent  musical  composition,  of  which  he,  and  not  the  com- 
poser of  the  opera,  is  the  author  for  purposes  of  registration,  but 
such  an  arrangement  of  a  copyright  opera  would  constitute 
piracy  (u).  A  sheet  of  paper  perforated  so  that  when  it  is  placed 
in  a  mechanical  instrument  and  made  to  pass  under  tubes,  through 
which  air  is  forced,  a  copyright  tune  is  reproduced,  is  not  a  copy 
of  a  sheet  of  music  so  as  to  constitute  an  infringement  of  copy- 
right (aj) ;  neither  do  marks  printed  on  the  perforated  sheet 
giving  the  same  marks  of  expression  as  on  the  original  music 
infringe  the  copyright  (2/).  To  publish,  in  the  form  of  quadrilles 
and  waltzes,  the  airs  of  an  opera  is  an  act  of  piracy  (z).  To  con- 
stitute an  infringement  of  dramatic  copyright  a  material  and 
substantial  part  of  the  dramatic  production  must  be  pirated ;  but 
though  an  appreciable  part  is  taken  it  does  not  follow  as  a  con- 
sequence of  law  that  the  copyright  has  been  infringed,  if  such 
part  is  of  an  unessential  nature,  or  trifling  in  relation  to  the  effect 
of  the  whole  composition  (a).  The  publication  in  this  country  of 
a  dramatic  piece  or  musical  composition  as  a  book  before  it  has 
been  publicly  represented,  does  not  deprive  the  author  or  his 
assignee  of  the  exclusive  right  of  representing  (6). 

The  author  of  a  dramatic  work  which  has  been  first  repre- 
sented in  a  foreign  country  was  not  entitled,  apart  from  any  copy- 
right convention,  to  any  exclusive  right  of  representation  in  this 
country,  the  representation  of  a  dramatic  work  being  a  publica- 
tion of  it  within  the  meaning  of  sect.  19  of  the  International 
Copyright  Act,  1844  (c).  But  the  English  assignee  of  the  copy- 
right of  a  foreign  musical  composer  was  within  the  protection  of 
the  statutes ;  and  so,  it  would  seem,  was  a  foreigner  who  resided 
and  published  in  England  (d) ;  but  not  a  foreigner  who  resided 
and  published  abroad  (e). 

Dramatic  and  musical  compositions  are  within  the  Inter- 
national Copyright  Act,  1886  (/),  and  authors  of  works  first 
published  in  one  of  the  countries,  parties  to  the  Bsrne  Convention 
(September  5,  1887),  have  copyright  in  such  works  throughout 
the  other  countries ;  and  by  sect.  5  (1),  where  a  book  or  dramatic 

(()  Lover  v.  Davidson,  1  0.  B.  N.  S.  (a)  D'Almaine  v.  Booaey,  1  Y.  &  0. 

182.  (Ex.)  288  ;  4  L.  J.  Ex.  (Eq.)  21. 

(m)  Wood  V.  Bootey,  L.  R.  3   Q.  B.  (6)  Ohappell  v.  Boosey,  21  Oh.  D.  232 ; 

223 ;  37  L.  J.  Q.  B.  84.    See  also  Boosey  51  L.  J.  Ch.  625. 

V.  Fairlie,  4  App.  Cas.  711 ;  48  L.  J.  (o)  7  &  8  Viet.  o.  12,  s.  20 ;  Boucicault 

Ch.  697,  post,  p.  651.  v.  GhatteHon,  5  Ch.  J).  267 ;  46  L.  J.  Ch. 

(cc)  Boosey  v.  WhigM  (1900),  1   Ch.  305 ;  Routledge  v.  Low,  L.  E.  3  H.  L. 

122 ;  69  L.  J.  Ch.  66.  100 ;  37  L.  J.  Ch.  454. 

(«/)  lb.  (d)  D'Almaine  v.  Boosey,  supra. 

(z)  Chatterton  t.  Cave,  3  App.  Cas.  (e)  Delondre  v.  Shaw,  2  Sim.  237. 

483 ;  47  L.  J.  C.  P.  545.  (/)  49  &  50  Vict.  u.  33. 
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piece  is  first  produced  {g)  in  a  foreign  country,  it  is  protected, 
unless  otherwise  directed  by  Order  in  Council,  from  being  pub- 
lished in  a  translation  in  the  United  Kingdom  Qi).  The  Copy- 
right Acts  are  also,  by  sect.  8,  made  applicable  under  certain 
conditions  to  a  "  literary  or  artistic  work  "  {i),  first  produced  in 
a  British  possession.  An  English  court  has  no  jurisdiction  to 
restrain  a  British  subject  from  performing  a  dramatic  piece 
abroad,  although  such  performance  may  be  an  infringment  of 
the  copyright  under  the  Berne  Convention;  the  remedy  is  by 
proceedings  in  the  courts  of  the  foreign  country  where  the  in- 
fringement takes  place  {h). 

In  addition  to  the  statutory  remedies  given  for  unlawful 
representations  of  musical  compositions  (see  fost,  p.  650)  power 
is  given  by  the  Musical  (Summary  Proceedings)  Copyright  Act, 
1902  (Z),  to  constables  to  seize  without  warrant  pirated  copies  of 
any  musical  work  hawked,  carried  about,  sold  or  offered  for  sale, 
and  to  convey  them  before  a  Court  of  Summary  Jurisdiction ; 
and  on  proof  that  they  are  infringements  of  copyrigbt  such 
copies  are  to  be  forfeited  or  destroyed  or  otherwise  dealt  with 
as  the  court  may  think  fit.  Such  seizures  may  be  made  by 
an  order  of  the  court  or  upon  the  request  in  writing  of  the 
apparent  owner  of  the  copyright  in  such  work  or  of  his  agent 
authorized  in  writing,  and  at  the  risk  of  such  owner  (jn). 
The  court  has  no  power  to  order  the  copies  to  be  forfeited, 
destroyed,  or  otherwise  dealt  with  unless  the  person  from  whom 
the  copies  have  been  seized  has  been  served  with  a  summons 
calling  upon  him  to  show  cause  why  such  an  order  should  not 
be  made  (n). 

Copyright — Unlawful  representations  of  dramatic  pieces  and 
musical  compositions. — The  Dramatic  Copyright  Act,  1833  (o),  and 
the  Copyright  Act,  1842  (p),  vesting  the  sole  liberty  of  represent- 
ing (q)  dramatic  pieces  or  musical  compositions  in  the  author  and 
his  assigns,  impose  penalties  on  all  persons  who,  during  the  con- 
tinuance of  such  sole  liberty,  represent  or  cause  to  be  represented, 

(g)  See  definition  in  49  &  50  Vict.  c.  rights  without  any  fresh  action  on  his 

33,  B.  11,  and  Hanfstaengl  v.  American  part.     Lauriv.  Benad  (1892),  3  Ch..i02; 

Tobacco  Co.  (1895),  1  Q.  B.  847 ;  64  L.  61  h.  J.  Ch.  580. 

J.  Q.  B.  277,  as  to  the  meaning  of  " pro-  (Ic)" Morocco   Bound"   Syndicate   v. 

duced."  Barris  (1895),  1  Ch.  534 ;  64  L.  J,  Ch. 

(h)  As  to  foreign   musical  composi-  400. 

tions,  see  Moul  v.  Groenings  (1891),  2  Q.  (0  2  Edw.  7,  c.  15,  ss.  1,  2. 

B.  443 ;    60  L.  J.  Q.  B.  715.     See  also  (m)  lb. 

Schauer  v.  Field  (1893),  1  Ch.  35;    62  (n)  Francis,  Day  &  Eunter,  Ex  parte 

L.  J.  Ch.  72;  Eanfstaengl  Art  Publish-  (1903),  1  K.  B.  275;  72  L.  J.  K.  B.  120. 

ing  Co.  v.  Holloway  (1893),  2  Q.  B.  1 ;  (o)  3  &  4  Will.  4,  o.  15. 

62  L.  J.  Q.  B.  347.  (p)  5  &  6  Vict.  c.  45,  fs.  20,  21. 

(i)  49  &  50  Vict.  o.  33,  s.  11.    The  (q)  As  to  what  amounts  to  "repre- 

Act  does  not  recreate  any  rights  expired  senting,"  see  Eeichardt  v.  Sapte  (1893), 

before  the  passing  of  the  Act,  or  confer  2  Q.  B.  308. 
new   rights  on  the  owner   of  expired 
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without  the  consent  in  writing  (r)  of  the  author  or  other  pro- 
prietor first  had  and  obtained,  such  dramatic  pieces  or  musical 
compositions  at  any  place  (s)  of  dramatic  entertainment  (t). 
These  penalties  are  given  as  an  alternative  remedy,  the  author  or 
proprietor  having  the  option  of  either  suing  for  the  penalty  or 
bringing  an  action  for  all  the  benefit  or  advantage  arising  from 
the  representation,  or  all  the  loss  he  has  sustained,  whichever 
shall  be  the  greater  damages ;  but  the  action  must  be  brought 
within  twelve  calendar  months  (m).  By  the  Copyright  (Musical 
Compositions)  Act,  1888  (x),  the  penalty  or  damages  to  be 
awarded  upon  any  action  or  proceedings  in  respect  of  each  and 
every  unauthorized  representation  or  performance  of  any  musical 
composition  shall  be  such  a  sum  as  shall,  in  the  discretion  of  the 
court  or  judge  before  whom  such  action  or  proceeding  shall  be  tried, 
be  reasonable,  and  power  is  given  to  the  court  or  judge  to  award  a 
less  sum  than  forty  shillings  for  each  unauthorized  representation 
or  a  nominal  penalty  or  nominal  damages  as  the  justice  of  the  case 
may  acquire.  The  proprietor  of  the  right  of  public  representation 
cannot  maintain  an  action  for  the  infringement  of  the  right  of 
public  representation,  unless  a  notice  is  printed  on  the  title-page 
of  every  published  copy  that  the  right  of  public  representation 
or  performance  is  reserved  (y).  The  proprietor  of  a  place  of  enter- 
tainment at  which  such  an  unauthorized  performance  takes  place 
is  not  liable  either  to  a  penalty  or  damages  unless  he  knew  that 
it  was  unauthorized  (z).  This  Act  does  not  apply  to  performances 
of  operas  and  plays  at  any  duly  licensed  place  of  public  entertain- 
ment (a).  An  assignment  of  the  copyright  of  a  book  consisting 
of,  or  containing,  a  dramatic  piece  or  musical  composition,  does 
not  convey  the  right  of  representation  to  the  assignee,  unless  the 
intention  of  the  parties  to  that  effect  is  duly  registered  (&).  But 
an  express  assignment  of  the  right  of  representation,  with 
or  without  an  assignment  of  the  copyright,  does  not  require 
registration  to  entitle  the  assignee  to  sue  for  penalties  (e).  The 
part-owner  of  a  dramatic  entertainment  cannot  grant  a  licence 
for  its   representation  without  the  consent  of    all  the  other 

(r)  Taylor  v.  Neville,  47  L.  J.  Q.  B.  Gibson  (1891),  1  Q.  B.  652 ;   60  L.  J. 

254.  Q.  B.  451. 

(s)  I.e.  public  place,  see  Diiekr.  Bates,  (a;)  51  &  52  Vict.  c.  17. 

13  Q.  B.  D.  843 ;  53  L.  J.  Q.  B.  338.  (y)  Fuller     v.      Blackpool      Winter 

(0  See  Eaton  v.  Lake,  20  Q.  B.  D.  Gardens,  &c.,  Co.  (1895),  2  Q.  B.  429  ;  64 

378 ;  57  L.  J.  Q.  B.  227.  L.  J.  Q.  B.  699 ;    45  &  46  Viet.  c.  40, 

(m)  3  &  4  Wm.  4,  c.  15,  ss.  2,  3.     A  ss.  1,  2,  3. 

covenant  not  to  sue  one  of  two  joint  tort-  (z)  51  &  52  Vict.  c.  17,  a.  3. 

feasors  will  not  release  the  other  :  Duek  (a)  lb,,  a.  4. 

V.  Mayeu  (1892),  2  Q.  B.  51]  ;  62  L.  J.  (6)  5  &  6  Vict.  c.  45,  B.  22. 

Q.  B.  69.     The  costs  are  in  the  absolute  (c)  Lacy  v.  Bhys,  4  B.  &  S.  873  ;  33 

discretion  of  the  judge.     51  &  52  Vict.  L.  J.  Q.  B.  157 ;  Marsh  v.  Conquest,  17 

0.  17,  s.  2,  repealing  45  &  46  Vict.  u.  40,  0.  B.  N.  S.  418  ;  33  L,  J.  0.  P.  319. 
a.  4.     See  further  as  to  costs.  Reeve  v. 
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owners  (d).  The  assignment  of  the  right  of  representation  need 
not  be  either  under  seal  (e)  or  attested  by  witnesses  (/). 

No  one  can  bfe  considered  an  offender  against  these  statutes  so 
as  to  be  liable  to  an  action  at  the  suit  of  an  author  or  proprietor, 
unless,  by  himself  or  his  agent,  he  actually  takes  part  in  the  repre- 
sentation (g).  But  the  lessee  of  a  theatre,  who  lets  the  same, 
together  with  the  actors,  properties,  &c.,  to  a  third  person,  for  one 
night,  for  the  purpose  of  taking  a  benefit,  will  be  liable,  if  by  the 
direction  of  such  person  a  piece  is  performed  without  the  consent 
of  the  author  (h). 

In  the  case  of  the  infringement  of  copyright  of  a  musical  com- 
position, the  person  having  the  sole  liberty  of  representing  it  under 
the  Copyright  Act,  1842  (i),  is  entitled  to  recover  the  penalty  of 
40s.  given  by  the  Dramatic  Copyright  Act,  1833  (Jc),  although 
such  musical  composition  has  not  been  "  represented  at  any  place 
of  dramatic  entertainment "  (I).  But  in  infringement  of  copy- 
right of  dramatic  representation  no  penalty  can  be  recovered 
unless  the  representation  took  place  at  a  place  of  public  enter- 
tainment; and  a  room  in  a  hospital,  to  which  nurses  and 
attendants  were  admitted  free  of  charge,  was  held  not  to  be  such 
a  place  (in). 

A  dramatic  representation  in  which  a  substantial  part  of  the 
music  of  an  opera  has  been  performed,  constitutes  an  infringement 
of  the  sole  right  of  performing  that  music,  even  though  the  operatic 
score  of  the  representation  complained  of  may  have  been  obtained 
by  independent  labour  bestowed  upon  an  unprotected  pianoforte 
arrangement  of  the  original  operatic  score  (n). 

Where  A  wrote  and  published  a  novel  which  he  afterwards 
dramatised,  but  the  drama  was  never  printed  or  represented  upon 
the  stage,  and  B,  in  ignorance  of  A's  drama,  also  dramatised  the 
novel,  and  assigned  his  drama  to  the  defendant,  who  represented  it 
upon  the  stage,  it  was  held  that  the  representation  of  B's  drama 
was  not  a  representation  of  A's  drama  (o)  ;  but,  where  the  plaintiff 
published  a  drama  called  "  Gold  "  and  then  printed  and  published 
the  drama  in  the  form  of  a  novel,  and  the  defendant's  son  drama- 
tised the  novel  without  having  seen  or  known  of  the  plaintiff's 
drama  "  Gold,"  but  the  consequence  was  that  much  of  the  dramn, 

(d)  Powell  V.  Head,  12  Oh.  D.  686 ;  48  {i)  5  &  6  Viot.  c.  45,  s.  20. 
L.  J.  Ch.  731.  (Jc)  3  &  4  Will.  4,  c.  15,  s.  2. 

(e)  Marsh  v.  Conquest,  supra.  (l)  Wall  v.  Taylor,  11  Q.  B.  D.  102 ; 
(/)  Cumberland  v.  Copeland,  1  H.  &      52  L.  J.  Q.  B.  558. 

C  194;  31  L.  J.  Ex.  353.  (m)  Duoh  v.  Bates,  13  Q.  B.  D.  843 ; 

(g)  Bussell  v.  B riant,  8  0.  B.  836 ;  19  53  L.  J.  Q.  B.  338. 

L.  J.  C.  P.  33 ;  Lyon  v.  Knowles,  5  B.  &  (n)  Boosey  v.  Fairlie,  7  Ch.  D.  301  ;  47 

S.  751;    32  L.   J.   Q.   B.  71.     As  to  L.  J.  Ch.   186;   4  App.  Cas.   711;    48 

musical  compositions,  see  51  &  52  Vict.  L.  J.  Ch.  697. 

c.  17,  ss.  8,  4.  (o)  Toole  v.  Young,  L.  R.  9  Q.  B.  523; 

(li)  Marsh  \.  Conquest,  supra.  43  L.  J.  Q.  B.  170. 
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wliicli  the  defendant  caused  to  ba  represented,  was  the  same  as  the 
plaintiff's,  it  was  held  that  this  representation  was  an  infringe- 
ment of  the  stage  copyright  in  the  drama  (p). 

Copyright — Sculpture. — The  Sculpture  Copyright  Act,  1814  (q), 
vests  the  sole  right  and  property  of  and  in  every  new  and  original 
sculpture,  model,  copy,  cast,  and  bust,  for  a  certain  term,  in  the 
person  who  makes  or  causes  it  to  be  made,  provided  the  name  of 
such  person  (r),  and  the  date  of  publication  (s),  are  put  on  the 
work  before  it  is  put  forth  or  published  (t).  The  right  vests  in 
the  proprietor  for  the  term  of  fourteen  years  from  the  first 
putting  forth  or  publication  of  the  sculpture  (m)  ;  and  this  term 
is  extended  to  a  further  term  of  fourteen  years  if  the  person  who 
made  or  caused  to  be  made  the  original  sculpture,  &c.,  is  living 
at  the  end  of  the  first  period  (x).  A  remedy  for  the  infringement 
of  the  right  of  property  by  persons  making  or  importing  copies, 
or  exposing  for  sale,  or  disposing  of,  pirated  copies,  or  pirated 
cast?,  without  the  consent  of  the  proprietor,  is  provided  by  an  action 
for  damages  (y),  which  must  be  brought  within  six  calendar  months 
after  the  discovery  of  the  offence  {z).  The  purchaser  of  the  right  of 
the  proprietor  by  deed  in  writing  signed  by  the  proprietor  in  the 
presence  of  and  attested  by  two  witnesses  is  exempted  from 
liability  to  an  action  for  any  infringement  of  such  right  (a). 

Copyright — Paintings,  drawings,  and  photographs. — Sect.  1  of 
the  Fine  Arts  Copyright  Act,  1862  (6),  confers  upon  the  author, 
being  a  British  subject  or  resident  within  the  dominions  of  the 
Crown,  of  original  paintings,  drawings,  and  photographs,  and  his 
assigns,  the  sole  and  exclusive  right,  for  the  life  of  the  author 
and  seven  years  after  his  death,  of  copying,  engraving,  repro- 
ducing, and  multiplying  them,  and  the  designs  thereof,  and 
photographs,  and  the  negatives  thereof,  by  any  means  and  of  any 
size  (c);   and  penalties  are  imposed  upon  persons   who  repeat, 

(p)  Beade  v.  Oonqueet,!!  C.  B.  N.  S.  (0  As  to  what  constitutes  publication, 

479  ;    31   L.   J.   C.   P.  153  ;    Beade  v.  see  Turner  v.  Robinson,  10  Ir.  Oh.  510. 

Lacy,  1  Johns.  &  H.  524;  80  L.  J.  Oh.  («)  54  Geo.  3,  c.  56,  ss.  1,  2. 

655.  (a;)  16.,  s.  6,  repealed  in  part  by  the 

(7)  54  Geo.  3,  o.  56,  s.  1.    See  Inter-  S.  L.  E.  Act,  1873. 

national     Oopyright    Act,    1886,    2nd  (^)  lb.,  a.  3. 

schedule.  The  first  statute  to  give  («)  lb.,  e.  5.  The  International  Copy- 
copyright  in  sculpture,  viz.  38  Geo.  3,0.  right  Act,  1886  (49  &  50  Vict.  c.  33), 
71,  has  been  repealed  by  24  &  25  Yiot.  applies  to  articles  of  sculpture.  See  sect 
c.  101.  11. 

(r)  This  proviso  is  satisfied  by  the  (a)  54  Geo.  3,  c.  56,  s.  4. 

insertion  of  the  name  of  one  of  the  part-  (6)  25  &  26  Vict.  o.  68,  s.  1 .    This_  Act 

ners    of   the   firm  of  proprietors.    See  does  not  apply  to  any  part  of  the  British 

Britain  v.  Eanhs,  86  L.  T.  765.  dominions  outside  the  United  Kingdom. 

(s)  The  date  must  not  be  misleading,  Oravei  v.  Oorrie  (1903),  A.  0.  496 ;   72 

and  the  insertion  of  the  date  upon  a  oast  L.  J.  P.  0.  95. 

a    few  days  earlier    than    the    actual  (c)  As  to  a  reduction,  see  Gambart  y. 

putting  forth  or  publication  has  been  Ball,  14  0.  B.  N.  S.  306 ;  32  L.  J.  0.  P. 

held  not  to  contravene  the  proviso.  See  166  ;  or  an  enlargement,  see  Bolton  v. 

Britain  v.  Banks,  supra.  Aldin,G5  L.  J.  Q.  B.  120. 
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copy,  colourably  imitate,  or  otherwise  multiply  for  sale,  hire, 
exhibition,  or  distribution,  or  cause  to  be  repeated,  &c.,  any 
painting,  drawing,  or  photograph,  in  which  there  shall  be  sub- 
sisting copyright,  without  the  consent  of  the  proprietor  of  the 
copyright ;  also  for  knowingly  importing,  selling,  &c.,  repetitions, 
copies,  &c.,  "unlawfully  made  (sect.  6) ;  also  for  fraudulently 
affixing  names  (d),  &c.,  to  any  painting,  drawing,  or  photograph, 
and  doing  various  other  specified  things  in  derogation  of  the 
rights  of  the  proprietor  of  the  copyright  (sect.  7).  All  these 
penalties  are  cumulative  upon  the  remedy  by  action,  and  upon 
any  other  remedy  to  which  any  person  aggrieved  may  be  entitled 
either  at  law  or  in  equity  (e).  To  make  a  photograph  of  an 
engraving  which  is  itself  engraved  from  the  original  picture  is  an 
infringement  of  the  copyright  in  the  original  picture  (/).  A 
copy  of  a  picture  may  be  an  infringement  of  the  copyright  in  the 
picture  even  if  the  copy  is  not  made  directly  from  the  picture, 
but  is  taken  from  a  reproduction  which  is  not  in  itself  an  infringe- 
ment (g).  The  representation,  however,  of  a  picture  by  means  of 
a  tableau  vivant  is  not  an  infringement  of  the  copyright  in  such 
picture  (h).  Kough  sketches,  made  by  an  artist  employed  by  an 
illustrated  newspaper  in  which  the  sketches  were  reproduced,  of 
tableaux  vivants  intended  to  represent  certain  copyright  pictures, 
have  been  held  not  to  be  copies  of  the  pictures  or  of  the  designs 
thereof  within  the  Act  of  1862  {i).  The  owner  of  the  copyright 
of  a  painting  may  assign  the  copyright  to  another  to  produce  an 
engraving  of  one  size,  retaining  the  right  of  engraving  copies  of 
other  sizes  or  by  other  means,  and  he  may  assign  such  right  to 
any  other  persons  Qc).  The  section,  however,  only  applies  to 
works  of  art,  and  does  not  apply  to  a  mere  design  which  is 
incapable  of  artistic  treatment  {I). 

Where  two  partners  registered  themselves  under  the  Act  of 
1862  as  the  proprietors  and  authors  of  a  photograph,  the  negative 
of  which  had  been  taken  by  one  of  the  artists  in  their  employ,  it 
was  held  that  the  artist,  and  not  the  firm,  was  the  "  author  "  of 
the  photograph,  and  that  they  should  have  registered  themselves 
as  "  proprietors  "  of  the  copyright  only  (m) ;  but  it  has  also  been 

(d)  Beg.  V.  CUas,  27  L.  J.  M.  0.  54 ;  3       1  Oh.  519  ;  74  L.  J.  Oh.  304. 

Jur  N  S  1309  W  Sanfstaengl    v.    Empire    Palace 

(e)  See'25  &'26  Viot.  0.  68,  s.  11.    As       (Lim.)  (1894),  2  Oh.  1 ;  63  L.  J.  Oh. 
to  producing  the  original  at  the  trial,  see       417. 

Lucae  v.  Williams  (1892),  2  Q.  B.  113;  (0  Hanfstaenglv.Baines  &  Co.  (1895), 

61  L.  J.  Q.  B.  595.  A.  0.  20 ;  64  L.  J.  Oh.  81. 

(/)  Beal,  Ex  parte,   L.  K.  3  Q.  B.  (/c)  Luca$  v.  Cooke,  13  Oh.  D.  872. 

387 ;  37  L.  J.  Q.  B.  161 ;  Graves's  case,  (0  Kenriek  v.  Lawrence,  25  Q.  B.  D. 

L.  E.  4  Q.  B.  715 ;  39  L.  J.  Q.  B.  31.  99. 

(o)  Hanfetaenql    v.    Empire    Palace  (m)  Nottage  v.  Jackson,  H  Q.  B.  D. 

(Li-m.)  (1894),  3  Oh.  109 ;  63  L.  J.  Oh.  627 ;  52  L.  J.  Q.  B.  760. 
681 ;  Manfstaengly.  Smith  c8r&ns(1905). 
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held  that  the  person  who  generally  controls  the  operation  of 
taking  the  photograph,  and  not  the  person  who  performs  the 
manual  operations  under  his  control  and  direction,  is  the  "author  " 
of  the  photograph  (w).  Where  a  photograph  is  taken  in  the 
ordinary  way  at  the  request  of  the  sitter,  and  upon  a  promise 
express  or  implied  to  pay  for  it,  the  copyright  in  the  photo- 
graph belongs  to  the  sitter,  although  the  property  in  the  negative 
is  in  the  photographer  (o) ;  there  is  also  an  implied  contract  that 
the  photographer  will  not  sell  or  exhibit  copies  without  the  leave 
of  the  sitter  (p). 

Eegistration  of  the  proprietorship  of  the  copyright  is  made  a 
condition  precedent  to  the  maintenance  of  any  action  {q),  and  to 
the  recovery  of  any  penalties  under  the  statute  (r),  and  the 
registration  must  have  been  effected  before  the  infringement 
which  is  complained  of.  It  has  been  held  that  the  penalties 
apply  to  each  copy  sold  (s),  but  the  Court  of  Appeal  have 
recently  decided  that  the  court  can  award  one  lump  sum  in 
respect  of  several  offences,  and  is  not  bound  to  give  the  lowest 
coin  of  the  realm  in  respect  of  each  offence  {t).  But  it  is  not 
necessary  for  the  original  proprietor  to  register  his  title.  If  he 
assigns  it,  his  assignee's  title  is  good ;  and  such  assignee,  on  a 
due  registration  of  the  assignment  {u),  is  entitled  to  sue  for  an 
infringement  of  the  copyright,  or  for  penalties,  &c.  («).  It  is  not 
sufficient  to  enter  the  month  in  which  the  first  publication  takes 
place ;  the  day  of  the  first  publication  must  be  stated  (y). 

When  any  painting  or  drawing,  or  the  negative  of  any  photo- 
graph, is  sold  or  disposed  of  for  the  first  time,  or  is  made  or 
executed  for  any  other  person  for  a  good  or  valuable  considera- 
tion (z),  the  person,  so  selling  or  disposing  of,  or  making  or 
executing  the  same,  cannot  retain  the  copyright  thereof,  unless 
it  is  expressly  reserved  to  him  by  agreement  in  writing,  by  the 

(n)  Melville    v.   Mirror  of   Life   Co.  37  L.  J.  Q.  B.  161 ;  Graves's  case,  L.  E. 

(1895),  2  Ch.  531 ;  65  L.  J.  Oh.  41.  4  Q.  B.  715 ;  39  L.  J.  Q.  B.  31. 

(o)  Boucas  V.  Coolce  (1903),  2  K.  B.  (f)  Eildesheimer  v.  Faulkner  (1901), 

227;  72  L.  J.  K.  B.  741.  2  Ch.  552;  70  L.  J.  Ch.  800,  overruling 

(p)  Pollard  V.  Photographic   Co.,  40  on  this  point,  Ellis  v.  Marshall  &  Son, 

Ch.  D.  345;  58  L.  J.  Ch.  251.  64  L.  J.  Q.   B.   757,  and  Baschet  v. 

(g)  25  &  26  Viot.  o.   68,  B.  4.     See  London  Illustrated  Standard  Co.  (1900), 

Stannard  v.  Lee,  L.  E.  6  Ch.  346 ;  40  1  Ch.  73 ;  69  L.  J.  Oh.  35. 

L.  J.  Ch.  489 ;  Tuch  v.  Priester,  19  Q.  (m)  25   &  26  Viot.   o.    68,  ss.  3,  4, 

B.  D.  629 ;  56  L.  J.  Q.  B.  553.    As  to  Liverpool    General    Broken?    Assoa.    v. 


foreign  painting,  eee  Fishburn  v.  Sol-  Commercial  Press  Bureau  (1897),  2  Q.'B. 

lingshead  (1891),  2  Ch.  371 ;  60  L.  J.  Ch.  1 ;  62  L.  J.  Q.  B.  347. 

768,  and  comments  thereon  in  Sanf-  (»)  Graves's  case,,  supra. 

staengl  v.  American  Tobacco  Co.  (1895),  ly)  Mathieson  v.  Harrod,  L.  E.  7  Eq. 

1  Q.  B.  347;  64  L.  J,  Q.  B.  277,  which  .270;  38  L.  J.  Ch.  139. 

approved  Sanfstaengl  Art    Publishing  (z)  As  to  what  constitutes  "  good  or 

Co.  V.  Holloway  (1893),  2  Q.  B.  1  •  62  V3,luable  consideration,"    see    Mlis    v. 

Ij.  J.  Q.  B.  347.  Marshall. &  Son,.ei  L.  J.  Q.  B.  757; 

(r)  25  &  26  Viot.  u.  68,  s.  4.        '  MelviUe  v.  Mirror  of  Life  Co.  (1895),  2 

(s)  Beal,  Ex  parte,  L.  E.  3  Q.  B.  387  ;  Oh.  531 ;  65  L.  J.  Ch.  41. 
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vendee  or  assignee  of  the  painting,  or  drawing,  or  negative,  or  by 
the  person  for  whom  it  has  been  made  or  executed ;  nor  can  the 
vendee  or  assignee  claim  the  copyright,  except  by  virtue  of  an 
agreement  in  writing  signed  by  the  person  selling  or  disposing  of 
the  same,  or  by  his  duly  authorised  agent  {a) . 

Copyright — Prints  and  engravings. — The  Engraving  Copy- 
right Acts  of  1734  (b)  and  1766  (c),  which  vest  the  sole  right  and 
liberty  of  printing  and  reprinting  historical  and  other  prints  in 
the  persons  who  invent  and  design  them,  or  cause  them  to  be 
designed  and  engraved  from  their  own  works  and  inventions, 
impose  penalties  upon  all  persons  who  engrave,  etch,  or  in  any 
manner  copy  and  sell,  or  cause  to  be  engraved,  copied,  or  sold 
in  the  whole  or  in  part,  by  varying,  adding  to,  or  diminishing 
from,  the  main  design,  any  historical  or  other  print  engraved 
with  the  name  of  the  proprietor  on  each  plate,  and  printed  on 
every  such  print,  &c.  {d),  or  print,  reprint,  or  import  for  sale,  &c., 
any  such  print,  or  any  parts  thereof,  without  the  written  consent 
of  the  proprietor,  attested  as  therein  mentioned,  or  publish,  sell, 
or  expose  for  sale,  &o.,  without  such  consent.  These  penalties 
are  cumulative  upon  the  right  of  action  (e);  but  the  provision 
as  to  double  costs  of  suit  has  been  repealed  (/),  the  successful 
plaintiff  in  an  action  for  damages  being  now  entitled  to  party 
and  party  costs  only  {g) ;  and  the  proceedings  must  be  instituted 
within  the  time  limited  by  the  statutes  Qi).  The  penalties  also 
are  payable  in  respect  of  each  infringing  copy  {i). 

Where  prints,  engravings,  and  similar  articles  are  the  property 
of  a  trading  firm,  the  proprietorship  is  sufficiently  designated  for 
the  purpose  of  obtaining  the  protection  of  the  Acts  by  printing 
upon  them  the  trading  name  of  the  firm,  even  though  it  does  not 
contain  the  names  of  all  the  partners  in  the  business  {k).  Where 
there  is  a  sole  proprietor,  the  surname  alone  without  the  Christian 
name  is  sufficient  (I) ;  but  the  addition  of  the  words  "  and  com- 
pany "  in  such  a  case  would  make  the  registration  invalid  (m). 

The  copying  of  prints  and  engravings  by  photography,  or  by 

(a)  25  &  26  Vict.  c.  68,  ss.  1—3.    See  61  L.  J.  Oh.  75. 

Lucas  V.  Cooke,  13  Ch.  D.  872;  Bupuy  Qi)  8  Geo.  2,  c.  13.  s.  1 ;  7  Geo.  3,  o. 

V.  Bakes,  48  L.  J.  Ch.  682 ;   London  88,  ss.  2,  5,  6,  8,  ss.  3,  4  being  repealed 

Printing  &  Publishing  Alliance  v.  Cox  by  30  &  31  Vict.  c.  59. 

(1891),  3  Ch.  291 ;  60  L.  J.  Ch.  707 ;  (i)  Hildesheimer  v.  Faulkner  (1901),  2 

the  International  Copyright  Act,  1886  Ch.  552;  70  L.  J.  Ch.  800,  approving 

(49  &  50  Vict.  c.  38),  applies,  see  sect.  Beal,  Ex  parte,  L.  E.  3  Q.  B.  887 ;  37 

11.  L.  J.  Q-  B.  161. 

(&)  8  Geo.  2,  u.  13,  s.  1.  Qc)  BoeJc  v.  Lazarus,!!.  E.  15  Eq[.  104; 

(c)  7  Geo.  8,  0.  38,  s.  1.  42  L.  J.  Ch.  105.    See  also  Kenrick  v. 

(d)  Colnaghi  v.   Ward,  12  L.  J.  Q.  Lawrence,  25  Q.  B.  B.  99,  106. 

B.  1.  (0  Newton  v.  Cowie,  4  Bing.  234 ;  5 

(e)  17  Geo.  3,  o.  57,  s.  1.  L.  J.  (0.  S.)  C.  P.  159. 

(/)  24  &  25  Vict.  c.  101.  (m)  Graves  v.  Ashford,  L.  E.  2  C.  P. 

(3)  Avery  v.  Wood  (1891),  3  Ch.  115 ;      410 ;  36  L.  J.  C.  P.  139. 
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any  other  process  by  which  prints  or  engravings  may  be  imitated 
or  copied,  is  within  the  mischief  intended  to  be  provided 
against  (n) ;  and  so  is  the  selling  of  a  copy  with  colourable  varia- 
tions (o).  But  where  the  proprietors  of  a  periodical  issued  a 
pattern  for  wool  work,  consisting  of  the  figures  in  Sir  John 
Millais'  picture,  "  The  Huguenot,"  with  a  different  background, 
it  was  held  that  this  did  not  infringe  the  copyright  of  the 
engravings  of  the  picture  (p). 

A  book  in  the  nature  of  an  illustrated  advertising  catalogue 
may  be  the  subject  of  copyright  (q).  Books  containing  designs 
and  prints  which  are  mere  illustrations  of  the  letter-press,  are 
protected  by  the  Copyright  Act,  1842  (r).  The  sale  of  an 
electrotype  block  of  designs  by  the  owner  of  the  copyright  of  the 
book  in  which  the  designs  were  printed  does  not  of  itself  pass  to 
the  purchaser  the  copyright  in  the  designs ;  it  merely  confers  a 
personal  right  on  the  purchaser  to  use  the  block  and  print 
the  designs  for  the  purpose  of  his  trade  (s). 

The  Engraving  Copyright  Act,  1734  (t),  made  it  necessary 
to  prove  knowledge  in  proceedings  against  a  person  for  selling  a 
pirated  engraving  or  print,  but  the  Prints  Copyright  Act,  1777  (u), 
which  was  passed  to  amend  the  Act  of  1734,  omits  the  word 
"  knowingly,"  and  enables  the  person  having  a  copyright  in  a 
print  or  engraving  to  maintain  an  action  against  persons  found 
selling  pirated  copies  of  it,  without  proof  of  guilty  knowledge  (x). 

Copyright — Designs  {y). — The,  Patents  Designs  and  Trade 
Marks  Act,  1883  {z)  (amended  by  the  Act  of  1888  (a)),  consoli- 
dating the  laws  relating  to  patents,  designs,  and  trade-marks,  by 
Part  III.  ss.  47,  48,  49,  55,  provides  for  the  registration  of 
designs  (b).  By  sect.  50,  where  the  design  is  registered,  the 
proprietor  (c)  acquires  a  copyright  for  five  years  from  the  date 
of  registration,   to  be  forfeited  if  he  fails  to  furnish  to  the 

(n)  Gambart  v.  Ball,  U  0.  B.  N.  S.  (m)  17  Geo.  3,  o.  57. 

306 ;  32  L.  J.  0.  P.  166 ;  Graves  v.  Ash-  (x)  Gamhart  v.  Sumner,  5  H.  &  N.  5  ; 

ftyrd  ante,  p.  655.  29  L.  J.   Ex.   98.     The  International 

(o)  West  V.  Francis,  5  B.  &  Aid.  712,  Copyright  Act,  1886  (i9  &  50  Viet.  c.  33), 

737  •  but  see  Hanfstaengl  y.  Baines  &  applies,  see  sect.  11. 

Co  Vl895),  A.   C.  20 ;    64   L.   J.    Ch.  (i/)  Millingen  v.  Pichen,  1  C.  B.  799 ; 

81  14  L.J.  C.  P.  254;  Beg.  v.  Bessel,  16 

(  p)  melts  V.  Brooks,  15  Oh.  D.  22  ;  49  Q.  B.  810 ;  20  L.  J.  M.  0.  127. 

L.  J.  Ch.  812.    It  is  somewhat  doubtful  (z)  46  &  47  Viet.  c.  57. 

wkether  a  ohromo-lithograph  is  an  in-  (a)  51  &  62  Vict.  o.  50. 

fringement  of  a  print,  see  per  Baggallay,  (6)  The  same  design  cannot  be  regis- 

L,j.  jj,.  tered  in  different  materials  by  different 

((;'■)  Maple  v.  Junior  Army  and  Navy  persons.     Bead  and  Greswell's  Design, 

Stores  21  Ch.  D.  369;  52  L.  J.  Ch.  67.  42  Oh.  D.  260;  58  L.  J.  Oh.  624;  Le 

()•)  5  &  6  Vict.  c.  45.  Bogue  v.  Souls-  May  v.  Welch,  28  Ch.  D.  24 ;  54  L.  J. 

Ion  5  De   G.  &  S.  267 ;   21  L.  J.  Ch.  Oh.    279 ;    Bach's    Design,  42    Ch.    D. 

470.  661. 

(8)  Cooper  V.  Stephens  (1895),  1  Ch.  (c)  Guiferman's  Design,  55  L.  J.  Ch. 

567 ;  64  L.  J.  Ch.  403.  309. 

(0  8  Geo.  2,  0.  13. 
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comptroller  the  prescribed  number  of  specimens  of  the  design 
before  delivery  on  sale  of  any  article  (sect.  50) ;  or  if  he  fails  to 
mark  each  article,  unless  he  can  show  that  he  took  all  proper  steps 
to  insure  the  marking  (sect.  51)  (d).  The  copyright  also  ceases 
where  a  registered  design  is  used  in  manufacture  in  any  foreign 
country,  and  is  not  used  in  this  country,  within  six  months  of  its 
registration  in  this  country  (sect.  54)  (e).  No  scandalous  design 
can  be  registered  (/).  Provision  is  also  made  for  the  payment 
of  such  fees  for  registration,  as  shall  from  time  to  time  be 
prescribed  by  the  Board  of  Trade  with  the  sanction  of  the  Treasury 
(sect.  56).  A  penalty,  not  exceeding  50Z.,  to  be  recovered  as  a 
debt,  or  an  action  for  damages  at  the  election  of  the  registered 
proprietor,  is  the  remedy  provided  for  piracy  of  designs  by  sects. 
58  and  59. 

If  the  inventor,  instead  of  describing  the  design  in  words, 
prefers  to  place  the  design  itself  upon  the  register  in  the  shape  of 
part  of  the  article  designed,  the  design  will  be  infringed  by  the 
sale  of  an  article  to  all  appearance  the  same,  though  not  actually 
identical  (g).  Copies  of  drawings,  photographs,  or  tracings  of  the 
design  must  be  furnished  to  the  comptroller  (h). 

A  person  who  makes  a  slight  addition  to  and  omits  an 
immaterial  part  from  an  old  shape  is  not  entitled  to  register  the 
whole  of  the  old  shape  with  the  alterations  so  as  to  secure  a 
monopoly  of  the  old!  part  (i).  The  application  of  an  old  design 
to  a  new  substance  used  for  similar  purposes  will  not  entitle  it 
to  protection  (i).  A  design  which,  looked  at  as  a  whole,  is  an 
obvious  imitation  of  a  registered  design,  constitutes  an  infringe- 
ment notwithstanding  differences  in  matters  of  detail  which  do 
not  alter  the  general  effect  as  judged  by  the  eye  (/c).  A  design 
may  be  "new  and  original"  as  applied  to  an  article  of  manu- 
facture, although  taken  from  a  common  source  (l).  A  combination 
of  old  designs  must,  in  order  to  obtain  the  statutory  protection, 
be  one  new  design,  forming  a  new  and  original  combination,  and 

(d)  Witlman  v.  Oppenheim,  27  Oh.  D.  tions  held  out  of  the  United  Kingdom, 

260 ;   54  L.  J.  Oh.  56.    An  innocent  in-  see  49  &  50  Vict.  c.  37,  s.  3. 

fringer  will  have  to  pay  the  costs  of  a  (/)  46  &  47  Viot.  c.  57,  s.  73. 

motK)n  for  injunction.   Ibid.   As  to  what  (g)  McGrea  y.  Soldsworth,  h.B,.  6  Ch. 

is  a  sufficient  marking,   see   Blank  v.  418.     See  also  as  to  mode  of  description, 

Footman  &  Co.,  39  Oh.  D.  678  ;  57  L.  J.  Holdsworth  v.  McCrea,  L.  E.  2  H.  L.  380  ; 

Ch.   909.      A  trifling   mistake  in  the  36  L.  J.  Q.  B.  297. 

marking  denoting  that  the  design  is  (h)  See  46  &  47  Vict.  c.  57,  s.   48, 

registered,  which  is  made  inadvertently  "  exact  representations  or  specimens  of 

and  rectified  as  soon  as  discovered,  will  the  design." 

not  cause  the  copyright  to  be  forfeited  (i)  Clarke's  Begistered  Design  (1896), 

under  sect.  51.   Heath  v.  Bollason  (1898),  2  Ch.  38 ;  65  L.  J.  Ch.  629. 

A.  C.  499 ;  67  L.  J.  Oh.  565.  (^)  Sarper  v.  Wright  Lamp   Manu- 
re) As  to  the  exhibiting  at  industrial  factunng  Co.  (1896),  1  Ch.  142 ;  65  L.  J. 

and  international  exhibitions,  &c.,  not  Ch.  161. 

invalidating  registration,  see  46  &  47  {I)  Saunders  v.  Wiel  (1893),  1  Q.  B. 

Viot.  c.  57,  s.  57  ;  and  as  to  such  exhibi-  470 ;  62  L.  J.  Q.  B.  341. 

A.  2  U 
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not  a  mere  multiplication  of  old  designs  (w).  The  question 
whether  a  new  combination  of  old  patents  is  a  new  and  original 
design  is  a  question  of  fact  (w).  Copyright  of  a  design  and  patent 
rights  may  in  certain  circumstances  co-exist  in  the  same  person 
in  respect  of  the  same  article ;  but  a  grant  of  a  patent  and  the 
publication  of  the  patented  article  will  prevent  a  design  of  the 
article  being  novel  so  as  to  obtain  registration,  and  e  converso 
where  the  registration  of  a  design  securing  mechanical  advantages 
amounts  to  an  anticipation  (o). 

The  proprietor  of  a  design  duly  registered  los3S  the  benefit  of 
the  Acts,  unless  the  proper  registration  marks  are  attached  to  all 
articles  and  substances  to  which  the  design  is  applied,  whether  the 
same  are  sold  abroad  or  in  the  British  dominions  (p). 

No  one  is  entitled  to  register  a  design  and  to  sue  for  an  in- 
fringement, unless  he  is  either  himself  the  designer  or  has  bought 
the  design  for  valuable  consideration.  Where,  therefore,  the 
plaintiff  had  bought  an  article  abroad,  and  had  registered  the 
design,  it  was  held  that  he  was  not  entitled  to  sue  for  an  infringe- 
ment (q).  The  proprietor  of  the  design  is  the  person  who  has 
the  right  to  apply  it  to  the  manufactured  article  (r).  A  partial 
assignment  of,  or  licence  to  use,  a  design  must  be  in  writing,  and 
can  only  be  made  by  a  registered  proprietor  (r). 

Patent  right. — An  inventor  of  a  new  design  has  no  right  at 
common  law  to  the  exclusive  property  in  his  own  invention.  He 
may,  of  course,  conceal  his  discovery  from  the  world,  but  the 
moment  he  publishes  it  his  exclusive  right  to  it  is  gone  (s).  How- 
ever, "  where  any  man  by  his  own  charge  or  industry,  or  by  his 
own  wit  or  invention,  doth  bring  any  new  trade  into  the  realm,  or 
any  engine  tending  to  the  furtherance  of  a  trade  that  never  was 
used  before,  and  that  for  the  good  of  the  realm,  in  such  cases  the 
king  may  grant  to  him  a  monopoly  patent  for  some  reasonable 
time,  until  the  subjects  may  learn  the  same,  in  consideration  of 
the  good  that  he  doth  bring  by  his  invention  to  the  commonwealth ; 

(m)  Norton  v.  NicholU,  1  B.  &  E.  761 ;       Woolle!/  V.  Broad  (1892),  1  Q.  B.  806 ;  61 

28  L.  J.  Q.  B.  225.  L.  J.  Q.  B.  259. 

(«)  Harrison  v.  Taylor,  4  H.  &  N.  815  ;  (s)  See  post,  p.  665.    Patterson  v.  Gas 

29  L.  J.  Ex.  3  ;  Hecla  Foundry  Co.  v.  Light  &  Colte  Co.,  3  App.  Oas.  239 ;  47 
WalJcer  &  Co.,  14  App.  Oas.  550 ;  59  L.  J.  L.  J.  Oil.  402.  The  communioatiort  of 
P.  0.  46.  Ms  secret  to  one  person,  however,  in  C5n- 

(o)  Werner   Motors,  Lim.  v.    Oamage  fidenca,  is  not  a  publication  {Morgan  v. 

(1904),  2  Oh.  580 ;  73  L.  J.  Cli.  770.  Seaward,  3  M.  &  W.  544;  6  L.  j.  Ex. 

(,p)  See  Sarazin  T.  Hamil,  32  Bsav.  153);  and  will  not,  therefore,  if  it  goes 

151 ;  32  L.  J.  Ch.  380,  where  the  pro-  no  further,  prevent  another  person  tak- 

prietor  was  registered    under  the   re-  ing  out  a  patent  subsequently  for  the 

pealed  statutes,  5  &  6  Vict.  o.  100,  and  sam?  invention.      Jones    v.    Pearce,   1 

24  &  25  Vict.  c.  73.  Webst.  P.  C.  122,  542 ;  Lewis  v.  Mar- 

(7)  Lazarus  v.  Charles,  L.  B.  16  Bq.  ling,  10  B.  &  0.  22 ;  8  L.  J.  (0.  S.)  K.  B. 

117;  42  L.  J.  Ch.  507.  46;  and  as  to  publishing  by  exhibiting 

(r)  Jewitt  V.  Ealchardt,  8  Ch.  D.  404.  at  exhibitions,  see  post,  p.  666. 
See  46    &   47    Viet.  c.  57,  ss.  58,  59;  -    ■ 
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otherwise  not "  (t).  This  prerogative  of  the  Crown,  which  is 
the  original  source  from  which  the  existing  law  and  practice  of 
letters  patent  for  inventions  are  derived,  and  on  which  (subject  to 
the  modifications  subsequently  introduced  by  statute)  they  still 
rest  (m),  was  confirmed  by  the  Statute  of  Monopolies  (x)  ;  and  the 
prerogative  right  of  the  Crown  to  grant,  or  to  withhold  the  grant 
of,  letters  patent  is  expressly  saved  by  the  Patents  Act,  1883  (y). 

It  was  formerly  contended  (z)  that  a  patent  is  based  on  a 
species  of  contract  between  the  patentee  and  the  Crown,  in  which 
the  patentee  by  communicating  the  secret  of  his  invention  to 
the  public  gave  a  valuable  consideration  for  the  grant  which  lie 
obtained,  but  it  has  been  pointed  out  by  Cockburn,  C.J.,  that 
this  is  not  the  case,  and  that  the  grant  of  a  patent  is  simply  an 
exercise  of  the  royal  prerogative  (a).  Now,  however,  a  patent 
has  to  all  intents  the  like  effect  against  the  Crown  as  it  has 
against  a  subject  (6)  ;  but  the  officers  or  departmental  authorities 
of  the  Crown  may  use  the  invention  for  the  services  of  the  Crown 
by  agreement  with  the  approval  of  the  Treasury,  or,  in  default  of 
such  agreement,  on  terms  settled  by  the  Treasury  after  hearing  all 
parties  interested  (c).  Provision  is  also  made  for  assignment  to 
the  Secretary  of  War  of  certain  inventions  for  improving  instru- 
ments or  munitions  of  war  (d). 

Any  person,  whether  a  British  subject  or  not,  may  make  an 
application  for  a  patent ;  and  two  or  more  persons  may  make  a 
joint  application,  and  a  patent  be  granted  to  them  jointly  (e),  even 
though  one  of  them  only  is  the  true  and  first  inventor  (/  ). 

Patent — First  inventor. — An  application  must  be  by  "  the  true 
and  first  inventor  "  (g).  "  It  is  a  material  question,"  says  Tindal, 
C.  J.,  "  to  determine  whether  the  party  who  got  the  patent  was 
the  real  and  original  inventor  or  not ;  because  these  patents  are 
granted  as  a  reward,  not  only  for  the  benefit  that  is  conferred 
upon  the  public  by  the  discovery,  but  also  to  the  ingenuity  of 
the  first  inventor;  and  although  it  is  proved  that  it  is  a  new 

(0  Darcy  v.  AlUn,  Noy,  182.     This  Ibhotson,    Dan.    &    LI.    33 ;     Wood    y. 

passage,  cited  by  Tindal,  O.J.,  in  Orane  Zimmer,  Holt,  38 ;  Savory  v.  Price,  Ey. 

V.  Friee,  4  M.  &  G.  at  p,  605  ;  12  L.  J.  &  M.  1. 

C.  P.  81,  is  not  part  of  a  judgment,  but  (a)  Feather  v.  Seg.,  6  B.  &  S.  at  p. 

merely  a  statement  by  counsel  in  argu-  285 ;    35  L.  J.  Q.  B.  at  p.   205.    See 

ment:  Beeper  JeaseljM.B,., in. Marsden  y.  observations  on  this  case  in  Dixon  y. 

Saville  Street  Co.,  3  Ex.  D.  at  p.  203.  London  Small  Arms  Co.,  1  App.  Gas. 

Cf.  3  Inst.  18i;  632 ;  46  L.  J.  Q.  B.  617. 

(m)  See  Feather  y.  Seg.;  6  B.  &  S.  (6)  46  &  47  Vict.  o.  57,  s.  27  (i). 

257;  35  L.  J.  Q.  B.  200.  (c)  lb.,  s.  27  (2). 

(k)  21  Jac.  1,  c.  3.   Sect.  5  is  repealed  (d)  lb.,  a.  44. 

by  the  Stat.  L.  Eev.  Act,  1863  (26  &  27  (e)  lb.,  s.  4. 

Vict.   c.   125),  and  sects.  10-12  by  46  (/)  48  &  49  Vict.  c.  63,  s.  5. 

&  47  Vict.  c.  57,  s.  113  &  Sohed.  3.  (g)  46  &  47  Vict.  c.  57,  s.  5  (2).     See 

(y)  46  &  47  Vict.  c.  57,  s.  116.  also  21  Jac.  1,  c.  3,  s.  6,  and  remarks 

(j)  See  Williams  v.  Williams,  3  Mer.  of  Jessel,  M.E.,  on  this  statute  in  Plimp- 

IGO;  CartterigM  y.  Earner,  citei  li  Yes.  ton  v.   Malcolmson,  3  Oh.  D.  555;   45 

131, 136,  and  11  East,  107 :  Oivm.pton  v.  L.  J.  Oh,  507. 
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discovery  so  far  as  the  world  is  concerned,  yet,  if  anybody  is  able  to 
show  that,  although  that  was  new — that  the  party  who  got  the 
patent  was  not  the  man  whose  ingenuity  first  discovered  it,  that  he 
had  borrowed  it  from  .4  or  .B  Qi),  or  taken  it  from  a  book  that  was 
printed  in  England  {i),  and  which  was  open  to  all  the  world — then, 
although  the  public  had  the  benefit  of  it,  it  would  become  an 
important  question  whether  he  was  the  first  and  original  inventor 
of  it"  (j).  There  is  nothing,  however,  to  prevent  him  from 
employing  his  servants  in  assisting  him  to  bring  a  design  to  per- 
fection, or  to  work  out  an  idea  first  suggested  by  him  (h),  or  from 
employing  third  persons  for  such  a  purpose  Q).  He  is  still  the 
true  and  first  inventor.  If  there  are  two  persons,  actual  inventors 
in  this  country,  who  invent  the  same  thing  simultaneously,  he  who 
first  takes  out  the  patent  is  the  first  and  true  iaventor  (m).  In 
the  case  of  a  joint  application,  it  is  sufficient  if  one  or  more  of 
the  applicants  are  the  true  and  first  inventors  (re). 

If  a  person  possessed  of  an  invention  dies  without  making 
application  for  a  patent,  a  patent  may  be  obtained  by  his  legal 
representative  (o).  Such  application  must  be  made  within  six 
months,  and  the  applicant  must  declare  that  he  believes  tlie 
deceased  to  be  the  "  true  and  first  inventor "  ( f).  If  the 
inventor,  having  made  an  application  for  a  patent,  dies  before 
the  expiration  of  fifteen  months  from  the  date  of  such  applica- 
tion, the  patent  may  be  granted  to  his  legal  representative  and 
sealed  at  any  time  within  twelve  months  after  the  inventor's 
death  (g). 

The  person  who  first  imports  into  the  realm  and  then  takes 
out  a  patent  for  something  which  was  invented  in  a  foreign 
country,  and  which  he  copied  for  this  purpose,  is  the  first  and 
true  inventor,  provided  that  the  invention,  being  in  other  respects 
novel  and  useful,  had  not  previously  been  known  in  England  as 
part  of  the  common  knowledge  of  the  country,  and  although  the 
invention  may  have  been  practised  out  of  the  realm  before  (r). 
But  if  the  invention  is  publicly  known  in  any  part  of  the  realm, 
in  Ireland,  for  instance,  or  the  colonies,  he  is  not  the  true  and 

Qi)  Barber  v.  Walducic,  cited  in  Sloxam  (I)  Bloxam  v.  Elsee,  1  0.  &  P.  558  ;  6 

V.  Elsee,  1  C.  &  P.  567  ;  see  also  6  B.  &  C.  B.  &  C.  169. 

169  ;  5  L.  J.  (0.  S.)  K.  B.  lOi.  (m)  Plimpton  v.  Malcolmson,  3  Oh.  D. 

(i)  Stead  v.  Williams,  7  M.  &  a.  818 ;  531,  556 ;  45  L.  J.  Ch.  505. 

13  L.  J.  0.  P.  218  ;  Heurtehwp's  case,  1  («)  46  &  47  Vict.  c.  57,  s.  5  (2).     As 

Webst.  P.  C.  553 ;  Fliiwpton  v.  Malcolm-  to  the  declaration  to  be  made,  see  48  & 

s<m,  3  Ch.  D.  531,  558;   45  L.  J.  Ch.  49  Vict.  o.  63,  s.  2. 

505.  (o)  46  &  47  Vict.  c.  57,  s.  34  (1). 

(j)  Cornish  v.  Keene,  1  Webst.  P.  0.  (jj)  lb.,  s.  34  (2). 

507.     See  also  Gibson  v.  Brand,  4  M.  &  (g)  16,,  s.  12  (.S)  (6). 

Gr.  179 ;  11  L.  J.  C.  P.  177.  (r)  Edgeberry  v.  Stephens,  2  Salk.  447 ; 

(fe)  Minter  v.  Wells,  1  Cr.  M.  &  E.  3  Inst.  184 ;  Plimpton  v.  Maleolmson,  3 

505 ;  4  L.  J.  Ex.  1 ;  AlUn  v.  Rawion,  1  Ch.  D.  531,  555 ;  45  L.  J.  Oh.  505.     See 

O.  B.  at  pp.  507,  .'574 ;  Hatton  v.  Kean,  7  Otto  v.  Sleel,  31  Ch.  D.  241 ;  55  L.  J. 

C.  B.  N.  «.  at  p.  275;  29  L.  J.  C.  P.  20.  Ch.  196;  post,  p.  666. 
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first  inventor  (s).  A  patent  granted  to  a  British  subject,  in  his 
own  name,  for  an  invention  communicated  to  him  by  a  foreigner, 
the  subject  of  a  state  in  amity  with  this  country,  is  not  void, 
although  such  patent  is  in  truth  taken  out,  and  held  by  the 
grantee,  in  trust  for  such  foreigner  (t). 

Where  an  arrangement  is  made  by  the  government  of  this 
country  with  that  of  a  foreign  state  (to  which  the  section  has 
been  declared  applicable)  (m)  for  mutual  protection  of  inventions, 
designs,  and  trade  marks,  any  person  who  has  applied  in  such 
foreign  state  shall  be  entitled  to  a  patent,  &o.,  in  priority  to  other 
applicants,  and  such  patent,  &c.,  shall  have  the  same  date  as  the 
date  of  the  application  in  the  foreign  state  (x). 

If  the  invention  is  new  and  useful,  it  is  not  material  whether 
it  is  the  result  of  great  expense,  or  of  long  experiment  and  pro- 
found research,  or  some  sudden  and  lucky  thought,  or  mere 
accidental  discovery  (y). 

By  sect.  11  of  the  Patents  Act,  1883  (z),  any  person,  within 
two  months  from  the  date  of  the  advertisement  of  the  acceptance 
of  a  complete  specification,  may  give  notice  of  opposition  on  the 
ground  of  the  applicant  having  obtained  the  invention  from  him, 
or  from  a  person  of  whom  he  is  the  legal  representative,  or  on  the 
ground  that  the  invention  has  been  patented  already  in  this 
country,  or  on  the  ground  that  the  complete  specification  describes 
or  claims  an  invention  other  than  that  described  in  the  pro- 
visional specification,  and  that  such  other  invention  forms  the 
subject  of  an  application  made  by  the  opponent  in  the  interval 
between  the  leaving  of  the  provisional  specification  and  the 
leaving  of  the  complete  specification,  but  on  no  other  ground  (a). 

Patents  can  be  granted  for  one  invention  only,  but  may  contain 
more  than  one  claim  (6) ;  and  no  objection  can  be  taken  in  an 
action  or  other  proceeding  to  a  patent  on  the  ground  that  it  com- 
prises more  than  one  invention  (e).      A  patent  granted   to   the 

(s)    Brown  v.   Annandale,   1    Webst.  section  is  made  applicable  to  the  colonies 

P.  C.  433 ;  8  01.  &  F.  437 ;  Boehuoh  v.  and  India  in  certain  cases  by  sect.  104. 

Stirlinq,  1  Webst.  P.  C.  45.  (y)  Per  Tindal,  C.J.,  Grane  v.  Price, 

(t)  Beard  v.  Egerlon,  3  0.  B.  97;  15  4  M.  &  G.  605;  12  L.  J.  0.  P.  81. 

L.  J.  C.  P.  270.  (z)  46  &  47  Viot.  c.  57,  s.  11  (1),  aa 

(m)  46  &  47  Vict.  0.  57,  s.  103  (4).  amended  by  51  &  52  Vict.  c.  50,  s.  4. 

(a;)  lb.,  B.  103  (1),  amended  by  48  &  (o)  The  patent  ia  to  be  sealed  aa  soon 

49  Vict.  0.  63,  s.  6.     The  application  as  may  be  and  not  after  fifteen  months 

must  be  within  the  time  limited  by  the  from  the  date  of  application,  but  to  be 

section    (Galifornian    Fig    Syrup    Go's  dated  and  sealed  aa  of  the  day  of  applioa- 

Trade  Mark,  In  re,  40  Ch.  D.  620 ;  58  tion,  and  provisional  protection  ia  given 

L.  J.  Oh.  341) ;  and  the  publication  here  during  the  period  between  the_  date  of 

during  such  period  will  not  invalidate  application  and  the  date  of  sealing.    46 

the  patent.  The  section  does  not  autho-  &  47  Vict.  o.  57,  ss.  12-15.     See  also  48 

rise  the  registration  of  a  trade  mark  out-  &  49  Vict.  o.  63,  s.  3,  and  2  Bdw.  7,  o. 

side  the  definition  of  a  trade  mark  given  34,  s.  1  (8). 

by  sect.  64  (post,  p.  683).     Garter  Uedi-  (6)  46  &  47  Vict.  c.  57,  s.  88, 

cine  Co.'s  Trade  Marie,  In  re  (1892),  3  (c)  il). 
Oh.  472;  61  L.  J.  Oh.  7iq.    The  above 
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first  inventor  is  not  invalidated  by  an  application  in  fraud  of 
him  {d). 

Patents — Duration. — The  duration  of  every  patent  is  fourteen 
years  from  its  date  (e) ;  but  it  ceases  where  the  patentee  fails  to 
make  the  prescribed  payments  within  the  prescribed  times,  but 
application  may  be  made  for  enlarging  the  time  in  cases  where 
such  failure  arises  by  accident,  mistake,  or  inadvertence  (/).  The 
term  of  a  patent  may  be  extended  for  a  further  term  upon  pre- 
sentation of  a  petition  to  the  King  in  Council  at  least  six  months 
before  the  time  limited  for  the  expiration  of  the  patent  (g). 

Patents — The  subject-matter. — The  subject-matter  of  the  grant 
is  "any  manner  of  new  manufactures"  Qi).  The  word  "manu- 
facture "  in  the  Statute  of  Monopolies,  1623,  may  be  construed  in 
one  of  two  ways.  It  may  mean  the  machine  when  completed,  or 
the  mode  of  constructing  the  machine  (i).  "  The  word  '  manufac- 
tures,' "  said  Abbott,  O.J.  {k),  "  has  been  generally  understood  to 
denote  either  a  thing  made,  which  is  useful  for  its  own  sake,  and 
vendible  as  such,  as  a  medicine,  a  stove,  a  telescope,  and  many 
others,  or  to  mean  an  engine  or  instrument,  or  some  part  of  an 
engine  or  instrument,  to  be  employed,  either  in  the  making  of 
some  previously  known  article,  or  in  some  other,  useful  purpose, 
as  a  stocking-frame,  or  a  steam-engine  for  raising  water  from 
mines.  Or  it  may  perhaps  extend  also  to  a  new  process  to  be 
carried  on  by  known  implements,  or  elements,  acting  upon  known 
substances,  and  ultimately  producing  some  other  known  sub- 
stance, but  producing  it  in  a  cheaper  or  more  expeditious  manner, 
or  of  a  better  and  more  useful  kind.  But  no  mere  philosophical 
or  abstract  principle  can  answer  to  the  word  'manufactures.' 
Something  of  a  corporeal  and  substantial  nature — something  that 
can  be  made  by  man  from  the  matters  subjected  to  his  art  and 
skill,  or  at  the  least  some  new  mode  of  employing  practically  his  art 
and  skill,  is  required  to  satisfy  this  word  "  (I).  A  patent  cannot  be 
taken  out  for  a  principle  ;  but  it  can  be  taken  out  for  a  principle 
coupled  with  the  mode  of  carrying  the  principle  into  effect  (m)  ; 
and  it  is  now  perfectly  well  established  that  a  process  in  itself, 
and  apart  from  its  results,  or  from  the  substances  used  in  the  pro- 
cess, may  be  the  subject  of  a  patent  privilege,  provided  some 

(d)  46  &  47  Vict.  o.  57,  s.  35.  (i)  Parke,  B.,  Morgan  v.  Seaward,  2 

(e)  lb.,  B.  17  (1).    The  day  of  its  date      M.  &  W.  558 ;  6  L.  J.  Ex.  16. 

is  included    in   the    term,"  Buasell    v.  (k)  Bex  v.  Wheeler,  2  B.  &  Aid.  349. 

Ledsam,  14  M.  &  W.  p.  582 ;  14  L.  J.  ©  And  see  Boulton  v.  Bull,  2  H.  Bl. 

Ex.  353.  481,  492,  per  Eyre,  C.  J.,  and  Heath,  J. 

(/)  46  &  47  Vict.  c.  57,  s.  17  (2)  (3).  Euddart  v.  Grimshaw,  Dav.  P.  C.  278. 

(g)  lb.,  B.  25  (1).     See  post,  p.  672.  (m)  Alderson.   B.,  Jupe  v.   Pratt,   1 

(7»)  21    Jac.   1,  0.   3,  s.   6,  and  per  Wehat.P. 0.1i6;Badi86heAnilinFabrilc 

Mathew,  J.,  in  Pecle  v.  Eindes,  67  L.  J.  v.  Levinstein,  24  Oh.  D.  156  ;  52  L.  J. 

Q.  B.  272.    See  also  definition  of  "  in-  Ch.  704 ;   12  App.  Cas.  710,  reversing 

vention,"  46  &  47  Vict,  c,  57,  s.  46.  decision  of  0.  A.,  29  Ch.  D.  366. 
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beneficial  result,  such  as  the  cheaper  or  better  production  of  the 
product,  is  attained  from  the  use  of  such  process  {n).  A  patent 
may  be  granted,  not  only  in  respect  of  a  complete  thing  described, 
but  in  respect,  also,  of  a  subordinate  integer  of  that  whole,  pro- 
vided the  invention  is  so  described  as  to  make  it  clear  in  respect 
of  what  the  patent  has  been  granted  (o).  There  may  be  a  valid 
patent  for  a  new  combination  of  materials  previously  in  use  for 
the  same  purpose,  or  for  a  new  method  of  applying  such 
materials  (jp),  or  for  the  mere  omission  of  one  of  several  parts  of 
the  process,  by  which  the  article  is  better  or  more  cheaply  manu- 
factured {q) ;  for  a  new  method  of  lessening  tke  consumption  of 
fuel  in  fire-engines  (r) ;  for  a  method  of  securing  buildings  from 
fire  (s) ;  for  an  improvement  in  the  construction  of  chairs  {t);  for 
a  method  of  giving  fire  to  artillery  and  all  kinds  of  fire-arms  (w), 
and  the  like.  So  a  patent  may  be  sustained  for  a  combination  of 
processes,  each  of  which  was  previously  well  known,  provided  the 
combination  is  new  and  produces  a  beneficial  result  (aj),  that  is,  a 
new  article,  or  a  better  article,  or  a  cheaper  article  to  the  public, 
than  that  produced  before  by  the  old  method  {y).  But  the  use 
of  a  new  material,  to  produce  a  known  article  cannot  be  the 
subject  of  a  patent,  unless  some  ingenuity  is  displayed  in  the 
adaptation  (z) ;  nor  can  a  man  claim  the  use  of  materials  dis- 
covered subsequently  to  his  patent  (a).  If  a  man  does  nothing 
more  than  discover  that  an  already  known  machine  can  produce 
effects  which  no  one  before  him  had  known  to  be  producible  by 
it,  this  is  not  a  patentable  invention.  It  will,  however,  be  patent- 
able if  the  machine  has  to  be  used  in  a  novel  way,  or  with  any 
fresh  appliance  in  order  to  produce  the  required  effect  (&). 

Letters  patent  may  be  granted  for  an  improvement  on  an 
existing  patent  (c) ;  but  the  user  of  such,  without  a  licence,  or 
before  the  expiration  of  the  term,  will  be  an  infringement  on  the 
first  patent  {d),  provided  that  is  useful.     If  the  original  patent  is 

(?0  Crane  v.  Price,  4  M.  &  G.  580  ;  12  570 ;  6  L.  J.  0.  P.  225 ;  Canninglon  v. 

L.  J.  0.  P.  81;   WeUhach  Incandescent  Nuitall,  L.  E.  5  H.  L.  205  ;  40  L.  J.  Oh. 

Light  Co.  V.  New  Incandescent  Lighting  739 ;  Hills  v.  London  Oas  Co.,  5  H.  &  N. 

Co.  (1900),  1  Ch.  843 ;  69  L.  J.  Oh.  343.  312,  369 ;  29  L.  J.  Ex.  409,  424 ;  Newton 

(o)  Clarh  y.Adie,  2  App.  Cas.  315;  46  v.  Vavclier,  6  Exoh.  859;  21  L.  J.  Ex. 

L.  J.  Ch.  585.  305 ;   Vickers  Sons  li  Co.  v.  Siddell,  15 

(^)  Hill  V.  Thompson,  3  Bier.  629,  per  App.  Oas.  496. 

Lord  Eldon,  0.     See  Parses  v.  Stevens,  Q/)  Murray  v.  Clayton,  L.  E.  7  Ch. 

L.  E.  8  Eq.  358,  365 ;  38  L.  J.  Oh.  627,  570 ;  L.  E.  10  Oh.  675. 

630 ;  affirmed  L.  E.  5  Ch.  36.  (z)  Bushton  v.  Crawley,  L.  K.  10  Eq. 

Iq)  Bussell  v.  Cowley,  1  Webst.  P.  0.  522. 

464.  (a)  Badische  Anilin  Pdbrih  v.  Levin- 

(r)  Eornhlower  v.  Boulton,  8  T.  E.  95.  stein,  ante,  p.  662. 

(g)  Boulton  V.  Bull,  2  H.  Bl.  493,  per  (6)  Lane  Fox  v.  Kensington  Electric 

Eyre,  O.J.  Lighting  Co.  (1892),  3  Oh.  424. 

(Q  Minter  v.  Wells,  1  Or.  M.  &  E.  505 ;  (c)  Morris  v.   Branson,  Bull.  N.  P. 

4  L.  J.  Ex.  2.  76  c. 

(m)  Forsyth's  ease,  1  Webst.  P.  C.  95.  (d)  Fox,  Ex  parte,  1  V.  &  B.  67. 

(ic)  Cornish  v.  Keene,  3  Bing.  N.  0. 
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useless,  and  therefore  not  the  subject  of  an  infringement,  it  does 
not  follow  that  the  improvement  upon  it  is  useless  (e). 

Patents — Novelty. — Novelty  is  an  essential  condition  of  the 
grant ;  for,  if  the  invention  were  not  new,  one  of  the  main  con- 
siderations upon  which  the  exclusive  use  is  granted  would  fail ; 
and,  further,  there  would  be  no  benefit  to  the  public,  so  that  the 
grant  would  be  void  by  the  common  law  (/).  The  patentee  must 
have  invented  every  part  of  what  he  claims  to  have  invented  (g)  ; 
for,  if  any  part  of  anLiriventioa  claimed  in  the  specification  is  not 
new,  although  the  remainder  is,  the  patent  will  be  void  (h) ;  for  the 
consideration  for  the  grant  of  a  patent  being  what  is  termed  in  law 
entire,  if  any  part  of  it  fails,  the  patent  is  void  (*) .  But  a  patent 
will  not  be  defeated  merely  because  there  is  a  want  of  novelty  in 
a  subsidiary  claim  (^).  If  the  contrivance,  or  process,  or  art 
(whichever  term  is  used)  is  new,  although  applied  to  an  old 
object,  the  patent  is  valid ;  but,  if  the  contrivance,  or  any 
essential  part  of  it,  is  old,  it  is  void,  although  applied  to  a  new 
object  (Z).  So  the  mere  application  of  an  old  contrivance  in  the 
old  way  to  an  analogous  subject,  without  any  novelty  in  the  mode 
of  applying  such  old  contrivance  to  the  new  purpose,  is  not  a 
valid  subject-matter  of  a  patent  (m),  e.g.,  the  substitution  of 
wooden  planking  on  an  iron  frame  for  the  construction  of  ships, 
instead  of,  as  previously,  similar  planking  on  a  wooden  frame  («). 

But  the  new  application  of  an  old  contrivance  may  be  the  sub- 
ject of  a  patent,  if  it  lies  so  much  out  of  the  track  of  the  former 
as  not  naturally  to  suggest  itself,  but  to  require  some  application 
of  thought  and  study  (o).  If  the  patent  is  for  a  combination,  the 
combination  is  the  novelty,  and  the  combination  is  also  the  merit, 
if  it  be  a  merit,  which  has  to  be  proved  by  evidence ;  but  it  is 
immaterial,  if  the  combination  be  new,  whether  or  not  all  the 
parts  as  a  whole  are  old  (p). 

Experiments  made  upon  the  same  line,  and  almost,  if  not 
entirely,  tending  to  the  same  result,  although  they  are  known  to 
many  persons,  if  they  rest  in  experiment  only,  and   have   not 

(e)  Lewis  v.  Davis,  3  0.  &  P.  502.  (0  Per  Lord  Abinger,  O.B.,  Losh  v. 

(/)  Amory  v.  Brown,  L.  E.  8  Eq.  663;  Hague,  1  Webst.  P.  0.  at  p.  297  ;  8  L. 

38  L.  J.  Ch.  593.  J.  Ex.  251. 

(g)  Tennant's  ease,  Day.  P.  C.  429  ;  1  (m)  Sarwood  v.  O.  N.  Bailway,  11  H. 

Webst.  P.  C.  125,  n.  L.  0.  654 ;  35  L.  J.  Q.  B.  27. 

(70  Kay  v.  Marshall,  5  Bing.  N.  C.  (n)  Jordan  v.  Moore,  L.  R.  1  C.  P. 

492  ;  8  01.  &  F.  245 ;  8  L.  J.  0.  P.  261 ;  624  ;  35  L.  J.  0.  P.  268. 

Losh  V.  Hague,  1  Webst.  P.  0.  at  p.  203 ;  (o)  Perm  v.  Bibby,  L.  E.  2  Ch.  127  ;  36 

8   L.   J.   Ex.  251  ;   Bex  v.  Arhvcright,  L.  J.  Ch.  455. 

Dav.  P.  C.  61.  (p)  Per   Lord    Cairns,    Harrison    v. 

(0  Brunton  V.  Hawhes,  4  B.  &  Aid.  Anderston  Foundry  Co.,  1  App.  Oas.  574 

541.  at  p.  578.    See  post,  p.  668 ;  also  Oan- 

(Je)  See  per  James,  L.J.,  Plimpton  v.  ninglon  v.  Nuttall,  L.  E.  5  H.  I/.  216 ;  40 

Spiller,  6  Ch.  D.  at  p.  428 :  47  L,  J.  Cli.  L.  J.  Ch.  739, 
211, 
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attained  the  object  for  which  a  patent  is  subsequently  taken  out — 
mere  experiment,  afterwards  supposed  by  the  parties  to  be  fruitless, 
and  abandoned  because  not  brought  to  a  complete  result — will  not 
prevent  a  more  successful  competitor  availing  himself  of  their 
discoveries,  as  far  as  they  have  gone,  and,  by  adding  the  last  link 
of  improvement,  bringing  it  to  perfection  (q).  The  prior  use  of 
an  invention  need  not  be  general :  a  single  instance  would,  it 
seems,  suffice  (r) ;  but  it  must  be  public  (s).  The  expression 
"  public  use  and  exercise  "  of  an  invention  means  a  use  and 
exercise  "  in  public,"  not  "  by  the  public,"  so  that,  as  was  pointed 
out  by  Abinger,  C.B.,  a  man  shall  not,  by  his  own  private  in- 
vention which  he  keeps  locked  up  in  his  own  breast,  or  in  his  own 
desk,  and  never  communicates,  take  away  the  right  that  another 
man  has  to  a  patent  for  the  same  invention  (t).  It  must  be  new 
at  the  time  of  the  grant  (u). 

If  an  invention  becomes  known  to  the  public,  no  subsequent 
patent  can  be  granted  for  it,  although  it  cannot  be  shown  that  it 
was  ever  put  in  use  (x).  What  is  material  to  consider  is  what 
has  been  disclosed  to  the  public  (y).  A  necessary  and  unavoid- 
able disclosure  to  others,  if  made  in  the  course  of  mere  experi- 
ments, is  no  publication,  although  the  same  disclosure,  if  made 
in  the  course  of  a  profitable  use  of  an  invention  previously  as- 
certained, would  be  a  publication  (z).  If  the  invention  has 
already  been  made  public  in  England,  by  a  description  contained 
in  a  work,  whether  written  or  printed,  which  has  been  publicly 
circulated,  the  invention  is  not  new  (a).  The  book  containing 
the  description  must  be  made  public  to  such  an  extent  as  to  be 
generally  known  among  persons  practising  in  such  matters  (&). 
Proof  that  the  book  has  been  published  and  exposed  for  sale  is  prima 
facie  proof  that  it  has  become  generally  known  (hb) ;  but,  if  all 

(q)  Per   Tindal,    C.  J.,    Galloway  v.  301 ;  appeal  dismissed,  72  L.  J.  Oh.  214. 

Bleaden,  1  Webst.  P.  C.  529 ;  Godson,  {y)  Patterson  v.  Gas  Light  &  Coke  Go., 

On  Patents,  46 ;    Jones    v.    Pearce,    1  supra ;  Oxley  v.  Holden,  8  0.  B.  N.  S. 

Webst.  P.  0.  122;  Murray  v.  Clayton,  666;  30  L.  J.  0.  P.  68;  Bush  v.  Fox,  6 

L.  B.  7  Oh.  570.  H.  L.  Cas.  707  ;  25  L.  J.  Ex.  251 ;  Belts 

(r)  Carpenter  v.  Smith,  1  "Webst.  P.  0.  v.  Menzies,  10  H.  L.  Oas.  117;  31  L.  J. 

534 ;  9  M.  &  W.  300 ;  11  L.  J.  Ex.  213.  Q.  B.  233. 

(g)  Lewis  V.  Marling,  4  0.  &  P.  52 ;  10  (z)  Per  Byles,  J.,  Newall  v.  Miott,  27 

B.  &  0.  22.  L.  J.  0.  P.  at  p.  342  ;  4  0.  B.  N.  S.  293. 

(t)  Carpenter  v.  Smith,  1  Webst.  P.  0.  Aa   to  disclosure  of  an  invention  by  a 

at  p.  534,  et  supra.    As  to  the  meaning  workman  to  his  fellow  workmen  being 

of   the  word   "  exercise "   in  a  patent,  a  publication,  see    Saxby  v.    Gloucester 

see  Saccharin  Corporation  v.  Beitmeyer  Waggon  Co.,  7  Q.  B.  T>.  305 ;  50  L.  J. 

(1900),  2  Ob.  659 ;  69  L.  J.  Oh.  761.  Q.  B.  577. 

(u)  21  Jao.  1,  c.  3,  s.  6.  (a)  Stead  y.  Williams,  2  Webst.  P.  G.  126, 

(x)  Patterson  v.  Gas  Light  &  Colse  Co.,  142 ;  7  M.  &  G.  818 ;  13  L.  J.  0.  P.  218. 

3  App.  Oas.  209  ;  47  L.  J.  Oh.  402.     As  (6)  Stead  v.  Anderson,  2  Webst.  P.  0. 

to  prior  publication  of  an  invention  pro-  147,  149  ;  16  L.  J.  0.  P.  250  ;  United 

tected  in  a  foreign  State,  see  British  Telephone  Co.  v.  Harrison  &  Co.,  21  Oh. 

Tanning  Co.  v.  Qroth,  60  L.  J.  Oh.  235 ;  D.  720 ;  51  L.  J.  Oh.  705. 

Acetylene  Illuminating    Co.    v.    United  (bb)  See  Lang  v.  Qisborne,  31  Besvv. 

4mii  Co.  (1903),  1  gii.  494 ;  71  h,  J.  Qh.  133 ;  31  I/,  J.  Oh.  769. 
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the  copies  can  be  accounted  for,  and  it  can  be  shown  that  in  point 
of  fact  the  book  never  got  into  the  hands  of  the  public,  although 
it  may  have  been  in  a  public  library,  the  presumption  is  re- 
butted (e).  It  is  further  necessary,  to  avoid  the  invention  on  the 
ground  of  want  of  novelty,  that  the  book  should  contain  such  a 
description  as  would  enable  a  person  of  ordinary  skill  in  the  trade 
to  make  the  article  described  (d).  A  provisional  specification  is 
not,  in  general,  intended  to  give  a  complete  description  of  an 
invention  to  the  public,  but  only  to  protect  the  inventor  until  the 
description  is  perfected  in  the  final  specification ;  and,  therefore, 
where  a  provisional  specification  contained  an  incomplete  descrip- 
tion, part  of  which  was  omitted  in  the  final  specification,  it  was 
held  that  the  statement  in  the  provisional  specification  of  the 
part  omitted  in  the  final  specification  was  not  such  a  prior  publica- 
tion as  to  vitiate  a  subsequent  patent  of  a  similar  invention  on  the 
ground  of  want  of  novelty  (e). 

The  Patents  Acts,  1883  and  1886,  contain  provisions  that  the 
exhibition  of  an  invention  at  an  industrial  or  international 
exhibition,  certified  as  such  by  the  Board  of  Trade,  or  the 
publication  of  any  description  of  the  invention  or  the  use  of  the 
invention  during  the  holding  of  such  exhibition,  is  not  to 
prejudice  patent  rights  (/). 

Patents — Utility, — Utility  is  an  essential  condition  of  the 
validity  of  letters  patent ;  for  a  grant  of  a  monopoly  for  an  inven- 
tion altogether  useless  may  be  considered  mischievous  to  the 
State,  to  the  hurt  of  trade,  or  generally  inconvenient,  by  pre- 
cluding all  improvements  thereon  during  the  continuance  of  the 
monopoly  (g)  ;  and,  if  the  utility  of  the  invention  is  denied, 
affirmative  evidence  of  utility  must  be  given  (h).  But  a  small 
amount  of  utility  is  sufficient  (i)  ;  and  the  inutility  of  part,  if  on 
the  whole  a  beneficial  efi'ect  is  produced,  will  not  vitiate  the  patent. 
If  a  machine  is  useful  in  the  majority  of  cases,  its  inutility  in 
some  instances  will  not  vitiate  the  patent  (k).  If,  however,  several 
distinct  inventions  are  comprised  in  a  patent,  and  one  of  them  is 
useless,  the  whole  patent  is  void,  for  reasons  that "  have  been 

(c)  Flimpion  v.  Malcolmson,  3  Ch.  D.  M.  &  W.  562 ;  6  I>.  J.  Ex.  15.    See  also 

531 ;    45  Ii.  J.  Oh.  505 ;   Plimpton  v.  Lord  Halsbury,  Badische  Anilin  Fahrik 

Spiller,  6  Ch.  D.  412 ;  47  L.  J.  Ch.  211 ;  v.  Levinstein,  12  App.  Gas.  712  ;  52  L.  J. 

Otto  V.  Steel,  31  Ch.  D.  241 ;  55  L.  J.  Ch.  704. 

Ch.  196.    See  Harris  v.  Bothwell,  35  Ch.  (7i)  Manton  v.  Parker,  Dav.  P.  C.  327. 

D.  416  ;  56  L.  J.  Oh.  459.  (i)  Jessel,  M.B.,  Plimpton    v.   Mal- 

id)  Plimpton  v.  Malcolmson,  3  Ch.  D.  colmson,  3  Ch.  D.  582 ;  45  L.  J.  Ch.  405  ; 

531,  567 ;  45  L.  J.  Ch.  505.  Neilson  v.  Harford,  8  M.  &  W.  806  ;  11 

(e)  8toner  v.  Todd,  4  Ch.  D.  58  ;  46  L.  J.  Ex.  20  ;  Househill  Coal  &  Iron  Co. 

L.  J.   Oh.   32;    Bailey  v.  Boherton,  3  v.  Neilson,  1  Webst.  P.  0.  675  ;  9  01.  & 

App.  Cas.  at  p.  1055.  F.  788. 

(/)  46  &  47  Vict.  0.  57,  s.  39  ;  49  &  50  Qc)  Haworth  v.  Hardoastle,  1   Bing. 

Vict.  c.  37,  s.  3.  N.  0.  189  ;  3  L.  J.  0.  P.  31 1. 

(g)  Parke,  B.,  Morgan  v.  Seaward,  2 
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previously  given  (I),  but  the  disposition  of  the  court  in  doubtful 
cases  is  to  construe  them  as  subsidiary  to  the  main  invention  (m). 
If  the  article  produced  by  the  machine  is  old,  it  must  be  furnished 
to  the  public  at  a  cheaper  rate,  or  in  some  way  rendered  a  better 
commodity  for  trade.     The  community  must  receive  some  benefit  • 
from  the  invention  (n),     "  Utility,"  in  patent  law,  does  not  mean 
either  abstract   utility,   or   comparative   utility,  or   commerical 
utility  (o).    An  invention  is  useful  if  it  provides  a  thing  better  in 
some  respects  though  worse  in  others  than  what  is  already  known. 
Thus   an   invention  which   offers   the   public  a  useful  choice  is 
patentable,  i.e.  it  is  useful  when  it  enables  the  public  to  do  some- 
thing which  they   could  not  do   before,   or  to   do  in  a  more 
advantageous  manner  something  which  they  could  do  before  (p). 
Patents — The  specification. — As  the  title   and  terms   of  the 
letters  patent  in  most  cases  convey  but  very  imperfect  informa- 
tion as  to  the  real  subject-matter  of  the  patent,  and  as  one  of  the 
fundamental  principles  upon  which  a  patent  rests  is  (as  has  been 
mentioned  before)  that  the  public  shall  have  the  benefit  of  the 
invention  after  the  prescribed  period  has   elapsed,  a  sufficient 
description  of  the  nature  of  the  invention,  and  in  what  manner 
the  same  is  to  be  performed  (called  the  specification  (q)),  has  to  be 
given  within  a  given  time,  so  as  to  enable  any  person  of  moderate 
skill  and  knowledge  in  that  department  of  manufacture  to  which 
it  relates,  to  practise  and  enjoy  the  invention  at  the  expiration 
of  the  term  (}•).     The  test  of  the  sufficiency  of  the  specification 
appears  to  be  whether   the   description   in   the   specification  is 
sufficient  to  convey  to  men  of  science  and  employers  of  labour 
information  which  would  enable  them  to  understand  the  invention 
and  to  give  a  workman  specific  directions  for  the  making  of  the 
machine  (s).     It  follows  from  this,  that  the  specification  forms  an 
essential  part  of  the  patent  contract,  if  such  a  term  is  allowable, 
and  that  an   imperfect  or   ambiguous  specification  (t),  or   one 
calculated  to  mislead  (w),  or  materially  differing  from  the  letters 

(I)  And  see  Dallas,  J.,  Bill  v.  Thomp-  parte,  L.  E.  6  Oh.  274 ;  Nuttall  v.  Sar- 

eon,  8  Taunt.  401 ;  2  B.  Moo.  424.  greaves  (1892),  1  Oh.  23 ;  61  L.  J.  Oh. 

(m)  Badisclie  Anilin  Fahrik  v.  Levin-  94 ;   Lane   Fox  v.   Kensington  Electric 

stein,  12  App.  Oaa.  710;  52  L.  J.  Oh.  Lighting  Go.  (1892),  2  Oh.  66;  afflimed 

704.  (1892),  3  Ch.  424. 

(n)  Murray  v.   Clayton,  L.  E.  7  Oh.  (r)  Per  Parke,  J.,  Campion  v.  Benyon, 

570 ;  L.  E.  10  Oh.  575.  3  B.  &  B.  12 ;  Buller,  J.,  Bex  v.  Ark- 

(o)  Welshach  Incandescent  Co.  v.  New  wright,  Dav.   P.  0.   106  ;     Crossley  v. 

Incandescent  Co.  (1900),  1  Oh.  843 ;  69  Beverly,  9  B.  &  0.  63 ;  7  L.  J.  (O.  S.) 

L.  J.  Oh.  343.  K.  B.  127 ;  Morgan  v.  Seaward,  2  M.  & 

(p)  lb.,  per  Buckley,  J.  W.  544 ;  6  L.  J.  Ex.  15. 

(g)  See,  as  to  the   provisional    and  («)  Anglo-American  Brush  Light  Cor- 

complete  specification,  46  &  47  Vict.  c.  poration  v.  King,  Brown  &  Co.  (1892), 

57,  S3.  5,  6,  8-11 ;  and  48  &  49  Vict.  c.  A.  0.  367. 

63,  s.  3 ;  49  &  50  Vict.  c.  37,  ss.  2,  6 ;  51  («)  Campion  v.  Benyon,  3  B.  &  B.  5 ; 

&  52  Vict.  0.  50,  ss.  2,  4 ;  2  Edw.  7,  o.  34,  Turner  v.  Winter,  1  T.  B.  602  ;  Simpson 

s.  1  (1),  (4),  (8) ;  Manceaux,  Ex  parte,  v.  Eolliday,  L.  B.  1  H.  L.  315. 
L.  E.  6  Oh.  272 ;  Scott  and  Young,  Ex  («)  Savory  v.  Price,  Ey.  &  Moo.  1. 
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patent,  will,  if  such  ambiguity,  incorrectness,  &c.,  has  not  been 
removed  by  disclaimer  or  alteration  (x),  be  sufficient  to  defeat  the 
plaintiff's  claim  or  avoid  the  patent  {y).  Mere  generality  of  the 
title,  however,  if  not  inconsistent  with  the  specification,  will  not 
do  so ;  and,  indeed,  the  specification  generally  limits  the  descrip- 
tion of  the  patent  (z). 

Any  part  of  the  provisional  specification  of  a  patent  may  be 
omitted  in  the  complete  specification,  if  there  is  no  fraud,  and 
if  the  effect  of  the  remainder  is  not  altered  by  the  omission  (a). 
All  the  claiming  clauses  may  be  struck  out  of  the  specification 
by  a  disclaimer,  if  there  remain  in  the  body  of  the  specification 
words  sufficiently  distinguishing  what  the  invention  is  which  is 
claimed  (a). 

Where  the  patent  is  for  a  combination,  the  combination  itself 
is  ex  necessitate  the  novelty  and  the  merit ;  and  a  claim  of  the 
combination  is  in  itself  a  sufficient  description  of  the  novelty  (6). 
Where  the  claim  is  for  a  combination,  the  patentee  may  claim,  not 
merely  the  combination  of  the  parts  as  a  whole,  but  also  certain 
subsidiary  parts  of  the  combination,  on  the  ground  that  those  parts 
are  new  and  useful  (e) ;  and  in  that  case  the  specification  must 
carefully  distinguish  those  parts,  so  as  not  to  leave  it  doubtful 
what  claim  to  parts,  in  addition  to  the  claim  for  the  combination, 
he  means  to  assert  (d).  When  a  patent  is  not  for  a  new  machine 
but  for  improvements  upon  the  mechanism  of  an  old  and  known 
machine,  the  exclusive  right  of  the  patentee  cannot  be  permitted 
to  exceed  the  exact  terms  of  his  specification  (e).     A  discrepancy 

(a;)  As  to  amendment  by  disclaimer,  (a)  Thomas  v.   Welch,  L.  K.  1  0.  P. 

see  46  &  47  Vict.  c.  57,  ss.  18-21 ;  51  &  192 ;   35  L.  J.  0.  P.  230.    As   to  the 

52  Viot.  0.  50,  s.  5 ;  Andrew  v.  Crossley  terms  on  which,  ou  a  petition  for  reyo- 

(1892),  1  Oh.  492  ;  61  L.  J.  Ch.  487  ;  cation  of  a  patent,  leaye  will  be  granted 

Woolfe    V.   Automatic    Picture-Gallery  to  amend  the  specification,  see  Geipel's 

(1903),  1   Ch.  18;    72  L.   J.  Ch.   34;  Pateii,  I»  re  (1903),  2  Oh.  715  ;  73  L.  J. 

Cropper  v.  Smith,  28  Ch.  D.  148 ;    54  Ch.  47 ;  Deeley  v.  Ferkes  (1896),  A.  0. 

L.  J.   Oh.   287;    SaUton  v.  Smith,  11  496;    65  L.  J.   Ch.   912;    Luddington 

H.  L.  C.  223 ;  35  L.  J.  C.  P.  49 ;   Kelly  Cigarette  Machine  Co.  v.  Baron  Cigarette 

V.  Heathman,  45  Ch.  D.  256 ;  60  L.  J.  Machine  Co.  (1900),  1  Oh.  508 ;  69  L.  J. 

Oh.  22.     The  patent  must  not  by  the  Ch.  321 ;  Pitt's  Patent,  In  re  (1900),  1 

operation  of  the  disclaimer  be  made  to  Ch.  508  ;  69  L.  J.  Ch.  321.    An  amend- 

iuclude  or  comprehend  something  which  ment    of   a    specification    which    only 

was  not  originally    contained   in    the  amounts  to  a  "correction  or  explana- 

patent.     Whether,  if  this  rule   is  vio-  tion,"  will  not  render  the  patent  invalid, 

lated,  the  disclaimer  is  void  or  the  patent  Kelly  v.  Heathman,  60  L.  J.  Ch.  22 ; 

is  void,  appears  uncertain.     Foxwell  v.  Owen's  Patent,  In  re  (1899),  1  Ch.  157 ; 

Sostoch,  4  De  G.  J.  &  S.  298 ;  Bray  v.  68  L.  J.  Oh.  63. 

Gardner,  34  Ch.  D.  668 ;  56  L.  J.  Oh.  (6)  Harrison  v.  Anderston  Foundry  Co., 

497.  1  App.  Cas.  574;  Proctor  y.  Bennis,  ZG 

{y)  Rex  V.  Wheeler,  2  B.  &  Aid.  345 ;  Ch.  D.  740  ;  57  L.  J.  Ch.  11. 
Jessop's  case,  cited  2  H.  Bl.  489.     See  (c)  Lister  v.  Leather,  8  E.  &  B.  1004; 

also  Tetley  v.  Eatton,  2  E.  &  B.  966 ;  23  27  L.  J.  Q.  B.  295. 
L.  J.  Q.  B.  77 ;  Jordan  v.  Moore,  L.  K.  {d)  Harrison  v.  Anderston    Foundry 

1  0.  P.  624;  35  L.  J.  C.  P.  268;   Weg-  Co.,  supra, 
man  v.  Corcoran,  13  Ch.  D.  65.  (e)  Brovm  v.  JacJisori,  64  Ii.  J.  P.  0. 

(z)  Forsyth's  case,  1   "Web^t.    P.   C.  IgO. 
95. 
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between  the  provisional  and  complete  specification  is  a  ground  of 
defence  in  an  action  for  infringement  (/). 

The  words  used  in  a  patent  must  be  construed,  like  the  words 
of  any  other  instrument,  in  their  natural  sense,  according  to  the 
general  purpose  of  the  instrument  in  which  they  are  found ;  and 
consequently,  words  will  be  construed  in  their  popular,  and  not  in 
their  scientific,  sense,  if  from  the  context  it  is  clear  that  the  former 
meaning,  and  not  the  latter,  was  intended  to  be  conveyed  [g). 

The  provisional  specification  need  not  describe  the  mode  in 
which  the  invention  is  to  be  worked ;  and  its  generality  affords  no 
grounds  for  avoiding  the  patent  after  it  is  granted ;  nor  is  it 
necessary  that  the  complete  specification  should  extend  to  every- 
thing comprehended  within  the  provisional  specification  (Ji).  It 
is  an  essential  condition,  however,  of  a  good  patent  that  the  nature 
of  the  invention  described  in  the  provisional  specification  should 
be  the  same  as  that  described  in  the  complete  specification  (i). 

By  sect.  13  of  the  Patents  Act,  1883  (h),  "  every  patent  shall 
be  dated  and  sealed  as  of  the  day  of  the  application ;  provided 
that  no  proceedings  shall  be  taken  in  respect  of  an  infringement, 
committed  before  the  publication  of  the  complete  specification  : 
provided,  also,  that  in  case  of  more  than  one  application  for  a 
patent  for  the  same  invention  the  sealing  of  a  patent  on  one  of 
these  applications  shall  not  prevent  the  sealing  of  a  patent  on 
an  earlier  application."  A  person  must  not  make  a  provisional 
specification,  and  then,  after  making  a  new  discovery  forming  an 
integral  part  of  his  patent,  make  a  final  specification  without 
disclosing  his  new  discovery,  and  then  take  out  another  patent 
afterwards ;  nor  can  he  put  his  new  discovery  into  his  fioal 
specification,  for  that  would  render  his  patent  void  (Z). 

By  sect.  4  of  the  Patents  Act,  1885  (m),  specifications  and 
drawings  are  not  to  be  made  public  when  the  application  for  the 
patent  has  been  abandoned  or  become  void. 

Patents — Assignment  of  letters  patent. — The  letters  patent  are 
granted  to  the  patentee  and  his  personal  representatives  or  as- 
signs {n).    The  assignments  which  may  be  made  are  of  two  kinds, 

(/)  Nuttall  V.  Eargreaves  (1892),  1  discrepancy    between    provision il    and 

Ch.  23  ;    61  L.  J.  Ch.  94 ;  Vickers  Sons  complete  specifications,  Vieleers  Sons  & 

&  Co.  V.  Siddell,  15  App.  Gas.  496  ;  60  Maxim  t.  Siddell,  15  App.  Cas.  496 ;  60 

L.  J.  Ch.  105.  L.  J-  Ch.  105. 

Cg}  Clark  v.  Adie,  2  App.  Cas.  423 ;  (/c)  46  &  47  Vict.  c.  57,  s.  13. 

46  L  J  Ch  598.  (0  Edison  Light  Co.  v.  Woodhouse,  32 

(h)  Fenn  v.  Bibby,  L.  E.  2  Ch.  127;  Ob.  D.  520  ;  55  L.  J.  Ch.  943. 

36  L.  J.  Ch.  455.     See  also  per  Jessel,  (m)  48  &  49  Vict.  c.  63,  s.  4. 

M  E    Stoner  v.  Todd,  4  Ch.  D.  58  ;  46  (ri)  See  Duvergier  v.  Fdlows,  10  B.  & 

L.    J.    Ch.   32;   per  Lord  Blackburn,  C.  826;  8  L.  J.  (0.  S.)  K.  B.  270;  and 

Bailey  v.  Bdberton,  3  App.  Cas.  1034 ;  Form  D  given  in  the  first  schedule  to 

per  Lindley,  L.  J.,  Woodward  v.  Sansum,  46  &  47  Vict.  c.  57.    As  to  meaning  of 

4  Eep.  Pat.  Cas.  178.  "  assignment "  in  sect.  23,  seo  Casey,  In 

(0  Nuttall  V.  Eargreaves  (1892),  1  Ch.  re  (1892),  1  Ch.  104 ;  61  L.  J.  Ch.  6L 
23 ;  61  L,  J.  Oh.  94.     See  further  us  to 
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either  by  the  act  of  the  party  (o),  or  by  act  and  operation  of  law, 
as  in  the  case  of  death  or  bankruptcy  (p).  As  patent  right  is  an 
incorporeal  right,  it  can  only  be  assigned  by  deed,  in  accordance 
with  the  ancient  rule  of  law  that  "  a  thing  which  of  its  own  nature 
cannot  be  created  without  deed  cannot  be  assigned  without 
deed  "  (g).  Such  assignment  confers  as  absolute  a  title  as  the 
patentee  himself  possessed;  and  the  assignee  may  sue  for  any 
infringement,  either  in  his  own  name  only  (r),  or  together  with 
the  patentee  (if  the  patentee  retains  any  interest  in  the  patent) ; 
for,  though  the  interest  is  several,  the  damage  by  infringement  is 
joint  (s).  But  where  the  patentee  has  agreed  to  assign  his  letters 
patent,  the  assignee,  although  under  the  agreement  an  equitable 
owner,  is  not  entitled  to  take  legal  proceedings  against,  or  even 
threaten,  infringers  (t).  Each  co-owner  of  a  patent,  however, 
may  sue  for  an  infringement  (u) ;  for  he  may  use  the  invention 
without  the  consent  of  the  other  owners,  and  is  entitled  to  all  the 
profit  he  may  make  by  working  it  (x).  So  also  either  of  two 
assignees  of  a  patent  is  at  liberty  to  work  the  patent  without 
accounting  for  profits  to  the  other,  and  not  the  less  so  because  he 
happens  to  be  mortgagee  of  the  other's  moiety  (y).  The  assign- 
ment may  be  absolute,  conditional,  or  defeasible  on  the  happening 
of  a  given  event  (z),  but,  if  the  patent  right  is  dealt  with  contrary 
to  a  condition  upon  which  it  may  happen  to  have  been  granted, 
the  right  is  extinguished  for  ever.  A  patentee  may  assign  his 
patent  for  any  particular  place  in  or  part  of  the  United  Kingdom 
as  effectually  as  if  the  patent  were  originally  granted  to  extend  to 
that  place  or  part  only  (a).  It  is  no  ground  of  objection  to  the 
title  of  an  assignee  of  a  patent,  that  the  assignors,  the  executors 
of  the  grantee,  had  omitted  to  register  the  probate  until  after  the 
date  of  assignment,  though  possibly  it  might  be  an  obstacle  to  the 
maintenance  of  an  action  by  the  assignee  for  an  infringement,  if 
commenced  before  the  registration  of  the  probate  (b).  Provision 
is  made  by  sect.  44  of  the  Patents  Act,  1883  (e),  enabling  the 
inventor  of  any  improvements  in  instruments  or  munitions  of 
war,  his  executors,  administrators,  or  assigns,  either  for  or  without 

(o)  CartwrigU  v.  Amatt,  2  B.  &  P.  42.  v.  Smith  (1904),  2  Oil.  86 ;  73  L.  J.  Ch. 

Ip)  Hesse  v.  Stevenson,  3  B.  &  P.  565.  522. 

(g)  Lincoln  College  case,  3  Coke,  63  a.  («)  Bunnicliffe  v.  Mallet,  7  0.  B.  N.  S. 

(r)  BBxam  v.  EUee,  6  B.  &  0.  169 ;  5  209 ;    29    L.   J.   C.  P.   70 ;  WaUon    v. 

L.  J.  (0.  S.)  K.  B.  104.  Lavdter,  8  0.  B.  N.  S.  162 ;  29  L.  J. 

(s)  2  Wm.  Saund.  115, 116  a.  C.  P.  275. 

(0  Kensington  Electric  Lighting  Go.  v.  i-  •  (x)  Mathers  v.  Green,  L.  E.  1  Ch.  29  ; 

Lane  Fox  (1891),  2  Ch.  573.    As  to  as-  35  L.  J.  Ch.  1. 

signment  of  provisional  protection  ac-  (jf)  Steers  v.  Sogers  (1893),  A.  C.  232; 

quired  by  the  application  for  a  patent  62  L.  J.  Ch.  671. 

merely  conferring  an  equitable  right  to  Qs)  Oartwright  v.  Amatt,  2  B.  &  P.  43. 

have  the  patent  assigned  so  that  the  (a)  46  &  47  Vict.  c.  57,  s.  36. 

assignee  cannot   sue   for   infringement  (6)  Elwood  v.  Christy,  18  C.  B.  N.  S. 

before  the   patent  has    been    actually  494;  34  L.  J.  C.  P.  130. 

assigned,eee  Bowden's  Patents  Syndicate  (c)  46  &  47  Vict.  c.  57,  «.  44. 
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valuable  consideration,  to  assign  to  his  Majesty's  Principal 
Secretary  of  State  for  the  War  Department,  on  behalf  of  his 
Majesty,  all  the  benefit  of  his  invention  and  of  any  patent  obtained 
or  to  be  obtained. 

Patents — Licensees. — The  patentee  may  also  license  others  to 
exercise  the  invention,  provided  the  terms  of  the  grant  authorize 
such  licence ;  and  such  a  licence  may  be  either  common  or  ex- 
clusive (d),  or  it  may  be  coupled  with  an  interest  in  the  inven- 
tion (e).  A  licence  may  be  given  by  a  mere  verbal  agreement, 
and  the  licensee  under  such  an  agreement  is  estopped  from  denying 
the  validity  of  the  licensor's  patent  (/).  The  only  right,  however, 
which,  a  bare  licensee  (whether  the  licence  be  a  common  or  exclu- 
sive one)  obtains  being  one  of  user  only,  and  no  interest  or  pro- 
perty in  the  patent  to  the  licensee,  he  cannot  sue  in  his  own  name 
for  an  infringement  (g).  The  patentee  is  estopped  from  denying 
the  validity  of  the  patent  as  between  himself  and  his  assignee  or 
licensee  (7i) ;  and  so  may  the  assignee  or  licensee  be  estopped  as 
between  himself  and  the  patentee  (i).  If  the  owner  of  a  patent 
manufactures  and  sells  the  patent  article  both  in  this  country 
and  abroad,  the  sale  of  the  article  in  one  country  implies  a 
licence  to  use  it  in  the  other.  But,  if  he  has  assigned  it  in  either 
country,  the  article  cannot  be  sold  in  that  country  so  as  to  defeat 
the  rights  of  the  assignee  (ft).  A  licence  to  use  a  patent  process 
in  another  country  will  not  give  a  right  to  sell  the  manufactured 
article  in  this  country  (I).  Where  a  patentee  has  entered  into 
an  agreement  to  assign  the  patent  for  value,  and  express  notice 
thereof  has  been  given  to  persons  who  subsequently  obtain  a 
licence  from  the  owner  for  value  and  register  it  before  the 
agreement  is  registered,  the  fact  of  such  notice  will  enable  the 
assignee  under  the  agreement  to  set  up  his  prior  equity  against 
the  licensees  (m).     A  mere  licence  cannot  be  assigned  (n). 

Patents — Compulsm-y  licences — Bevocation  of  ^patent. — By  sect. 
3  of  the  Patents  Act,  1902  (o),  any  person  interested  may  petition 
the  Board  of  Trade  alleging  that  the  reasonable  requirements  of 
the  public  with  respect  to  a  patented  invention  have  not  been 

(d)  Proiheroe  v.  May,  5  M.  &  W.  675 ;  (ft)  Oldham  v.  Laugmead,  cited  in 
9  L.  J.  Ex.  121.  argument,  3  T.  E.  439. 

(e)  Guyot  v.  Thompson  (1894),  3  Oil.  (i)  Baird  v.  NeiUon,  8  CI.  &  F.  726 ; 
?M ;  64  L.  J.  Oh.  32.  Aa  to  an  inconi-  Bowman  v.  Taylor,  2  Ad.  &  E.  278 ;  4  L. 
plete    agreement    for    a    licence,    see  J.  K.  B.  58. 

Fletcher's  Patent,  In  re,  62   L.   J.   Oh.  (7c)  Belts  v.  Wilmott,  h.  E.  6  Oh.  239. 

938.  (0  Society   des  Mannf.  de    Glaces  v. 

(/)  Crossley  v.  Dixon,  10  H.  L.  Oag.  Tilghman's  Patent  Blast  Co.,  25  Oh.  D. 

293 ;  32  L.  J.  Oh.  617 ;  Chanter  v.  Dew-  1 ;  53  L.  J.  Oh.  1. 

hurst,  12  M.  &  W.  823 ;  13  L.  J.  Ex.  198 ;  (m)  New  Ixion  Cycle  Go.  v.  Spilsbury 

Clarh  V.  Adie,  2  App.  Oaa.  315 ;  46  L.  J.  (1898),  2  Oh.  484 ;  67  h.  J.  Oh.  557. 

Oh.  585.  (»)  SeeJSawr  V.  Eodges,  22  L.  J.  0.  P, 

(gi)  As  to  the  right  of  a  licensee  to  sue  at  p.  198. 

for  Infringement,  see  Heap  v.  Hartley,  (o)  2  Edw.  7,  c.  34,  s.  3,  repealing  46 

42  Oh.  D.  461 ;  58  L.  J.  Oh.  790.  &  47  Vicb.  o.  57,  a.  22. 
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satisfied  and  praying  for  the  grant  of  a  compulsory  licence  or  for 
the  revocation  of  the  patent  (p).  The  Board  of  Trade  is  to  consider 
the  petition  and,  if  the  parties  do  not  come  to  an  arrangement 
between  themselves,  is,  if  satisfied  that  a  'prima  facie  case  has 
been  made  out,  to  refer  the  petition  to  the  Judicial  Committee 
of  the  Privy  Council  {q).  If  the  Judicial  Committee  is  satisfied 
that  the  patent  is  worked  or  that  the  patented  article  is  manu- 
factured exclusively  or  mainly  outside  the  United  Kingdom,  then, 
unless  the  patentee  can  show  that  the  reasonable  requirements  of 
the  public  have  been  satisfied,  the  petitioner  is  to  be  entitled  to  an 
order  either  for  a  compulsory  licence  or  for  the  revocation  of  the 
patent  (r).  But  no  order  of  revocation  is  to  be  made  before  the 
expiration  of  three  years  from  the  date  of  the  patent,  or  if 
the  patentee  gives  satisfactory  reasons  for  his  default  (s).  The 
reasonable  requirements  of  the  public  are  not  to  be  deemed  to 
have  been  satisfied  if,  by  reason  of  the  patentee's  default  to  work 
his  patent  or  to  manufacture  the  patented  article  in  the  United 
Kingdom  to  an  adequate  extent,  or  to  grant  licences  on  reasonable 
terms,  (1)  any  existing  industry  or  the  establishment  of  any  new 
industry  is  unfairly  prejudiced,  or  (2)  the  demand  for  the  patented 
article  is  not  reasonably  met  {t).  These  provisions  apply  to 
patents  granted  before  as  well  as  after  the  commencement  of  the 
Patents  Act, 4902  {u). 

Patents — Prolongation. — The  term  of  letters  patent  may  be 
further  extended  by  petition  to  the  King  in  Council  at  least  six 
months  before  the  time  limited  for  the  expiration  of  the  patent  (a;). 
If  the  petition  is  referred  to  the  Judicial  Committee,  that  tribunal 
is,  in  considering  whether  to  recommend  the  piolongation  of  a 
patent  or  not,  to  have  regard  to  the  nature  and  merits  of  the  inven- 
tion in  relation  to  the  public,  to  the  profits  made  by  the  patentee 
as  such,  and  to  all  the  circumstances  of  the  case  {y).  A  monopoly 
limited  to  a  certain  term  is  properly  the  reward  which  the  law 
assigns  to  the  patentee  for  the  iavention  and  disclosure  to  the 
public  of  his  mode  of  proceeding.  Whether  that  term  is  to  be 
extended  depends  on  the  exercise  of  a  judicial  discretion,  which 
is  to  be  influenced  by  every  such  circumstance  as  would  properly 
weigh  on  a  sensible  person  in  determining  whether  an  extra- 
ordinary privilege,  not  of  strict  right,  but  rather  of  equitable 
reward,  should  be  conferred.    "  One  person  may  strictly  be  an 

{p)  2  Edw.  7,  c.  34,  s.  3  (1).  (u)  lb.,  s.  3  (11), 

(g)  16.,  s.  3  (2).  (a)  46  &  47  Vict,  o.  57,  s.  25  (1).     Aa 

(j)  lb.,    s.    3     (5).      A    compulsory  to  prolongation  of  foreign  patents,  see 

licence  is  granted,  and  a  patent  is  re-  Jablochkoff'e  Patent,  In  re  (1891),  A.  C. 

voked,  by  Order  in  Council,  see  s.  3  293  ;  60  L.  J.  Q.  B.  61 ;  Semet's  Patent, 

(3).  In  re  (1895),  A.  C.  78;  64  L.  J.  P.  C. 

(8)  2  Bdw.  7,  c.  34,  s.  3  (3).  41. 

(0  lb.,  B.  3  (6).  (y)  46  &  47  Viot.  o.  57,  s.  25  (4). 
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inventor  within  the  legal  meaning  of  the  term — no  one  before 
him  may  Imve  made  and  disclosed  the  discovery  in  all  its  terms 
as  described  in  his  specification — but  this  may  have  been  the 
successful  result  of  long  and  patient  labour,  and  of  great  and 
unaided  ingenuity,  without  which,  for  all  that  appears,  the  public 
would  never  have  had  the  benefit  of  the  discovery ;  or  it  may 
have  been  but  a  happy  accident ;  or  it  may  have  been  very  closely 
led  up  to  by  earlier,  and  in  a  true  sense  more  meritorious,  but 
still  incomplete,  experiments.  Different  degrees  of  merit  must 
surely  be  attributed  to  an  inventor  under  these  different  circum- 
stances. The  moral  claim  to  an  extension  of  time  may  in  this 
way  be  indefinitely  varied,  according  as  the  circumstances 
approach  nearer  to  the  one  or  the  other  of  the  above  suppositions. 
The  same  principle  will  apply  to  the  consideration  of  benefit  con- 
ferred upon  the  public.  The  extent  of  the  benefit  conferred  must 
vary  in  each  case  with  the  circumstances "  (z).  In  recent  years 
the  term  of  patents  has  been  prolonged  in  cases  where  the  patent 
was  of  conspicuous  merit  (a)  or  was  of  great  merit,  in  the  perfect- 
ing and  introduction  of  which  the  patentee  incurred  loss  (b)  or 
where  non-user  during  the  term  of  the  letters  patent  was  satisfac- 
torily accounted  for,  and  the  invention  was  one  of  great  merit  (o)  ; 
but  it  has  been  refused  in  cases  where  the  invention  consisted 
only  in  the  novel  application  of  known  principles  in  which  there 
was  no  striking  or  unusual  merit  and  the  loss  was  due  to  want  of 
business  capacity  (d),  or  where  the  petitioners  were  assigaees  and 
purchasers  who  had  afforded  no  information  whether  the  inventor 
had  been  remunerated  (e),  or  where  the  assignees  were  mere 
speculative  purchasers  of  the  patent  (/),  or  where  the  patentee 
has  not  kept  such  accounts  as  will  enable  the  Judicial  Committee 
to  form  a  judgment  as  to  the  adequacy  of  remuneration  (g).  An 
extension  will  not  be  granted  to  an  assignee  unless  the  inventor 
would  himself  have  been  entitled  to  it,  and  will  himself  derive 
benefit  directly  or  indirectly  from  it  (h). 

Patents — Infringement. — A  person  is  guilty  of  a  breach  of 
patent  privilege  who,  directly  or  indirectly,  by  himself  or  his 
servants,  has  used  the  art  or  invention  which  has  been  made  the 

(z)  Per  Coleridge,  J.,   Hill's  Patent,  A.  G.  616 ;  70  L.  J.  P.  0.  119 ;  Peach's 

In  re,  1  Moo.  P.   0.  N.  S.  258  ;  M'Dou-  Patent,  In  re  (1902),  A.  C.  414;  71  L.  J. 

gal's  Patent,  L.  K.   2  P.  0.  1;   37  L.  J.  P.  0.  98. 

P  0.  17.  (/)  Sophinson's  Patent,  In  re  (1897), 

(a)  Parson's  Patent,  In  re  (1898),  A.  A.  0.  249  ;  66  L.  J.  P.  0.  38. 

C.  673 ;  67  L.  J.  P.  0.  55.  (s)  Lake's  Patent,  In  re  (1891),  A.  C. 

(6)  Currie's  Patent,  In  re  (1898),  A.  C.  240 ;  60  L.  J.  C.  P.  57  ;  Waterich's  Patent, 

347 ;  67  L.  J.  P.  C.  66.  In  re  (1903),  A.  0.  206 ;  72  L.  J.  P.  0. 

(c)  Southhy's  Patent,  In   re  (1891),  60. 

A.  O.  432.  (h)  Bower-Barff  Patent,  In  re  (1895), 

(d)  Thorny eroft's  Patent,  In  re  (1899),  A.  C.  675.  As  to  prolongation  of  foreign 
A.  0.  415  ;  68  L.  J.  P.  0.  68.  patents,  see  Semet's  Patent,  In  re  (1895), 

(e)  Henderson's  Patent,  In  re  (1901),  A.  0.  78 ;  64  L.  J.  P.  C,  41. 

A.  2  X 
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subject  of  the  privilege,  or  applied  it  in  any  way  for  his  own  profit 
or  benefit  (i) ;  and,  if  the  defendant  has  employed  means  colour- 
ably  different  to  produce  the  same  or  a  similar  result,  yet  he  is 
guilty  of  an  infringement,  if  he  has  in  fact  used  the  art  which  is 
the  subject  of  the  privilege  (k). 

The  question  of  infringement  is  "  one  of  mixed  law  and  fact. 
The  constraction  of  the  specification  is  for  the  court,  with  the  aid 
of  such  facts  as  are  admissible  to  explain  written  documents  "  (I), 
"Where  infringement,"  said  Lord  Campbell,  "depends  merely 
on  the  construction  of  the  specification,  it  is  a  pure  question  of 
law  for  the  judge ;  but  where  the  consideration  arises,  how  far 
one  machine  or  a  material  part  of  one  machine,  imitates  or  re- 
sembles another  in  that  which  is  the  alleged  invention,  it  gene- 
rally becomes  a  mixed  question  of  law  and  fact,  which  must  be 
left  to  the  jury  "  (m). 

Where  a  man  has  obtained  a  patent  for  a  new  discovery  which 
he  has  made  by  his  own  ingenuity,  it  is  not  in  the  power  of  any 
other  person,  simply  by  varying  in  form  or  in  immaterial  circum- 
stances the  nature  or  subject-matter  of  that  discovery,  to  use  it 
without  the  leave  of  the  patentee  («).  Although  machinery  is 
employed,  the  machinery  may  not  be  of  the  essence  of  the  inven- 
tion, but  only  incidental  to  it  (o) ;  and  it  therefore  follows,  that  an 
invention  may  be  infringed  by  adopting  the  same  general  idea, 
although  it  may  be  carried  out  by  different  means  (p).  Where 
the  merit  of  a  patented  invention  consists  in  the  idea  or  principle 
embodied  in  it,  and  not  merely  in  the  means  used  to  carry  the 
principle  into  effect,  there  may  be  an  infringement  in  the  appli- 
cation of  the  principle  by  other  methods;  but  where  there  is 
no  new  idea,  but  only  a  new  combination  of  old  ideas,  in  the 
patented  article,  there  is  no  infringement  where  some  only  of 
the  means  are  used,  but  a  material  element  is  omitted  (q).  A 
patent  for  a  new  combination  is  entitled  to  the  same  protection, 
and  on  the  same  principles,  as  every  other  patent.  Where  the 
patent  is  for  the  entire  combination  only,  and  not  for  its  parts, 
there  is,  or  may  be,  an  essence  of  the  invention  underlying  the 
mere  accident  of  form ;  and  that  invention  may  be  infringed  by 

(J)  Neilson  v.  Betts,  L.  E.  .5  H.  L.  1 ;  59  L.  J.  P.  C.  46. 

40  L.   J.  Ch.  317,   in  whicli  case   the  (m)  8eed  v.  Biggins,  supra,  at  ip.  561. 

user  was  simply  by  transmisBion  through  (ti)  Walton  y.  Fatter,  1  Webst.  P.  C. 

this  country.     Upmann  v.  Elkan,  L.  E.  586,  587;  11  L.  J.  0.  P.  138;  Dudgeon 

7  Ch.  130 ;  41  L.  J.  Oh.  246.  v.  Thompson,  3  App.  Gas.  34. 

(7t)  Hindmarch  on  Patents,  257 ;  Jupe  (o)  Boulton  v.  Bull,  2  H.  Bl.  496,  per 

V.  Pratt,  1  "Webst.  P.  0.  144 ;  Thorn  v.  Byre,  0.  J. 

Worthing  Minh  Co.,  6  Ch.  D.  415,  n.  (p)  Jupe  v.  Fratt,  supra. 

(V)   Fer   Lord    Cottenham,    Seed    v.  (g)  Consolidated  Car  Heating  Co.  v. 

Biggins,  8  H.  L.  Cas.  at  p.  565 ;  30  L.  J.  Came  (1903),  A.  C.  509 ;  72  L.  J.  P.  C. 

Q.  B.  at  p.  317;  Eeela  Foundry  Co.  v.  110. 
WaXlter,  Htmter  &  Co.,  14  App.  Cas.  550 ; 
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a  theft  in  a  disguised  or  mutilated  form.  In  every  such  case  it 
will  be  a  question  of  fact  whether  the  alleged  infringement  is  the 
same  in  substance  and  effect,  or  is  a  substantially  new  or  different 
combination  (r).  Where  the  claim  is  for  a  combination  and 
nothing  but  a  combination,  there  is  no  infringement,  unless  sub- 
stantially the  whole  combination  is  used ;  and  it  is  immaterial 
whether  any  and  which  of  the  parts  are  new  (s). 

The  vending  or  buying  of  the  patented  article  is  prohibited  by 
the  terms  of  the  grant,  and  is  an  infringement,  though  done  in 
ignorance  (t) ;  and  so  is  the  importation  and  sale  in  England  of 
articles  manufactured  abroad  according  to  the  specification  of  an 
English  patent  («),  or  of  a  chemical  product  made  abroad  by 
subjecting  a  body  prepared  according  to  a  process  patented  in 
this  country  to  further  chemical  treatment  so  as  materially  to 
alter  its  composition  (x).  It  would  also  seem  that  an  exposure 
for  sale  of  a  patented  article  by  a  person  not  having  a  licence 
from  the  owner  would  be  an  infringement  of  the  patent  (y). 
A  foreign  manufacturer  who  manufactures  abroad,  and  sends  by 
post  at  their  request  to  a  firm  in  England  articles  which 
infringe  an  Eoglish  patent  does  not  himself  infringe  the  patent, 
and  is  not  liable  to  an  injunction  restraining  infringement 
in  an  action  by  the  owner  of  the  English  patent  (z).  The 
mere  manufacture  and  sale  of  an  article,  part  of  a  combination 
patent,  is  not  an  infringement  of  that  patent,  even  if  the  article 
has  no  use  except  for  the  purpose  of  infringement  (a).  The  sale 
of  a  patented  article  under  a  distress  for  rent  does  not  give  the 
purchaser  the  right  to  use  the  article  in  breach  of  a  contract 
entered  into  by  the  tenant  with  the  patentee  restricting  the  right 
of  user  if  at  the  time  of  the  sale  the  purchaser  had  notice  of  the 
contract  (&).  The  sale  of  a  patented  article  does  not  entitle  the 
purchaser  to  use  its  materials  separately,  such  as  using  some  part 
of  an  old  purchased  patented  article  in  making  a  new  one,  even 
where  the  patent  is  for  a  combination  in  which  the  old  part  used 

(r)  aiarh  v.  Adie,  L.  E.  10  Ch.  667;  Ch.  414;  70  L.  J.  Ch.  194. 

2  App.   Cas.  315 ;    46  L.  J.  Ch.  585 ;  («/)  British  Motor  Syndicate  v.  Taylor 

Dudgeon  v.  Thompson,  ante,  p.  674.  (1901),   1  Ch.  122  ;   70  L.   J.   Ch.   21, 

(«)  Lister  y.  Leather,  8  E.  &  B.  1004;  differing  on  this  point  from  Minter  v. 

27  L.  J.  Q.  B.  295.  Williams,  4  Ad.  &  B.  251 ;  5  L.  J.  K.  B. 

(0  Wright  v.  Hitcheoclc,  L.  E.  5  Ex.  60. 

37;  39  L.  J.  Ex.  97;  Badisohe  Anilin  (z)  Sadisehe  Anilin  Fdbrik  v.  Basle 

FabriJc  v.  Isler  (1906),  1  Ch.  605.  Chemical  Works  (1898),  A.  C.  200 ;  67 

(u)  Mlmslie  v.  Boursier,  L.  E.  9  Eq.  L.  J.  Ch.  141.   As  to  sale  outside  United 

217;  39  L.  J.  Ch.  828;  Von  Eeyden  v.  Kingdom  with  knowledge  that  it  is  for 

Neustadt,  14  Ch.  D.  230 ;  50  L.  J.  Ch.  importation  into  England,  see  Badisohe 

126;  Saccharin  Corporation  v.Meitmeyer  Anilin  Fahrih  V.Johnson  (1897),  2  Oh. 

(1900),  2  Ch.  659;   69  L.  J.  Ch.  761 ;  322;  66  L.  J.  Ch.  497. 

United  Telephone  Co.  v.  Sharpies,  29  Ch.  (a)  Dumlop  Pneumatic  Co.  v.  Moseley 

D.  164 ;  54  L.  J.  Ch.  633.  (1901),  1  Ch.  612  ;  73  L.  J.  Ch.  417. 

(x)  Saccharin  Corporation  v.   Anglo-  (6)  British  Mutoscope  Co.  v.   Homer 

Continental  Chemical   Works  (1901),   1  (1901),  1  Cli.  671 ;  73  L.  J.  Ch.  279. 

2x2 
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is  the  only  novelty  (e).  The  makiDg  of  a  patented  article  simply 
for  the  purpose  of  hond  fide  experiment  is  not  necessarily  action- 
able {d) ;  but  any  user  for  advantage  is  an  infringement  (e). 
Where  the  infringement  complained  of  is  making  a  new  patented 
article  under  guise  of  repairing  am  old  one,  the  only  question  is 
whether  the  defendant  has  exceeded  the  fair  limits  of  repair ;  but 
the  accepting  in  the  ordinary  way  of  business  of  one  order  to 
execute  repairs  amounting  to  making  a  new  article  is  evidence  of 
intention  to  continue  doing  so  which  may  justify  an  injunction  (/). 
The  possession  of  machines  protected  by  patent,  although  dis- 
mantled and  not  in  a  state  fit  for  immediate  use,  is  an  infringe- 
ment for  which  an  injunction  can  be  obtained  {g) ;  but  mere 
possession  of  a  patented  article  need  not  necessarily  constitute  a 
user ;  acquisition  and  possession  of  such  an  article  for  trade  pur- 
poses, however,  does  constitute  a  user,  whatever  the  nature  of  the 
article  may  be  (Ji).  Where  a  patent  is  for  a  process  producing 
a  known  result,  any  person  may  use  another  process  arriving  at 
the  same  result  without  an  infringement ;  but  where  the  patent 
is  for  a  new  result  it  is  otherwise  (i). 

Patents — Remedies  for  infringement — Action. — It  was  held 
that  letters  patent,  so  long  as  they  exist,  that  is,  until  cancelled 
by  the  judgment  on  a  scire  facias,  entitled  the  patentee  to  assert 
his  right,  although  he  might  have  been  defeated  in  other 
actions  (7c). 

The  proceeding  by  scire  facias  to  repeal  a  patent  is  abolished  ; 
the  revocation  of  a  patent  may  be  obtained  on  petition  to  the 
court ;  and  every  ground  available  at  the  commencement  of  the 
Patents  Act,  1883,  is  also  available  by  way  of  defence  to  an 
action  of  infringement  and  is  also  a  ground  of  revocation,  and 
certain  rules  of  procedure  are  provided  by  the  statute  Q). 

Sect.  18  of  the  Patents  Act,  1883  (m),  contains  certain  pro- 
visions for  the  amendment,  by  leave,  of  the  specification  by  dis- 
claimer, correction  or  explanation;  but  these  provisions  do  not 
apply  when  and  so  long  as  any  action  for  infringement  of  a  patent 
is  pending  {n)  ;  and  where  such  an  amendment  has  been  allowed 

(c)  Bunlop  Vnevmatic  Tyre  Co.  v.      451 ;  74  L.  J.  Ch.  315. 

NeaX  (1899),  1  Oh.  807 ;  68  L.  J.  Ch.  (g)    Vnited  Telephone   Co.  v.  Lojidon 

378.  Telephone  Co.,  26  Oh.  D.  766 ;  53  L.  J. 

(d)  Frearson  v.  Loe,  9  Oh.  D.  48 ;  as      Oh.  1158. 

to  experiments,  see  ante,  p.  664.  (h)    Per    Vaughan    Williams,    L.J., 

(e)  Nobel's  Explosives  Co.  Y.Jones,  8  Sritish  Motor  Syndicate  v.  Taylor  (_1S01), 
App.  Oas.  5;  52  L.  J.  Oh.  339  ;  United  1  Oh.  122;  70  L.  J.  Oh.  21. 
Telephone  Co.  v.  Sliarples,  29  Ch.  D.  164 ;  (i)  Badische  Anilin  Fabrih  v.  Levin- 
54  L.  J.  Oh.  633.  stein,  12  App.  Oas.  710 ;  52  L.  J.  Ch. 

(/)  Dtmlop  Pneumatic   Tyre  Co.   v.  704. 
Neal,  supra.    As  to  what  is  fair  repair,  (/c)  Bex  v.  Arhwright,  Dav.  P.  0.  61. 

and  not  repair  amounting  to  reoonstruc-  (Z)  46  &  47  Vict  o.  57,  s.  26. 

tion    and    a   new    article,    see    Sirdar  (m)  lb.,  a.  18. 

Buhber  Co.  v.  WalUngton  (1905),  1  Ch.  (m)  51  &  52  Vict.  c.  60,  s.  5. 
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no  damages  are  to  be  given  in  any  action  in  respect  of  the  use  of 
the  invention  before  such  disclaimer,  etc.,  unless  the  patentee 
establishes  to  the  satisfaction  of  the  court  that  his  original  claim 
was  framed  in  good  faith  and  with  reasonable  skill  and  know- 
ledge (o).  Prior  to  the  Patents  Act,  1883,  an  injunction  would 
not  be  granted  before  the  disclaimer  had  been  enforced  (^i). 

The  patentee,  upon  proof  of  an  infringement,  is  not  entitled 
to  have  both  an  account  of  the  profits  and  an  inquiry  into  damages, 
but  must  elect  which  of  the  two  forms  of  relief  he  will  adopt  (g). 

Where  a  plaintiff  is  entitled  to  several  patents,  which  between 
them  cover  every  known  mode  of  production  of  a  particular 
article,  he  is  entitled  to  damages  for  infringement  against  a  person 
selling  the  article,  on  proof  that  one  of  the  patents  must  have 
been  infringed,  without  showing  which ;  but  he  is  not  entitled  to 
an  injunction  if  one  of  the  patents  has  expired  before  the 
hearing  (r). 

If  the  plaintiff,  a  patentee,  and  also  a  manufacturer,  has  been 
in  the  habit  of  licensing  others  to  use  his  patent,  at  a  fixed  royalty, 
the  loss  of  that  royalty  is  the  measure  of  damages  against  a  person 
who  has  infringed  the  patent ;  and  the  plaintiff  cannot  claim,  in 
addition,  manufacturer's  profit,  on  the  supposition  that  the  articles 
made  by  the  defendant,  and  in  which  the  infringement  took  place, 
might  have  been  sent  to  him  to  be  fitted  with  the  patent  (s). 

The  money  recoverable  by  a  patentee  in  respect  of  profits 
made  by  infringing  his  patent,  is  recoverable  as  money  had  and 
received  to  his  use  and  not  as  damages,  and  can  therefore  be 
proved  for  at  the  bankruptcy  of  the  infringer  (t).  A  county  court 
has  no  jurisdiction  to  try  an  action  for  the  infringement  of  a  patent 
where  the  validity  of  the  patent  is  in  dispute  (u). 

Patents — Remedies — Action  for  threats. — Any  person  who  is 
aggrieved  by  circulars  and  advertisements,  or  otherwise,  which 
threaten  legal  proceedings  or  liability  in  respect  of  any  alleged 
manufacture  use  or  sale  or  purchase  of  an  invention  by  a  person 
claiming  to  be  the  patentee  of  the  invention,  may  bring  an  action 
against  him  for  an  injunction  against  the  continuance  of  the 

(o)  46  &  47  Vict.  o.  67,  s.  20.  sub   nom.   Skinner    &  Co.  v.  Ferry,  63 

Op)  Dudgeon  v.  Thomson,  3  App.  Cas.  L.  J.  Ch.  826 ;  American  Braided  Wire 

34.  Co.  V.  Thomson,  44  Oh.  D.  274;  59  L.  J. 

(g)  Neilson  v.  Befts,  L.  E.  5  H.  L.  1 ;  Ch.   425  ;    British    Motor  Syndicate  y. 

40  L.  J.  Oh.  317;    De   Vitrd  v.  Betts,  Taylor  (,ld01),  1  Oh.  121;  70  L.  J.  Ch. 

L.  E.  6  H.  L.  319 ;  37  L.  J.  Ch.  325.  21. 

(r)  Saccharin  Corporation  v.  Quincey,  (t)  Watson  v.   HoUiday,  20    Ch.   D. 

69  L.  J.  Oh.  530;  (1900),  2  Oh.  246.  780 ;  52  L.  J.  Ch.  545. 

(s)  Penn  v.  Jack,  L.  E.  5  Eq.  81 ;  37  («)  Beg.    v.    Halifax    County    Court 

L.  J.  Ch.  136.    As  to  the  measure  of  /Md3e(1891),2  Q.  B.  263;  60  L.  J.  Q.  B. 

damages  in  an  action  for  infringement,  550.    As  to  the  ease  of  a  trade  mark, 

see  United  Horse  Shoe  and  Nail  Co.  v.  see  Bow  v.  Hart  (1905),  1  K.  B.  592  ; 

Stewart,  13  App.  Cas.  401 ;  Skinner  &  74  Jj.  J.  K.  B.  341, 
Co.  y.Sliew  &  Co.  (1894),  2  Oh.  581 ;  §,o, 
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threats,  and  for  damages  if  the  alleged  manufacture,  etc.,  to 
which  the  threats  related  was  not  in  fact  an  infringement  of 
any  legal  rights  of  the  person  making  such  threats ;  but  this 
provision  does  not  apply  if  the  person  making  the  threats  with 
due  diligence  commences  and  prosecutes  an  action  for  infringe- 
ment {x). 

Patents — Remedies — Injunction. — If  a  plainti£f  is  in  a  position 
to  support  by  proper  evidence  his  title  to  a  patent,  and  to  prove 
the  fact  of  its  having  been  infringed,  he  is  entitled  to  an  injunc- 
tion to  stop  the  mischief  {y),  both  against  the  manufacturer  and 
the  person  who  uses  the  patented  article  (z),  and  to  an  account  of 
the  profits  they  may  have  made  by  their  invasion  of  the  plaintiff's 
privilege,  or  to  an  inquiry  as  to  damages,  at  his  option  {a).  Bat 
it  is  not  the  practice  of  the  courts  to  grant  a  perpetual  injunction 
to  restrain  the  infringement  of  a  patent,  unless  the  validity  of  the 
patent  has  been  conclusively  established  (&).  A  plaintiff  may  forfeit 
his  right  to  an  injunction  by  laches  (c).  If,  after  the  decree  has 
been  pronounced,  the  patent  becomes  void  by  the  decision  of 
a  court  of  competent  jurisdiction  or  otherwise,  the  injunction 
becomes  of  no  effect  {d).  Where  the  patentee  manufactures  and 
sells  the  patent  both  in  this  country  and  abroad,  the  onus  lies 
upon  him  to  show,  not  only  that  the  article  of  which  the  sale 
is  complained  of  was  not  made  by  him  in  this  country,  but  also 
that  it  was  not  made  by  him  or  his  agents  abroad  (e).  A  patentee 
can  sustain  an  action  for  an  injunction  to  restrain  a  threatened 
infringement,  even  if  no  actual  infringement  has  taken  place  (/). 

Patents — Tenants  in  common. — In  the  case  of  the  death  of  one 

(x)  46  &  47  Viot.  u.  57,  s.  32.     See  35  L.  J.  Oh.  204 ;  Davenport  v.  Bylands, 

Barney  v.  United  Telephone  Co.,  28  Ch.  L.  R.  1  Eq.  302 ;  Proctor  v.  Bayley,  42 

T>.  394 ;  Driffield  Cake  Co.  v.   Waterloo  Ch.  D.  390 ;   59  L.  J.  Oh.  12.     If  the 

Cake  Co., SI  Ch.  D.  638 ;  55  L.  J.  Ch.  391 ;  validitjr  of  the  patent  has  been  estab- 

Kurtz  V.  Spenoe,  36  Ch.  D.  770 ;  57  L.  3.  lished  iu  another  action,  the  defendant 

Oh.  238  ;  Uhallender  v.  Boyle,  36  Oh.  D.  is  not  thereby  precluded  from  disputing 

425  ;  56  L.  J.  Ch.  995  ;  Walker  v.  Clarke,  it,  but  the  plaintiff  is  entitled  to  an  in- 

56  L.  J.  Ch.  239;  Gornbined  Weighing,  junction  to    restrain    an    infringement 

&e.,  Go.  V.  Automatic  Weighing  Machine  until  its  invalidity  has  been  proved  ; 

Co.,  42  Oh.  D.  665;  58  L.  J.  Ch.709;  Bovill  v.  6oodier,t.  E.  2  Eq.  195;  35 

Barrett  v.  Day,  43  Ch.  D.  435 ;  59  L.  J.  L.  J.  Ch.  432. 

Ch.  464;  Golley  v.  Hart,  44  Ch.  D.  179  ;  (z)  Penn  v.  Bibhy,  L.  E.  2  Ch.  127; 

59  L.  J.  Ch.  308 ;  Kensington  Eleetric  36  L.  J.  Oh.  455. 

Light   Co.  V.   Lane  Fox  Electrical   Co.  (ci)  Neilton  v.  Betis,  L.  B.  5  H.  L.  1 ; 

(1891),  2    Oil.   573 ;    Jdhneon  v.   Edge  40  L.  J.  Ch.  317.     See  Saa^y  v.  Eaater- 

(1892),    2    Ch.  1;    61  L.  J.  Ch.  262;  hrook,  L.  R.  7  Ex.  207;  41  L.  J.  Ex. 

Skinner  &  Co.  v.  Shew  &  Co.  (1893),  1  113. 

Ch.  413;  62  L.  J.  Ch.  196;  Skinner  &  Qi)  Hills  v.  Evans,  i  De  G.  F.  &  J. 

Go.  V.  Perry,  63  L.  J.  Oh.  826 ;  (1894),  288 ;  31  L.  J.  Oh.  457. 

2  Ch.  581 ;  Fenner  v.  WUson  (1893),  2  (c)  Crosley  v.  Derhy  Gas  Light  Co.,  3 

Oh.  656  ;  62  L.  J.  Oh.  984 ;  Pike  v.  Cave,  Myl.  &  Or.  428  ;  4  L.  J.  Oh.  25. 

64  L.  J.  Ch.  937 ;  Douglass  v.  Pintsch's  (d)  Daw  v.  Mey,  L.  E.  3  Eq.  496  ;  36 
Patent  Lighting  Go.  (1897),  1  Ch.  176 ;  L.  J.  Ch.  482. 

65  L.  J.  Ch.  919 ;  Ellam  v.  Martyn,  68  (e)  Betts  v.  WilmoU,  L.  R.  6  Oh.  239. 
L.  J.  Ch.  123.  (/)  Frearton  v.  Loe,  9  Ch.  D.  48.  See 

(?/)  Gardner  v.  Broadbent,  2  Jur.  N.  S.      also  supra,  note  (k). 
1041 ;  Bacon  v.  Jones,  4  Myl.  &  Or.  433  r 
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of  two  tenants  in  common  of  a  patent,  the  right  of  action  for  an 
infringement  of  the  patent  in  the  lifetime  of  the  deceased  tenant 
in  common  survives  to  the  other,  and  the  latter  is,  consequently, 
entitled  to  recover  the  whole  of  the  damages  {g). 

Trade  marJcs  Qi). — The  assumption  of  a  name  by  a  stranger 
who  has  never  before  been  called  by  that  name  is  not  the  subject 
of  a  civil  action ;  for  by  the  English  law  there  is  no  right  of 
property  in  a  person  to  the  use  of  a  particular  name  (i).  Nor 
is  there  any  right  to  the  exclusive  use  of  any  name  which  has 
become  affixed  to  a  house  or  land  (h).  But  no  man  has  a  right 
to  represent  his  own  goods  as  the  goods  of  another  (I) ;  and  this 
general  proposition  is  without  limit  as  regards  name,  origin, 
honesty  of  manufacture  or  otherwise,  and  applies  even  where  the 
plaintiff's  goods  largely  acquired  their  value  through  the  exertions 
of  the  defendants  as  sole  importers  of  those  goods  (m).  It  is  action- 
able for  a  trader  to  set  up  a  business  under  such  a  designation  as 
is  calculated  to  lead,  and  does  lead,  other  people  to  suppose  that 
his  business  is  the  business  of  another  person  («■).  But  a  person 
is  entitled  to  trade  under  his  own  name  (o).  A  man  is  not  entitled 
to  advertise  his  goods  for  sale  so  as  to  lead  the  public  to  believe 
that  persons  other  than  himself  either  are  the  vendors  for 
whom  he  is  acting  or  are  partners,  or  are  in  some  way  responsible 
for  the  sale  of  the  goods  (p).  Where  the  plaintiff  started  omni- 
buses with  particular  words  and  devices  marked  upon  them,  an 
injunction  was  granted  restraining  the  defendant  from  starting 
opposition  omnibuses  having  the  same  words  and  devices  marked 
upon  them,  so  as  to  make  it  appear  that  the  defendant's  omnibuses 
belonged  to,  and  were  under  the  management  of,  the  plaintiff  (q). 


(g)  Smith  v.  L.  &  N.  W.  BaUway,  2  450  ;  70  L.  J.  P.  83. 

E.  &  B.  69;  National  Sooiety  for  Bis-  (h)  Day  Y.  Broimrigrj,  10  Ch.  D.  294; 

tribution  of  Electricity  v.  Oihbs  (1900),  2  48  L.  J.  Ch.  173. 

Ch.  280  ;  69  L.  J.  Ch.  457.     As  to  co-  (I)  Croft  v.  Day,  7  Beav.  84  ;  Metzler 

ownership,  see  SteerB  v.  Bogers  (1893),  v.    Wood,  8  Ch.  D.  606 ;  47  L.  J.  Ch. 

A.  C.  232;  62  L.  J.  Ch.  671.  625. 

(h)  By  the  Merchandize  Marks  Act,  (m)  Saxlelmer  v.  Apollinaris  Co.  (1897), 

1887  (50  &  51  Vict.  o.  28),  amended  by  1  Ch.  893  ;  66  L.  J.  Ch.  533. 

the  Act  of  1891  (54  Vict.  o.  15),  penal-  (n)  Lee  v.  Haley,  L.  E.  5  Ch.  155 ;  39 

ties  are  imposed  on  persons  forging  or  L.  J.  Ch.  284;  HendriJcs  v.  Montagu,  17 

fraudulently  using  trade  marks  or  trade  Oh.  D.  638  ;  50  L.  J.  Ch.  456 ;  Massam 

descriptions ;  and  by  sect.  17  the  vendor  v.  Thorley's  Cattle  Food  Co.,  14  Ch.  D. 

of  goods  bearing  a  trade  mark  or  trade  748 ;  46  L.  J.  Ch.  707.     But  see  Turion 

description  is,  in  the  absence  of  a  state-  v.  Turton,  42  Ch.  D.  128 ;  50  L.  J.  Ch. 

ment  in  writing  to  the  contrary,  to  be  677. 

deemed  to  warrant  the  genuineness  of  (o)  Burgess  v.  Burgess,  2  De  G.  M.  & 

such  trade  mark  or  description.    See  G.  896 ;  22  L.  J.  Oh.  675.  As  to  foreign 

also  57  &  58  Vict.  c.  19.  company,    see    Saunders    v.    Sun    Life 

(i)  Dodderidge,  J.,  Southern  v.  How,  Assur.  Co.  (1894),  1  Ch.  537 ;  63  L.  J. 

Poph.  142,  144  ;  Du  Boulay  v.  Du  Sou-  Ch.  247. 

lay,  L.  K.  2  P.  C.  430 ;  38  L.  J.  P.  0.  (p)  Walter  v.  Ashton  (1902),  2  Ch. 

35.     See  Street  v.  Union  Bank  of  Spain,  282;  71  L.  J.  Oh.  839. 

and  England,  30  Oh.  D.  156 ;  55  L.  J.  (7)  Enott  v.  Morgan,  2  Keen,  213. 
Ch.  31 ;  Cowley  v.  Coivley  (1901),  A.  0. 
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Where  goods  are  not  manufactured  but  are  the  natural  pro- 
duct of  a  particular  locality,  the  name  of  which  necessarily  forms 
part  of  any  real  description  of  the  goods,  the  first  user  has  no 
exclusive  right  to  call  his  goods  by  the  name  of  the  locality  (r), 
A  person  is  not  entitled  to  call  his  goods  by  a  name  which  is  an 
accurate  and  true  description  of  such  goods  when  the  name  is  one 
by  which  the  goods  of  another  manufacturer  have  already  been 
described  and  are  known  to  the  trade,  and  the  effect  of  his  so 
doing  will  be  to  mislead  purchasers  into  the  belief  that  they 
are  buying  the  goods  of  that  other  (s).  If  an  article  has  been 
long  called  by  its  sole  maker  by  a  non-descriptive  trade-name 
by  which  alone  it  has  become  known  in  the  market,  a  rival 
trader  cannot  make  and  sell  a  similar  kind  of  article  under  the 
same  name,  unless  he  can  so  distinguish  his  goods  as  to  prevent 
them  from  being  mistaken  for  the  goods  of  the  original  maker  (t). 
The  original  inventor  of  a  new  manufacture,  and  persons  claiming 
through  him,  are  alone  entitled  to  designate  such  manufacture 
as  "  the  original ; "  and,  after  the  manufacture  has  obtained  a 
reputation,  an  injunction  will  be  granted  to  restrain  another 
manufacturer  from  applying  the  designation  of  "  original "  to  his 
goods  (u). 

Section  20  of  the  Companies  Act,  1862  (v),  provides  that  no 
company  shall  be  registered  under  a  name  identical  with  that  by 
which  a  subsisting  company  is  already  registered,  or  so  nearly 
resembling  the  same  as  to  be  calculated  to  deceive,  except  in  a 
case  where  such  subsisting  company  is  being  dissolved  and  testifies 
its  consent  in  such  manner  as  the  registrar  requires.  But  the 
mere  fact  that  a  company  has  obtained  registration  under  a 
particular  name  does  not  enable  it  to  carry  on  business  under 
that  name,  if  it  is  proved  that  that  name  is  calculated  to  deceive ; 
for  the  principles  applicable  to  individuals  trading  under  identical 
or  similar  names  apply  equally  to  companies  (x).  A  company, 
registered  under  a  name  representing  both  a  word  in  common 
use  at  the  date  of  registration,  and  also  an  article  of  commerce, 
cannot  claim  a  monopoly  of  that  name  so  as  to  prevent  another 

(r)  Grand    Hotel    Co.    of   Caledonia  72.    As  to  exclusive  right  to  use  appro- 

Springs  v.  Tfilson  (1904),  A.  0.  103 ;  73  priate  words  of  description,  see  Parsons 

L.   J.  P.  C.    1.      See   Montgomery    v.  v.  Gillespie  (1898),  A.  C.  239;  67  L   J. 

Tlwmpion  (1891),  A.  0.  217 ;  60  L.  J.  P.  0.  21. 

Ch.  757.  (0  Birmingham  Vinegar  Brewery  Co. 

(«)  Meddawayv.  Banham  (1896'),  A.  C.  v.  Poidell  (1897),  A.  C.  710;   66  L.  J. 

199 ;  65  L.  J.  Q.  B.  381,  commentiDg  on  Ch.  763. 

Burgees  \.  Bv,rgeis,2  Be  G.M..  &G. 896;  («)  Cocks  v.   Chandler,  L.  E.  11  Eq. 

2a  L.  J.  Ch.  675.     Bee  also  BraJiamv.  446;    40  L.   J.   Ch.   575;    Lazenby    v. 

Bmtard,  1  H.  &  M.  447 ;  Massam  v.  Thor-  White,  41  L.  J.  Ch.  :-i54. 

ley's  Cattle  Food  Co.,  ante,  p.  679.   As  to  (u)  25  &  26  Vict.  e.  89,  s.  20. 

descriptive  words  acquiring  a  secondary  (ai)  Merchant  Banking  Co.  of  London 

meaning,  see   Cellular   Clothing   Co.  v.  v.  Merchants'  Joint  Stock  Bank,  9  Oh.  D. 

Maxton  (1899),  A.  0.  326 ;  68  L.  J,  P.  C.  560 ;  47  L.  J.  Ch.  828. 
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company  taking  the  name  as  part  of  its  name,  unless  it  is  obvious 
that  persons  will  in  fact  be  deceived  as  to  the  identity  of  the 
two  companies  («/).  Where  the  assets  and  goodwill  of  a  com- 
pany in  liquidation  have  been  sold  to  purchasers  who  register 
the  concern  so  purchased  under  a  fresh  name,  no  injunction 
can  be  granted  against  the  use  of  the  original  company's  name 
by  a  person  who  does  not  represent  himself  as  the  successor  of 
such  company  and  whose  use  of  the  name  has  been  acquiesced 
in  by  the  liquidator  of  the  old  company  and  the  purchasers  of  the 
goodwill  (z).  Where  two  firms  have  xised  the  same  trade  name 
for  similar  goods  concurrently  for  some  time,  but  one  firm  has 
discontinued  the  user  and  the  name  has  come  to  be  known 
in  the  trade  as  denoting  goods  made  by  the  other,  the  firm 
which  has  discontinued  the  user  will  be  restrained  from  re- 
suming it  {a). 

Although  the  purchaser  of  a  business  may,  as  a  general  rule, 
and  where  no  deception  is  probable,  mark  and  sell  goods  made  by 
himself  in  the  business  with  the  trade  name  of  his  vendor,  yet 
where  deception  would  probably  arise  from  the  goods  being  so 
marked  such  marking  will  be  fraudulent,  and  no  right  can  be 
acquired,  by  long  continuance  of  the  practice,  to  allege  that 
such  marking  denotes  the  goods  of  the  successor  in  business  of  the 
original  proprietor  (h).  Where  the  thing  done  by  the  defendant  has 
a  tendency  to  deceive,  and  to  induce  persons  to  buy  his  own  goods 
as  the  goods  of  the  plaintiff,  it  is  not  necessary  to  prove  damage  (c). 
In  an  action  to  restrain  a  colourable  imitation  of  the  make-up  of 
goods,  it  must  be  proved  beyond  question  that  the  goods  are  so 
got  up  as  to  be  calculated  to  deceive  ;  but  no  general  rule  can  be 
laid  down,  and  each  case  must  be  judged  by  its  own  circum- 
stances {d). 

Whenever  a  person  has  been  injured  in  his  business  or  has 
sustained  some  special  injury  from  a  fraud  committed  by  another, 
he  is  entitled  to  an  injunction  to  prevent  the  continuance  of  the 
injury  as  well  as  to  compensation  in  damages.  But  the  court  will 
not  lend  its  assistance  for  the  purpose  of  preventing  mere  false- 
hood, not  interfering  with  the  rights  of  another.  It  will  not, 
therefore,  restrain  a  tradesman   from  putting  a  false  statement 

(«)  Aeratore,  Lim.  v.  Tollit  (1902),  2  P.  0.  121. 

Oh.  319 ;    71  L.  J.    Oh.    727  ;    North  (a)  Daniel  v.  Whitehouse  (1898),  1  Oh. 

Cheshire,  &e..  Brewery  Co.  v.  Manchester  685  ;  67  L.  J.  Oh.  262. 

Brewery  Co.  (1899),  A.  0.  83 ;  68  L.  J.  (6)  Thorneloe  v.   Hill  (1891),  1    Oh. 

Oh.  74.    See  also  Guardian  Life,  &o.,  569;  63  L.  J.  Oh.  331. 

Atsur.  Co.  V.  Guardian  and  General  Ins.  (c)  Braham  v.  Beachim,  7  Oh.  D.  848 ; 

Co.,  50  L.  J.  Oh.  253 ;  Accident  Ins.  Co.  47  L.  J.  Oh.  348  ;  Blo/eld  v.  Payne,  4 

V.  Accident,  Disease,  and  General  Ins.  Co.,  B.  &  Ad.  410. 

54  L.  J.  Ob.  104.  id)  Payton  v.  Snelling,  Lampard  &  Co. 

(z)  Montreal    Lithographing    Co.    v.  (1901),  A.  0,  308;  70  L.  J.  Oh.  644, 
SaUston  (1899),  A.   C.  610;  68  L.  J. 
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upon  the  goods  he  sells,  such  as  a  representation  that  they  have 
obtained  a  prize-medal,  when  no  such  medal  has  ever  been 
obtained  (e).  Fraud  on  the  public  affords  no  ground  for  a 
plaintiff  coming  into  court  for  an  injunction  where  he  has  himself 
no  interest  in  the  subject-matter  by  which  the  fraud  is  committed. 
In  these  cases,  the  suit  must  be  at  the  instance  of  the  Attorney- 
General  (/). 

The  principle  that  a  man  has  no  right  to  sell  his  goods  as 
the  goods  of  another  man  has  been  held  to  preclude  the  use  of 
any  trade  mark  under  which  the  goods  of  another  trader  have 
become  known  in  the  market  {g).  But  if  a  person  invents  a  pro- 
cess and  a  new  name  for  it,  and  the  process  comes  into  general 
use,  known  by  that  name,  the  inventor  cannot  afterwards  claim  a 
monopoly  in  the  name  Qi).  The  history  of  the  law  of  trade  marks 
shows  the  gradual  rise  of  a  new  species  of  property  into  existence. 
The  common  law  recognized  no  right  of  property  in  a  trade  mark : 
and,  therefore,  in  an  action  for  damages  for  wrongfully  using  a 
trade  mark,  fraud  was  held  to  be  the  gist  of  the  action,  and  the 
plaintiff  failed,  unless  he  could  show  that  the  defendant  used  the 
trade  mark  with  intent  to  mislead  the  public  {i).  In  courts  of 
equity,  on  the  other  hand,  it  was  held,  as  early  as  the  year 
1838  (h),  that  the  intent  was  immaterial,  and  that,  if  the  plaintiff 
could  show  that  he  had  been  in  the  habit  of  using  a  particular 
mark  for  articles  which  he  manufactured,  and  that  the  public 
had  in  fact  been  misled  by  the  use  of  it  by  the  defendant,  he  was 
entitled  to  an  injunction  (Z). 

Where  a  trade  mark  has  come  to  be  in  such  frequent  use  that 
nobody  can  be  deceived,  or  induced  by  it  to  believe  he  is  buying 
the  goods  of  the  original  trader  who  adopted  the  trade  mark,  it 
has  become  a  thing  puhlici  Juris  ;  but  mere  length  of  adverse  user 
will  not  have  this  effect  (although  it  may  be  strong  evidence) ; 
for  the  user  may  be  shown  to  be  fraudulent  and  calculated  to 
deceive  (m).  In  order  to  be  protected  the  trade  mark  must 
have  been  publicly  known  and  recognized.     Where  there  is  no 

(e)  Batty  v.  Hill,  1  H.  &  M.  264.  Welch  v.  Knott,  4  K.  &  J.  747. 

(/)  Hall  V.  Barrows,  32  L.   J.   Ob.  (J)  Ford  v.  Foster,  L.  K.  7  Ch.  611 ; 

548,  551 ;  33  L.  J.  Ch.  204 ;  4  De  G.  &  S.  41  L.  J.  Ch.  682 ;  Eirst  y.  Denham,!,.  K. 

150.  14  Eq.  542  ;  41  L.  J.  Ch.  752 ;  Beddaway 

(g)  Perry   v.    Truefitt,  6  Beav.    66;  y.  Bentham  Henyp  Spinning  Co.  {liQi),  2 

Dixon  V.  Fawcus,  3  E.  &  E.  537  ;  30  L.  Q.  B.  689. 

J.  Q.  B.  137  ;  Dent  v.  Turpin,  2  J.  &  H.  (m)  Ford  v.  Foster,  supra;   Beaton's 

139;  30  L.   J.   Ch.  495;  Beddaway  v.  Trade  ilfa»-7s,  27  Ch.  D.  570 ;  53  L.  J.  Ch. 

Bentham  Hemp  Spinning  Co.  (1892),  2  959.     See  Anderson's  Trade  Mark,  26 

Q.  B.  639.  Oh.  D.  409  ;  53  L.  J.  Ch.  664 ;  affirmed, 

(70  Leonard  v.  Wells,  26  Ch.  D.  288 ;  54  L.  J.  Ch.  1084.     As  to  when  a  trade 

63  L.  J.  Oh.  603.  mark  is  "  common  to  the  trade,"  see 

(j)  Bodgers  v.  Nmeill,  5  0.  B.  109, 127 ;  Wragg's  Trade  Marie,  29  Oh.  D.  551 ;  54 

17  L.  J.  C.  P.  52.  L.  J.  Ch.  391 ;  Baiter  v.  Bawsom,  45  Ch. 

(70  See  Millingtm  v.  Fox,  3  My.  &  Cr.  D.  519 ;  60  L.  J.  Ch.  49. 
338 ;  Cartier  v.  Carlile,  31  Beav.  292 ; 
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established  appropriation  by  user  of  the  trade  mark  there  can 
be  no  injury  (n). 

Trade  marhs. — The  Trade  Marks  Act,  1905  (o),  consolidates 
and  amends  the  law  relating  to  trade  marks.  For  the  purposes 
of  that  Act  (unless  the  context  otherwise  requires),  a  "  mark  " 
includes  a  device  (p),  brand  (q),  heading,  label  (r),  ticket,  name, 
signature,  word,  letter,  numeral,  or  any  combination  thereof  (s) ; 
a  "  trade  mark  "  means  a  mark  used  or  proposed  to  be  used  upon 
or  in  connection  with  goods  for  the  purpose  of  indicating  that  they 
are  the  goods  of  the  proprietor  of  such  trade  mark  by  virtue  of 
manufacture,  selection,  certification,  dealing  with,  or  offering  for 
sale ;  a  "  registrable  trade  mark  "  means  a  trade  mark  which  is 
capable  of  registration  under  the  provisions  of  the  Act ;  and  a 
"  registered  trade  mark  "  means  a  trade  mark  which  is  actually 
upon  the  register  (i). 

Trade  marks  —  Registrable  trade  marlcs.  —  By  sect.  9  of 
the  Act  of  1905  (u),  "  A  registrable  trade  mark  (a;)  must 
contain  or  consist  of  at  least  one  of  the  following  essential 
particulars :  (1)  the  name  of  a  company,  individual,  or  firm  (y) 
represented  in  a  special  or  particular  manner  (z) ;  (2)  the 
signature  of  the  applicant  for  registration  or  some  prede- 
cessor in   his   business ;   (3)  an  invented  (a)  word  or  invented 


(n)  OoodfelloiB  v.  Prinoe,  35  Oh.  D.  9; 
56  L.  J.  Oh.  545. 

(o)  5  Edw.  7,  o.  15.  This  Act  repeals 
46  &  47  Vict.  o.  57,  ss.  62-81,  and,  so  far 
as  they  relate  to  trade  marks,  ss.  85-99, 
101,  102,  105, 108, 111-117  ;  and  51  Sc  52 
Vict.  c.  50,  ss.  8-20,  and  so  far  as  they 
relate  to  trade  marks,  ss.  21-26.  The  Act 
came  into  operation  April  1,  1906,  see 
5  Edw.  7,  c.  15,  s.  2. 

{p)  The  repealed  enactment  [46  &  47 
Vict.  0.  57,  s.  64  (1)  (c)]  contained  the 
words  "distinctive  device,"  and  it  was 
held  that  the  portrait  of  the  owner  of  a 
trade  mark  might  be  a  distinctive  device. 
See  Rowland  v.  MicheU  (1897),  1  Oh.  71 ; 
66  L.  J.  01).  110.  See  further  as  to  a 
pictorial  representation  of  an  article, 
James  v.  Farry,  33  Oh.  D.  392 ;  55  L.  J. 
Oh.  915. 

(g)  As  to  this  word  under  the  repealed 
enactments,  see  Firie  v.  Ooodall  (1892), 
1  Oh.  35 ;  61  L.  J.  Oh.  79  ;  Paine  &  Co. 
V.  DanielU  &  Son's  Breweries  (1893),  2 
Oh.  567;  62  L.  J.  Oh.  632. 

(r)  See  Clement  &  Go's  Trade  Mark 
(1900),  1  Oh.  114;  69  L.  J.  Oh.  52; 
Smolceless  Powder  Co.'s  Trade  Mark 
(1892),  1  Oh.  590 ;  61  L.  J.  Oh.  391 ; 
Wright,  Grossley  &  Co.'s  Trade  Mark 
(1900),  2  Oh.  218;  69  L.  J.  Oh.  589; 
Feulder  &  Co.'s  Trade  Mark  (1902),  1 
Oh.  125 ;  71  L.  J.  Oh.  124.  Under  the 
Act  of  1883,  two  labels  already  separately 
registered,  and  a  third  label  having  no 


distinctive  features,  were  allowed  to  be 
registered  as  a  combination  of  devices 
to  be  used  together  as  one  trade  mark, 
it  not  being  necessary  that  each  device 
should  be  visible  at  once,  see  Orompton 
&  Co.'s  Trade  Mark  (1902),  1  Oh.  758  ; 
71  L.  J.  Oh.  497. 

(s)  As  to  saving  for  "distinctive" 
words,  letters,  &c.,  used  as  a  trade  mark 
before  August  13,  1875,  see  proviso  to 
s.  9,  post,  p.  684.  As  to  distinctive  fancy 
words  in  common  use,  see  Burroughs, 
Wellcome  &  Co.'s  Trade  Marks  (1904),  1 
Oh.  736 ;  73  L.  J.  Oh.  474. 

(0  5  Edw.  7,  c.  15,  s.  3. 

(w)  lb.,  a.  9. 

(a)  See  ih.,  a.  3,  for  definition  of 
"  registrable  trade  mark,"  supra. 

(ji)  The  name  of  an  imaginary  com- 
pany, individual,  or  firm  would  not  come 
within  this  clause,  although  it  might 
perhaps  come  within  clause  4,  see  Holt's 
Trade  Mark  (1896),  1  Oh.  711 ;  65  L.  J. 
Oh.  410. 

(z)  The  words  in  51  &  52  Vict.  c.  50, 
s.  10,  which  amended  46  &  47  Vict.  c. 
57,  s.  64,  were  "  some  particular  and 
distinctive  manner"  under  which  it  was 
held  that  the  name  in  common  letters 
was  not  sufficient,  see  Price's  Patent 
Candle  Co.,  In  re,  27  Oh.  D.  681 ;  54  L. 
J.  Oh.  210. 

(a)  An  "  invented,"  i.e.  a  "  new  and 
freshly  coined"  word  is  not  debarred 
from  registration  as  a  trade  mark  be- 
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words  (6) ;  (4)  a  word  or  words  (e)  having  no  direct  reference 
to  the  character  or  quality  of  the  goods  (d),  and  not  being 
according  to  its  ordinary  signification  a  geographical  name  (e) 
or  a  surname ;  (5)  any  other  distinctive  mark ;  but  a  name, 
signature,  or  word  or  words,  other  than  such  as  fall  within  the 
descriptions  in  the  above  paragraphs  (1),  (2),  (3),  and  (4),  shall 
not,  except  by  order  of  the  Board  of  Trade  or  the  court,  be 
deemed  a  distinctive  mark :  Provided  always  that  any  special 
or  distinctive  word  or  words,  letter,  numeral,  or  combination  of 
letters  or  numerals  used  as  a  trade  mark  by  the  applicant  or  his 
predecessors  in  business  before  the  13th  day  of  August,  1875, 
which  has  continued  to  be  used  (either  in  its  original  form  or 
with  additions  or  alterations  not  substantially  affecting  the 
identity  of  the  same)  down  to  the  date  of  the  application  for 
registration  shall  be  registrable  as  a  trade  mark  under  this 
Act"(/). 

For  the  purposes  of  sect.  9,  "  distinctive  "  means  adapted  to 
distinguish  the  goods  of  the  proprietor  of  the  trade  mark  from 
those  of  other  persons ;  and  in  determining  whether  a  trade  mark 
is  so  adapted,  the  tribunal  may,  in  the  case  of  a  trade  mark  in 
actual  use,  take  into  consideration  the  extent  to  which  sucli  user 
has  rendered  such  trade  mark  in  fact  distinctive  for  the  goods 
with  respect  to  which  it  is  registered  or  proposed  to  be 
registered  (g). 

cause  it  haa  reference  to  the  character  (189i),  2  Ch.  26 ;  63  L.  J.  Oh.  381. 

or  quality  of  the  goods  (see  Eastman,  &o.',  (d)  An    imaginary    word,    such    as 

Co.  V.  Cromptroller  General  of  Patents  "  Trilby "    used    in    respect    of   ladies 

(1898),  A.  0.  571 ;  67  L.  J.  Ch.  628,  and  gloves,  aprons,  and  blouses,  can  be  regis- 

the   judgments  in    Densham    &    Son's  tered  as  a  word  having  no  reference  to 

Trade  Marie  (1895),  2  Ch.  176;  64 L.  J.  the  character  or  quality  of  the  goods, 

Ch.  63i),  nor  is  any  existing  word  be-  see  Holt's  Trade  Mark,  ante,  p.  683. 

cause  it  has  no  such  reference  (see  I/yno-  (e)  As  to  geographical  names  under 

type's  Trade  Marie  (1900),  2  Ch.  238  ;  69  the  repealed  enactment,  see  Apollinaris 

L.  J.  Ch.  625).    As  to  misspelt  words  not  Co.'s  Trade  Mark  (1891),  2  Ch.  186  ;  61 

being  "  invented  "  words,  see  National  L.  J.  Ch.  625 ;  Salt  &  Co.'s  Application, 

Biscuit  Co.'s  Trade  Mark  (1902),  1  Ch.  In  re  (1894),  3  Ch.  166 ;  63  L.  J.  Ch. 

783 ;  71  L.  J.  Ch.  353 ;  Christy  v.  Tipper  756 ;    Densham   &    Son's    Trade    Mark 

(1905),   1    Ch.   1;    74    L.  J.   Ch.    55;  (1895),  2  Ch.  176;  64  L.  J.   Ch.   634; 

Verschure's  Trade  Mark,  7i  L.   J.  Ch.  Magnolia  Metal  Co.'s  Trade  Mark  (18d7), 

684.  2  Oh.  371 ;  66  L.  J.  Ch.  598. 

(6)  The  fanciful  or  abnormal  use  of  a  (/)  See  the  following  cases  decided 

word  not  in  itself  non-descriptive  in  con-  upon  the  repealed  sections  (46  &  47  Vict, 

neotion  with  the  particular  article  to  c.  57,  s.  64  (3)  (ii.) ;  51  &  52  Vict.  c.  50, 

which  it  was  applied  did  not  bring  it  s.  10  (1));  Palmer's  Trade  Mark,  24  Ch. 

within  the    meaning  of   the  repealed  D.    504;     Meeus's    Application,    In    re 

section  (46  &  47  Viot.  e.  57,  s.  64)  ;  Van  (1891),   1    Oh.  41 ;    60  L.  J.  Ch.  96 ; 

Duzer's  Trade  Mark,  34  Oh.  D.  623 ;  56  Richards  v.  Butcher  (1891),  2  Ch.  522 ; 

L   J  Ch.  370  •  Arhenz's  Application,  In  60  L.  J.   Oh.  530 ;  Hopkinson's  Trade 

re,  35  Ch.  D.  248;  56  L.  J.  Oh.   524;  Jfar/cs  (1892),  2  Oh.  116;  61  L.  J.  Ch. 

Waterman  v.  Ayres,  39  Oh.  D.  29 ;  57  887.    The  words  sought  to  be  registered 

L.  J.  Ch.  893 ;  Meyerstein's  Trade  Mark,  must  have  been  used  as  a  trade  mark 

43  Ch.  D.  604;  59  L.  J.  Oh.  401 ;  Talbot's  before  August  13,  1875,  by  themselves 

Trade  Mark,  63  L.  J.  Ch.  264 ;  Bovril  and  not  in  combination  with  any  other 

Trade  Mark  (1896),  2  Ch.  600;  65  L.  J.  words,  see  Perry  Davis  v.  Barbord,  15 

Ch.  715.  App.  Gas.  316 ;  60  L.  ,T.  Ch.  16. 

(o)  As  to  a  series  of  words,  see  La  (g)  5  Eijw.  7,  c.  15,  s.  9, 
Sooigt^  Anonyms  de  VEfqile's  Trade  Marlt 
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A  proper  name  applied  to  an  article  of  manufacture  may 
indicate  the  manufacturer,  e.g.  a  "  Singer  "  machine,  or  it  may 
describe  a  particular  structure  or  formation,  without  reference  to 
the  manufacturer  or  the  quality  of  the  manufacture,  as,  for  instance, 
a  "  Brougham  "  or  a  "  Hansom "  cab.  In  the  former  case  the 
proper  name  was  held  to  be  a  trade  mark,  but  not  in  the  latter 
case  (h).  Even  where  the  article  manufactured  is  quite  new,  and 
has  been  protected  by  a  patent,  yet,  when  the  patent  has  expired, 
any  one  may  not  only  make  the  article,  but  may  use  the  name 
■which  has  been  used  to  describe  it,  where  that  name  has  only 
been  used  for  the  purpose  of  describing  the  article  («'). 

A  trade  mark  is  ordinarily  used  to  denote  that  the  articles  so 
marked  are  manufactured  by  a  particular  person,  or  at  a  particular 
place  (k),  or  are  of  a  particular  quality  (I).  But  in  order  that  the 
name  of  an  article  might  be  the  trade  mark  of  the  manufacturer, 
it  had  to  indicate  not  the  article  only,  but  also  that  the  article 
was  manufactured  by  the  person  claiming  the  name  as  a  trade 
mark  as  distinguished  from  other  persons  (m).  Now  a  trade  mark 
indicates  that  the  goods  are  those  of  the  proprietor  of  the  trade 
mark  by  virtue  of  manufacture,  selection,  certification,  dealing 
with  or  offering  for  sale  (n). 

The  publisher  of  a  book  or  the  proprietor  of  a  periodical  pub- 
lication, such  as  a  magazine  or  a  newspaper,  has  a  right  to  prevent 
any  other  person  from  adopting  the  same  name  for  any  other 
similar  publication  (o)  ;  and  this  right  is  a  chattel  interest  capable 
of  assignment  (p). 

To  entitle  a  person  to  register  as  a  trade  mark  a  word  used  as 
such  before  the  13th  of  August,  1875,  it  was  essential  to  show  that 
it  was  "  special  and  distinctive  "  of  his  goods,  and  also  that  it  had 
been  used  as  a  trade  mark  (q).  It  would  seem  that  a  single  letter 
cannot  be  registered,  whether  it  has  been  used  before  the  13th  of 
August,  1875,  or  not  (r).     A  trade  mark  will  not  be  registered 

(7j)  Singer  Manufacturing  Co.  T.  Wil-  (m)  5  Edw.  7,  o.  15,  s.  3,  def.  "trade 

son,  3  App.  Cae.  376 ;  47  L.  .T.  Ch.  481.  mark," 

(i)    Linoleum  Manufacturing    Co.   v.  (o)    Maxwell  v.    Hogg,  L.  E.   2  Oh. 

Nairn,  7  Ch.  D.  834;  47  L.  J.  Oh.  430;  307 ;  36  L.  J.  Oh.  433;  Mack  v.  Fetter, 

Wheeler,  &c..  Manufacturing  Co.  v.  Sliahe-  L.  E.  14  Eq.  431 ;  41  L.  J.  Ch.  781 ; 

spear,  39  L.  J.  Oh.  36 ;  see,  further,  per  Kelly  v.  Mutton,  L.  R.  3  Oh.  703 ;  37 

Cozens-Hardy,  L.  J.,  Cheesebrough  Manu-  L.  J.  Ch.  917 ;   Weldon  v.  Dicks,  10  Oh. 

facturing   Go.'s   Trade  Mark  (1902),  2  D.  247 ;  48  L.  J.  Ch.  201. 

Oh.  1 ;  71  L.  J.  Ch.  427.  (p)  Longman  v.  Tripp,  2  Bos.  &  P.  N. 

(ft)  Badde  v.  Norman,  L.  E.  14  Eq.  E.  67;  Foss,  Ex  parte,  2  De  Q.&3.  230; 

348;    41  L.  J.  Ch.  525;   M' Andrew  v.  27  L.  J.  Bk.  17. 

Bassett,  4  De  G.  J.  &  S.  380;   33  L.  J.  (g)   Bourne's   Trade  Mark  (1903),  1 

Ch.  56,1.  Oh.  211 ;  72  L.  J.  Ch.  168 ;  Wood's  Trade 

(Z)  M- Andrew  v.  Bassett,  supra  ;   Ford  Mark,  32  Ch.  D.  247 ;  55  L.  J.  Ch.  377 ; 

V.  Foster,  L.  R.  7  Ch.  611 ;   41  L.  J.  Stephens,  Ex  parte,  3  Ch.  D.  659 ;   46 

Ch.  682 ;  Braliam  v.  Bustard,  1  H.  &  M.  L.  J.  Ch.  46. 

447.  0')  Mitchell's  Trade  Mark,  7  Ch.  D. 

(ra)  Magnolia  Metal  Co.'s  Trade  Mark  36. 
(1897),  2  Ch.  371 ;  66  L.  J.  Ch.  598. 
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as  a  trade  mark  in  use  before  the  13th  of  August,  1875,  when  the 
only  user  proved  before  that  date  was  in  combination  with  other 
matter  (s),  and  where  it  has  been  registered  it  will  be  expunged 
from  the  register  on  proof  that  it  was  in  fact  not  used  as  a  whole 
before  that  date  (s).  Where  the  name  of  an  individual  or  firm 
printed  in  ordinary  type  has  been  used  as  a  trade  mark  before  the 
13th  of  August,  1875,  and  it  points  out  the  goods  as  being  those  of 
a  particular  manufacturer,  it  may  be  registered  as  a  "  special  or 
distinctive"  word  or  words  used  as  a  trade  mark  before  that 
date  (t). 

A  trade  mark  must  be  registered  in  respect  of  particular 
goods  or  classes  of  goods  (u),  and,  when  registered,  can  be  assigned 
and  transmitted  (x)  only  subject  to  the  provisions  of  sect.  22  of 
the  Act  of  1905  (y).  Prior  to  that  Act  it  was  held  that  no  one 
could  properly  register  or  retain  on  the  register  a  trade  mark  for 
goods  in  which  he  did  not  deal  and  had  not,  at  the  time  of 
registration,  some  definite  intention  to  deal  (z) ;  but  as  a  trade 
mark  is  defined  by  sect.  3  as  indicating  that  the  goods  are  those 
of  the  proprietor  by  virture,  inter  alia,  of  "  dealing  with  or  offer- 
ing for  sale  "  it  may  be  that,  if,  after  registration,  the  goods  were 
in  fact  dealt  with  or  offered  for  sale,  although  at  the  time  of 
registration  there  was  no  definite  intention  to  deal,  the  trade 
mark  would  not  be  removed  from  the  register. 

Trade  marhs — Begistrable  trade  marks— Coloured  trade  marks. 
— A  trade  mark  may  be  limited  in  whole  or  in  part  to  one  or 
more  specified  colours,  and  in  such  case  the  fact  that  it  is  so 
limited  is  to  be  taken  into  consideration  by  any  tribunal  having 
to  decide  on  the  distinctive  (a)  character  of  such  trade  mark  ;  and 
if  and  so  far  as  a  trade  mark  is  registered  without  limitation  of 
colour  it  is  deemed  to  be  registered  for  all  colours  (b). 

Trade  marks — Associated  trade  marks. — If  application  is  made 
for  the  registration  of  a  trade  mark  so  closely  resembling  a  trade 

(s)  BaUr  &  Sons'  Trade  Marks,  45  Ch.  (y)  5  Edw.  7,  o.  15,  s.  22.     See  also 

D.  519 ;  60  L.  J.  Ch.  49.  under  the  repealed  Acta,  Cotton  v.  Gil- 

(t)  MopUnson's  Trade  Mark  (1892),  2  lard,  44   L.  J.  Ch.  90 ;   Sart's   Trade 

Ch.  116  ;  61  L.  J.  Ch.  387.  Mark  (1902),  2  Ch.  621 ;  71  ..L.  J.  Ch. 

(«)  5  Edw.  7,  0.  15,  s.  8.    See  Jarj  v.  869. 

Ladler,  40  Ch.  D.  649.    The  registration  (z)  Batt  v,  Dunnett  (1899),  A.  C.  428 ; 

of  a  trade  mark  for  one  class  of  goods  68  L.  J.   Ch.   557 ;     Apollinaris    Go's 

does  not  entitle  the  proprietor  to  pre-  Trade  Mark  (1891),  2  Ch.  186;  61  L.  J. 

vent  a  person  from  using  it  for  goods  of  Ch.  625. 

another  class ;  Sart  v.  Colley,  44  Ch.  D.  (a)  It  was  held  under  46  &  47  Viet, 

193 ;  59  L.  J.  Ch.  355.    Nor  can  a  per-  c.  57,  s.  6,  and  51  &  52  Vict.  c.  50,  s.  11, 

son  who  uses  the  trade  mark  for  part  of  that  the  trade  mark  must  be  "  distino- 

a  class  of  goods,  by  registering  it  for  the  tlve,"  independently  of  the  colour,  see 

whole  class,  restrain  its  user  by  others  Hanson's  Trade  Mark,  37  Oh.  D.  112 ; 

for   another   part  of  the  same  class ;  57  L.  J.  Ch.  173 ;  La  BoeUti  Anonyme 

Harqreave  v.  l^reeman  ( 1891),  3  Ch.  39;  de  VEtoiU's  Trade  Mark  (1894),  2  Ch. 

61  L.  J.  Ch.  23.  26 ;  63  L.  J.  Ob.  381. 

(a;)  See  5  Edw.  7,  c.  15,  s.  27,  as  to  (6)  5  Edw.  7,  c.  15,  s.  10. 
assignment  of  associated  trade  marks. 
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mark  of  the  applicant  already  on  the  register  for  the  same  goods 
or  description  of  goods  as  to  be  calculated  to  deceive  or  cause 
confusion  if  used  by  a  person  other  than  the  applicant,  the 
tribunal  hearing  the  application  may,  as  a  condition  of  registra- 
tion, require  such  trade  marks  to  be  entered  on  the  register  as 
associated  trade  marks  (c). 

Trade  marks — Associated  trade  marks— Combined  trade  marks.— 
If  the  proprietor  of  a  trade  mark  claims  to  be  entitled  to  the 
exclusive  use  of  any  portion  of  such  trade  mark  separately  he 
may  apply  to  register  the  same  as  separate  trade  marks.  Each 
such  separate  trade  mark  must  satisfy  all  the  conditions  and  have 
all  the  incidents  of  an  independent  trade  mark,  except  that  when 
registered  it  and  the  trade  mark  of  which  it  forms  a  part  are  to 
be  deemed  to  be  associated  trade  marks  and  are  to  be  entered  on 
the  register  as  such,  but  the  user  of  the  whole  trade  mark  is  for 
the  purposes  of  the  Act  to  be  deemed  to  be  also  a  user  of  such 
registered  trade  marks  belonging  to  the  same  proprietor  as  it 
contains  (d). 

Trade  marks — Assoeiated  trade  marks — Series  of  trade  marks. — 
When  a  person  claiming  to  be  the  proprietor  of  several  trade 
marks  for  the  same  description  of  goods  whichj  while  resembling 
each  other  in  the  material  particulars  thereof,  yet  differ  in  respect 
of :  (a)  statements  of  the  goods  for  which  they  are  respectively 
used  or  proposed  to  be  used ;  or  (b)  statements  of  number,  price, 
quality,  or  names  of  places ;  or  (c)  other  matter  of  a  non-dis- 
tinctive character  which  does  not  substantially  affect  the  identity 
of  the  trade  mark ;  or  (d)  colour ;  seeks  to  register  such  trade 
marks,  they  may  be  registered  as  a  series  in  one  registration. 
All  the  trade  marks  in  a  series  of  trade  marks  so  registered  are 
to  be  deemed  to  be,  and  are  to  be  registered  as,  associated  trade 
marks  (e). 

Trade  marks — Assoeiated  trade  marks — User. — Where  under 
the  provisions  of  the  Act  user  of  a  registered  trade  mark  is  re- 
quired to  be  proved  for  any  purpose,  the  tribunal  may  if  and  so 
far  as  it  thinks  right  accept  user  of  an  associated  registered  trade 
mark,  or  of  the  trade  mark  with  additions  or  alterations  not  sub- 
stantially affecting  its  identity,  as  an  equivalent  for  such  user  (/). 

Trade  marks — Special — Standardization. — Where  any  associa- 
tion or  person  undertakes  the  examination  of  any  goods  in  respect 
of  origin,  material,  mode  of  manufacture,  quality,  accuracy,  or 
other  characteristic,  and  certifies  the  result  of  such  examination 
by  mark  used  upon  or  in  connection  with  such  goods,  the  Board 
of  Trade  may,  if  they  shall  judge  it  to  be  to  the  public  advantage, 

(c)  5  Edw.  7,  c.  15,  s.  24.  (e)  lb.,  a.  26. 

(_d)  lb.,  s.  25.  (/)  lb.,  a.  27. 
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permit  such  association  or  person  to  register  such  mark  as  a 
trade  mark  in  respect  of  such  goods,  whether  or  not  such  associa- 
tion or  person  be  a  trading  association  or  trader  or  possessed  of  a 
goodwill  in  connection  with  such  examination  and  certifying  {g). 
When  so  registered,  the  trade  mark  is  deemed  in  all  respects  to 
be  a  registered  trade  mark  and  the  association  or  person  to  be  the 
proprietor,  save  that  it  is  only  transmissible  or  assignable  by  per- 
mission of  the  Board  of  Trade  Qi). 

Trade  marks — Bestrietions  on  registration. — Except  by  order 
of  the  court  or  in  the  case  of  trade  marks  in  use  before  the  13th 
day  of  August,  1875,  no  trade  mark  is  to  be  registered  in  respect 
of  any  goods  or  description  of  goods  which  is  identical  with  one 
belonging  to  a  diiferent  proprietor  which  is  already  on  the 
register  with  respect  to  such  goods  or  description  of  goods,  or  so 
nearly  resembling  such  a  trade  mark  as  to  be  calculated  to 
deceive  (i).  Where  each  of  several  persons  claims  to  be  pro- 
prietor of  the  same  trade  mark,  or  of  nearly  identical  trade  marks 
in  respect  of  the  same  goods  or  description  of  goods,  and  to  be 
registered  as  such  proprietor,  the  Eegistrar  may  refuse  to  register 
any  of  them  until  their  rights  have  been  determined  by  the  court, 
or  have  been  settled  by  agreement  in  a  manner  approved  by  him 
or  (on  appeal)  by  the  Board  of  Trade  (k).  In  case  of  honest  con- 
current user  or  of  other  special  circumstances  which,  in  the 
opinion  of  the  court,  make  it  proper  so  to  do,  the  court  may 
permit  the  registration  of  the  same  trade  marks,  or  of  nearly 
identical  trade  marks,  for  the  same  goods  or  description  of  goods 
by  more  than  one  proprietor  subject  to  such  conditions  and  limi- 
tations, if  any,  as  to  mode  or  place  of  user  or  otherwise,  as  it  may 
think  it  right  to  impose  (Z). 

No  notice  of  any  trust  expressed,  implied  or  constructive,  is 
to  be  entered  in  the  register,  and  no  such  notice  is  to  be  receiv- 
able by  the  Eegistrar  (m).  It  is  not  lawful  to  register  as  a  trade 
mark  or  part  of  a  trade  mark  any  matter,  the  use  of  which  would, 
by  reason  of  its  being  calculated  to  deceive  (n),  or  otherwise, 
be  disentitled  to  protection  in  a  court  of  justice,  or  would  be 


(g)  5  Edw.  7,  u.  15,  s.  62.  (n)  As  to  the  meaning  of  "  calculated 

(ft)  lb.  to  deceive,"  see  Eno  v.  Dunn,  15  App. 

(i)  16.,  s.  19.     See  Wiirs  Trade  Mark  Cas.  252;  58  L.  J.  Ch.  604;   Dexter's 

(1894),  1   Ch.  193;  62  L.  J.  Oh.  545;  Application,  In  re  (1S93),  2  Gh.  262 ;  62 

Price's  Patent  Candle  Co.,  In  re,  27  Oh.  L.  J.   Oh.   545 ;    Loftu^    Trade  Mark 

D.  681;  54  L.  J.  Ch.  210;    Australian  (1894),   1   Oh.   193;  63  L.  J.  Ch.  52; 

Wine  Importere,  In  re,  41  Ch.  D.  278 ;  Deneliam's   Trade  Mark  (1895),  2  Ch. 

58  L.  J.  Ch.  380  ;  Coodall's  Trade  Mark,  176 ;  64  L.  J.  Oh.  634  ;  Bass,  Batclife 

42  Oh.  D.  566 ;  Ehrmann's  Trade  Mark  and  Gretton's  Trade  Marks  (1902),  2  Ch. 

(1897),  2  Ch.  495;  66  L.  J.  Oh,  699.  579 ;  71  L.  J.  Ch.  779;  Aerators,  Lim., 

(7c)  5  Edw.  7,  c.  15,  B.  20.  v.  Tollit  (1902),  2  Ch.  319  ;  71  L.  J.  Ch. 

(0  lb.,  s.  21.  727. 

(m)  75.,  a.  5. 
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contrary  to  law  or  morality  or  any  scandalous  design  (o) ;  nor 
can  a  trade  mark  be  registered  which  was  originally  used  fraudu- 
lently, even  though  the  dishonest  portions  are  omitted  (p).  If  the 
trade  mark  itself  contains  a  material  misrepresentation  as  to  the 
character  of  the  goods  to  which  it  is  applied  (q),  or  if  the  trade 
itself  is  a  fraud  (r),  that  will  disentitle  a  complainant  to  an  in- 
junction, although  the  misrepresentation  is  so  obvious  that  no 
purchaser  would  be  deceived  (q).  The  use  of  the  word  "  patent  " 
after  the  patent  has  expired,  in  such  a  way  as  to  suggest  that  the 
article  is  protected  by  an  existing  patent,  will  vitiate  a  trade 
mark  and  deprive  it  of  protection  (s).  But  the  mere  statement 
on  the  trade  mark  that  the  article  is  "patent,"  where  the  word  is 
so  used  as  to  deceive  no  one,  is  not  such  a  misrepresentation, 
although  no  patent  for  it  has  been  taken  out,  if  the  goods  have, 
from  many  years'  usage,  acquired  that  designation  in  the  trade 
generally  (t)  ;  or  if  the  word  is  so  used  as  to  amount  to  a  state- 
ment that  the  goods  in  question  have  in  fact  been  made  according 
to  an  expired  patent  (m).  Neither  is  the  use  of  the  words  "  trade 
mark "  on  goods  when  the  user  in  fact  has  no  registered  trade 
mark,  but  is  only  entitled  to  a  trade  mark  by  user,  sufficient  to 
disentitle  him  to  relief  by  interlocutory  injunction,  for  the  use  of 
those  words  does  not  necessarily  imply  that  he  has  a  registered 
trade  mark  (x),  A  misrepresentation  of  fact  on  the  labels  consti- 
tuting a  trade  mark  does  not,  in  the  absence  of  any  design  to 
mislead,  disentitle  the  person,  who  is  guilty  of  it,  to  an  injunction 
restraining  a  rival  trader  from  the  use  of  a  name  which  is  a 
substantial  part  of  the  trade  mark  («/) ;  nor  would  a  collateral 
misrepresentation,  not  existing  in  the  trade  mark  or  label  itself, 
have  disentitled  him  to  relief  in  equity  (z). 

Trade  marks — Registration. — Any  person  claiming  to  be  the 
proprietor  of  a  trade  mark  desiring  to  register  the  same  must 
apply  in  writing  to  the  registrar  in  the  prescribed  (a)  manner  (6). 
The  registrar,  subject  to  the  provisions  of  the  Act,  may  refuse  the 

(o)  5  Edw.  7,  0.  15,  s.  11.  (u)  Jtamome  v.  Graham,  51  L.  J.  Ch. 

(p)  Fuente's   Trade  Marh    (1891),   2  897. 

Ch.  166 ;  60  L.  J.  Oh.  308.  (a;)  Sen  Sen  Co.  v.  BrUtens  (1899),  1 

(g)  Leather    Cloth   Co.    v.    American  Ch.  692 ;  68  L.  J.  Oh.  250. 

Leather  Cloth  Co.,  11  H.  L.  0.  523,  543 ;  (jf)  Cochrane  v.  MoNUh  (1896),  A.  0. 

35  L.  J.  Ch.  53  ;   Wood  v.  Lambert,  32  225  ;  65  L.  J.  P.  0.  20. 

Ch.  D.  247  ;  55  L.  J.  Ch.  377.  (z)  Ford  v.  Foster,  L.  E.  7  Ch.  611 ; 

(r)  Perry  v.    Truefitt,  6    Beav.   66  ;  41  L.  J.  Oh.  682 ;  Siegert  v.  Flndlater,  7 

Piddina  r.Movi,8  Sim.  477;  6  L.J.  Oh.  Oh.  D.  801;  47  L.  J.  Oh.  233;  Hudson 

345.  Y.  Osborne,  39  L.  J.  Oh.  79. 

(s)  Cheavin  v.  Walker,  5  Oh.  D.  850 ;  (a)  "  Prescribed  "  means,  in  relation 

46  L.  J.  Ch.  686.  to  proceedings  before  the    court,  pre- 

(«)  Marshall  v!  Boss,  L.  B.  8  Eq.  651 ;  scribed  by  rules  of  court,  and  in  other 

39  L.  J.  Ch.  225 ;  Leather  Cloth  Co.  v.  cases,  prescribed  by  the  Act    or    the 

Lorsont,  L.  R.  9  Etj.  345 ;  39  L.  J.  Ch.  Eules  thereunder,  see  5  Edw.  7,  c.  15, 

86 ;   Sykes  v.  Sykes,  3  B.  &  0.  541  ;  3  s.  3.    Power  is  given  by  sect.  60  to  the 

L  J.  (O.  S.)  K.  B.  46  ;  Ford  v.  Foster,  Board  of  Trade  to  make  Kules. 

L.  E.  7  Ch.  611;  41  L.  J.  Ch.  682.  (b)  5  Edw.  7,  o.  15,  s.  12  (1), 
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application,  or  may  accept  it  absolutely  or  subject  to  conditions, 
amendments,  or  modifications  (e)  ;  and  in  case  of  refusal  or 
conditional  acceptance,  the  registrar  is,  if  required  by  the  appli- 
cant, to  state  iu  writing  the  grounds  of  his  decision  and  the 
materials  used  by  him  in  arriving  at  it,  and  such  decision  is  subject 
to  appeal  to  the  Board  of  Trade  or  to  the  court  at  the  option  of 
the  applicant  {d).  Where  an  appeal  is  made  to  the  Board  of 
Trade,  the  latter  may,  if  they  think  fit,  refer  it  to  the  court  in  lieu 
of  hearing  and  deciding  it  themselves^  but  unless  it  is  so  referred 
the  Board  are  to  hear  and  decide  it,  and  their  decision  is  final  (e). 
The  registrar,  or  the  Board  of  Trade,  or  the  court,  as  the  case 
may  be,  may  at  any  time,  whether  before  or  after  acceptance, 
correct  any  error  in  or  in  connection  with  the  application,  or  may 
permit  the  applicant  to  amend  his  application  upon  such  terms  as 
they  may  think  fit  (/).  The  application,  when  accepted,  whether 
absolutely  or  subject  to  conditions,  is,  in  its  accepted  form  and 
as  soon  as  may  be  after  its  acceptance,  to  be  advertised  by  the 
registrar  in  the  prescribed  manner  ;  and  the  advertisement  is  to 
set  forth  all  conditions  subject  to  which  the  application  has  been 
granted  {g).  Where  registration  is  not  completed  within  twelve 
months  from  the  date  of  the  application  by  reason  of  default  on 
the  part  of  the  applicant,  the  registrar  may,  after  giving  notice 
of  the  non-completion  to  the  applicant  in  writing  in  the  prescribed 
manner,  treat  the  application  as  abandoned  unless  it  is  completed 
within  the  time  specified  in  the  notice  (h). 

Trade  marks — Begistration — Certificate  of  validity. — In  any 
legal  proceeding  in  which  the  validity  of  the  registration  of  a 
registered  trade  mark  comes  into  question  and  is  decided  in  favour 
of  the  proprietor  of  such  trade  mark,  the  court  may  certify  the 
same,  and  if  it  so  certifies  then  in  any  subsequent  legal  proceed- 
ing in  which  such  validity  comes  into  question  the  proprietor  of 
the  said  trade  mark,  on  obtaining  a  final  order  or  judgment  in  his 
favour,  shall  have  his  full  costs,  charges,  and  expenses  as  between 
solicitor  and  client,  unless  in  such  subsequent  proceeding  the 
court  certifies' that  he  ought  not  to  have  the  same  (i). 

Trade  marks — Begistration — Disclaimers. — If  a  trade  mark 
contains  parts  not  separately  registered  by  the  proprietor  as  trade 
marks,  or  if  it  contains  matter  common  to  the  trade  or  otherwise 

(c)  5  Edw.  7,  c.  15,  s.  12  (2).  2  Oh.  137 ;  65  L.  J.  Oh.  618. 

(d)  lb.,  s.  12  (3).  As  to  the  procedure         (e)  5  Edw.  7,  o.  15,  s.  59. 
on  appeal,  see  further,  ib.,  a.  12  (4),  (5).  (/)  lb.,  s.  12  (6). 
Under  the  repealed  enaotmenta  it  was  (_g)  lb.,  a.  13. 

held  that  although  the  court  had  juris-  (ft)  lb.,  a.  18.    The  repealed  enact- 

diotion  to  order  registration  on  condi-  ments  were  46  &  47  Vict.  c.  57,  a.  63 ; 

tions,  yet  it  could  not  order  a  registered  51  &  52  Vict.  c.  50,  a.  9 ;  and  see  Jaoh- 

trade   mark  to  be  confined  to  use  on  son  v.  Napper,  35  Oh.  D.  162 ;  56  L.  J. 

goods  exported  to  a  particular  country,  Oh.  406. 

see  Dewlmnt's  Application,  In  re  (1896),  (»)  5  Edw.  7,  c.  15,  a,  46. 


SECT.  VI.]     INJURIES  TO  INCORPOREAL  PROPERTY.  691 

of  a  non-distinctive  character,  the  registrar  or  the  Board  of 
Trade  or  the  court,  in  deciding  whether  such  trade  mark  is  to  be 
entered  or  to  remain  upon  the  register,  may  require,  as  a  con- 
dition of  its  being  upon  the  register,  that  the  proprietor  shall 
disclaim  any  right  to  the  exclusive  use  of  any  part  or  parts  of  such 
trade  mark,  or  of  all  or  any  portion  of  such  matter,  to  the  ex- 
clusive use  of  which  they  hold  him  not  to  be  entitled,  or  that  he 
shall  make  such  other  disclaimer  as  they  may  consider  needful 
for  the  purpose  of  defining  his  rights  under  such  registration  (k). 
But  no  disclaimer  upon  the  register  will  affect  any  rights  of  the 
proprietor  of  a  trade  mark  except  such  as  arise  out  of  the  regis- 
tration of  the  trade  mark  in  respect  of  which  the  disclaimer  is 
made  (Z). 

Trade  marks — Eegistration — Bate — Certificate. — When  an  ap- 
plication for  registration  of  a  trade  mark  has  been  accepted  and 
has  not  been  opposed,  and  the  time  for  notice  of  opposition  has 
expired,  or  having  been  opposed  the  opposition  has  been  decided 
in  favour  of  the  applicant,  the  registrar,  unless  the  Board  of 
Trade  otherwise  direct,  is  to  register  the  trade  mark,  and  the 
trade  mark,  when  registered,  is  registered  as  of  ^the  date  of 
the  application  for  registration,  and  such  date  is  deemed  for  the 
purposes  of  the  Act  to  be  the  date  of  registration  (m).  Every 
trade  mark  entered  on  the  register  existing  at  the  date  of  the 
commencement  of  the  Act  of  1905,  and  incorporated  under  that 
Act  with  the  present  register,  retains  its  original  date  {n).  On 
the  registration  of  a  trade  mark  the  registrar  is  to  issue  to 
the  applicant  a  certificate  in  the  prescribed  form  of  the  registra- 
tion of  such  trade  mark  under  the  hand  of  the  registrar,  and 
sealed  with  the  seal  of  the  patent  office  (o). 

Trade  marks — Hegistration — Duration. — The  registration  of  a 
trade  mark  is  for  a  period  of  fourteen  years,  but  may  be  renewed 
from  time  to  time  in  accordance  with  the  provisions  of  this 
Act  (p). 

Trade  marks  —  Registration  —  Renewal.  —  The  registrar,  on 
application  made  by  the  registered  proprietor  of  a  trade  mark  in 
the  prescribed  manner  and  within  the  prescribed  period,  is  to 
renew  the  registration  of  such  trade  mark  for  a  period  of  fourteen 
years  from  the  expiration  of  the  original  registration  or  of  the  last 

(V)  5  Edw.  7,  c.  15,  s.  15.  Oh.  550 ;  Smokeless  Powder  Co.'s  Trade 

(I)  lb.    As  to  non-disclaimer  of  a  per-  Mark  (1892),  1  Oh.  590  ;  61  L.  J.  Oh. 

son's  own  name,  or  the  foreign  equiva-  391 ;    Coleman's   Trade  Mark  (1894),  2 

lent  of  it,  or  his  place  of  buBiness  and  Oh.  115;  63  L.  J.  Oh.  403. 

the  effect  of  any  such  name  being  on  the  (m)  5  Edw.  7,  c.  15,  s.  16. 

register  under  the  repealed  enactments  (»)  Ih.,  a.  6. 

(46  &  47  Vict.  c.  57,  s.  64  (3)  (i.),  and  51  &  (o)  lb.,  a.  17. 

52  Vict.   c.  50,  B.  10  (1)),  see  ColmarCs  (p)  lb.,  s.  28. 

Trade  Mark  (1891),  2  Oh.  402 ;  60  L,  J. 

2  Y  2 
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renewal  of  registration,  as  the  case  may  be,  which  date  is  termed 
"  the  expiration  of  the  last  registration  "  (q). 

Trade  mark — Begistration — Procedure  on  expiry. — At  the  pre- 
scribed time  before  the  expiration  of  the  last  registration  of  a 
trade  mark,  the  registrar  is  to  send  notice  in  the  prescribed 
manner  to  the  registered  proprietor  at  his  registered  address  of 
the  date  at  which  the  existing  registration  will  expire  and  the 
conditions  as  to  payment  of  fees  and  otherwise  upon  which  a 
renewal  of  such  registration  may  be  obtained,  and  if  at  the  expira- 
tion of  the  time  prescribed  in  that  behalf  such  conditions  have  not 
been  duly  complied  with,  the  registrar  may  remove  such  trade 
mark  from  the  register,  subject  to  such  conditions  (if  any)  as  to 
its  restoration  to  the  register  as  may  be  prescribed  (r). 

Trade  nmrhs — Registration — Status  of  unrenewed  trade  mark. — 
Where  a  trade  mark  has  been  removed  from  the  register  for  non- 
payment of  the  fee  for  renewal,  such  trade  mark  is,  nevertheless, 
for  the  purpose  of  any  application  (s)  for  registration  during  one 
year  next  after  the  date  of  such  removal,  to  be  deemed  to  be  a 
trade  mark  which  is  already  registered,  unless  it  is  shown  to  the 
satisfaction  of  the  registrar  that  there  had  been  no  hona  fide 
trade  user  of  such  trade  mark  during  the  two  years  immediately 
preceding  such  removal  (t). 

Trade  marks — Effect  of  registration — Powers  of  registered  pro- 
prietor.— By  sect.  38,  subject  to  the  provisions  of  the  Act — (1) 
The  person  for  the  time  being  entered  in  the  register  as  pro- 
prietor of  a  trade  mark,  subject  to  any  rights  appearing  from  such 
register  to  be  vested  in  any  other  person,  has  power  to  assign  the 
same,  and  to  give  effectual  receipts  for  any  consideration  for  such 
assignment ;  (2)  any  equities  in  respect  of  a  trade  mark  may  be 
enforced  in  like  manner  as  in  respect  of  any  other  personal 
property  (m). 

Trade  marks — Effect  of  registration — Rights  of  proprietor. — 
By  sect.  39,  subject  to  the  provisions  of  sect.  41  (v)  of  the  Act 
and  to  any  limitations  and  conditions  entered  upon  the  register, 
the  registration  of  a  person  as  proprietor  of  a  trade  mark,  if  valid, 
gives  to  such  person  the  exclusive  right  to  the  use  of  such  trade 
mark  upon  or  in  connection  with  the  goods  in  respect  of  which  it 
is  registered ;  but  where  two  or  more  persons  are  registered  pro- 
prietors of  the  same  (or  substantially  the  same)  trade  mark  in 
respect  of  the  same  goods  no  rights  of  exclusive  user  of  such 
trade  mark  (except  so  far  as  their  respective  rights  shall  have 

(g)  5  Bdw.  7,  o.  15,  b.  29.  (u)  lb.,  s.  38. 

(r)  26.,  s.  30.  (y)  I.e.  the  provisions  as  to  registra- 

(s)  Apparently  by  a  person  other  than  tion  being  oouolusive  after  seven  years, 

the  proprietor  originally  registered.  see  j^ost,  p.  693. 
it)  5  Edw.  7,  c.  15,  s,  31. 
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been  defined  by  the  court)  can  be  acquired  by  any  one  of  such 
persons  as  against  any  other  by  the  registration  thereof,  but  each 
of  such  persons  otherwise  has  the  same  rights  as  if  ho  were  the 
sole  registered  proprietor  thereof  (x). 

Trade  marks — Efect  of  registration — Prima  facie  evidence  of 
validity. — By  sect.  40,  in  all  legal  proceedings  relating  to  a 
registered  trade  mark  (including  applications  under  sect.  35  (y) 
of  the  Act)  the  fact  that  a  person  is  registered  as  proprietor  of 
such  trade  mark  is  prima  facie  evidence  of  the  validity  of  the 
original  registration  of  such  trade  mark  and  of  all  subsequent 
assignments  and  transmissions  of  the  same  (z). 

Trade  marks — Effect  of  registration — Conclusive  after  seven 
years. — By  sect.  41,  "  In  all  legal  proceedings  relating  to  a 
registered  trade  mark  (including  applications  under  sect.  35  (a) 
of  this  Act)  the  original  registration  of  such  trade  mark  shall 
after  the  expiration  of  seven  years  from  the  date  of  such  original 
registration  (or  seven  years  from  the  passing  of  this  Act,  which- 
ever shall  last  happen)  be  taken  to  be  valid  in  all  respects  unless 
such  original  registration  was  obtained  by  fraud,  or  unless  the 
trade  mark  offends  against  the  provisions  of  sect.  11  of  this 
Act:  Provided  that  nothing  in  this  Act  shall  entitle  the  pro- 
prietor of  a  registered  trade  mark  to  interfere  with  or  restrain  the 
user  by  any  person  of  a  similar  trade  mark  upon  or  in  connection 
with  goods  upon  or  in  connection  with  which  such  person  has,  by 
himself  or  his  predecessors  in  business,  continuously  used  such 
trade  mark  from  a  date  anterior  to  the  user  of  the  first-mentioned 
trade  mark  by  the  proprietor  thereof  or  his  predecessors  in 
business,  or  to  object  (or  such  user  being  proved)  to  such  person 
being  put  upon  the  register  for  such  similar  trade  mark  in  respect 
of  such  goods  under  the  provisions  of  sect.  21  of  this  Act "  (b). 

Trade  marks — Efect  of  registration — User  of  name,  address,  or 
description  of  goods. — No  registration  under  the  Act  of  1905 
interferes  with  any  bond  fide  use  by  a  person  of  his  own  name  or 
place  of  business  or  that  of  any  of  his  predecessors  in  business,  or 
the  use  by  any  person  of  any  dona  fide  description  of  the  character 
or  quality  of  his  goods  (c). 

Trade  marks — Effect  of  registration — "Passing-off"  action. — ■ 
Nothing  in  the  Act  is  to  be  deemed  to  affect  rights  of  action 
against  any  person  for  passing  off  goods  as  those  of  another  person 
or  the  remedies  in  respect  thereof  (d). 

Trade  marks — Opposition  to  registration. — Any  person   may, 

(x)  5  Edw.  7,  c.  15,  s.  39.  (a)  See  note  (i/),  supra. 

ly)  Le.  applications  for  reotifloation  of  (b)  5  Edw.  7,  o.  15,  8.  41. 

the  register,  see  post,  p.  695.  (c)  lb.,  S.  44. 

(2)  5  Edw.  7,  c.  15,  s.  40.  (d)  lb.,  s.  45 ;  ante,  p.  679 ;  post,  p.  841. 
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■within  the  prescribed  time  (e)  from  the  date  of  the  advertisement 
of  an  application  for  the  registration  of  a  trade  mark,  give  notice 
to  the  registrar  of  opposition  to  the  registration  (/).  The  notice 
is  to  be  given  in  writing  in  the  prescribed  manner,  and  to  include 
a  statement  of  the  grounds  of  opposition  (g).  The  registrar  is  to 
send  a  copy  of  the  notice  to  the  applicant,  and  within  the  pre- 
scribed time  (h)  after  the  receipt  of  the  notice,  the  applicant  is  to 
send  to  the  registrar  in  the  prescribed  manner,  a  counter-state- 
ment of  the  grounds  on  which  he  relies  for  his  application,  and,  if 
he  does  not  do  so,  he  is  to  be  deemed  to  have  abandoned  his 
application  (i).  If  he  sends  such  counter-statement,  the  registrar 
is  to  furnish  a  copy  thereof  to  the  persons  giving  notice  of  opposi- 
tion, and,  after  hearing  the  parties,  if  so  required,  and  considering 
the  evidence,  is  to  decide  whether,  and  subject  to  what  conditions, 
registration  is  to  be  permitted  (k).  The  decision  of  the  registrar 
is  subject  to  appeal  to  the  court,  or,  with  the  consent  of  the 
parties,  to  the  Board  of  Trade  (I).  On  the  hearing  of  any  such 
appeal,  any  party  may  either  in  the  prescribed  manner  or  by 
special  leave  of  the  tribunal  bring  forward  further  material  for 
the  consideration  of  the  tribunal  (m).  No  further  grounds  of 
objection  to  the  registration  are  to  be  allowed  to  be  taken  by  the 
opponent  or  the  registrar  other  than  those  stated  by  the  opponent 
as  above  provided  except  by  leave  of  the  tribunal  hearing  the 
appeal ;  and  where  any  further  grounds  of  objection  are  taken 
the  applicant  is  entitled  to  withdraw  his  application  without 
payment  of  the  costs  of  the  opponent  on  giving  notice  as  pre- 
scribed (n).  ^Power  is  given  to  the  registrar  or  to  the  Board  of 
Trade,  in  the  case  of  an  appeal,  to  award  such  costs  as  they  may 
consider  reasonable,  and  to  direct  how  and  by  what  parties  they 
are  to  be  paid  (o).  A  party  giving  notice  of  opposition  or  of 
appeal,  who  neither  resides  nor  carries  on  business  in  the  United 
Kingdom,  may  be  required  to  give  security  for  costs  of  the  pro- 
ceedings before  the  tribunal  relative  to  such  opposition  or  appeal 
and  in  default  of  such  security  being  duly  given  the  opposition  or 
appeal  may  be  treated  as  abandoned  ( p). 

Trade  marks — Correction  of  register. — By  sect.  32  of  the  Act  of 
1905  (q),  the  registrar  may,  on  request  made  in  the  prescribed 
manner  by  the  registered  proprietor  or  by  some  person  entitled 

(e)  The  "  time  "  under  46  &  47  "Vict.  (i)  5  Edw.  7,  c.  15,  B.  14  (3). 
c.  57,  B.  69,  and  51  &  52  Vict.  o.  50,  s.  (&)  26.,  «.  14  (4). 
13,  was  ■within  one  month  or  such  further  (l)  lb.,  s.  14  (5),  and  (6)  as  to  pro- 
lime  not  exceeding  three  months  as  the  cedure  on  appeal, 
comptroller  might  allow,  of  the  advertise-  (m)  5  Edw.  7,  c.  15,  B.  14  (7). 
ment.   See  also  Trade  Mark  Rules,  1 890,  (m)  J^i  s.  14  (8). 
r.  31,  and  5  Edw.  7,  o.  15,  ss.  3,  73.  (o)  lb.,  s.  14  (10). 

(?)  5  Edw.  7,  c.  15,  s.  14  (1).  (p)  J6.,  s.  14  (11). 

(g)  lb.,  B.  14  (2).  (2)  lb.,  B.  32. 

(li)  See  note  (e),  supra. 
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by  law  to  act  in  his  name  :  (1)  correct  any  error  in  the  name  or 
address  of  the  registered  proprietor  of  a  trade  mark ;  or  (2)  enter 
any  change  in  the  name  or  address  of  the  person  who  is  registered 
as  proprietor  of  a  trade  mark ;  or  (3)  cancel  (r)  the  entry  of  a 
trade  mark  on  the  register ;  or  (4)  strike  out  any  goods  or  classes 
of  goods  (s)  from  those  for  which  a  trade  mark  is  registered  ;  or 
(5)  enter  a  disclaimer  or  memorandum  relating  to  a  trade  mark 
which  does  not  in  any  way  extend  the  rights  given  by  the  existing 
registration  of  such  trade  mark. 

Any  decision  of  the  registrar  under  this  section  is  subject  to 
appeal  to  the  Board  of  Trade. 

Trade  marks — Correotion  of  register — Alteration  of  registered 
trade  mark, — The  registered  proprietor  of  any  trade  mark  may 
apply  in  the  prescribed  manner  to  the  registrar  for  leave  to  add 
to  or  alter  such  trade  mark  in  any  manner  not  substantially 
affecting  the  identity  of  the  same,  and  the  registrar  may  refuse 
such  leave  or  may  grant  the  same  on  such  terms  as  he  may  think 
fit,  but  any  such  refusal  or  conditional  permission  shall  be  subject 
to  appeal  to  the  Board  of  Trade  (t).  If  leave  be  granted  the  trade 
mark  as  altered  is  to  be  advertised  in  the  prescribed  manner  (u). 

Trade  marks — Beotifieation  of  register. — By  sect.  35,  subject 
to  the  provisions  of  the  Act,  the  court  may,  on  the  application 
in  the  prescribed  manner  of  any  person  aggrieved  (x)  by  the 
non-insertion  in  or  omission  from  the  register  of  any  entry,  or  by 
any  entry  made  in  the  register  without  sufficient  cause  (y),  or  by 
any  entry  wrongly  remaining  on  the  register,  or  by  any  error  or 
defect  in  any  entry  in  the  register,  make  such  order  for  making, 
expunging  or  varying  such  entry  as  it  may  think  fit  (2),  and  may 
in  any  proceeding  under  this  section  decide  any  question  necessary 
or  expedient  to  decide  in  connection  with  the  rectification  of  the 
register  (a).  In  case  of  fraud  in  the  registration  or  transmission 
of  a  registered  trade  mark  the  registrar  may  himself  apply  to  the 
court  under  the  provisions  of  this  section  (h).     Any  order  of  the 

(f)  As  to  cancellation  of  old  trade  see  Henry  Clay  and  Booh,  In  re  (1892),  3 

mark  under  46  &  47  Vict.  c.  57,  s.  91,  Ch.  549 ;  62  L.  J.  Oh.  143. 

see  Ehrmann's  Trade  Mark  (1897),  2  Ch.  («)  5  Edw.  7,  c.  15,  s.  34. 

495 ;  66  L.  J.  Ch.  699.  (k)  See  Biviere's  Trade  Mark,  26  Ch. 

(s)  See  Edivards  v.  Demit,  30  Ch.  D.  D.  48 ;  53  L.  J.  Ch.  578 ;  Apollinaris 

454;  55  L.  J.  Ch.  125;  Harrison,  Mb-  Co.'s  Trade  Marie  (1891),  2  Ch.  186;  61 

Gregor  &  Co.'s  Trade  Marks,  42  Ch.  T>.  L.  J.  Ch.  625 ;  Talbot's  Trade  Mark,  63 

691,  as  to  rectifying  register  by  restrict-  L.  J.  Oh.  264 ;  Batt  &  Co.'s  Trade  Mark's 

ing  entry,  where  proprietor  entitled  to  (1898),  2  Ch.  432 ;  67  L.  J.  Oh.  576. 

protection  for  part  only,  to  that  part.  (2/)  Batt  &  Co.'s  Trade  Marks,  supra. 

(t)  5  Edw.  7, 0.  15,  B.  34.    The  corre-  (2)  5  Edw.  7,  o.  15,  s.  35  (1). 

spending  repealed  enactment  (46  &  47  (a)  76.,  s.  35  (2).    As  to  rectiflaation 

Vict.  c.  57,  s.  92)  was  held  not  to  apply  of  the  register  where  the  registered  pro- 

to  a  change  of  a  proprietor's  name,  see  prietor  of  the  trade  marlj  was  resident 

New  Ormonde  Oyale  Co.'s  Trade  Mark  abroad,  see  King  &  Co.'s  trade  Mark 

(1896),  2  Ch.  520;  65  L.  J.   Ch.   785.  (1892),  2  Ch.  462;  62  L.  J.  Ch.  153. 

As  to  alteration  of  nn  old  trade  marlc,  (6)  5  Edw.  7,  c.  15,  s.  35  (8), 


696  INJURIES   TO  EIGHTS  OF    PROPERTY.     [CHAP.  VII. 

court  rectifying  the  register  is  to  direct  that  notice  of  the  recti- 
fication ^shall  be  served  upon  the  registrar  in  the  prescribed 
manner  who  shall  upon  receipt  of  such  notice  rectify  the  register 
accordingly  (c).  Under  the  Act  of  1883  (d),  it  was  held  that  any 
trader  was,  in  the  sense  of  that  statute,  aggrieved  wherever  the 
retention  of  a  trade  mark  on,  or  its  removal  from,  the  register 
operated  in  restraint  of  what  would  otherwise  be  his  legal 
rights  (e). 

Trade  marks — Bemoval  from  register — Marhs  registered  wider 
previous  Acts, — By  sect.  36,  no  trade  mark  which  was  on  the 
register  at  the  commencement  of  the  Act  of  1905,  and  which 
under  that  Act  is  a  registrable  trade  mark,  is  to  be  removed  from 
the  register  on  the  ground  that  it  was  not  registrable  under  the 
Acts  in  force  at  the  date  of  its  registration.  But  nothing  in  the 
section  is  to  subject  any  person  to  any  liability  in  respect  of  any 
act  or  thing  done  before  the  commencement  of  the  Act  to  which 
he  would  not  have  been  subject  under  the  Acts  then  in  force  (/  ). 

Trade  marks — Bemoval  from  register — Non-user. — A  regis- 
tered trade  mark  may,  on  the  application  to  the  court  of  any 
person  aggrieved,  be  taken  off  the  register  in  respect  of  any 
of  the  goods  for  which  it  is  registered,  on  the  ground  that  it  was 
registered  by  the  proprietor  or  a  predecessor  in  title  without  any 
hona  fide  intention  to  use  the  same  in  connection  with  such  goods, 
and  there  has  in  fact  been  no  hona,  fide  user  of  the  same  in  con- 
nection therewith,  or  on  the  ground  that  there  has  been  no  hond 
fide  user  of  such  trade  mark  in  connection  with  such  goods  during 
the  five  years  immediately  preceding  the  application,  unless  in 
either  case  such  non-user  is  shown  to  be  due  to  special  circum- 
stances in  the  trade,  and  not  to  any  intention  not  to  use  or  to 
abandon  such  trade  mark  in  respect  of  such  goods  {g) . 

Trade  marks — Assignment. — By  sect.  22  (h),  "  a  trade  mark 
when  registered  shall  be  assigned  and  transmitted  only  in  con- 
nection with  the  goodwill  of  the  business  (i)  concerned  in  the 
goods  for  which  it  has  been  registered,  and  shall  be  determinable 
with  that  goodwill.  But  nothing  in  this  section  shall  be  deemed 
to  affect  the  right  of  the  proprietor  of  a  registered  trade  mark  to 
assign  the  right  to  use  the  same  in  any  British  possession  or  pro- 
tectorate or  foreign  country  in  connection  with  any  goods  for 
which  it  is  registered  together  with  the  goodwill  of  the  business 

(e)  5  Edw.  7,  o.  15,  s.  35  (4).  388 ;  62  L.  J.  Ch.  848. 

(d)  46  &  47  Vict.  c.   57,  s.  90,  as  (/)  5  Edw.  7,  o.  15,8.86. 
amended  by  51  &  52  Vict.  o.  50,  s.  23.  (?)  lb.,  s.  37. 

(e)  Per  Lord  Watson,  Powell  v.  Sir-  (7t)  lb.,  s.  22. 

mingharr.   Vinegar  Brewery  Co.  (1894),  (i)   See  Magnolia  Metal  Co.'s   Trade 

A.   0.   8 ;    68  L.  J.  Ch.   153,  and  per      Mark  (1897),  2  Ch.  371 ;  66  L.  J.  Ch. 
Bowen,  L.J,,  in  the  0.  A.  (1893),  2  Ch.       598. 
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therein  in  such  goods."  Associated  trade  marks  (h)  are  assign- 
able or  transmissible  only  as  a  whole  and  not  separately,  but  they 
are  for  all  other  purposes  to  be  deemed  to  have  been  registered 
as  separate  trade  marks  (l).  A  special  trade  mark  within  the 
meaning  of  sect.  62,  when  registered  in  accordance  with  provisions 
of  that  section,  is  to  be  deemed  in  all  respects  to  be  a  registered 
trade  mark,  but  such  trade  mark  is  transmissible  or  assignable 
only  by  permission  of  the  Board  of  Trade  (m).  Notifications  of 
assignments  and  transmissions  of  trade  marks  are  to  be  entered  in 
the  register  of  trade  marks  (n).  Where  a  person  becomes  entitled 
to  a  registered  trade  mark  by  assignment,  transmission,  or  other 
operation  of  law,  the  registrar  shall,  on  request  made  in  the 
prescribed  manner,  and  on  proof  of  title  to  his  satisfaction,  cause 
the  name  and  address  of  such  person  to  be  entered  on  the  register 
as  proprietor  of  the  trade  mark ;  and  any  decision  of  the  registrar 
under  the  section  is  subject  to  appeal  to  the  court,  or,  with  the 
consent  of  the  parties  to  the  Board  of  Trade  (o).  Under  the  Act 
of  1883  it  was  decided  that  where  a  trade  mark  had  been  registered, 
an  assignee  of  the  registered  proprietor  could  bring  an  action  to 
prevent  the  use  of  the  trade  mark  without  having  registered  the 
assignment  (  p).  The  assignment  of  the  right  to  use  a  particular 
name  in  trade,  although  expressed  to  include  the  goodwill  of  the 
business  carried  on  under  that  name,  cannot  have  any  validity 
unless  in  substance  and  in  fact  the  goodwill  of  the  business  to 
which  the  name  is  attached  is  also  transferred  (q). 

Trade  marks — Assignment — Ap;portionment  ^  on  dissolution  of 
partnership. — By  sect.  23,  in  any  case  where  from  any  cause, 
whether  by  reason  of  dissolution  of  partnership  or  otherwise,  a 
person  ceases  to  carry  on  business,  and  the  goodwill  of  such  person 
does  not  pass  to  one  successor  but  is  divided,  the  registrar  may 
(subject  to  the  provisions  of  this  Act  as  to  associated  trade  marks), 
on  the  application  of  the  parties  interested,  permit  an  apportion- 
ment of  the  registered  trade  marks  of  the  person  among  the 
persons  in  fact  continuing  the  business,  subject  to  such  conditions 
and  modifications,  if  any,  as  he  may  think  necessary  in  the  public 
interest.  Any  decision  of  the  registrar  under  this  section  is 
subject  to  appeal  to  the  Board  of  Trade  (r). 

Trade  marks— Infringement  (s). — The  use  of  a  mark  so  similar 

(k)  As  to  what  are  "  associated  trade  (p)  Uilee  v.  Hemhaw,  31  Ch.  D.  323 ; 

marks,"  see  5  Bdw.  7,  c.  15,  s.  24 ;  ante,  55  L.  J.  Oh.  273. 

p  686.  (q)  Thorneloer.mil(189i),10h.5ed; 

(0  5  Bdw.  7,  c.  15,  s.  27.  63  L.  J.  Ch.  331. 

(m)  lb.,  B.  62;  ante,  p.  687.  (r)  5  Edw.  7,  o.  15,  a.  23. 

(n)  lb.,  B.  4.     See   Welleorm's  Trade  (s)   An  action   for   infringement    of 

Mark,  32  Ch.  D.  213 ;  55  L.  J.  Ch.  542  ;  a  trade  mark  cannot  be  brought  in  the 

decided  on  46  &  47  Vict.  c.  57,  S3. 78,  87.  County  Court,  Bow  v.  Hart  (1905),  1 

(o)  5  Bdw.  7,  c.  15,  s,  33.  K.  B.  592  ;  74  L.  J.  K.  B.  341, 
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as  to  lead  or  be  likely  to  lead  purchasers  to  buy  the  goods  marked 
therewith,  under  the  impression  that  they  are  the  goods  of  the 
original  manufacturer  whose  mark  they  bear,  has  been  held  to  be 
an  infringement  of  that  mark  (f),  although  the  marks  are  so  far 
different  that  any  one  seeing  them  side  by  side  would  not  be 
misled  (m),  and  although  no  purchaser  has  been  actually  misled  (x). 

A  trader  has  a  right  to  make  and  sell  machines  similar  in 
form  and  construction  to  those  made  and  sold  by  a  rival  trader, 
and  he  has  a  right  to  refer  by  advertisement  to  the  rivals'  machines 
and  name,  provided  he  does  so  in  a  way  to  prevent  any  reasonable 
possibility  of  deception  (y).  If  one  trader  appropriates  a  material 
and  substantial  part  of  the  trade  mark  of  another  trader,  he  must 
avoid  the  reasonable  probability  of  error  or  deception,  and  the 
onus  is  on  him  to  show  that  purchasers  will  not  be  deceived  (2). 
Where  a  trade  mark  of  a  firm  selling  condensed  milk  consisted 
partly  of  a  figure  of  a  dairy-maid,  but  the  word  "  Dairy-maid  "  was 
not  used  on  the  mark,  nevertheless  people  commonly  called  it  the 
"Dairy-maid"  brand,  it  was  held  an  infringement  to  sell  con- 
densed milk  under  a  trade  mark  using  the  word  "  Dairy-maid," 
but  not  the  figure  (a).  Whether  a  new  mark  is  so  like  another  as 
to  be  calculated  to  deceive,  is  a  question  of  comparison  of  the 
two  when  both  are  fairly  used,  and  the  size,  material,  effect  of 
wear  and  tear,  and  all  other  circumstances  are  considered ;  if, 
then,  one  is  likely  to  be  mistaken  for  the  other,  it  is  calculated 
to  deceive  (b).  In  an  action  for  the  infringement  of  a  trade  mark 
the  court  trying  the  question  of  infringement  is  to  admit  evidence 
of  the  usages  of  the  trade  in  respect  of  the  get-up  of  the  goods 
for  which  the  trade  mark  is  registered,  and  of  any  trade  marks  or 
get-up  legitimately  used  in  connection  with  such  goods  by  other 
persons  (c).  No  person  is  entitled  to  institute  any  proceeding  to 
prevent  or  to  recover  damages  for  the  infringement  of  an  un- 
registered trade  mark  unless  such  trade  mark  was  in  use  before 
August  13,  1875,  and  has  been  refused  registration  under  this 
Act.  The  registrar  may,  on  request,  grant  a  certificate  that  such 
registration  has  been  refused  (d). 

Trade  marks — Action — Damages. — In  the  case  of  a  trade  mark, 
the  article  sold  is  open  to  the  whole  world  to  manufacture ;  and 

(0  Gope  V.  Evans,  L.  E.  18  Eq.  138.  13  Ch.  D.  484  ;   7  App.  Gas.  219  ;   51 

(m)  Seixo  V.  Provezende,  L.  R.  1  Oh.  L.  J.   Ch.  797;    Worthingion    &    Co.'s 

192 ;    Wothmpoon  v.  Currie,  L.   R.   5  Trade  Mark,  14  Gh.  D.  8 ;  49  L.  J.  Gb. 

H.  L.  508;   42  L.  J.  Gh.  130;    Mont-  646. 

gomery  v.  Tlwmpson  (1891),  A.  G.  217  ;  (a)  Anglo-Swiss  Co.  v.  Metcalf,  31  Gh. 

60  L.  J.  Gh.  757.  D.  454 ;  55  L;  J.  Gh.  463. 

(x)   Orr-Eming  &  Co,  v.  Johnston  &  (b)  Lyndon's  Trade  Marie,  32  Gh.  D. 

Co.,  infra.  109 ;  55  L.  J.  Oh.  456. 

(y)  Singer  Co.  v.  Loog,  8  App.  Gas.  15 ;  (e)  5  Edw.  7,  o.  15,  s.  43. 

52  L.  J.  Ch.  481.  (d)  lb.,  s.  42. 

(z)  Orr-Ewing  &  Co.  v.  Johnston  &  Co., 
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the  only  right  the  plaintiff  has  is  that  goods  shall  not  be  sold  under 
his  mark.  It  does  not  follow,  therefore,  that  the  plaintiff  can 
claim  damages  for  every  article  manufactured  by  the  defendant, 
although  sold  under  that  mark  (e).  A  plaintiff,  on  proof  of  an 
infringement,  is  entitled  to  nominal  damages,  and  the  inferiority 
of  the  defendant's  goods  may  affect  the  amount  of  the  damages 
recoverable,  but  the  substitution  by  the  defendant  of  goods  of 
equal  quality  with  those  of  the  plaintiff  cannot  injure  the  reputa- 
tion of  the  latter's  goods  (/).  If  a  person  sells  his  goods  with  the 
intention  of  deceiving  purchasers  and  of  inducing  them  to  believe 
they  are  the  goods  of  another,  the  latter  is  entitled  to  recover 
nominal  damages  even  though  no  special  damage  is  proved  (g). 

Trade  marks — Injunction. — A  plaintiff,  to  obtain  an  injunction 
in  a  passing-off  case,  need  not  prove  fraud  or  give  evidence  that 
any  single  person  was  deceived  (h) ;  nor  need  he  either  aver  or 
prove  fraud  to  obtain  protection  for  a  trade  mark  ({).  An  in- 
junction may  be  granted  for  the  infringement  of  a  trade  mark  in 
this  country,  whatever  may  be  the  country  of  the  manufacturer 
who  has  been  defrauded  (/«).  The  proprietor  of  a  trade  mark  is 
not  disentitled  to  an  injunction  because  the  infringement  is  not 
fraudulent  or  was  made  in  ignorance  of  his  rights  (l) ;  nor  because 
no  actual  infringement  has  taken  place  provided  he  proves  tha 
an  infringement  either  has  been  threatened  by  or  is  in  con- 
templation of  the  defendant  (m).  The  court  grants  an  injunction 
in  cases  of  the  fraudulent  use  of  a  name  (n),  or  of  the  fraudulent 
imitation  of  goods  (o),  and  of  trade  labels  (p)  calculated  to 
deceive. 

Trade  marks — Account  of  profits. — Where  the  trade  mark  has 

(e)  Davenport  v.  Sylands,  L.  E.  1  Eq.  (I)  See  Edelsten  v.  Edeltten,  1  De  G. 

302;  35  L.  J.  Ch.  204.  J.  &  S.  185;  9  Jur.  N.  S.  479;  Moet  v. 

(/)  BZo/eZ(J  V.  Pa2/Ke,  4  B.  &  Ad.  410 ;  Couston,  33  Beav.    578;    MilUngton  v 

2  L.  J.  K.  B.  68 ;  Badgers  v.  Nowill,   5  Fox,  3  Myl.  &  Or.  338.     As  to  intent 

0.  B.  109 ;   17  L.  J.  0.  P.  52 ;  Singer  being  immaterial,  see  ante,  p.  682. 

Manufacturing  Co.  v.  Loog,  8  App.  Cas.  (m)  See  Austria  {Emperor')  v.  Bay,  3 

15,  29 ;  52  L.  J.  Oh.  481.    As  to  burden  De  G.  P.  &  J.  217 ;  30  L.  J.  Oh.  690.    In 

of  proving  substantial  damage  being  on  the  case  of  infringement  of  a  patent  the 

the  plaintiff,  see  Leather   Cloth   Co.  v  court  has  no  jurisdiction  to  restrain  a 

Hirschfleld,  L.  R.  1  Eq.  299.  foreigner  abroad  as  regards  transactions 

(g)    Beddaway    v.    Bentham    Bemp  carried  on  by  him  in  his  own  country, 

Svinninq  Co.  (1892),  2  Q.  B.  639.  Badische  Anilin  Fabrih  v.  Basle  Chemi- 

(K)   Bourne's  Trade  Marh  (1903),  1  cal  Works  (1898),  A.  0.  200;  67  L.   J. 

Ch.  211;   72  L.  J.   Ch.   168;    London  Oh.  141. 

General  Omnibus  Co.  v.  Lavell  (IdOl),  1  (n)   Montgomery  v.  Tliompson  (1891), 

Oh.  133;  70  L.  J.  Oh.  17.  A.  C.  217;  60  L.  J.  Ch.  757;  Pinet  & 

(i)  Singer  Manufacturing  Co.  v.  Wil-  Co.  v.  Maison  Louis  Pinet  (1898),  1  Ch. 

son,  3  App.  Cas.  376 ;  47  L.  J.  Ch.  481,  179  ;  67  L.  J.  Ch.  41. 

per  Lord  Cairns.  (o)  Lever  v.   Goodwin,  36  Oh.  D.  1 ; 

(k)  Solhway  v.  Eolloway,  13  Beav.  Bosenthal  v.  Beynolds  &  Co.  (1892),  2 

213 ;  Franks  v.    Weaver,  10  Beav.  297  ;  Oh.  301 ;  61  L.  J.  Ch.  508  ;  Beddaway 

Collins  Co.  V.  Brown,  3  Kay  &  J.  423 ;  v.  Bentham  Bemp  Spinning  Co.  (1892), 

Leather  Cloth  Co.  v.  American  Cloth  Cm.,  2  Q.  B.  639. 

I  H  &  M.  271;  4  De  G.  J.  &  S.  137;  (p)   Paine  &  Co.  v.  Baniell  &  Sons 

II  H.  L.  0.  523;  35  L.  J.  Oh.  53.  Breweries  (1893),  2  Oh.  567;  62  L.  J. 
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been  used  with  the  knowledge  that  it  belongs  to  another  manu- 
facturer, the  court  will,  in  addition  to  an  injunction  against  the 
future  use  of  it,  decree  an  account  of  profits,  and  give  compensa- 
tion in  respect  of  the  past  use  after  knowledge  of  the  prior  right  (q). 
But  an  account  of  the  profits  and  an  inquiry  as  to  the  damages 
sustained  by  an  infringement  are  alternative  remedies  (r).  The 
rule  in  patent  cases  that  an  infringement  is  condoned  by  taking 
an  account  of  profits,  applies  to  trade  mark  cases  (s).  In  the 
absence  of  concealed  fraud,  the  account  of  the  profits  can  only  be 
taken  in  respect  of  infringements  which  occurred  within  six  years 
of  the  issuing  of  the  writ  (t). 

Trade  marks — Bemoval  of  spurious  mark. — Where  goods  marked 
with  a  forged  trade  mark  were  deposited  in  the  hands  of  a  bailee, 
who  was  ignorant  of  the  forgery,  it  was  held  that  the  person  whose 
right  was  infringed  was  entitled  to  have  the  spurious  imitation  of 
his  mark  removed  from  the  goods.  Although  an  innocent  bailee 
has  a  lien  for  his  charges  in  respect  of  the  goods,  yet  it  is  extremely 
doubtful  whether  the  person  whose  right  is  infringed  is  entitled 
to  a  lien  on  the  goods  for  his  costs  of  removing  the  marks ;  and 
be  is  certainly  not  entitled  to  such  a  lien  in  priority  to  the  bailee's 
lien  for  his  charges  (m). 

Trade  marks — Fees  for  .registration,  &g. — The  Act  of  1905  (x) 
provides  for  the  payment,  in  respect  of  applications  and  registra- 
tion and  other  matters  under  the  Act,  of  such  fees  as  may  be,  with 
the  sanction  of  the  Treasury,  prescribed  by  the  Board  of  Trade. 

Irade  marks — Costs. — The  provisions  of  the  Act  of  1905  on 
the  subject  of  costs  are  set  out  in  Chapter  XV.,  post,  p.  1072. 

Ch.  732 ;  Farina  v.  Silverloek,  24  L.  J.  Belts,  L.  E.  6  H.  L.  319. 

Oh.  632 ;  6  De  G.  M.  &  G.  21i ;  26  L.  J.  (f)  Ford  v.  Foster,  L.  K.  7  Ch.  611, 

Ch.  11;  Morison  v.  Moat,  20  L.  J.  Oh.  633;  41  L.  J.  Oh.  682. 

.^13,  529  ;  9  Hare  241 ;  21  L.  J.  Oh.  248.  («)  Moet  v.  Pickering,  8  Ch.  D.  372 ; 

See  further  as  to  injunotionB,  Levassor  47  L.  J.  Ch.  527,  questioning  Upmann 

V.  Fanhard  Levassor  Motor  Co.  (1901),  2  v.  Mhan,  L.  E.  7  Ch.  130 ;  41  L.  J.  Oh. 

Oh.  513 ;   70  L.  J.  Ch.  738  ;    Randall,  246  ;  Ponsardin  v.  Peto,  33  Beav.  642 ; 

Lim.  V.  British  and  American  Shoe  Co.  33  L.  J.  Oh.  371.     As  to  forfeiture  and 

(1902),  2  Oh.  354  ;  71  L.  J.  Oh.  683  ;  destruction  of  the  chattel  on  conviction 

Wright  V.  Sorton,  12  App.  Cas.  371 ;  56  under  the  Merchandize  Marks  Acts,  see 

L.  J.  Oh.  873.  50  &  51  Vict.  o.  28,  s.  2  (3),  (4). 

(g)  Edelstenr. Edelsten, supra ;  Leather  (_x)  5  Bdw.  7,  o.  15,  s.  61.   A  list  of 

Cloth  Co.  V.  Amerioart  Cloth  Co.,  supra.  these  fees  is  set  out  in  Sohed.  I.  of  the 

(r)  Lever  v.  Goodwin,  supra;  Saxleh-  Trade  Marts  Eules,  1890,  as  amended 

ner  v.  Apollinaris  Co.  (1897),  1  Ch.  893 ;  by  the  Trade  Marks  Eules,  1897  and 

66  L.  J.  Ch.  533.  1898,  and  remain  in  force  until  super- 

(s)  Neilson  v.  Belts,  L.  E.  5  H.  L.  1 ;  seded  under  the  Act.    See  5  Edw.  7,  c. 

40  L.  J.  Ch.  317.    See  also  De  Vitre  v.  15,  s.  73. 
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CHAPTER  VIII. 

NEGLIGENCE. 

Negligence  is  the  breach  of  that  duty  which  in  certain  eases  the 
law  imposes  to  exercise  such  skill  or  care  as  is  reasonable  under 
the  circumstances  of  each  particular  case.  No  more  precise 
definition  can  be  given,  because  the  existence  of  a  duty  to  use 
any  skill  or  care  depends  upon  the  relation  between  the  party 
complaining  and  the  party  alleged  to  be  guilty  of  negligence, 
and  the  degree  of  skill  or  care  demanded  depends  upon  that 
relation  as  modified  by  surrounding  circumstances.  If  a  man  is 
driving  his  own  carriage  and  horses  up  his  own  avenue  with  no 
other  person  and  no  property  but  his  own  near  him,  he  owes  no 
duty  to  anybody  to  drive  with  any  care  or  skill.  If  he  is  driving 
down  a  quiet  country  road  where  he  may  come  in  contact  with 
the  persons  or  property  of  others,  he  is  under  a  duty  to  drive 
with  some  care  and  skill,  but  it  is  conceived  that  the  degree  of 
care  and  skill  would  be  such  as  is  usually  exercised  by  a  private 
person.  If  he  is  driving  down  a  crowded  thoroughfare  in  a  city, 
his  skill  and  care  must  be  little,  if  anything,  short  of  that 
possessed  by  a  professed  driver  of  vehicles. 

Duty  to  exercise  care  and  shill. — But  there  must  be  a  duty  to 
exercise  care  or  skill,  or  to  be  diligent,  before  there  can  be 
negligence  in  law.  Not  every  act  of  negligence  in  the  popular 
sense,  even  though  causing  damage,  gives  a  right  of  action.  It 
is  in  a  popular  sense  negligent  for  an  executor  not  to  take  out 
probate,  but  towards  creditors  of  the  estate  he  owes  no  duty  to 
do  so  and  cannot  be  successfully  sued  by  a  creditor  for  omitting 
to  do  so  (a).  The  law  only  regards  negligence  where  there  is  a 
duty  to  be  diligent ;  and  the  action  proceeds  upon  the  basis  of 
an  obligation  towards  the  plaintiff  to  use  care  or  skill  and  a 
breach  of  that  obligation  to  the  plaintiff's  injury  (6).  It  follons 
that  if  there   is  no  duty  to  be  careful  there  is  no  action  for 

(a)  Stevens,  In  re;    Coolce  v.   Stevens  term;  and  the  term  "  gross  negligence  " 

(1898),  1  Oh.  162 ;  67  L.  J.  Oh.  118.  is,  it  has  been  said,  only  ordinary  negli- 

(6)  Wilde,  B.,  Swan  v.  North  British  gence  with  a  vituperative  epithet.    See 

Australasian  Go.,  7  H.  &  N.  603  at  p.  636 ;  Grill  v.  Oeneral  Iron  Screw  Collier  Co., 

31  L.  J.  Ex.  437 ;  2  H.  &  0.  175  32  L.  J.  L.  R.  1  0.  P.  600  ;  35  L.  J.  C.  P.  321 ; 

Ex.  273.     It  is,  therefore,  a  relative  L.  R.  3  0.  P.  476 ;  37  L.  J.  C.  P.  205. 
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negligence.  Thus,  where  a  waterworks  company  had  unwittingly 
allowed  one  of  their  pipes  to  fall  into  disrepair  so  that  the  water 
leaked  out  and  moistened  the  land  through  which  the  pipe  ran, 
and  the  owner  of  the  land,  not  knowing  this,  employed  a  con- 
tractor to  execute  upon  the  land  certain  works,  the  execution  of 
which  was  a  cause  of  loss  to  the  contractor  by  reason  of  the 
water,  it  was  held  that,  as  the  waterworks  company  owed  no 
duty  to  the  contractor,  he  had  no  cause  of  action  against  them  (c). 
Again,  where  a  surveyor,  retained  by  a  building  owner,  negligently 
gave  an  inaccurate  certificate,  from  which  it  appeared  that  more 
money  was  due  to  the  builder  than  really  was  due,  and  the 
builder,  desiring  to  obtain  a  loan,  possessed  himself  of  the 
certificate  and  handed  it  to  the  plaintiff,  who  on  the  faith  of 
the  certificate  made  an  advance  to  the  builder  upon  the  security 
of  the  moneys  supposed  to  be,  though  not  in  reality,  due  to  the 
latter,  it  was  held  that  as  the  surveyor  owed  no  duty  to  the 
plaintiff  to  be  careful  in  giving  certificates,  the  plaintiff  had  no 
cause  of  action  against  him  (d).  If  the  surveyor  had  been  retained 
by  the  plaintiff  an  action  of  negligence  would  have  lain  (e) ;  and 
if  the  certificate  had  been  made  with  the  knowledge  that  it  was 
inaccurate  and  with  the  object  of  inducing  the  plaintiff  to  act 
upon  it,  there  would  have  been  ground  for  an  action  of  fraud. 
So  where  an  equitable  tenant  for  life  applied  to  the  plaintiff  for 
an  advance  on  the  security  of  the  life  estate,  and  the  plaintiff, 
with  a  view  to  making  an  advance,  applied  to  the  defendant,  the 
trustee  of  the  settlement,  to  know  to  what  incumbrances  the  life 
estate  was  subject,  who,  having  forgotten  several  charges  upon  it, 
told  the  plaintiff  that  it  was  much  less  incumbered  than  in  truth 
it  was,  it  was  nevertheless  held  that,  as  the  defendant  owed  no 
duty  to  the  plaintiff  to  give  correct  information,  he  was  not  liable 
in  an  action  of  negligence  (/).  The  mere  fact  that  a  person 
owes  a  duty  by  contract  to  another  does  not  impose  upon  him 
any  duty  to  the  world  at  large.  Therefore,  where  a  plaintiff  in 
his  statement  of  claim  alleged  that  the  defendant  wrongfully 
and  negligently  hung  a  chandelier  in  a  public-house,  knowing 
that  the  plaintiff  and  others  were  likely  to  be  under  the  chandelier, 
and  that  if  not  properly  hung  it  would  probably  fall  upon  them, 
and  that  the  chandelier  fell  upon  the  plaintiff,  it  was  held  that 
the  declaration  did  not  disclose  any  duty  by  the  defendant  to  the 
plaintiff  for  the  breach  of  which  an  action  could  be  maintained, 
as  it  did  not  appear  that  the  plaintiff  was  in  the  public-house  in 

(c)  Cattle  V.  Stockton  Waterworlis  Co.,       Cam  v.  Wilson,  39  Ch.  D.  39;  57  L.  J. 
L.   E.  10   Q.  B.   453;  44  L.  J.  Q.  B.      Ch.  1084. 

139.  (e)  Fritiy  v.  Child,  71  L.  J.  K.  B.  512. 

(d)  Xe  Lieiire  v.  GouU  (1893),  1  Q.  B.  (/)  Low  r.  JBomerie  (1891),  3  Oh.  82  ; 
491 ;   63  L.  J.  Q.   B.  3£3,    oveiinling      60  L.  J.  Ch.  594. 


CHAP.  Vmj     DUTY  TO  BXEEOISE   CAEB  AND  SKILL.  703 

the  exercise  of  any  right  available  against  the  defendant  {g). 
Where  a  coach  broke  down  through  the  negligence  of  the  coach- 
maker,  who  had  contracted  with  the  owner  of  the  coach  to  furnish 
him  with  sound,  roadworthy  coaches,  and  the  coachman  was 
seriously  injured,  it  was  held  that  he  had  no  remedy  against  the 
coach-maker,  whose  contract  was  with  the  owner  of  the  coach,  to 
whom  he  owed  the  duty  to  be  careful,  and  not  to  the  driver. 
"  There  would  be  no  end  of  actions  if  we  were  to  hold  that  a 
person,  having  once  done  a  piece  of  work  carelessly,  should, 
independently  of  honesty  of  purpose,  be  fixed  with  liability  in 
this  way  by  reason  of  bad  materials  or  insufficient  fastening  "  {h). 
Accordingly,  where  a  landlord  during  the  term  agreed  with  the 
tenant  to  put  the  demised  premises  in  repair  and  the  tenant's 
wife  was  injured  by  the  landlord's  failure  to  perform  his  promise, 
it  was  held  that  she  had  no  cause  of  action  (i). 

Negligence  defined. — Assuming  then  for  the  moment  that  there 
is  a  duty  to  be  careful,  negligence  is  the  omission  to  do  something 
which  a  reasonable  man,  guided  upon  those  considerations  which  or- 
dinarily regulate  the  conduct  of  human  affairs,  would  do,  or  doing 
something  which  a  prudent  and  reasonable  man  would  not  do  Qc). 

Negligence  may  proceed  either  from  heedlessness,  where  the 
negligent  person  has  not  in  his  mind  the  consequences  of  his 
act,  or  from  rashness,  where  he  has  the  consequences  in  his  mind, 
but  thinks  on  insufficient  grounds  that  they  will  not  follow. 
Negligence  may  consist  in  acts  of  commission  or  in  acts  of 
omission.  A  man  is  guilty  of  a  negligent  act  of  commission 
when,  in  the  exercise  of  his  rights,  he  does  something  which  is 
unnecessary  to  the  exercise  of  those  rights,  and  which  is  likely  to 
cause  damage  to  others  in  the  exercise  of  their  rights.  Thus,  a 
man  who  rides  or  drives  furiously  along  a  highway  is  guilty  of 
an  act  of  negligent  commission, .  while  a  man  who  makes  a 
dangerous  excavation  in  his  own  land  immediately  adjoining  a 
public  footway,  without  fencing  it  off  from  the  footway,  is  guilty 
of  an  act  of  negligent  omission  (Z). 

Breach  of  duty  necessary — Inevitable  accident. — But,  if  a  man  is 
exercising  a  right  with  all  proper  care  and  precaution,  and  never- 
theless injures  another,  he  is  not  liable  to  an  action.  Thus,  where 
A  was  driving  a  carriage  along  the  highway,  and  the  horse  being 

(0)  ColUi  V.  Selden,  L.  E.  3  0.  P.  495 ;  48  L.  J.  0.  P.  731. 

37  L.  J.  0.  P.  233.  (fc)   Per  Alderson,  B.,  Blyth  v.  Sir- 

(7i)  Winterhottom  v.  Wright,  10  M.  &  TV.  mingham  Waterworks  Co.,  11  Exch.  781 

109 ;  11  L.  J.  Ex.  415 ;  Earl  v.  Lulboch  at  p.  784;  25  L.  J.  Ex.  212;  Vaughan  v. 

(1905),  1  K.  B.  253 ;  74  L.  J.  K.  B.  121.  Menlove,  3  Bing.  N.  0.  468 ;  6  L.  J.  0.  P. 

(«■)  Cavalier  v.  Pope,  [1905]  2  K.  B.  92. 

75r;  74  L.  J.  K.  B.  857;  75  L.  J.  K.  B.  (I)  See  Barnes  v.  Ward,  2  0.  B.  392 ; 

609.     It  is  otherwise  where  the  breach  19  L.  J.  C.  P.  195 ;  Sadley  v.  Taylor, 

of  contract  consists  in  creating  a  hidden  L.  K.  1  0.  P.  53, 
ganger ;  Parry  v.  Smith,  4  0,  P.  D,  325 ; 
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suddenly  frightened  ran  away,  and  ran  against  B,  it  was  held  that 
A  was  not  responsible,  unless  he  either  guided  the  horse  against 
B,  as,  for  instance,  in  the  desire  to  escape  from  an  alternative  and 
greater  evil,  or  was  guilty  of  negligence  in  the  naanagement  of 
the  horse  (m).  In  the  case  supposed,  there  was  no  act  of  ^'s 
which  directly  caused  the  injury  to  B,  and  the  act  which  in- 
directly caused  it,  the  driving  along  the  highway,  was  not 
unlawful,  and  was  not  performed  negligently. 

Property  adjoining  a  spot  on  which  the  public  have  a  right  to 
carry  on  their  traflSc  is  liable  to  be  injured  by  that  traffic.  In 
this  respect  there  is  no  difference  between  a  shop,  the  railings  or 
windows  of  which  may  be  broken  by  a  carriage  on  the  road,  and  a 
pier  adjoining  a  harbour  or  a  navigable  river  or  the  sea,  which  is 
liable  to  be  injured  by  a  ship.  In  either  case  the  owner  of  the 
injured  property  must  bear  his  own  loss,  unless  he  can  establish 
that  some  other  person  is  in  fault,  and  liable  to  make  it  good ;  and 
he  does  not  establish  this  against  a  person  merely  by  showing  that 
he  is  owner  of  the  carriage  or  ship  which  did  the  mischief ;  for  the 
owner  incurs  no  liability  merely  because  he  is  the  owner.  But 
he  does  establish  such  a  liability  against  any  person  who  either 
wilfully  did  the  damage,  or  neglected  that  duty  which  the  law 
casts  upon  those  in  charge  of  a  carriage  on  land,  or  a  ship  on  the 
water,  to  take  reasonable  care  and  use  reasonable  skill  to  prevent 
it  from  doing  injury,  if  he  shows  that  this  wilfulness  or  neglect 
caused  the  damage  {n). 

Act  of  Ood. — Where  the  defendants,  a  water  company,  having 
pipes  of  water  laid  in  the  streets,  had  provided  against  such  frosts 
as  experience  would  have  led  men  acting  prudently  to  provide 
against,  it  was  held  that  they  were  not  guilty  of  negligence 
because  their  precautions  proved  insufficient  against  the  effects 
of  a  frost  of  extreme  and  very  unusual  severity  (o).  An  ex- 
traordinary natural  event,  such  as  a  very  high  tide,  may  be  in  a 
legal  sense  the  act  of  God  though  it  may  have  happened  before ; 
it  is  sufficient  if  its  happening  again  could  not  have  been 
reasonably  expected  (p). 

Duty  to  exercise  care  or  skill. — It  is  impossible  to  enumerate  all 
conceivable  cases  in  which  the  law  imposes  upon  one  person  a 
duty  towards  another  to  exercise  care  or  skill ;  for  in  almost 
every  relation  of  life  where"  the  person  or  property  of  one  man 
comes  into  proximity  to  that  of  another  the  necessity  for  mutual 

(m)  Eolme$  v.  Mather,  L.  R  10  Ex.  Co.,  11  Exoh.  781 ;  25  L.  J.  Ex.  212. 

261 ;  44:  L.  J.  Ex.  176.  (j))  Nitro-Phosphate,  &o.,  Co.  v.  London 

(to)  Per  Lord  Blackburn,  River  Wear  and  St.  Katharine's  Docks,  9  Oh.  D.  503 ; 

Commissioners  Y.  Adamson,  2  App.  Cas.  Nugent  v.  Smith,  1  C.  P.  D.  423;   45 

743  at  p.  767 ;  47  L.  J.  Q.  B.  193.  L.  J.  0.  P.  697  ;  Buok  v.  Williams,  27 

(o)  Blyth  V.  Biimingham  Waterworks  L.  J.  Ex.  357;  3  H.  &  N.  30§. 
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forbearance  is  recognized  by  law.  For  the  present  purpose  it 
must  suffice  to  indicate  some  of  the  main  relations  which  have 
been  considered  in  decided  cases,  leaving  the  reader  to  draw  from 
thence  analogies  to  other  possible  cases  (q). 

Duty  imposed  on  occupiers  of  real  property. — The  liability  of  a 
landowner  who  injures  his  neighbour  by  negligent  or  improper 
mining  operations,  or  by  bringing  upon  his  land  a  dangerous  or 
noxious  thing  and  suffering  it  to  escape,  has  been  dealt  with  (r). 
In  these  cases  there  can  be  no  doubt  that  he  would  be  equally 
liable  in  an  action  of  nuisance  or  of  negligence.  The  duty 
which  he  owes  to  his  neighbour  and  the  breach  of  that  duty 
supply  all  the  elements  necessary  to  maintain  the  latter  action. 
The  case  of  a  man  injuring  his  neighbour  by  fire  must  be 
specially  considered  here. 

Nuisance — Fire. — Every  person  who  lights  a  fire  is  clothed  by 
the  common  law  with  a  heavy  responsibility  to  his  neighbours  as 
regards  the  safe  keeping  of  such  fire.  By  the  ancient  custom  of 
the  realm,  "  quilibet  homo  et  fcemina  ignem  suum,  die  et  node,  salve 
et  secure  custodire  teneatur,  ne  pro  defectu  dehitte  cusfodias  ignis  hujus- 
modi  damnum  aliqu^d  vicinis  suis  eveniat "  (s).  It  was  formerly  held 
that,  if  a  fire  broke  out  accidentally  in  a  man's  house,  and  raged  to 
such  a  degree  as  to  burn  his  neighbour's  house,  he  in  whose  house 
the  fire  first  happened  was  liable  to  an  action  on  the  case  on  this 
general  custom  of  the  realm  (t).  In  Eolle's  Abridgement  it  is 
said  :  "  If  my  fire  by  misfortune  burns  the  goods  of  another  man, 
he  shall  have  an  action  on  the  case  against  me.  If  the  fire  lights 
suddenly  on  my  house,  I  knowing  nothing  of  it,  and  burns  my 
goods,  and  also  the  house  of  my  neighbour,  my  neighbour  shall 
have  an  action  on  the  case  against  me.  If  my  servant  puts  a 
candle  or  other  fire  in  a  place  in  my  house,  and  it  falls  and  burns 
all  my  house  and  the  house  of  my  neighbour,  action  on  the  case 
lies  against  me  by  him ;  and  the  law  is  the  same  if  my  guest 
should  do  it,  or  a  person  who  enters  my  house  with  my  leave  or 
knowledge  "  (u). 

Where  a  man  shooting  with  a  gun  at  a  fowl  hit  his  own  house 
and  set  it  on  fire,  and  the  fire  spread  to  the  house  of  his  neigh- 
bour and  destroyed  it,  it  was  held  that  the  firer  of  the  gun  was 
responsible  for  the  damage,  although  the  fire  was  occasioned  rather 
by  an  accident  than  by  negligence  («). 

(g)  For  a  thoroughly  exhaustiye  froa-  4,  fol.  18,  pi.  6;  Tubervil  v.  Stamp,  Com. 

tise  on  Negligence  in  Law,  the  reader  Eep.  32;  1  Salk.  13;  Pantonr.lsltam,  3 

is  referred  to  the  work  of  Mr.  Thomas  Lev.  356 ;  1  Salk.  19. 

Beven.  (*)  Bao.  Abr.  Actions  on  the  Case  F., 

(r)  Ante,  p.  488  et  seq.  p.  104,  7th  ed. 

(«)  Bastr.  Entr.p.  18,  Com.  Dig.  Action  («)  1  Roll.  Abr.  Action  sue  Case  B. 

upon  the  Case  for  Negligence,  A.  6 ;  Danvers,  Abr.  10. 

Beaulieu  v.  Finglam,  Y.  B.  Pasch.  2  Hen.  (x)  Anon.,  Cro.  Eliz.  10. 

A.  2z 
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"  But,  if  a  man  out  of  my  house,  against  my  will,  puts  fire  into 
the  straw  of  my  house  or  elsewhere,  whereby  my  house  is  burnt, 
and  the  houses  of  my  neighbours  are  burnt,  of  that  I  shall  not  be 
bound  to  answer  to  them,  &c. ;  for  that  cannot  be  said  to  be  by 
malfeasance  on  my  part,  but  against  my  will "  {y).  Again, 
although  the  master  of  a  house,  or  the  raiser  of  a  fire,  was 
clothed  with  this  extensive  responsibility  as  regarded  the  lighting, 
safe-keeping,  and  spreading  of  such  fire,  yet,  if  the  fire  spread  by 
reasoa  of  the  act  of  God,  or  from  some  cause  which  could  not 
have  been  resisted  by  human  agency,  the  master  of  the  house, 
or  the  lighter  of  the  fire,  was  held  excused.  Thus,  where  the 
defendant's  servant  kindled  a  fire  in  the  defendant's  field  in  the 
way  of  husbandry,  and  in  the  ordinary  course  of  his  employment 
as  a  farm  servant,  and  the  wind  drove  the  fire  into  an  adjoining 
heath  of  the  plaintiff,  and  set  it  on  fire,  it  was  held  that  if  the 
defendant  could  have  shown  that  the  spreading  of  the  fire  had 
been  occasioned  by  a  sudden  storm,  which  could  not  have  been 
foreseen,  or  guarded  against,  or  controlled  by  human  agency,  that 
would  be  good  evidence  to  excuse  the  defendant  {z).  But  the 
burden  of  proof  lay  upon  the  defendant.  He  was  liable  unless  he 
excused  himself  (a). 

Although  a  lessee  coming  into  possession  of  houses  and  build- 
ings under  a  contract  with  a  lessor,  who  might,  if  he  had  thought 
fit,  have  taken  security  against  damage  from  fire,  is  not  responsible 
to  the  lessor  for  fire  caused  by  involuntary  and  unintentional 
neglect,  yet,  if  a  fire,  originating  in  negligence,  spreads  from  the 
demised  premises  to  other  buildings  of  the  lessor,  the  lessee  will 
be  responsible  for  the  damage  done  to  them  (6). 

To  put  the  law  on  a  proper  footing,  by  rendering  a  person 
responsible  only  on  proof  that  the  fire  was  occasioned  by  the  actual 
negligence  of  himself  or  his  servant  (e),  it  was  enacted  by  6  Anne, 
c.  31,  ss.  6,  7,  that  no  action  or  suit  shall  be  maintained  against 
any  person  in  whose  house  or  chamber  any  fire  shall  accidentally 
begin,  or  any  recompense  be  made  by  such  person  for  any  damage 
occasioned  thereby.  This  statute  was  repealed  by  12  Geo.  3, 
c.  73,  s.  46,  which  statute  was  itself  repealed  ;  and  by  14  Geo.  3, 
c.  78,  s.  86,  the  above  protection  is  extended  to  all  persons  in 
whose  house,  chamber,  stable,  barn,  or  other  building,  or  on 
whose  estate  any  fire  shall  accidentally  begin;  but  no  contract 
between  landlord  and  tenant  is  to  be  defeated  or  made  void. 

It  was  thought  for  a  long  time  that  the  word  "  accidentally  " 

(jj)  Markliam,  J.,  BeauUeu  v.  Finglam,  951  at  p.  958. 

Y.  B.  Pasoli.  2  H.  4,  fol.  18,  pi.  6.  (6)  Panton  v.  Isham,  3  Lev.  359. 

(z)  Tulervil  v.  Stamp,  1  Salk.  13;  1  {c)  Oanterbury  (yisoount)  fi.  Att.-Gen. 

Ld.  Eaym.  264.  1  Phill.  306 ;  12  L.  J.  Oh.  284. 

((()  Becquit  v,  MacCarthy,  2  B.  &  Ad, 
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in  these  statutes  was  used  in  contra-distinction  to  "  wilfully,"  and 
that  a  fire  might  be  said  to  begin  accidentally,  and  yet  be  the 
result  of  a  certain  amount  of  negligence  ;  but  it  has  been  since 
held  that  these  statutes  refer  only  to  fires  produced  by  mere 
chance,  or  which  are  incapable  of  being  traced  to  any  cause,  and 
so  stand  opposed  to  the  negligence  of  either  servants  or  masters, 
and  that  they  do  not,  consequently,  protect  persons  from  the 
ordinary  common-law  responsibility  in  respect  of  fires  occasioned 
by  negligence  (d).  Thus,  where  the  occupier  of  a  meadow  adjoin- 
ing some  cottages  belonging  to  the  plaintiff  stacked  a  hayrick  on 
the  extremity  of  the  meadow  in  too  green  a  condition,  close  to  the 
plaintiff's  cottages,  and  the  hay  exhibited  unequivocal  symptoms 
of  approaching  combustion,  and  the  defendant  was  frequently 
warned  of  the  danger  of  the  stack's  taking  fire,  and  said  that  he 
would  "chance  it,"  but  he  ultimately  caused  a  hole  to  be  cut 
through  the  centre  of  the  rick,  which  hastened  the  catastrophe  it 
was  intended  to  avert,  and  the  haystack  caught  fire,  and  the  fire 
spread  to  the  plaintiff's  cottages,  and  consumed  them,  it  was  held 
that  the  defendant  was  responsible  for  the  destruction  of  the 
cottages,  and  that,  in  cases  of  this  sort,  "  it  is  for  the  jury  to  say 
whether  or  not,  under  the  circumstances,  the  party  has  conducted 
himself  with  such  a  degree  of  care  as  might  be  looked  for  in  a 
prudent  man  "  (e).  The  statute  14  Geo.  3,  c.  78,  s.  84,  imposes 
penalties  upon  servants  who,  through  negligence  or  carelessness, 
fire  any  houses  or  buildings  ;  but  this  enactment  does  not  exempt 
the  master  from  responsibility  for  the  negligent  acts  of  the  servant 
whilst  carrying  into  execution  the  master's  orders,  and  doing 
something  which  the  master  has  employed  him  to  do  (/).  If  the 
work  the  servant  is  employed  to  execute  does  not  require  the  use 
of  fire,  but  the  servant,  nevertheless,  kindles  a  fire  for  his  own 
purposes,  for  example,  to  light  his  pipe,  and  carelessly  throws 
burning  material  amongst  combustibles,  and  destroys  valuable 
property,  the  master  is  not  responsible  for  the  unauthorized  act 
of  his  servant  (g).  Where  a  maid-servant,  in  order  to  clear  a 
chimney  of  soot,  set  fire  to  the  soot  with  a  quantity  of  furze,  and 
burnt  the  house  down,  it  was  held  that  the  master  was  not 
responsible  for  the  damage,  as  it  was  no  part  of  the  servant's 
business  to  clean  the  chimney,  or  to  use  fire  for  the  purpose  (h). 

But  in  cases  which  are  not  covered  by  the  statute  14  Geo.  3, 
c.  78,  the  old   common-law  rule  still  applies.     Thus,  where  a 

(d)  FilliUr  V.  PMppard,  11  Q.  B.  347,      468 ;  6  L.  J.  0.  P.  92. 

357 ;    17  L.  J.   Q.  B.  89 ;    Canterbury  (g)  Williams  v.  Jones,  3  H.  &  C.  256, 

(Viscount)  \.  Att.-Qen.,  supra.  602 ;  33  L.  J.  Ex.  297. 

(e)  Vaughan  v.  Menlove,  3  Bing.  N.  0.  Qi)  McKenzie  v.  McLeod,  10  Bing.  385  ; 
468 ;  6  L.  J.  0.  P.  92.  3  L.  J.  0.  P.  79. 

(/)  Vauglian  v.  Menlove,  3  Bing.  N.  0. 

2z2 
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railway  company  having  express  statutory  authority  to  make  and 
maintain  a  railroad  or  tramroad  for  the  purpose  of  conveying 
minerals,  but  no  authority  to  use  locomotive  steam-engines,  em- 
ployed such  an  engine,  and  took  all  reasonable  precautions  to 
prevent  the  emission  of  sparks,  notwithstanding  which  they  set 
fire  to  the  plaintiff's  hayrick,  it  was  held  that  they  were  liable  at 
common  law  (i).  On  the  same  principle  a  person  using  a  locomotive 
steam  traction-engine  along  a  highway  was  held  liable  for  damage 
done  by  sparks,  although  the  engine  was  carefully  managed  and 
constructed  in  strict  conformity  with  the  Locomotive  Acts  (k). 

But  where  the  legislature  empowers  a  person  or  body  cor- 
porate to  use  steam-engines,  it  is  taken  in  law  to  relieve  them 
from  liability  for  such  damage  as  results  from  proper  use  and 
management  of  the  engines  (I).  But  they  are  bound  to  take  all 
reasonable  means  to  protect  the  property  of  others  from  injury. 
It  is  impossible  to  define  the  degree  of  care  necessary ;  the 
question  whether  sufficient  care  has  been  taken  must  be  left  as  a 
question  of  fact  to  the  jury,  in  all  the  circumstances  of  the  par- 
ticular case  (m).  As  to  the  amount  of  care  to  be  taken  in  the 
construction  of  the  engine,  the  limit  of  the  law  has  been  reached 
in  the  direction  of  Vaughan  Williams,  J.,  to  the  jury  in  the 
following  case  : — The  engine  which  caused  the  damage  had  none 
of  the  appliances  in  use  to  prevent  sparks  from  escaping.  The 
evidence  for  the  plaintiff  showed  that  it  was  the  practice  to 
supply  the  funnels  of  locomotives  with  wire^gauze  bonnets  or 
spark-catchers,  or  the  firebox  with  Venetian  blinds,  in  order  to 
prevent  damage  from  escaping  sparks.  The  defendants'  evidence 
was  that  new  methods  of  constructing  locomotives  had  rendered 
such  appliances  unnecessary.  Vaughan  "Williams,  J.,  told  the 
jury  that  the  defendants  in  the  construction  of  their  engines 
were  not  only  bound  to  employ  all  due  care  and  skill  in  prevent- 
ing mischief  from  accruing  to  the  property  of  others  by  the 
emission  of  sparks,  or  any  other  cause,  but  they  were  bound  to 
avail  themselves  of  all  the  discoveries  which  science  had  put 
within  their  reach  for  that  purpose,  provided  they  were  such  as, 
under  the  circumstances,  it  was  reasonable  to  require  them  to 
adopt.     For  example,  if  the  danger  were  insignificant,  or  very 

(i)  Jones  v.  Festiniog  Eailway,  L.  K.  cultural  land  or  crops,  see  5  Edw.  7, 

3  Q.  B.  733 ;  37  L.  J.  Q.  B.  214.  o.  11,  s.  1,  infra. 

(ft)  Powell  V.  Fall,  5  Q.  B.  D.  597 ;  49  (m)  Aldridge  v.  Qreat  Western  Eailway, 

L.  J.  Q.  B.  428.     See  Att.-Oen.  v.  Scott  3  M.  &  G.  515 ;  Figgot  v.  Eastern  Counties 

(1904),  1  K.  B.  404 ;  73  L.  J.  K.  B.  196.  Eailway,  3  C.  B.  229  ;   15  L.  J.  C.  P. 

(I)  Bex  V.  Pease,  4  B.  &  Ad.  30 ;   2  235 ;  Longman  v.  Grand  Junction  Canal 

L.  J.  M.  0.  26  ;  Canadian  Pacific  By.  v.  Co.,  3  P.  &  F.  737 ;    Vaughan  v.   Taf 

Boy  (1902),  A.  0.  220  ;  71  L.  J.  P.  0.  Vale  Eailway,  5  H.  &  N.  679 ;  29  L.  j. 

51 ;  ante,  pp.  39, 505.    Eecent  legislation  Ex.   247 ;    Smith    v.  London  &    South 

has  enlarged  this  liability  where  damage  Tl'estern  Eailway,  L.  E.  6  0.  P.  14;  4Q 

not  exceeding  £100  is  caused  to  agri-  L.  J.  C.  P.  21, 
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unlikely  to  occur,  and  the  remedy  suggested  were  very  costly, 
or  very  troublesome,  or  such  as  materially  interfered  with  the 
efficient  working  of  the  engine,  then  it  would  be  necessary  to  say 
whether  it  could  reasonably  be  expected  that  the  defendants 
should  adopt  such  a  remedy  for  such  an  evil.  On  the  other  hand, 
if  the  risk  were  considerable  and  if  the  expense  or  trouble  or 
inconvenience  of  providing  the  remedy  were  not  great  in  pro- 
portion to  the  risk,  then  the  jury  were  to  say  whether  the 
defendants  could  reasonably  be  excused  from  availing  themselves 
of  such  a  remedy,  because  it  might  to  some  extent  be  attended 
with  cost  or  other  disadvantage  to  themselves  (ra). 

The  degree  of  care  to  be  taken  in  other  respects  may  be 
indicated  by  this  case  : — The  servants  of  the  defendants,  a  railway 
company,  after  clipping  a  quick-set  hedge  on  the  defendants' 
land,  piled  the  clippings  in  heaps  close  to  the  railway,  and  left 
them  there  for  fourteen  days  in  hot,  dry  weather.  Sparks  from 
the  defendants'  engines  set  fire  to  the  bank  between  the  railroad 
and  the  hedge,  and  the  heaps  of  clippings  either  originated  or 
intensified  the  fire  which  ultimately  reached  the  plaintiff's 
cottage.  The  Court  of  Common  Pleas  held  that  there  was 
evidence  of  negligence,  and  that  judgment  was  affirmed  in  the 
Exchequer  Chamber  (o). 

It  would  seem  that  upon  proof  that  sparks  escaped  from  the 
defendants'  engine  and  burned  the  plaintiff's  property,  there  is 
evidence  of  negligence  to  go  to  the  jury  {'p). 

The  liability  of  railway  companies  to  make  good  damage 
caused  by  sparks  or  cinders  emitted  from  engines  to  agricultural 
land  or  crops,  has  been  extended  by  the  Eailway  Fires  Act, 
1905  {q),  which  however  only  comes  into  operation  on  January 
1,  1908  (r).  Sect.  1,  sub-sect.  1,  of  the  Act  provides  that 
when,  after  the  Act  comes  into  operation,  damage  is  caused  to 
agricultural  land  or  to  agricultural  crops,  as  in  the  Act  defined  (s), 
by  fire  arising  from  sparks  or  cinders  emitted  from  any  locomotive 
engine  used  on  a  railway  {t),  the  fact  that  the  engine  was  used 

(n)  Freemantle  v.  London  &  N.  W.  or  nursery  gardens,  and  plantations  and 

Bailway,  10  C.  B.  N.  S.  89;   31   L.  J.  woods  and  orchards,  and  also  includes 

C.  P.  12,  followed  in  Dimmoclc  v.  NoHh  any  feuoes  on  such  land,  but  does  not 

Staffordshire  Eailway,  4  F.  &  F.  1058.  include  any  moorland  or  buildings ;  and 

(o)  Smith  V.  London  &  S.  W.  Eailway,  "  agricultural  crops  "  includes  any  crops 

L.  E.  5  C.  P.  98 ;  6  C.  P.  14 ;  40  L.  J.  on  agricultural  land,  whether  growing  or 

C.  P.  21.  severed,  which  are  not  led  or  stacked, 

*    (p)  Gibson  v.  S.  K  Uailway,  1  F.  &F.  see  .'i  Edw.   7,  o.  11,   s.  4.      The   Act 

23  ;  Piggot  v.  Eastern  Counties  Railway,  also  applies  to  agricultural  land  under 

3  C.  B.  229 ;  15  L.  J.  0.  P.  225.  the  management  of  the  Commissiouors 

(5)  5  Edw.  7,  0.  11,  s.  1.  of  Woods,  and    to    agricultural    crops 

(r)  lb.,  s.  5.  thereon,  ib. 

(s)  "Agricultural  land"  includes  (t)  "  Eailway  "  includes  any  light  rail- 
arable  and  meadow  land  and  ground  way  and  any  tramway  worked  by  steam 
used  for  pastoral  purposes  or  for  market  power,  5  Edw.  7,  c.  11.  s.  4. 
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under  statutory  powers  shall  not  affect  liability  in  an  action  for 
such  damage.  By  sub-sect.  2,  where  any  such  damage  has  been 
caused  through  the  use  of  an  engine  by  one  company  on  a  railway 
worked  by  another  company,  either  company  shall  be  liable  in 
such  an  action ;  but,  if  the  action  is  brought  against  the  company 
working  the  railway,  that  company  shall  be  entitled  to  be  indem- 
nified in  respect  of  their  liability  by  the  company  by  whom  the 
engine  was  used.  But  sect.  1  does  not  apply  in  the  case  of  any 
action  for  damage  unless  the  claim  for  damage  in  the  action  does 
not  exceed  one  hundred  pounds  (sub-sect.  3). 

Further,  a  railway  company  is  empowered  by  sect.  2  to 
enter  on  any  land  and  do  all  things  reasonably  necessary  for  the 
purpose  of  extinguishing  or  arresting  the  spread  of  any  fire  caused 
by  sparks  or  cinders  emitted  from  any  locomotive  engine  (u) ;  and 
may,  for  the  purpose  of  preventing  or  diminishing  the  risk  of  fire 
in  a  plantation,  wood,  or  orchard  through  sparks  or  cinders 
emitted  from  any  locomotive  engine,  enter  upon  any  part  of  the 
plantation,  wood,  or  orchard,  or  on  any  land  adjoining  thereto, 
and  cut  down  and  clear  away  any  undergrowth,  and  take  any 
other  precautions  reasonably  necessary  for  the  purpose ;  but  they 
shall  not,  without  the  consent  of  the  owner  of  the  plantation,  wood, 
or  orchard,  cut  down  or  injure  any  trees,  bushes,  or  shrubs  (x). 

A  railway  company  exercising  powers  under  sect.  2  must 
pay  full  compensation  to  any  person  injuriously  affected  by  the 
exercise  of  those  powers,  including  compensation  in  respect  of 
loss  of  amenity,  and  any  compensation  so  payable  is,  in  case  of 
difference,  to  be  determined  in  England  and  Ireland  by  two 
justices  in  manner  provided  by  sect.  24  of  the  Lands  Clauses 
Act,  1845  (y). 

The  Act  does  not  apply  in  the  case  of  any  action  for  damage 
by  fire  brought  against  any  railway  company  unless  notice  of 
claim  and  particulars  of  damage,  in  writing,  shall  have  been  sent 
to  the  said  railway  company  within  seven  days  of  the  occurrence 
of  tlie  damage  as  regards  the  notice  of  claim,  and  within  fourteen 
days  as  regards  the  particulars  of  damage  (z). 

Injuries  from  unguarded  wells  and  mining-shafts. — Where  the 
surface  of  land  is  in  the  possession  of  one  man,  and  the  subsoil 
and  minerals  in  the  possession  of  another,  and  the  mineral-owner 
sinks  a  mining-shaft  to  enable  him  to  work  the  minerals,  it  is  his 
duty  to  fence  the  shaft  so  as  to  prevent  injury  to  the  cattle  and 
sheep  depasturing  upon  the  surface  (a).    If  a  man  hires  a  meadow, 

(»)  5  Edw.  7,  0. 11,  s.  2  (1).  (z)  Tb.,  s.  3. 

(a;)  16,,  B.  2  (2).  (a)  WilUami  v.  Grouaott,  4  B.  &  S. 

(2/)  i6 ,  s.  2  (3),  and  8  &  9  Vict.  c.  18,  U9 ;  32  L.  J.  Q.  B.  237.                          ' 
s.  24. 
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and  turns  his  cattle  therein,  and  they  fall  down  the  disused  shaft 
of  a  mine,  the  person  to  whom  the  shaft  belongs,  and  who 
has  the  control  over  it,  will  be  responsible  for  the  damage 
done  (&). 

Duty  to  persons  lawfully  entering  upon  land. — The  occupier  of 
land  owes  a  duty  to  those  who  have  a  right,  by  virtue  of  an 
easement  or  profit  a  prendre,  to  come  upon  the  land ;  he  must  do 
nothing  to  hinder  or  injure  them  in  the  exercise  of  their  rights. 
"If  I  place  a  log  across  a  public  path  and  injury  be  thereby 
sustained,  the  soil  being  my  own,  an  action  will  lie,  because  there 
is  a  right  in  others  to  pass  along  without  interruption  "  (c).  By 
a  slight  extension  of  this  doctrine,  if  a  public  highway  runs  past 
a  man's  land  he  is  bound  to  regulate  the  user  of  his  land  so  as 
to  avoid  creating  a  nuisance  to  the  highway.  If  he  digs  a  pit 
adjoining  the  highway  he  must  by  fencing  or  otherwise  protect 
persons  lawfully  using  the  highway  from  falling  into  the  pit  (cZ), 
And  so,  where  in  the  exercise  of  statutory  powers  a  highway  is 
diverted,  care  must  be  taken  by  giving  sufficient  warning  or  by 
other  means,  such  as  fencing,  to  protect  reasonably  careful  persons 
lawfully  using  the  highway  from  going  astray  at  the  point  of 
diversion  and  so  injuring  themselves  (e).  For  breach  of  this  duty 
an  action  lies  either  for  nuisance  (/),  or  for  negligence. 

He  also  owes  a  duty  to  persons  resorting  to  his  land  at  his 
invitation  or  with  his  permission.  This  duty  will  be  dealt  with 
presently  (g).  But  apart  from  those  who  by  virtue  of  some 
easement  or  profit,  and  those  who  by  invitation  or  licence  have 
access  to  the  land,  there  is,  speaking  generally,  no  duty  to  the 
world  at  large  to  show  any  skill  or  care  in  the  management  or 
user  of  one's  own  immovable  property,  provided  it  is  not  so  used 
or  managed  so  as  to  be  a  nuisance.  Those  who  take  harm  from 
it  must  first  enter  upon  it,  which  the  world  at  large  has  no  right 
to  do.  "  I  may  with  any  view  and  for  any  purpose  place  logs 
on  my  own  land,  and  a  party  having  no  right  to  be  there,  and 
sustaining  damage  by  his  own  trespass,  cannot  bring  an  action 
for  the  damage  so  sustained  "  (h).  Thus,  if  a  person  were  to  allege 
that  while  straying  upon  the  defendant's  land  without  his  leave 
he  was  injured  by  falling  into  a  quarry  which  was  negligently 
left  unfenced,  he  would  show  no  cause  of  action  (i).     A  person 

(&)  Syhray  v.  White,  1  M.  &  W.  435 ;  1  0.  P.  53.   Of.  Tarry  v.  Ashton,  1  Q. 

5  L.  J.  Ex.  173.    As  to  fencing  disused  B.  D.  314 ;  45  L.  J.  0.  P.  260. 

mines,  see  the  Coal  Mines  Kegulation  (e)  Hurst  v.  Taylor,  14  Q.  B.  D.  918 ; 

Act,  1887  (50  &  51  Vict.  c.  58),  s.  37,  54  L.  J.  Q.  B.  810. 

and  the  PabUc  Health  Act,  1875  (88  &  (/)  Post,  p.  892. 

39  Vict.  0.  55),  S3.  91  et  seq.  (?)  Fast,  p.  717. 

(c)  Deane  v.  Clayton,  7  Taunt.  489  at  (h)  Deane  v.  Clayton,  7  Taunt.  489  at 

T>  522  p  522 

'(,d)  Barnes  \.  Ward,  9  0.  B.  329  ;  19  (i)  Bounsell  v.  Smith,  7  C.  B.  N.  S. 

L.  J.  0.  P.  195;  Badleyy.  Taylor,  L.  E.  731 ;  29  L.  J.  0.  P.  203;  Eardcastle  v. 
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who  strays  from  the  ordinary  approaches  to  a  house,  and  trespasses 
upon  the  adjoining  land,  where  there  is  no  path,  has  no  remedy 
for  any  injury  he  may  sustain  from  falling  into  unguarded  wells 
or  pits,  as  the  injury  is  the  result  of  his  own  carelessness  (/c). 
If  a  man  gets  upon  strange  premises  when  it  is  dark,  so  that 
he  cannot  see,  he  should  keep  a  good  look-out,  and  has  only 
himself  to  blame  if  he  sustains  injuries  from  running  against 
objects,  or  falling  down  places,  which  might  have  been  avoided 
by  the  exercise  of  ordinary  care  (I). 

Chattels. — The  same  principles  apply  to  the  ownership  of 
chattels  not  dangerous  or  noxious  in  themselves,  nor  placed  in 
such  a  position  as  to  be  dangerous  to  persons  coming  lawfully 
within  reach  of  the  danger. 

Whoever  introduces  gunpowder  or  explosive  materials  into  a 
building  is  responsible  for  damage  occasioned  by  the  introduction 
of  such  dangerous  substances.  If  a  person  mixes  things  together, 
which  alone  are  perfectly  innocent,  but  which  are  liable  to  explode 
on  coming  into  contact,  he  is  responsible  for  the  consequences; 
and,  if  an  explosion  ensues,  he  must  make  good  the  damage  (m). 
The  owner  of  a  gun  who  loads  it  and  leaves  it  loaded  does  so 
at  his  peril  (n).  The  owner  of  a  horse  and  cart  who  leaves  them 
unattended  in  the  street  is  liable  for  injury  caused  through  the 
horse  moving  and  a  consequent  collision  (o).  And  a  person 
engaged  in  raising  or  lowering  heavy  objects  by  means  of  a 
crane,  or  otherwise,  owes  a  duty  to  those  lawfully  passing  to  take 
at  least  reasonable  care  to  prevent  the  objects  from  falling  upon 
and  injuring  them  (p).  If  a  person  maintains  a  lamp  projecting 
over  a  highway  for  his  own  purposes,  it  is  his  duty  to  maintain 
it  so  as  not  to  be  dangerous  to  passengers  lawfully  using  the 
highway  (q).  Generally,  he  who  sets  in  motion  a  chattel  which 
is  a  source  of  danger  is  responsible  for  damage  done  by  it ;  but 
his  duty  is  not  so  high  where  the  law  recognizes  in  him  in 
common  with  others  a  right  to  set  them  in  motion,  as  in  the  case 
of  a  man  driving  a  carriage  upon  a  highway ;  in  that  case  he  is 
only  bound  to  take  reasonable  care  under  the  circumstances  to 
prevent  his  carriage  from  colliding  with  the  persons  or  property 
of  others.     To  the  breach  of  this  duty  may  be  referred  the 

South  Yorhthire  Railway,  4  H.  &  N.  74 ;  Lynch  v.  Nurdin,  1  Q.  B.  29;  10  L.  J. 

28  L.  J.  Ex.  139 ;  Sinks  v.  South  York-  Q.  B.  73. 

eUre  Bailway,  3  B.  &  S.  244 ;  32  L.  J.  (o)  IlUdge  T.   Goodwin,  5    C.   &  P. 

Q.  B.  26.  190. 

(It)  "Wilde,  B.,  Boloh  v.  Smith,  7  H.  &  O)  Byrne  v.  Boadle,  2  H.  &  C.  722 ; 

N.  736;  31  L.  J.  Ex.  203.  83  L.  J.  Ex.  13 ;  Scott  v.  London  Doch 

(I)  Wilkinson  v.   Fairrie,  1  H.  &  C.  Co.,  3  H.  &  0.  596 ;  34  L.  J.  Ex.  220 : 

633 ;  32  L.  J.  Ex.  173.  Batchelor  v.  Fortesaue,  11  Q.  B.  D.  474. 

(m)  Vaughany.Menlove,5'Bmg.'!!!.C.  (?)  Tarry  v.  Ashton,  1  Q.  B.  D.  314; 

468  at  p.  474  ;  6  L.  J.  0.  P.  92.  45  L.  J.  Q.  B.  260.    See^osi,  p.  894. 

(m)  Dixon  v.   Bell,  5  M.  &  S.    198 ; 
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numerous  cases  of  collisions  with  vehicles  in  the  public  streets 
(see  post,  p.  754). 

Chattels — Animals — Injuries  from  keeping:  ferocious  animals. — 
Whoever  keeps  an  animal  accustomed  to  attack  or  bite  mankind, 
with  knowledge  of  its  dangerous  propensities,  is,  prima  facie, 
liable  to  an  action  for  damages  at  the  suit  of  any  person  attacked 
or  injured  by  the  animal,  without  proof  of  any  negligence  or 
default  in  the  securing  or  taking  care  of  it.  The  gist  of  the 
action  is  the  keeping  the  animal  after  knowledge  of  its  mis- 
chievous disposition  (r).  But  a  man  is  entitled  to  keep  a  ferocious 
dog  for  the  protection  of  his  premises,  and  to  turn  it  loose  at 
night,  provided  the  barking  of  the  dog  does  not  disturb  the  rest 
of  the  neighbours  and  create  a  nuisance ;  and,  therefore,  where 
the  defendant,  for  the  protection  of  his  yard,  kept  a  fierce  dog, 
which  was  tied  up  all  day  and  was  let  loose  at  night,  and  the 
defendant's  foreman  incautiously  went  into  the  yard  after  dark, 
knowing  that  the  dog  was  let  loose  at  night,  and  was  thrown 
down  and  bitten  by  the  dog,  it  was  held  that  he  was  not  entitled 
to  recover  in  an  action  for  damages  (s).  But  a  man  has  no  right 
to  put  a  ferocious  dog  in  such  a  situation  in  the  way  of  access  to 
his  house,  that  a  person  innocently  coming  there  for  a  lawful  pur- 
pose in  the  day-time  may  be  injured  by  it.  So  with  respect  to  a 
footpath,  though  it  be  a  private  one,  a  man  has  no  right  to  put 
a  dog  with  such  a  length  of  chain,  and  so  near  the  path,  that  he 
could  bite  a  person  going  along  it  {t). 

There  is  a  difference  between  beasts  that  are  ferce.  natures,  as 
lions,  tigers,  and  elephants  (u),  which  a  man  must  always  keep 
chained  up  at  his  peril,  and  beasts  that  are  mansuetce  natures,  and 
break  through  the  ordinary  tameness  of  their  nature,  such  as  oxen 
and  horses.  In  the  latter  case,  an  action  lies  only  if  the  owner, 
whether  an  individual  or  corporation,  has  had  notice  of  the  mis- 
chievous nature  of  the  beast  {x).  In  the  former  case,  an  action 
lies  without  such  notice  {y). 

But,  when  an  animal  mansuetm  natv/rm  has  broken  through 
the  ordinary  tameness  of  its  nature  and  become  fierce,  and  is 
known  by  the  owner  to  be  so,  there  is  no  distinction  between  the 
case  of  the  keeping  of  such  an  animal  and  the  keeping  of  one 
which  IS  ferce  naturce  (z).     If  a  dog  has  once  bitten  a  man  without 

(r)  May  v.  Burdett,  9  Q.  B.  110 ;  16  Co.,  33  L.  J.  Q.  B.  310. 

L.  J.  Q.  B.  64.  (y)  B.  v.  Euggine,  2  Ld.  Eaym.  1583  ; 

(s)  Broah  v.  Copeland,  1  Bsp.  203.  Jenkins  v.  Turner,  1  ib.  110;  Mason  v. 

(J)  Tindal,  C.J.,  Sarch  v.  Blaclchurn,  Keeling,  1  ib.  608;  Cox  v.  Burbidge,  13 

4  0.  &  P.  300;  M.  &  M.  505;  Curtis  v.  0.  B.  N.  S.  430;   32   L.  J.  0.  P.  89; 

Mills,  5  C.  &  P.  489.  Filburn  v.  People's  Palace  Co.,  supra. 

(m)  Filburn  v.  People's  Palace  Co.,  25  (z)  Jackson  v.  Smithson,  15  M.  &  W. 

Q.  B.  D.  258  ;  59  L.  J.  Q.  B.  471.  563;  15  L.  J.  Ex.  311. 

(x)  Stiles  V.  Cardiff  Steam  Navigation 
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provocation,  or  under  circumstances  which  would  not  excite  any 
dog  of  good  temper  to  bite,  and  the  owner  has  notice  of  it,  he 
keeps  the  dog  for  the  future  at  his  peril ;  if  he  lets  him  go  about, 
or  lie  at  the  door  unmuzzled,  and  another  person  is  bitten  under 
similar  circumstances,  he  will  be  responsible  for  the  injury  (a). 
It  is  not  material  whether  the  defendant  is  the  owner  of  the  dog 
or  not.  It  is  enough  for  the  maintenance  of  the  action  that  he 
keeps  the  dog ;  and  the  harbouring  a  dog  about  one's  premises, 
or  allowing  him  to  be  or  resort  there,  is  a  sufficient  keeping  of 
the  dog  to  support  the  action.  As  soon  as  a  dog  is  known  to  be 
mischievous,  the  duty  of  restraining  him  from  doing  injury  is 
imposed  (6).  The  same  rule  of  law  prevails  with  regard  to  a 
bull  which  is  known  to  have  run  at  a  man,  and  to  be  therefore 
dangerous  (e). 

Chattels — Ferocious  animals — The  scienter. — In  an  action 
against  the  owner  of  a  dog  which  has  bitten  a  human  being  it  is 
not  sufficient  merely  to  prove  that  a  dog  is  ferocious  towards 
animals  to  the  knowledge  of  the  defendant,  but  it  must  also  be 
shown  that  the  dog  has  a  ferocious  disposition  directed  against 
mankind  (d).  If  this  is  proved,  it  is  not  necessary  to  prove  that 
anybody  before  the  plaintiff  had  in  fact  been  bitten  (e).  Where 
a  dog  was  proved  to  be  of  a  savage  disposition,  and  the  defendant 
had  warned  a  person  to  beware  of  the  dog,  lest  he  should  be 
bitten,  it  was  held  that  this  was  evidence  for  a  jury  of  the  defen- 
dant's knowledge  of  the  nature  of  the  beast  (/).  And  where  the 
wife  of  the  defendant,  who  occasionally  assisted  him  in  his 
business  as  a  milkman,  had  a  complaint  made  to  her  of  the 
savage  nature  of  a  dog  kept  on  the  premises,  for  the  purpose  of 
communicating  it  to  her  husband,  this  was  held  evidence  of  the 
husband's  knowledge  (g).  It  has  been  held  also  that,  if  the 
owner  of  a  dog  appoints  a  servant  to  keep  it,  the  servant's  know- 
ledge of  the  dog's  ferocity  is  the  knowledge  of  the  master ;  for 
all  dogs  may  be  mischievous,  and,  therefore,  a  man  who  keeps  a 
dog  is  bound,  either  to  have  it  under  his  own  observation,  or  to 
appoint  some  one  under  whose  observation  it  may  be  (h).  Proof 
of  an  offer  on  the  part  of  the  defendant  to  make  compensation 
to  the  plaintiff  is  very  slight,  if  it  be  any,  evidence  against,  the 
defendant,  as  the  offer  may  have  been  made  purely  from  charitable 

(a)  Gharlioood  v.  Ch-eig,  3  0.  &  K.  48.  (d)  Osborne  v.  Cliocqueel  (1896),  2  Q. 

(6)  McKone  v.    Wood,  5   C.   &  P.  2.  B.  109  ;  65  L.  J.  Q.  B.  534: ;  Sartley  v. 

See  Smith  y.  G.  M.  Baily.,  L.  R.  2  0.  P.  Halliman,  1  B.  &  Aid.  620. 

4  ;  36  L.  J.  0.  P.  22.    By  34  &  35  Vict.  (e)  Worth  v.  GilUng,  h.  R.  2  C.  P.  1. 

0.  56,  a.  2,  and  6  Edw.  7,  c.  32,  s.  1  (4),  (0  Judge  T.  Cox,  1  Stark.  285. 

dangerous  dogs  may  be  destroyed  by  (j)  Gladman    v.    Johnson,  36  L.    J. 

order  of  justices.  C.  P.  153;  ApplebeeT.  Percy,  L.  K.  9 

(c)  Blaakman  v.  Simmons,  3  0.  &  P.  0.  P.  647 ;  43  L.  J.  G.  P.  365. 

1.38;  Clarle -v.  Armstrong,  24  Ct.  of  Sess.  (h)  Baldwin  v.  Casella,  L.  R.  7  Ex. 

Gas.  2ud  ser.  131 5.  325 ;  41  L.  J.  Ex.  167. 


OHAP.  VIII.]  CHATTELS.  715 

motives,  and  not  as  admitting  any  legal  liability  in  tlie  matter  (i) ; 
and  it  has  been  held  that  such  an  offer  is  no  evidence  at  all  of 
the  scienter  (h). 

Where  the  defendant's  bull,  which  was  being  driven  along  the 
public  streets,  ran  at  a  man  with  a  red  handkerchief  round  his 
neck  and  gored  him,  and  the  defendant,  after  the  accident,  was 
heard  to  say  that  the  red  handkerchief  caused  the  mischief,  as  a 
bull  would  run  at  anything  red,  it  was  held  that  this  was  some 
evidence  to  go  to  a  jury  to  show  that  the  defendant  knew  that  his 
bull  was  a  dangerous  animal.  "  As  the  circumstance  of  persons 
carrying  red  handkerchiefs  is  not  uncommon,"  observes  Pollock, 
C.B.,  "  and  it  is  reasonable  to  expect  that  in  every  public  street 
persons  so  dressed  may  not  unfrequently  be  met  with,  we  think 
it  was  the  duty  of  the  defendant  not  to  suffer  such  an  animal  to 
be  driven  in  the  public  streets,  possessing,  as  he  did,  the  know- 
ledge that,  if  it  met  a  person  with  a  red  garment,  it  was  likely  to 
run  at  and  injure  him  "  (I). 

If,  by  common  report,  a  dog  has  been  bitten  by  a  mad  dog, 
"  it  becomes  the  duty  of  the  owner  of  the  dog  so  reputed  to  have 
been  bitten  to  be  very  circumspect  "  in  the  keeping  of  it.  Whether 
the  dog  said  to  be  mad  was  mad  or  not  may  be  mere  matter  of 
suspicion,  and  yet  it  is  not  enough  for  a  defendant  to  say,  "  I  did 
use  a  certain  precaution."  H'6  ought  to  put  it  out  of  the  animal's 
power  to  do  further  mischief  (m). 

In  actions  for  injuries  from  keeping  ferocious  animals,  the 
plaintiff  is  entitled  to  recover  substantial  damages  in  respect  of 
any  bodily  anguish  he  has  endured,  together  with  the  expenses 
of  surgical  attendance,  and  all  such  expenses  as  have  been  reason- 
ably incurred  by  him  in  consequence  of  the  injury.  If,  in 
consequence  of  a  bite  from  a  ferocious  dog,  knowingly  kept  by  the 

(i)  Thomas  v.  Morgan,  2  C.  M.  &  E.  being  well  looked  after,  and  wounds  any 

496,  502 ;  4  L.  J.  Ex.  362.  one,  the  master  of  the  dog  will  bo  liable 

(/«)  Seek  V.  Dyson,  4  Oampb.  198,  per  to  make  good  the  damage.   But,  if  a  dog 

Lord  Bllenborough,  C.J.  or  other  creature  bites  or  does  any  damage 

(I)  Hudson  V.  Bdberts,  6  Exch.   697  only  because  he  has  been  provoked,  ho 

at  p.  700 ;  20  L.  J.  Ex.  299.    The  follow-  who  has  given  occasion  to  the  injury 

ing    laws    respecting   the    keeping   of  that  has  happened  shall  be  aooountable 

ferocious  animals,   extracted  from  the  for  it;:  and,  if  he  is  the  person  who 

Roman  law,  are    not    undeserving    of  has  sustained  the  injury,  he  is  alone  to 

attention.     "  If  an   ox  has   a  trick  of  blame.    If  the  beast  which  has  done  the 

pushing   with  his  horns,  and   wounds  damage  has  been  exasperated  and  stirred 

any  one,  or  causes  any  other  damage,  up  by  another  beast,  the  master  of  the 

the  master  who  has  neglected  to  shut  up  latter  beast  shall  be  accountable  for  the 

the  ox,  or  to  give  such  warning  that  damage.    Those  who  have  wild  beasts 

people  might  avoid  it,  shall  be  answer-  — such  as  lions,  tigers,  bears  and  others 

able  for  the  harm  he  does.    Those  who  of  the  like  kind — ought  to  keep  them 

have  horses  or  mules  wliioh  kick  or  bite,  so  that  they  can  do  no  harm ;  and  they 

must  either  warn  people  of  their  being  are    answerable   for    all  damage   that 

vicious,  or  take  care  to  have  them  well  arises  from  their  not  being  safely  and 

watched,  otherwise  they  will  be  made  securely  kept."    Domat,  liv.   2,  tit.  8, 

liable  for  the  damage  they  may  do.    If  s.  2. 

a  dog,  who  has  a  trick  of  biting,  is  not  (m)  Lord   Kenyon,    Jones   v.   Perry, 

tied  up,  or  if  he  gets  loose  for  want  of  1  Esp.  483. 
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defendant,  the  plaintiff  has  been  obliged,  under  medical  advice,  to 
undergo  a  surgical  operation  to  guard  against  hydrophobia,  this 
will  be  a  ground  for  increasing  the  damage?. 

By  the  Dogs  Act,  1906  (n)  the  owner  (o)  of  a  dog  is  liable 
in  damages  for  injury  done  to  any  cattle  (p)  by  that  dog,  and 
it  is  not  necessary  to  show  a  previous  mischievous  propensity 
in  the  dog,  or  the  owner's  knowledge  of  such  previous  propen- 
sity, or  that  the  injury  is  attributable  to  neglect  on  the  part  of 
the  owner. 

Chattels — No  general  duty  to  take  care  of  one's  own  property. — 
But  apart  from  these  considerations  there  is  no  duty  to  the 
world  at  large  to  be  careful  in  guarding  one's  personal  property, 
however  valuable.  "  A  person  who  does  not  lock  up  his  goods, 
which  are  consequently  stolen,  may  be  said  to  be  negligent  as  • 
regards  himself,  but,  inasmuch  as  he  neglects  no  duty  which  the 
law  casts  upon  him,  he  is  not  in  consequence  estopped  from 
denying  the  title  of  those  who  may  have  however  innocently 
purchased  those  goods  from  the  thief,  except  in  market  overt "  (g), 
and  it  follows  that  it  is  not  open  to  each  and  every  one  who 
suffers  from  such  negligence  to  recover  from  the  negligent 
owner  of  tlie  goods  (r).  In  sending  a  remittance  of  a  large  sum 
of  money  it  is  a  wise  precaution  to  send  with  it  a  letter  of  advice; 
but  there  is  no  legal  duty  to  do  so  (s).  But  a  man  may  owe  a 
duty  to  his  bankers  to  use  reasonable  care  in  the  manner  in  which 
he  draws  cheques  upon  the  bank ;  where  a  customer  drew  a 
cheque  in  such  a  manner  that  an  interpolation  was  easy,  it  was 
held  that  he  could  not  charge  the  banker  who  paid  the  cheque 
after  a  figure  had  been  fraudulently  interpolated  (i).  But  it 
appears  that  there  is  no  such  duty  on  the  part  of  the  acceptor  of 
a  bill  of  exchange  towards  the  public  generally  or  holders  for 
value  of  the  bill  (w).  So  also  a  company  having  in  its  possession 
a  certificate  for  a  number  of  shares  with  a  view  to  certifying  a 

(ri)  6  Edw.  7,  0.  32,  s.  1  (1),  and  ante,  21    Q.    B.    D.   160 ;    57  L.  J.   Q.  B. 

p.  310.  418. 

(o)  As  to  who  is  the  owner,  see  ih.,  a.  1  (s)  Arnold  v.  Cheque  Banh,  1  C.  P.  D. 

(2),  and  ante,  p.  714.  578;  45  L.  J.  Q.  B.  562. 

Qp)  As  to  the  meaning  of  "cattle,"'  (f)  Young  v.   Gi'ote,  4  Biug.  253;  5 

see  ante,  p.  310,  n.  (a;).  L.  J.  (O.   S.)   0.  P.  165.      Ingliam  v. 

(g)  Johnson    v.    Credit    Lyonnais,    3  Primrose,  7  0.  B.  N.  S.  82 ;  28  L.  J.  C.  P. 

0.  P.  D.  32;  47  L.  J.  0.  P.  241.     As  to  294,  often  cited  in  this  connection,  can 

the  negligence  which   will  estop,  SBe  hardly  be  supported  on  the  ground  of 

Viclmrd  v.  Sears,  6  Ad.  &  E.  469.  any    breach    of   duty.      Union   Credit 

(r)  Bank  of  Ireland  v.  Evans  Charities  Banh  v.  Mersey  Docks,  [1899]  2  Q.  B.  205 ; 

{Trustees),  7  H.  L.  C.  389 ;   Baxendale  68  L.  J.  Q.  B.  842 ;  ante,  p.  547.    See, 

V.  Bennett,  3  Q.  B.  D.   525 ;  47  L.  J.  further.  Colonial  Banh  of  Australasia  v. 

Q.  B.  624 ;  Swan  v.  North  British  Aus-  Marshall,  22  T.  L.  B.  746 ;  and  Addison 

iralasian  Co.,  2  H.  &  C.  175 ;  32  L.  J.  On  Contracts  (10th  ed.),  p.  792. 

Ex.  273 ;   Patent  Safety  Oun  Cotton  Co.  (■»)  Scholjield  v.  Londesborouqh  (Earl), 

V.   WiUon,  49  L.  J.   Q.  B.   713;   Mer-  [1896]  A.  0.  514;  65  L.  J.  Q.  JB.  593. 
chants  of  the  Staple  v.  Banlc  of  England, 
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transfer  of  part  of  the  shares  owes  no  duty  to  any  person  other 
than  the  transferee  and  those  claiming  under  him  to  keep  the 
certificate  in  safe  custody  (cb). 

Duty  to  invitees. — A  person  who  invites  others  to  use  his 
property  owes  to  those  who  use  it  on  his  invitation  a  duty  which 
varies  according  to  the  nature  of  the  invitation,  the  position  and 
circumstances  of  the  invitor,  and  also  varies  according  as  it  is  for 
the  benefit  of  the  invitor  or  solely  for  that  of  the  invitee. 

He  who,  whether  for  his  own  benefit  or  not,  invites  (y)  or 
permits  (z)  others  to  adventure  their  lives  and  safety  upon  his 
property  under  such  circumstances  that  escape  is  difficult  in  case 
of  danger,  is  bound  to  take  reasonable  care  to  have  the  property 
free  from  danger.  Thus  a  shipowner  (a)  or  a  stage  coach  pro- 
prietor (b)  or  a  railway  company  (c)  is  bound  to  take  all  reason- 
able precautions  for  the  safety  of  passengers ;  and  so  is  one  who 
gratuitously  permits  another  to  ride  upon  his  cart  or  carriage  {d). 
Where  escape  in  case  of  danger  is  not  so  diificult,  the  extent  of  the 
duty  would  seem  to  depend,  firstly,  upon  whether  the  invitation 
to  use  the  property  is  given  for  the  benefit  or  on  the  business  of 
the  invitor  or  solely  for  the  benefit  of  the  invitee  ;  and,  secondly, 
assuming  it  was  on  the  invitor's  business,  upon  whether  that 
business  is  one  of  a  public  character.  The  duty  is  at  its  highest 
in  the  case  of  one  who  exercises  a  public  calling  and  invites 
persons  to  use  his  property  for  purposes  of  his  calling.  The 
grant  or  licence  under  which  he  carries  on  his  business  is  given 
partly  for  the  benefit  of  the  public,  and  it  is  his  duty  to  keep  the 
property  in  a  reasonably  safe  condition.  Thus  the  owner  of  a 
cattle  market  who  takes  toll  for  his  own  benefit  is  liable  if  the 
pens  or  stalls  are  in  a  dangerous  condition  and  the  cattle  are 
injured  in  consequence  (e).  In  such  cases  the  defendant  does  not 
discharge  his  duty  by  merely  affecting  the  plaintiff  with  notice 
of  a  danger  which,  but  for  the  breach  of  duty  on  his  part,  would 
not  exist  at  all  (f).     On  the  same  principle  the  licensee  of  a 

(x)  Longman  v.  Bath  Electric  Tram-  34;  Austin  v.  Qreat  Western  Bailway 

■ways  Co.,  [1905]  1  Ch.  646 ;  74  L.  J.  Ch.  L.  R.  2  Q.  B.  442 ;  36  L.  J.  Q.  B.  201 ; 

424.  Harris  v.  I'erry  (1903),  2  E.  B.  219 ;  72 

(?/)  Francis  v.  Cochrell,  L.  E.  5  Q.  B.  L.  J.  K.  B.  725.     It  may  be  doubted 

184,  501 ;  39  L.  J.  Q.  B.  113,  291.  wliether  this  duty  is  put  high  enough 

(z)  FoullcesY.  Metropolitan,  &c.,  Bail-  in  Moffat  v.  Bateman,  L.  R.  3  P.  C.  115. 
way,  5  0.  P.  D.  157;  49  L.  J.  0.  P.  361.  (e)  Lax    v.    Darlington    Corporation, 

(a)  Hayn  v.  Culliford,  4  0.  P.  D.  182 ;  5  Ex.  D.  29 ;   49  L.  j.  Ex.  105  ;   Far- 

48  L.  J.  0.  P.  372.  nahy  v.  Lancaster  Coal  Go.,  11  Ad.  Sc  E. 

(6)  Sharp  v.    Orey,   9   Bing.   457;  2  223,    230;    9    L.   J.   Ex.   338;   Mersey 

L.  J.  0.  P.  45  ;  Eyman  v.  Nye,  6  Q.  B.  D.  DocTts  (Trustees)  v.  Gibbs,  L.  E.  1  H  L 

685.  93 ;  35  L.  J.  Ex.  225. 

(e)  Grote  v.  Chester  &  Holyhead  Rail-         (f)  Thomasr.  Quartermaine,  18  Q.B.D. 

way,  2  Exoh.  251  ;  Beadhead  v.  Midland  685  at  p.  697 ;    56  L.  J.  Q.  B.  340,  not- 

Bailway,  L.  E.  4  Q.  B.  379;  38  L.  J.  withstanding    Winch    v.    Thames   Con- 

Q.  B.  169.     See  post,  p.  742.  servators,  L.  E.  9  C.  P.  389 ;    48  L.  J. 

(d)  Marshall  v.  Newcastle  &  Berwick  C.  P.  167. 
Bailway,  11  0.  B.  §65 ;  21  L.  J.  0.  P. 
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theatre  or  music  hall  would  seem  bound  to  keep  it  reasonably 
safe  {g),  and  the  same  would  apply  to  the  permanent  way  and 
rolling  stock  of  a  railway  company  (Ji).  So  a  duty  is  cast  upon 
trustees  and  other  persons  who  have  the  receipt  of  tolls  and  the 
management  of  a  dock  or  wharf  vested  in  them,  to  take  reason- 
able care  to  keep  the  entrance  to  the  dock  or  wharf  free  from 
dangerous  obstructions,  and  to  forbear  from  having  the  dock  or 
wharf  open  for  public  use  when  they  know  it  cannot  be  navigated 
without  danger,  whether  the  tolls  are  received  by  them  for  their 
own  use  or  in  a  fiduciary  character ;  and  if  they  keep  the  doclc  or 
wharf  open,  and  allow  the  danger  to  continue,  and  invite  vessels 
into  peril,  they  will  be  personally  responsible  for  any  damage 
that  may  be  sustained.  Eeasonable  care  is  not  shown  when,  after 
notice  of  danger  at  a  particular  spot,  no  inquiry  is  made  and  no 
warning  given  (i). 

Duty  to  invitees — Dangerous  canals. — Every  canal  company,  so 
long  as  it  keeps  its  canal  open  for  the  public  use  of  all  who  may 
choose  to  navigate  it,  is  bound  to  take  reasonable  care  that  they 
may  navigate  it  without  danger  to  their  lives  or  property  (Jc). 

Duty  to  invitees — Tramways. — Where  a  railway  company  were 
the  owners  of  a  tramway  which  crossed  their  railway  on  a  level, 
and  which  tramway  they  allowed  the  public  to  use  on  payment 
of  toll,  it  was  held  that  the  law  imposed  upon  the  railway 
company  the  duty  of  taking  all  reasonable  precautions  for  the 
protection  of  the  public  using  the  tramway ;  and,  where  fences 
and  gates  are  put  up  for  the  protection  of  the  public,  the  company 
are  responsible  for  the  consequences  resulting  from  their  negli- 
gently leaving  the  gates  open  (I).  The  owner  of  a  ferry  is 
subject  to  a  similar  duty  (m). 

Duty  to  invitees  —  Railway  stations  —  Insufficient  lights  and 
guards. — It  is  not  sufficient  for  the  lights  at  the  station  of  a 
railway  company  to  be  quite  enough  for  the  company  and  their 
own  servants,  who  know  the  premises.  They  must  be  enough  to 
guide  and  direct  strangers  who  are  wholly  unacquainted  with  the 
locality.  A  degree  of  light  which  will  enable  a  person  who  is 
familiar  with  a  place  to  see  all  about  him,  and  understand  where 
he  is,  may  not  be  sufficient  to  enable  a  person  who  has  an 

(g)  Francis  v.  Cochrell,  L.  E.  5  Q.  B.  64.    And  see  Thompson  v.  North  Eastern 

184,501;  39  L.  J.  Q.  B.  113,  291.  J2aiiMa^,2B.&S.106;  31L.J.  Q.B.194. 

(7i)  Foulkes  v.  Metropolitan  Mailway,  The  Beam  (1906),  P.  48 ;  75  L.  J.  P.  9. 

5  C.  P.  D.  157;  49  L.  J.  0.  P.  361;  (k)  Farnaby  v.  Lancaster  Canal  Co., 
Holmes  v.  North  Eastern  Bailway,  L.  E.  11  Ad.  &  B.  223,  230 ;  99  L.  J.  Ex.  338  ; 

6  Ex.  123  ;  38  L.  J.  Ex.  161.  Mersetj  Doels  (Trustees')  v.  Qibhs,  L.  E. 
(i)  Farrnby  v.  Lancaster  Coal  Co.,  11       H.  L.  93 ;  35  L.  J.  Ex.  225. 

Ad.  &  E.   223,  230 ;  9  L.  J,  Ex.  338 ;  (Q  Mar/ell  v.  South   Wales  Bailway, 

Mersey  DocTis  (Trustees)  v.  Gibhs,  L.  E.  8  0.  B.  N.  S.  535 ;  29  L.  J.  0.  P.  315. 

1  H.  L.  93;  35  L.  J.  Ex.  225;  Beg.  v.  (m)  Willoughby  v.  Horridge,  12  0.  B. 

Williams,  9  App.  Cas.  418 ;  53  L.  J.  P.  0.  742 ;  22  L.  J.  0,  P.  90. 
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imperfect  knowledge  of  the  locality  to  find  Ms  way  or  to  guard 
against  danger.  "  Eailway  companies,"  observes  Maule,  J.,  "  are 
to  light  their  railway  not  for  their  own  servants  alone,  but  for 
persons  who  have  never  been  there  before,  and  who  may  be  in  a 
great  hurry  to  reach  the  train ;  and  they  are  to  light  it  so  as  to 
enable  them  to  see  their  way.  ...  If  they  choose  to  allow  people 
to  cross  the  line  at  the  last  moment,  they  should  have  a  person 
to  point  out  to  passengers  who  are  in  a  hurry  the  right  course  for 
them  to  take ;  or,  if  they  have  not  a  man,  they  might  have  a 
board  pointing  to  the  direction :  for  they  are  bound  to  do  what  is 
needful  for  the  safety  of  their  passengers."  Where,  therefore, 
the  plaintiff,  being  on  his  return-journey  with  a  return-ticket, 
and  having  got  to  the  wrong  side  of  the  railway,  crossed  the  line 
to  get  to  the  train  at  a  place  where  there  was  no  proper  crossing, 
there  being  no  person  to  point  out  to  him  the  proper  crossing,  and 
fell  over  a  switch-handle,  which  he  could  not  see  for  want  of  light, 
it  was  held  that  there  was  evidence  of  negligence  on  the  part  of 
the  company  (n).  And  they  were  held  responsible  where  the 
plaintiff,  not  being  able  to  cross  to  the  exit  side  of  the  station,  by 
reason  of  the  train  by  which  he  had  just  arrived  blocking  up  the 
proper  crossing  for  ten  minutes  or  a  quarter  of  an  hour,  crossed 
behind  the  train,  and  fell  over  a  hamper  (o). 

But,  in  order  to  make  out  a  case  of  negligence  on  the  part  of 
the  company,  it  must  be  shown  that  they  used  their  property  in 
such  a  way  as  to  render  it  likely  to  be  a  source  of  danger  to  their 
passengers  and  other  persons  lawfully  using  the  station  (p).  It 
is  not  enough  to  show  that  they  have  doors  opening  upon  the 
platform,  and  steps  leading  from  those  doors,  and  that  the 
plaintiff  tumbled  down  the  steps,  without  showing  that  the  steps 
are  more  than  ordinarily  dangerous  (q).  There  is  no  obligation 
on  them,  for  instance,  to  provide  hand-rails ;  and  the  steps  may 
be  tipped  with  brass,  though  possibly  a  different  metal  might  be 
safer  (r).  Nor  is  it  enough  to  show  that  the  company  had  a 
weighing-machine  on  the  platform,  and  that  the  plaintiff  tumbled 
over  it.  In  these  cases  it  is  always  a  question  whether  the 
mischief  could  reasonably  have  been  foreseen,  and  whether  care 
ought  not  to  have  been  taken  to  avoid  it  (s).  Where  rules  are 
promulgated  by  a  railway  company  for  the  management  of  a 

(n)  Martin  y.  Great  Northern  Railway,  (p)  Burgess  v.  G.  W.  Baily.,  32  L.  T. 

16  0.  B.  179 ;  24  L.  J.  0.  P.  209 ;  Birhett  (N.  S.)  76. 

V.  Whitehaven  Junction  Baily.,  4  H.  &  (g)  Toomey    v.    London  &  Brighton 

N.  730 ;  28  L.  J.  Ex.  348.        '  Baily.,  8  0.  B.  N.   S.   146 ;   27  L.  J. 

(o)  Nicholson  y.  Lancashire  &  Yorhshire  0.  P.  39. 

Baily.,  3  H.  &  0.  534 ;  34  L.  J.  Ex.  84.  (r)  Crajter    v.    Metropolitan   Baily., 

And  see  Holmes  v.  N.  E.  Baily.,  L,  K.  L.  E.  1  C.  P.  300;  35  L.  J.  0.  P.  132. 

4  Ex.  254;   38  L.  J.  Ex.  161;   L.   E.  {s)Gornmany.  Eastern  Counties Baihj 

6  Ex.  123 ;  40  L.  J.  Ex,  121,  4  H.  &  N.  781 ;  29  L,  J.  Ex.  94. 
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station,  and  injuries  are  caused  by  the  servants  of  the  company- 
endeavouring  to  carry  these  rules  into  effect,  the  company  are 
responsible  in  damages,  unless  the  injured  party  brought  the 
mischief  upon  himself  by  his  own  negligence  (t). 

Duty  to  invitees — Private  premises. — The  duty  of  a  private 
person  is  not  so  extensive.  No  grant  or  licence  for  the  partial 
benefit  of  the  public  is  conferred  upon  him,  and  he  may  carry  on 
his  business  as  he  pleases  (u)  provided  he  exercises  reasonable 
care,  whether  by  notice,  guarding,  lighting,  or  otherwise,  to 
prevent  injury  to  persons  entering  upon  or  using  his  property 
on  his  invitation  and  for  his  benefit  from  unusual  danger  of 
which  he  knows  or  ought  to  know  (y). 

Every  occupier  of  a  house  who  permits  the  use  of  a  pathway 
to  the  house  may  fairly  be  deemed  to  hold  out  an  invitation  to 
all  persons,  who  have  any  reasonable  ground  for  coming  to  the 
house,  to  pass  along  his  pathway;  and  he  is  responsible  for 
neglecting  to  give  warning  of,  or  to  fence  off,  dangerous  places ; 
and  as  the  owners  themselves  are  not  justified  in  placing  any 
unknown  dangers  in  the  way  of  persons  using  the  private  way, 
so  neither  can  they  authorize  anybody  else  to  do  so  (z). 

Where  a  person  is  on  the  premises  of  others  with  their  assent, 
engaged  in  a  transaction  of  common  interest  to  both  parties,  he 
is  an  invitee  within  the  meaning  of  this  rule  (a).  Thus,  where 
the  plaintiff,  who  had  sent  a  heifer  by  the  defendant's  railway,  in 
order  to  save  delay,  was  allowed  by  the  station-master  at  the 
station  of  delivery  to  come  on  the  premises  to  assist  in  delivering 
the  heifer,  and  while  so  engaged  was  injured  by  a  train  which  was 
negligently  allowed  to  come  out  of  a  siding,  it  was  held  that  the 
defendants  were  liable  (h).  And  where  wharfingers  agreed  to 
allow  for  a  certain  consideration  a  ship  to  be  discharged  at  their 
jetty,  and  the  ship  was  injured  in  consequence  of  the  uneven 
condition  of  the  bed  of  the  river  alongside  the  jetty,  over  which 
the  wharfingers  had  no  control,  they  were  held  liable,  since  they 
had  impliedly  represented  that  the  ship  would  be  safe  while 
unloading  at  their  jetty  (e).  This  rule  extends  to  the  case  of 
persons  using  a  ship  ;  and  a  pilot  whom  the  owners  are  compelled 
to  employ  may  maintain  an  action  against  the  shipowners  for 

(t)  Vose  V.  LancasMre  &    Torhshire  (z)  Corby  v.  Hill,  4  C.  B.  N.  S.  556 ; 

Uaily.,  2  H.  &  JSr.  728 ;  27  L.  J.  Ex.  249.  27  L.  J.  0.  P.  318. 

(u)  With  certain  restrictions  imposed  (a)  Holmes  v.  JV.  E.  Saily.,  L.  R.  4 

by  the  legislature  by  the  Employers  Ex.  254 ;    38  L.  J.  Ex.  161.     Affirmed 

LiabUity  Act,  1880  (43  &  44  Viot.  c.  42),  L.  K.  6  Ex.  123 ;  40  L.  J.  Ex.  121. 

the  Factory  Act,  and  other  statutes.  (6)  Wright  v.  L.  &  N.  W.  Baity.,  1 

iy)  Indermaur  v.  Dames,  L.  E.  1  0.  P.  Q.  B.  T>.  252 ;  45  L.  J.  Q.  B.  570. 

274  at  p.  287 ;    35  L.  J.  0.  P.  184  ;  L.  E.  (e)  The  Moorcoah,  14  P.   D.  64 ;    58 

2  0.  P.  311 ;  36  L.  J.  0.  P.  181 ;  Thomas  L.  J.  P.  73 ;   The  Calliope  (1891),  A.  0. 

V.  Quartermaine,  18  Q.  B.  D.  685   at  11 ;  60  L.  J.  P.  28 ;  The  Beam  (1906), 

p.  695 ;  56  L.  J.  Q.  B.  340.  P.  48 ;  75  L.  J.  P.  9. 
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injuries  caused  to  him  while  acting  as  such  pilot  by  the  negli- 
gence of  their  servants  on  board  the  ship  (d).  This  duty  extends 
towards  persons  entering  and  leaving  the  premises  of  a  trades- 
man (e) ;  or  a  shipowner's  vessel  by  means  of  a  gangway  (/) ;  or 
towards  a  stevedore  loading  a  vessel  at  the  invitation  of  the 
charterer  (g) ;  to  a  workman  sent  by  a  tradesman  to  repair 
machinery  on  the  land  (h);  and  to  a  person  who  by  the  invitation  of 
the  defendant  or  his  servant  goes  on  to  the  defendant's  premises 
for  the  purpose  of  making  a  complaint  to  the  defendant  (i)  ;  and 
to  a  workman  in  the  employ  of  a  ship-painter,  who  had  contracted 
with  a  shipowner  to  paint  a  ship,  and  who  went  on  to  a  staging 
supplied  by  a  dock  owner  (k) ;  and  to  the  servants  of  the  buyers 
of  coal  to  whom  the  defendants  consigned  coals  in  trucks  of  a 
waggon  company  hired  by  the  defendants,  and  who  were  employed 
in  unloading  such  trucks  (l)  ;  and  to  a  landlord  who  keeps  in  his 
possession  and  under  his  control  a  staircase  for  the  common  use 
of  the  occupiers  of  flats ;  and  this  duty  extends  not  only  towards 
the  tenants  themselves,  but  to  persons  visiting  them  (m).  If  the 
landlord  retains  no  control  and  has  not,  at  the  time  of  the 
demise  (mm),  agreed  to  repair,  he  owes  no  duty  (w). 

A  similar  duty  rests  upon  him  who  for  his  own  benefit  invites 
others  to  use  or  handle  goods  which  he  knows  or  ought  to  know, 
and  which  they  have  no  reasonable  means  of  knowing,  to  be 
dangerous  (o).  A  vendor  of  goods  which  are  ordinarily  not 
dangerous  apparently  owes  no  duty,  except  towards  a  pur- 
chaser (jp),  to  inform  himself  as  to  whether  any  particular  article 
which  he  sells  is  or  is  not  in  fact  dangerous.  If  he  sells  an  article 
which  happens  to  be  dangerous,  and  it  comes  to  the  hands  of  a 
third  person  who  is  injured  by  it,  the  vendor  is  not,  unless  he 
knew  it  was  dangerous,  liable  to  the  third  person  (q). 

(d)  Smith  V.  Steele,  L.  E.  10  Q.  B.  125 ;  quiere),  the  larger  duty  must  arise  from 
ii  L.  J.  Q.  B.  60.  the  relation  of  landlord  and  tenant,  that 

(e)  Chapman  v.  Bothwell,  1  E.  B.  &  E.  duty  being  extended  to  the    tenant's 
168;  27  L.  J.  Q.  B.  315.  invitees. 

(/)  Smith  T.  London  &  St.  Katherine  {mm)  Cavalier  v.  Pope  (1905),  2  K.  B. 

Boclcs,  L.  E.  3  C.  P.  326 ;  37  L.  J.  0.  P.  757  ;  74  L.  J.  K.  B.  857 ;  75  L.  J.  K.  B. 

217.  609 ;  ante,  p.  498. 

(g)  Marney  v.   Scott  (1899),  1   Q.  B.  (»)  Lane  v.  Cox  (1897),  1  Q.  B.  415  ; 

986 ;  68  L.  J.  Q.  B.  736.  66  L.  J.  Q.  B.  193. 

(h)  Indermaur  v.  Dames,  L.  E.  1  C.  P.  (o)  Williams  y.  East  India  Co.,  3  East, 

274 ;  35  L.  J.  0.  P.  184 ;  L.  E.  0.  P.  311 ;  192  ;   Brass  v.  Maitland,  6  E.  &  B.  470  ; 

36  L.  J.  0.  P.  181.  26  L.  J.  Q.  B.  49  ;   Farrant  v.  Barnes, 

(0  White  V.  France,  2  C.  P.  D.  308  ;  11  0.  B.  N.  S.  553  ;    31  L.  J.  0.  P.  139  ; 

46  L.  J.  0.  P.  823.  George  v.  Skivinglon,  L.  E.  5  Ex.  1 ;    39 

(/c)  Heaven  v.  Pender,  11  Q.  B.  D.  503 ;  L.  J.  Ex.  8. 
52  L.  J.  Q.  B.  702.  (p)  Sea  Clarke  v.  Army  &  Navy  Co- 
il) Elliott  V.  Sail,  15  Q.  B.  D.  315 ;  operatioe  Society  (1903),  1  K.  B.  155  ; 
54  L.  J.  Q.  B.  518.  72  L.  J.  K.  B.  153. 

(m)  Miller  v.  Eancock,  [1893]  2  Q.  B.  iq)  Winterbotlom  v.  Wright,  10  M.  & 

177.    The  duty  laid  in  this  case  was  to  W.  109 ;  11  L.  J.  Ex.  415 ;    Longmeid 

keep  the  staircase  reasonably  safe.    If  v.  Holliday,  6  Exoh.  761 ;  20  L.  J.  Ex. 

this  he  a  larger  duty  than  that  laid  ia  430.    Cf.  Collis  v.  Selden,  L.  E.  3  C.  P, 

Indermaur  v.  Dames,  supra  (as  to  which  489 ;  37  L.  J.  0.  P.  233. 
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This  duty  towards  invitees  appears  to  be  a  personal  duty 
inseparable  from  the  possession  and  control  of  property ;  the 
invitor  who  owes  the  duty  cannot  discharge  himself  by  delegating 
its  performance  to  another  (r). 

Usually,  if  warning  of  the  danger  is  duly  conveyed,  the  duty 
of  the  invitor  is  discharged  (s) ;  but  the  duty  is  to  take  reason- 
able care  to  prevent  damage,  and  there  may  be  cases  where  a 
jury  would  find  that  a  mere  warning  or  notice  would  not  be 
sufficient  to  exonerate  the  defendant.  The  danger  might  be  so 
hard  to  avoid  that  a  mere  warning  might  be  futile,  or  so  serious 
that  the  consequences  would  be  out  of  all  proportion  to  the 
default  of  inadvertence.  In  such  cases  it  may  be  doubted 
whether  a  mere  warning,  or  anything  short  of  proof  that  the 
invitee  fully  realized  and  voluntarily  incurred  the  risk,  would 
be  sufficient.  Thus  when  the  plaintiff,  a  workman  in  the  employ 
of  a  contractor  engaged  by  a  railway  company,  had  to  work  in  a 
dark  tunnel  rendered  dangerous  by  the  passing  of  trains,  and 
after  working  a  fortnight  was  injured  by  a  passing  train,  it  was 
held  that  the  company  were  not  responsible  (t).  The  reason  for 
this  decision  appears  to  be  that  he  was  injured  by  a  ^danger  of 
which  he  had  due  warning,  which  he  had  voluntarily  incurred, 
and  which,  by  the  use  of  proper  care,  he  might  have  avoided  (m). 

A  mere  permission  or  sufferance  of  the  user  by  another  is  not 
an  invitation  so  as  to  impose  this  duty  (a;). 

Duty  to  hare  licensees. — Where,  on  the  other  hand,  the  person 
comes  on  the  land  by  the  mere  leave  and  licence  of  the  occupier 
and  for  his  own  purposes,  he  is  a  bare  licensee,  and  he  must  take 
the  premises  in  the  condition  in  which  they  are ;  and  the  only 
liability  imposed  on  the  occupier  is  that  he  shall  not  do  any  act 
altering  the  state  of  the  premises,  whereby  injury  may  arise  to 
persons  using  the  way,  without  giving  them  timely  notice  of 
what  has  been  done,  or  revoking  the  licence  to  come  upon  the 
land  («/).  He  must  not  set  a  trap  for  his  licensee  (a).  If  A  gives 
B  permission  to  cross  his  yard,  across  which  there  are  a  dozen 
different  routes, -and  A  has  dug  a  hole  in  the  yard  which  he 

00  Iffarney  v.  Scott  (1899),  1  Q.  B.  986 ;  L.  J.  Q.  B.  683. 
68  L.  J.  Q.  B.  736.  («)  See    TlirmseU  v.  Handyside,  20 

(e)  Indermaur  v.  Dames,  L.  E.  1  C.  P.  Q.   B.  D.  359 ;   57  L.   J.   Q.   B.  aH  ; 

274  ;   35  L.  J.  0.  P.  184 ;  L.  E.  2  0.  P.  Membery    v.    Great    Western    Railway, 

811 ;   36  L.  J.  0.  P.  181 ;     Woodley  v.  supra. 

Metropolitan  Railway,  2  Es.  D.  384 ;  46  (a;)  Caledonian    By.     v.    Mulkolland 

L.  J.  Ex.  521 ;    Winch  v.  Thames  Con-  (1898),  A.  0.  216 ;  67  L.  J.  P.  C.  1. 
servator^s,  L.  E.  9  C.  P.  389 ;    43  L.  J.  (y)  Southcote  v.  Stanley,  1  H.  &  N 

C.  P.  167.  247 ;    25    L.  J.   Ex.   339 ;    Oautret   v. 

(t)  Woodley  v.  Metropolitan  District  Mgerton,  L.  E.  2  C.  P.  371 ;   36   L.  J 

Railway,  2  Ex.  D.  384;  46  L.  J.  Ex.  0.  P.  191;  Rolch  v.  Smith,  7  H.  &  N. 

521;  Membery  y.  Great  Western  Bctilmay,  736;  31  L.  J.  Ex.  201. 
14  App.  Oaa.  179;  58  L.  J.  Q.  B.  563;  («)  Gorby  v.  Mill,  4  0.  B.  N.  S.  556  • 

Smith  V.  Baker  (1891),  A.  0.  325 ;  60  27  L.  J.  C.  P.  318. 
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usually  keeps  covered,  but  one  night  lie  uncovers  it,  and  B, 
crossing  as  usual,  and  not  expecting  any  danger,  falls  in  and  is 
injured,  A  is  liable  for  the  injury.  But,  if  the  hole  has  always 
been  uncovered,  and  B  walks  into  it,  he  has  no  cause  of  action 
against  A  (a).  So,  where  the  deceased  was  employed  on  adjoining 
premises,  and  came  to  look  on  at  workmen  excavating  the  earth 
by  means  of  a  crane  and  bucket,  and  allowed  the  bucket  to  pass 
just  over  his  head,  and  the  chain  broke  and  he  was  killed ;  it  was 
held  that  he  was  at  most  a  bare  licensee,  and  was  subject  to  all 
the  risks  incident  to  the  position  in  which  he  had  placed  him- 
self (5).  So,  where  the  landlord  of  a  house,  which  was  let  out  in 
apartments,  allowed  a  flat  roof  to  be  used  as  a  drying-ground, 
and  the  railing  round  it  being  out  of  repair,  one  of  his  tenants 
fell  and  was  injured ;  it  was  held  that  the  mere  licence  to  use  the 
roof  imposed  no  duty  on  the  landlord  to  fence  it  (e). 

On  a  similar  principle  one  who  leads  an  article  gratuitously 
is  bound  to  warn  the  borrower  of  defects  in  the  article  with 
reference  to  the  use  for  which  he  knows  it  is  borrowed  of  which 
he  is  aware  {d) ;  but  he  is  not  bound  to  know  of  defects  which 
happen  to  exist,  and  he  is  not  responsible  for  defects  of  which  he 
is  in  fact  ignorant  (e). 

There  would  seem  to  be  a  difference  in  the  duty  of  a  licensor 
towards  bare  licensees  who  entrust  their  persons  to  his  care  under 
such  circumstances  that  escape  is  difficult  in  case  of  danger. 
His  obligation  is  larger  than  a  mere  duty  to  give  warning,  and 
extends  to  a  duty  to  have  his  property  in  a  reasonably  safe 
condition  (/).  Where  the  licensors  are  a  railway  company 
their  duty  to  a  licensee  is  the  same  as  their  duty  to  a  passenger 
who  has  taken  his  ticket,  i.e.  to  take  all  reasonable  care  to  carry 
him  safely  (g). 

Duty  towards  trespassers. — There  is  no  duty  towards  trespassers 
either  to  keep  one's  property  reasonably  safe,  or  to  inform  one's  self, 
or  give  warning  of  its  being  dangerous  (h).  Where  the  defen- 
dants were  owners  of  waste  land  which  was  bounded  by  two 
highways,  and  the  defendants  worked  a  quarry  in  the  waste,  and 

(a)  Gaulret  v.  Egerton,  L.  E.  2  0.  P.  (/)  Harris  v.  Ferry  (1903),  2  K.  B. 

371 ;  36  L.  J.  0.  P.  191 ;  Bolch  v.  Smith,  219 ;    72  L.  J.  K.  B.  725.    It  may  be 

7  H.  &  N.  736 ;  31  L.  J.  Ex.  201.  doubted  whether  this  duty  wag  put  high 

(6)  Batclielor  r.Fortescue,  11  Q.  B.  D.  enough  in  Moffatt  v.  Bateman,  L.  E.  3 

474.  P.  G.  115. 

(c)  Ivay  V.  Hedges,  9  Q.  B.  D.  80.  ig)  Marshall  v.  Newcastle  &  Berwick 

id)  Blahemore    v.   Bristol    &   Exeter  Railway,  1\  CB.  655;  21  L.  J.  0.  P.  34; 

Bailway,  8  B.  &  B.  1035, 1050 ;  27  L.  J.  Austin  v.  Great  Western  Bailway,  L.  E. 

Q.  B.  167 ;  CougUin  v.  Gillism  (1899),  2  Q.  B.  442  ;  86  L.  J.  Q.  B.  201. 

1  Q.  B.  145 ;  68  L.  J.  Q.  B.  147.  (A)  Blythe  v.  Topham,  1  Eoll.  Abr.  88 ; 

(e)  MaaOarlhy  v.   Young,  6  H.  &  N.  Ore.  Jac.  158 ;  Hardcastle  v.  South  Yorh- 

829 ;  30  L.  J.  Ex.  227 ;  Caledonian  By.  shire  Bailway,  4  H.  &  N.  67 ;  28  L.  J.  Ex. 

V.  Mulholland  (1898),  A.  0.  216;  67  L.  139. 
J.  P.  C.  1. 
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tiie  plaintiff,  not  knowing  of  the  quarry,  passed  over  the  waste  in 
the  dark,  and  fell  into  the  quarry  and  broke  his  leg,  and  then 
brought  an  action  for  damages,  it  was  held  that  the  action  could 
not  be  maintained,  as  there  was  no  legal  obligation  on  the  defen- 
dant to  fence  the  quarry  for  the  benefit  of  the  plaintiff,  who  was 
a  mere  trespasser  upon  the  land  (i). 

If  a  person  gets  up  into  the  defendant's  cart,  without  any 
right  so  to  do,  and  sustains  an  injury  from  the  cart  breaking 
down,  the  person  so  trespassing  is  precluded  from  recovering 
damages  from  the  defendant  (k). 

But  even  a  trespasser  may  complain  that  a  dangerous  instru- 
ment, such  as  a  spring-gun  or  a  man-trap  is  set,  without  notice, 
upon  a  man's  land  (Z).  A  person  who  was  originally  a  trespasser 
may,  by  the  acquiescence  of  the  person  on  whose  land  he  is  tres- 
passing, become  invested  with  all  the  rights  of  a  licensee  (m). 

Duty  of  innkeepers — At  common  law  an  innkeeper  was  bound 
to  keep  the  goods  of  his  guest  (n)  by  day  and  night  without  loss 
by  theft  or  otherwise  (o),  and  was  only  excused  if  the  loss  occurred 
by  the  act  of  God,  the  king's  enemies,  or  the  negligence  of  the 
guest  himself  (p).  The  guest  himself  must  use  the  ordinary  care 
that  may  reasonably  be  expected  of  a  prudent  man(g').  And 
so  the  law  remains  at  the  present  day  with  regard  to  the  horse  or 
other  live  animal,  and  any  gear  appertaining  thereto,  and  any 
carriage  of  the  guest ;  bnt  with  regard  to  his  other  property  the 
duty  of  an  innkeeper  has  been  altered  by  the  Innkeepers  Act, 
1863  (r),  which  saves  innkeepers  from  liability  to  make  good  to 
any  guest  any  loss  of  or  injury  to  goods  or  property  brought  to 
their  inns  to  a  greater  amount  than  £30,  except  (i.)  where  the 
goods  or  property  have  been  stolen,  lost,  or  injured  through  the 
wilful  act,  or  the  default,  or  the  neglect  of  the  innkeeper  or  any 
servant  in  his  employment,  and  (ii.)  where  the  goods  or  property 
have  been  deposited  expressly  for  safe  custody  with  the  inn- 
keeper ;  provided  that,  in  case  of  such  deposit,  the  innkeeper  may 
require  as  a  condition  to  his  liability  that  the  property  or  goods 


(i)  Mounsell  v.  Smith,  7  C.  B.  N.  S.  731 ;  2  Q.  B.  442 ;  36  L.  J.  Q.  B.  201. 

29  L.  J.  0.  P.  203 ;  Binks  v.  South  York-  (m)  As  to  who  is  a  guest,  see  Stravss  v. 

shire  Railway,  3  B.  &  S.  244  ;  32  L.  J.  County  Hotel  Co.,  12  Q.  B.  D.  27 ;  53  L. 

Q.  B.  26.  J.  Q.  B.  25.     See  Medawar  v.  Grand 

(k)  Lygo  v.  Newbold,  9  Exch.  302 ;  23  BoUl  Go.  (1891),  2  Q.  B.  11 ;  60  L.  J. 

L.  J.  Ex.  109.  Q.  B.  209. 

(0  Bird  V.  HoThrook,  4  Bing.  628 ;  6  (o)  Galye's  case,  8  Co.  Eep.  32. 

L.  J.  (0.  S.)  0.  P.  146  ;  Ilott  v.  Wilkes,  (p)  Morgan  v.  Baiiey,  6  H.  &  N.  265  ; 

3  B.  &  Aid.  304 ;  Jordin  v.  Crump,  8  M.  30  L.  J.  Ex.  131 ;  Armitstead  v.  Wilde, 

&  W.  782;   11  L.  J.  Ex.  74;  Deane  v.  17  Q.  B.  261 ;  20  L.  J.  Q.  B.  524. 

Clayton,  7  Taunt.  489.     See  24  &  25  Vict.  (g)  Cashill  v.  Wright,  6  B.  &  B.  891 ; 

i>.  100,  s.  31,  and  ante,  p.  164.  Oppenheim  v.  White  Lion  Hotel  Co.,  L.  E. 

(m)  Great  Northern  Railway  v.  Harri-  6  0.  P.  515  ;  40  L.  J.  C.  P.  231. 

son,  10  Exch.  376 ;   23  L.  J.  Ex.  308 ;  (»•)  26  &  27  Vict.  o.  41. 
Austin  V.  Great  Western  Railway,  L.  R. 
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shall  be  deposited  in  a  box  or  other  receptacle,  fastened  and 
sealed  by  the  person  depositing  the  same.  By  sect.  2  of  the  Act, 
if  an  innkeeper  refuses  to  receive  for  safe  custody  any  property 
of  his  guest,  or  if  the  gaest  shall,  through  any  default  of  the 
innkeeper,  be  unable  to  deposit  his  property,  the  innkeeper  shall 
not  be  entitled  to  the  benefit  of  the  Act  in  respect  of  such  pro- 
perty. By  sect.  3,  every  innkeeper  is  to  cause  at  least  one  copy 
of  sect.  1  of  the  Act,  printed  in  plain  type,  to  be  exhibited  in  a 
conspicuous  part  of  the  hall  or  entrance  of  his  inn,  and  is  to  be 
entitled  to  the  benefit  of  the  Act  in  respect  of  such  property  only 
as  is  brought  to  his  inn  while  such  copy  is  so  exhibited. 

There  is  a  great  difference  between  the  liability  of  an  inn- 
keeper and  that  of  a  lodging-house  keeper.  An  inn  is  a  house, 
the  owner  of  which  holds  out  that  he  will  receive  all  travellers 
and  sojourners  who  are  willing  to  pay  a  price  adequate  to  the 
sort  of  accommodation  provided,  and  who  come  in  a  situation  in 
which  they  are  fit  to  be  received ;  a  lodging-house  keeper,  on  the 
other  hand,  makes  a  contract  with  every  person  that  comes  ;  and 
it  has  been  recently  held  in  the  Court  of  Appeal  that  a  lodging- 
house  keeper  is  bound  to  take  reasonable  (s),  but  it  is  suggested 
not  more  than  reasonable  (t),  care  of  the  lodger's  goods. 

Innkeepers — Duty  to  receive  guest. — An  innkeeper  is  also  bound 
at  common  law  to  receive  travellers  and  to  find  them  reasonable 
and  proper  accommodation,  provided  a  reasonable  amount  for 
entertainment  is  tendered,  or,  if  tender  is  waived,  offered  (m)  ;  and 
provided  also  that  the  inn  is  not  full  at  the  time  {x),  and  that 
the  applicant  for  admittance  is  conducting  himself  decently  {y). 
For  breach  of  this  duty  substantial  damages  are  recoverable  for 
the  injury  done  to  the  traveller's  right  to  have  shelter  and 
accommodation  at  the  common  inn ;  and.  if  he  has  been  put  to 
expense  in  seeking  accommodation  elsewhere,  and  has  been 
obliged  to  hire  conveyances  to  reach  it,  he  is  entitled  to  recover 
such  special  damage  (z). 

Innkeepers — Who  is  a  guest. — The  liability  of  an  innkeeper 
only  exists  when  the  relationship  of  innkeeper  and  guest  has  been 
established.  A  person  taking  temporary  refreshment  at  a  railway 
company's  refreshment-room  has  been  held  not  to  be  a  guest  (a) ; 
so  of  one  taking  a  drink  at  the  counter  of  the  bar  of  an  inn  (6). 

(«)  Saarhorough  v.  Cosgrove,  [1905]  2  Hammond,  1   Car.  &  K.  404;  Beg.  v. 

K.B.  805 ;  74  L.  J.  K.B.  892 ;  post,  p.  748.  Bymer,  2  Q.  B.  D.  136 ;  46  L.  J.  M.  C. 

(t)  Holder  v.  Soulhy,  8  C.  B.  N.  S.  108. 

254  ;  29  L.  J.  C.  P.  246.  («)  Le  Blanche  v.  London  &N.  W.  By., 

(u)  Fell  V.  KnigU,  8  M.  &  W.  269 ;  10  1  C.  P.  D.  286 ;  45  L.  J.  C.  P.  521. 

L.  J.  Ex.  277 ;  Bex.  v.  Ivens,  7  0.  &  P.  213.  (a)  Stramg  v.  County  Hotel  Co.,  12  Q. 

(x)  Brovme  v.  Brandt  (1902),  1  K.  B.  B.  D.  27;  53  L.  J.  Q.  B.  25. 

696 ;  71  L.  J.  K.  B.  367.  (6)  Beg.  v.  Bymer,  2  Q.  B.  D.  136 ;  46 

(«)  Bex.  V.  Ivens,  su'pra ;  Hawthorn  v.  L.  J,  M.  0. 108, 


726  NEGLIGENCE.  [CHAP.  VIII. 

But  a  person  taking  a  meal  at  an  inn  has  been  held  to  be 
a  guest  (e),  and  so  has  a  person  making  use,  for  the  purpose  of 
washing  and  dressing,  of  a  room  already  engaged  by  a  guest  (d). 
The  obligation  to  lodge  a  guest  does  not  continue  after  the 
guest  has  ceased  to  be  a  traveller  (e). 

Duty  of  common  earners. — The  common  law  charged  every 
person  exercising  the  public  employment  of  a  common  carrier, 
common  hoyman,  or  master  of  a  ship,  intrusted  to  carry  goods 
against  all  events  but  acts  of  God  and  enemies  of  the  king. 
"For  though  the  force  be  never  so  great,  as  if  an  irresistible 
multitude  of  people  should  rob  him,  nevertheless  he  is  charge- 
able "  (/ ).  By  the  term  "  act  of  G-od  "  is  meant  something  dis- 
tinguished from  the  act  of  man,  such  as  lightning,  tempests,  and 
inevitable  accident  not  resulting  from  human  agency  (g).  If  the 
act  of  man  had  contributed  to  the  loss  the  carrier  was  respon- 
sible (h).  But  he  was  not  responsible  if  the  loss  occurred  through 
the  inherent  vice  of  the  goods  lost  (i),  and  not  through  his  negli- 
gence (k),  nor  if  the  loss  was  due  wholly  or  substantially  to  tlie 
gross  negligence  or  fraud  of  the  bailor  of  the  goods  (l). 

A  common  carrier  is  one  who  undertakes  for  hire  to  carry 
the  goods  of  all  persons  indifferently  (m).  Such  are  stage-coach 
and  stage-waggon  proprietors  (n),  lightermen,  hoymen  (o),  barge 
owners  (p),  canal  boatmen  (q),  and  owners  of  ships  used  as 
general  ships  (r),  trading  regularly  from  port  to  port,  and  pro- 
fessing to  carry  goods  tendered  for  carriage  for  a  reasonable  hire. 
But  the  owner  of  a  carriage,  who  does  not  ply  regularly  for  hire 
to  a  particular  place,  but  merely  lets  out  carriages  with  horses 
and  drivers  by  the  hour,  day,  or  job,  is  not  a  common  carrier ; 
neither  is  a  carman  who  merely  undertakes  casual  jobs  for  such 


(c)  Orchard  v.  Bush  &  Co.,  [1898]  2  Q.  Exeh.  822 ;  25  L.  J.  Ex.  177. 

B.  284  ;  67  L.  J.  Q.  B.  650.  (ft)  Beck  v.  Svans,  16  East,  244 ;  Stuart 

(d)  Medawar    v.   Grand    Sotel    Co.,  v.  Crawley,  2  Stark.  323. 

[1891]  2  Q.  B.  11 ;  60  L.  J.  Q.  B.  209.  (Z)  Batson  v.  Donovan,  4  B.  &  Aid.  21 ; 

(e)  Lomond  v.  Biehard  (1897),  1  Q.  B.  Bradley/  y.  Waterhouse,  3  0.  P.  318 ;  S.  0. 
541 ;  66  L.  J.  Q.  B.  315.  M.  &  M.  154;  Mayhew  v.  Eames,  3  B.  & 

(/)  Cogrgrs  V.  Bernard,  2   Ld.  Eaym.  C.  601 ;  3  L.  J.  (O.  S.)  K.  B.  108 ;  Great 

909 ;  1  Sm.  L.  0.  (lltji  ed.)  p.  173.  Northern  Railway  v.  Shepherd,  8  Exch. 

(g)  See   Oakley  v.  Portsmouth  Steam  30;  21  L.  J.  Ex.  286;  Cahill  T.  London 

Packet  Co.,  11  Exoli.  619 ;  25  L.  J.  Ex.  &  N.  W.  Bailway,  13  C.  B.  N.  S.  818 ;  31 

99;    Forward  v.  Pittard,  1   T.  R.  27;  L.  J.  0.  P.  271;  Belfast  &  Ballymena 

Hyde  v.  Treiit  Navigation  Co.,  5  T.  E.  Bailway  v.  Keys,  9  H.  L.  0.  556. 

389.  Cm)  Gisbourn  v.  Hurst,  1  Salk.  249. 

(70  Nugent  v.  Smith,  1  C.  P.  D.  423 ;  (m)  Lovett  v.  Hohls,  2  Shower,  127. 

45  L.  J.  0.  P.  697.  (o)  Coggs  v.   Bernard,  -2    Ld.  Eaym. 

(j)  Hudson  V.  Baxendale,  2  H.  &  N.  909;  Amies  v.  Stevens,  1  Stra.  128. 

575 ;  27  L.  J.  Ex.  93 ;  Blower  v.  Great  (p)  Liver  Alkali  Co.  v.  Johnson,  L.  E. 

Western  Bailway,  L.  R.  7  0.  P.  655 :  41  9  Ex.  338 ;  43  L.  J.  Ex.  216. 

L.  J.  C.  P.  268 ;  Kendall  v.  London  &  (q)  Kent.  Comm.  Vol.  2,  p.  828  (10th 

South  Western  Bailway,  L.  E.  7  Ex.  373  ;  ed.). 

41  ;L.  J.  Ex.  184;  Biohardson  v.  North  .    (r)  Laveroni  v.  Drury,  8  Exch.  166; 

Mastern  Bailway,  L.  E.  7  0.  P.  75 ;  41  22  L.  J.  Ex.  2. 
L.  J.  C.  P.  60 ;   Alston  v.  Herring,  11 
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terms  as  he  can  make  (s).  Yet  it  appears  that  neither  fixed 
termini  nor  fixed  charges  are  essential  in  order  to  constitute  a 
common  carrier,  for  a  barge  owner  may  be  a  common  carrier 
though  he  does  not  ply  between  fixed  termini  and  only  lets  his 
barges  for  a  single  voyage  to  one  person  at  a  time,  and  on  a 
special  charge  for  each  voyage  (t).  No  one  is  compelled,  except 
by  statute,  to  be  a  common  carrier.  A  man  need  not  choose  the 
profession  of  a  common  carrier  at  all.  He  may  profess  to  carry  a 
particular  description  of  goods  only,  for  instance  cattle,  or  dry 
goods,  in  which  case  he  could  not  be  compelled  to  carry  any 
other  kind  of  goods ;  or  he  may  limit  his  obligation  to  carrying 
from  one  place  to  another,  as  from  Manchester  to  London,  and 
then  he  would  not  be  bound  to  carry  to  or  from  the  intermediate 
places.  But  if  a  man  has  professed  himself  a  common  carrier, 
then  until  he  retracts,  every  individual  (provided  he  tenders,  or 
is  ready  and  willing  to  pay  (m)  the  money  at  the  time,  and  there 
is  room  in  the  conveyance)  has  a  right  to;call  upon  him  to  receive 
and  carry  goods  according  to  his  public  profession  (x),  and  if  he 
refuses  to  receive  them  he  is  liable  to  an  action  (y).  Moreover,  he 
is  not  bound  to  carry  goods  by  the  shortest  route,  but  only  by  the 
route  by  which  he  usually  carries  them,  and  which  he  professes 
to  go  (z).  If  he  journeys  by  a  particular  roundabout  road  between 
one  terminus  and  another,  he  is  not  bound  to  carry  by  a  shorter 
route  ;  but  he  is  bound  to  use  reasonable  dispatch  and  to  deliver 
within  a  reasonable  time  (a).  A  person  who  professes  only 
to  carry  passengers  and  only  receives  luggage  of  passengers 
gratuitously  to  be  carried  for  their  accommodation  is  not  a 
common  carrier  but  is  merely  a  gratuitous  bailee  of  the  goods. 
Such  is  an  omnibus  proprietor  or  a  cab  proprietor  as  to  luggage 
taken  with  passengers  (6).  Nor  is  a  furniture  remover  a  common 
carrier  (c).  Eailway  companies  are  not  common  carriers  of 
passengers  (d) ;  but  they  are  common  carriers  of  goods  which 
they  are  bound  by  statute  to  carry  (e)  or  profess  to  carry  (/)  or 

(«)  Brind  v.  Dale,  2  M.  &  Rob.  80.  4  B.  &  S.  66 ;  32  L.  J.  Q.  B.  292 ;  Bridden 

(t)  Liver  Alkali  Co.  v.  Johnson,  L.  R.  v.  Oreat  Northern  By.,  28  L.  J.  Ex.  51  ; 

9  Ex.  338 ;  43  L.  J.  Ex.  216.     But  see  Taylor  v.  Oreat  Northern  Eailway,  L.  R. 

Seaife  v.  Warrant,  L.  R.  10  Ex.  358  ;  44  1  C.  P.  385 ;  85  L.  J.  0.  P.  210. 

L.  J.  Ex.  234 ;  Nugent  v.  Smith,  1  0.  P.  D.  (6)  Boas  v.  Bill,  2  0.  B.  887 ;  15  L.  J. 

423 ;  45  L.  J.  0.  P.  697.  0.  P.  182. 

(li)  Pickford  v.  Grand  Junction  Bail-  (c)  Seaife  v.  Farrant,  L.  R.  10   Ex. 

way,  8  M.  &  W.  372 ;  10  L.  J.  Ex.  342.  358 ;  44  L.  J.  Ex.  234. 

(k)  Per  Parke,  B.,  Johnton  v.  Midland  (d)  Blake  v.  Great  Western  Bailway,  7 

Bailway,  4  Exoli.  367 ;  18  L.  J.  Ex.  366.  H.  &  N.  987;  31  L.  J.  Ex.  346;  Read- 

(«)  Pickford  v.  Grand  Junction  By.,  head  v.  Midland  Eailway,  L.  R.  4  Q.  B. 

8  M.  &  W.  372 ;  10  L.  J.  Ex.  342.    Per  379 ;  38  L.  J.  Q.  B.  169 ;   Wright  v.  Mid- 

Brie,  J.,  M'Manus  v.  Lancashire,  &c..  By.,  land  Eailway,  L.  R.  8  Ex.  137 ;  42  L.  J, 

4  H.&N.  327  at  p.  336;  28  L.J.  Ex.  353.  Ex.89. 

(i!)  Per  Willes,  J.,  Myers  v.  London  &  (e)  Munster  v.  South  Eattern  Eailway, 

8.  W.  Bailway,!^.  R.  5  0.  P.  3 ;  39  L.  J.  14  C.  B.  N.  S.  676 ;  27  L.  J.  0.  P.  312. 

0.  P.  57.  (/)  Johnson  v.  Midland  Eailway,  4 

(a)  Bales  v.  London  &  N.  W.  Bailway,  Exoh.  367 ;   18  L,  J,   Ex.  366 ;    York, 
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actually  carry  (gr)  for  persons  generally,  even  though  one  of  the 
termini  of  the  transit  is  beyond  the  seas  Qi)  ;  and  they  are  common 
carriers  of  passengers'  personal  luggage  which  by  the  terms  of  their 
special  Acts  they  are  bound  to  carry  free  of  charge  (i).  Personal 
luggage  comprises  clothing  and  such  articles  as  a  traveller  usually 
carries  with  him  for  his  personal  convenience,  and  even  a  small 
present,  or  a  book ;  but  it  does  not  include  merchandise  (/<;),  nor 
money  or  title-deeds  carried  by  a  solicitor  for  the  purposes  of 
a  cause  in  which  he  is  engaged  (Z),  nor  a  child's  rocking-horse  (m), 
nor  bed-clothing  intended  for  the  passenger's  household  {n),  nor, 
it  seems,  a  bicycle  (o).  A  chronometer  would  however  be  com- 
prised in  the  personal  luggage  of  a  master  mariner  (jp). 

Where  the  passenger  retains  his  own  personal  control  over  his 
luggage  the  carriers  are  no  longer  insurers  of  its  safety,  and  if  it 
is  lost  by  the  negligence  of  the  passenger  and  without  negligence 
of  the  carriers  they  are  not  liable  {q).  But  unless  the  facts  lead 
to  the  inference  that  the  passenger  undertook  the  charge  of  his 
own  luggage,  the  liability  of  the  carriers  continues  (r).  Where 
luggage  is  received  as  the  luggage  of  a  servant,  but  it  turns  out 
to  be  the  master's,  who  is  following  by  a  later  train,  the  carriers 
are  not  liable  for  the  loss  of  it  (s).  This  liability  of  carriers  to 
carry  safely  the  luggage  of  a  passenger,  being  a  liability  in  tort, 
the  carriers  are  liable  to  the  passenger  for  the  loss  of  his  luggage 
none  the  less  because  they  have  made  a  contract  with  a  third 
person  to  carry  the  passenger  and  his  luggage  (f). 

The  increase  in  value  of  personal  property,  and  the  frequent 
practice  of  bankers  and  others  sending  by  public  conveyances  by 
land  for  hire  parcels  and  packages  containing  articles  of  great 
value  in  small  compass  rendered  the  liability  of  common  carriers 


Neweaetle  &  Berwick  Railway  v.  Crisp,  (o)  Britten  v.  Great  Northern  Bailway, 

14  0.  B.  527;  23  L.  J.  C.  P.  125;  Aid-  [1899]  1  Q.  B.  243;  68  L.  J.  Q.  B.  75. 

ridge  v.  Oreat  Western  Bailway,  15  G.  (p)  Le   Conteur  v.  London  &  S.  W. 

B.  N.  S.  582 ;  Harrison  v.  London,  B.  Bailway,  L.  K.  1  Q.  B.  54 ;  35  L.  J.  Q.  B. 
&  S.  C.  Bailway,  2  B.  &  S.  152;  31  L.  40. 

J.  Q.  B.  113.  (g)  Talley  v.  Great  Western  Bailway, 

(g)  Crouch  v.  London  &  N.  W.  Bail-  L.  E.  6  C.  P.  44 ;  40  L.  J.  C.  P.  9 ;  Berg- 
way,  14  0.  B.  255  ;  23  L.  J.  0.  P.  73.  heim  v.  Great  Eastern  Bailway,  3  0.  P.  U. 

(h)  Crouch  v.  London  &  N.  W.  Bail-  221 ;  47  L.  J.  0.  P.  318. 

way,  14  0.  B.  255 ;  23  L.  J.  0.  P.  73.  (r)  Bichards  v.   London,  B.  &  8.  C. 

(0  Macrow  v.  Great  Western  Railway,  Bailway,  7  0.  B.  839 ;  18  h.  J.  C.  P.  251 ; 

L.  E.  6  Q.  B.  612 ;  40  L.  J.  Q.  B.  300.  Butcher  v.  South  Western  Railway,  16  0. 

(Jc)  Great  Northern  Bailway  v.  Shep-  B.  13;  Midland  Railway  v.  Bromley,  17 

herd,  8  Exch.   30;   21   L.  J.  Ex.  114;  C.  B.  372;   25  L.  J.  0.  P.  24;    Great 

Cahill  V.  London  &  N.  W.  Railway,  13  Western  Railway  y.  Bimch,  13  App.  Gas. 

C.  B.  N.  S.  818  ;  31  L.  J.  0.  P.  271.  31 ;  57  L.  J.  Q.  B.  361. 

(0  Phelps  V.  London  &  N.  W.  Railway,  (s)  Beecher  v.  Great  Eastern  Railway, 

19  0.  B.  N.  S.  321 ;  34  L.  J.  0.  P.  259.  L.  E.  5  Q.  B.  241 ;  39  L.  J.  Q.  B.  122. 

(in)  Hudston  v.  Midland  Railway,  L.  (t)  Marshall  v.    Yorh,  &e..  Railway, 

E.  4  Q.  B.  336  ;  38  L.  J.  Q.  B.  213.  11  G.  B.  655  ;  21  L.  J.  C.  P.  34 ;  Martin 

(»)  Macrow  v.  Great  Western  Bailway,  v.  Great  Indian  Peninsular  By.,  L.  B, 

li.   B.   6   Q.   B.   612;    40  1.  J.  Q.  5.  3  Ex.  9;  37  L.  J.  Ex.  27, 
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intolerably  onerous  (m)  ;  the  value  of  the  articles  carried  being 
out  of  all  proportion  to  the  bulk  and  consequently  to  the  freight 
received  by  the  carrier,  the  freight  was  inadequate  to  compensate 
him  for  the  risk,  while  the  loss  of  the  article  might  involve  him 
in  ruin  {x).  Accordingly,  it  became  almost  the  universal  practice 
for  carriers  to  attempt  to  restrict  their  liability  by  publishing 
notices  that  they  would  not  be  answerable  for  loss  except  on 
conditions  limiting  the  extent  of  their  common  law  liability  as 
carriers  (y),  e.g.,  that  they  would  not  be  liable  for  loss  of  money 
or  jewels  or  other  valuables  unless  notice  was  given  that  such 
articles  were  offered  for  carriage  {z),  or  unless  they  were 
insured  {a). 

It  was  always  a  matter  of  doubt  whether  these  notices  operated 
as  a  mere  limitation  and  restriction  on  the  profession  of  a  common 
carrier,  or  whether  they  constituted  a  special  contract  of  carriage 
between  the  carrier  and  the  customer  protecting  the  former  from 
all  liability  as  a  common  carrier.  It  was  held  that  they  were 
ineffective  unless  brought  to  the  notice  of  the  customer  (6), 
which  .favours  the  latter  view  (o),  and,  moreover,  as  no  man  was 
bound  to  be  a  common  carrier  of  all  goods  unless  he  professed  to 
be  so,  it  is  hard  to  see  how  he  came  to  carry  goods  of  which  he 
did  not  profess  to  be  a  common  carrier  except  under  a  special 
contract. 

These  notices  were  held  to  apply  only  to  the  responsibilities 
and  liabilities  of  a  carrier  as  an  insurer  of  the  safety  of  the  goods, 
and  not  to  exempt  him,  in  the  absence  of  fraudulent  concealment 
of  value  or  risk  on  the  part  of  the  customer,  from  the  consequences 
of  misconduct  or  negligence  of  himself  or  persons  in  his  employ- 
ment (d).  The  result  was,  as  may  be  surmised,  that  these  notices 
afforded  a  very  ineffectual  protection. 

In  this  state  of  the  law  the  Carriers  Act,  1830  (e),  was  passed. 
Sect.  1  of  that  Act  exempts  common  carriers  by  land  from 
liability  for  the  loss  of  (/),  or  injury  to,  gold  or  silver,  precious 
stones,  jewellery,  watches,  clocks,  trinkets,    bills,   orders,  notes, 

(a)  See  the  preamble  to  the  Oarriers  (c)  See  per  Blackburn,  J.,  Feeh  v. 
Act,  11  Geo.  4,  and  1  Wm.  4,  c.  68.               North  Stafordshire  Railway,  10  H.  L.  0. 

(k)  See   per  Cookbum,  0.  J.,  Peek  v.  at  p.  495 ;  32  L.  J.  Q.  B.  at  p.  246. 

North  Staffordshire  Railway,  10  H.  L.  0.  (d)  Wyld  v.  Pichford,  8  M.  &  W.  443 ; 

at  p.  554 ;  32  L.  J.  Q.  B.  at  p.  265.  10  L.  J.  Ex.  382 ;  Eintmi,  v.  Dibbin,  2  Q. 

{y)  Per  Blackburn,  J.,  Peek  v.  North  B.  646;   11   L.  J.  Q.  B.  113;   Peek  v. 

Staffordshire  Railway,  10  H.  L.  0.  at  p.  North  Staffordshire  Railway,  10  H.  L.  C. 

493;  32  L.  J.  Q.  B.  at  pp.  245-6.  at  p.  499;   32  L.  J.  Q.  B.  at  p.  247; 

(z)  Gibbon  v.  Paynton,  4  Burr.  2298.  Manchester,   &o..  Railway  v.   Brown,  8 

(o)  Wyld  V.  Pichford,  8  M.  &  W.  443 ;  App.  Oaa.  703  at  p.  708 ;  53  L.  J.  Q.  B. 

10  L.  J.  Ex.  382 ;  Hinton  v.  Dibbin,  2  124. 

Q.  B.  646 ;  11  L.  J.  Q.  B.  113.  (e)  11  Geo.  4,  and  1  Wm.  4,  c.  68. 

(b)  Kerr  v.  WiUan,  6  M.  &  S.  150;  (/)  Beam  y.  London  &  S.W.  Railway, 
Mayhew  v.  Eames,  3  B.  &  0. 601 ;  3  L.  J.  10  Exch.  801 ;  24  L.  J.  Ex.  180 ;  Milhn 
CO.  S.)  K.  B.  108;  Brooke  v.  Pickwick,  v.  Brasch,  10  Q.  B.  D.  1^2;  51  L  J 
4  Bing.  60} ;  5  L.  J.  (0.  S.)  0.  P.  158,  Q.  B.  127.                                           '    ' 
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or  securities  for  payment  of  money,  stamps,  maps,  writings  (g), 
title-deeds,  paintings  (h),  engravings,  pictures  (i),  plated  articles, 
glass  (Je),  china,  silks  (l)  in  a  manufactured  or  unmanufactured 
state,  furs  (m),  lace  (w)  wrought  up  or  not  wrought  up  with  other 
materials  (o),  contained  in  any  parcel  or  package  which  shall 
have  been  delivered  either  to  be  carried  for  hire  or  to  accompany 
the  person  of  any  passenger  in  any  public  conveyance,  when  the 
value  of  such  articles  or  property  contained  in  such  parcel  or 
package  shall  exceed  the  sum  of  ten  pounds,  unless,  at  the  time  of 
the  delivery  thereof  for  the  purpose  of  being  carried  or  of  accom- 
panying the  person  of  any  passenger,  the  value  and  nature  of 
such  articles  or  property  shall  have  been  declared  by  the  person 
sending  or  delivering  the  same,  and  the  increased  charge  therein- 
after mentioned  (sect.  2),  or  an  engagement  to  pay  the  same, 
accepted  by  the  person  receiving  such  parcel  or  package. 

Pictures  placed  in  a  waggon  with  wooden  sides,  but  without 
a  top,  so  that  they  could  be  seen  to  be  pictures,  but  their  exact 
character  could  not  be  seen,  were  held  to  be  contained  in  a  parcel 
or  package  (p).  Mere  mention  of  the  value  to  a  stationmaster  is 
no  declaration  of  value  within  the  meaning  of  the  Act,  if  it  is 
not  intended  to  operate  as  a  declaration  of  value  (q).  When  the 
declaration  is  formally  made,  the  carrier  is  entitled,  if  the  value 
exceeds  £10,  and  he  has  a  notice  of  the  increased  rate  of  charge 
for  parcels  exceeding  the  value  of  £10  posted  up  in  his  office,  to 
demand  the  increased  rate  of  charge ;  but  if  he  does  not  think  fit 
to  notify  the  increased  rate  of  charge,  he  cannot  demand  it ;  and, 
if  he  has  notified  it,  but  fails  to  demand  it,  he  must  be  taken  to 
have  received  the  goods  subject  to  his  common-law  liability  as 
an  insurer  of  their  safe  conveyance  and  will  not  be  entitled  to  the 
protection  of  the  Act  (r).  The  consignor  is  bound  by  his  declara- 
tion, and  cannot  afterwards  show  that  the  value  of  the  goods 
exceeded  that  declared  (s).     If  the  journey  is  to  be  performed 

(g)  If  they  are  of  value  at  the  time  of  Oar.  &  M.  50.    So  also  is  elastic  silk 

the  carriage :  Stoessiger  v.  South  Eastern  webbing  made  as  described  in  Brunt  v. 

Railway,  3  E.  &  B.  549 ;  23  L.  J.  Q.  B.  Midland  My.,  2  H.  &  0.  889 ;  33  L.  J. 

293.  Ex.  187. 

.  (A)  I.e.,  works  of  art :  see  Woodward  (m)  Felt  hats  are  not  furs :  Mayhew 

V.  London  &  N.   W.  By.,  3  Ex.  D.  121 ;  v.  NeUon,  6  0.  &  P.  58. 

47  L.  J.  Ex.  263.  (»)  By  28  &  29  Vict.  o.  94,  s.  1,  the 

(i)  Where  framed  pictures  are  sent  by  term  "  lace  "  is  not  to  include  machiue- 

a  carrier  the  frames  as  well  as  the  pic-  made  lace. 

tures  are  within  the  Act :  Henderson  v.  (o)  See  Brunt  v.  Midland  By.,  2  H.  & 

London  &  N.  W.  By.,  L.  K.  5  Ex.  90 ;  0.  889  ;  33  L.  J.  Ex.  187. 

89  L.  J.  Ex.  55.  (p)  Whaite  v.  Lancashire,  &c..  By., 

(Jc)  As  to  a  glass  frame,  see  Treadwin  L.  E.  9  Ex.  67 ;  43  L.  J.  Ex.  47. 

V.  Great  Eastern  By.,  L.  R.  3  C.  P.  308 ;  (g)  Bdbinsm  v.  London  &  8.  W.  By., 

37  L.  J.  0.  P.  83.  19  0.  B.  N.  S.  51 ;  34  L.  J.  0.  P.  234. 

(I)  Silk  guards  and  silk  dresses  are  in-  (r)  Great  Northern  By.  v.  Behrens,  7 

eluded  under  the  term  silks  :  Bernstein  H.  &  N.  950 ;  31  L.  J.  Ex.  299. 

V.  Baxendak,  6  0.  B.  N.  S.  259 ;  28  L.  J,  (s)  MeCance  v.  Loridon  &  N.  W.  By 

0.  P.  265,  overruling  Davey  v,  Mason,  3  H.  &  0.  343;  31  L.  J.  Ex.  39. 
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partly  by  land  and  partly  by  sea,  the  contract  is  divisible  and  the 
carrier  is  entitled  to  the  protection  of  the  Merchant  Shipping  Act 
as  far  as  the  journey  is  performed  by  sea  (f),  and  to  the  protection 
of  the  Carriers  Act  so  far  as  it  is  to  be  performed  by  land  (m)  ; 
and  he  will  not  lose  such  protection  by  having  received  the  goods 
under  a  special  contract,  the  terms  of  which  are  not  inconsistent 
with  the  goods  having  been  received  by  him  as  a  common 
carrier  (x). 

Statutory  fixing  up  notice. — By  sect.  2,  when  any  parcel  or 
package  containing  any  of  the  specified  articles  shall  be  delivered 
and  its  value  and  contents  declared,  and  such  value  shall  exceed 
£10,  it  shall  be  lawful  for  such  common  carriers  to  demand  and 
receive  an  increased  rate  of  charge,  to  be  notified  by  some  notice 
affixed  in  legible  characters  in  some  public  and  conspicuous  part  of 
the  office,  warehouse,  or  receiving-house  where  such  parcels 
are  received  by  them  for  the  purpose  of  conveyance,  stating  the 
increased  rate  of  charge  required  to  be  paid  over  and  above  the 
ordinary  rate  of  carriage  as  a  compensation  for  the  greater  risk 
and  care  to  be  taken  for  the  safe  conveyance  of  such  valuable 
articles,  and  all  persons  sending  or  delivering  parcels  containing 
such  valuable  articles  at  such  office  shall  be  bound  by  such 
notice  without  further  proof  of  the  same  having  come  to  their 
knowledge. 

By  sect.  3,  when  the  value  shall  have  been  so  declared,  and  the 
increased  rate  of  charge  paid,  or  an  engagement  to  pay  the  same 
shall  have  been  accepted,  the  person  receiving  such  increased  rate 
of  charge,  or  accepting  such  engagement,  shall,  if  required,  sign 
a  receipt  for  the  parcel,  acknowledging  the  same  to  have  been 
insured,  which  receipt  shall  not  be  liable  to  any  stamp  duty ;  and 
if  such  receipt  shall  not  be  given  when  required,  or  such  notice  shall 
not  have  been  affixed,  the  common  carrier  shall  not  be  entitled  to 
any  benefit  or  advantage  under  the  Act,  but  shall  be  responsible 
as  at  common  law,  and  be  liable  to  refund  the  increased  rate  of 
charge. 

By  sect.  4,  no  public  notice  or  declaration  is  to  limit  or  in 
anywise  affect  the  liability  at  common  law  of  any  such  common 
carriers.  By  sect.  5,  every  office,  warehouse,  or  receiving-house, 
which  shall  be  used  or  appointed  by  any  common  carrier  for  the 
receiving  of  parcels  to  be  conveyed,  is  to  be  deemed  and  taken  to 
be  the  receiving-house,  warehouse,  or  office  of  such  common 
carrier.  And  where  any  parcel  shall  have  been  delivered  at  any 
such  office,  and  the  value  and  contents  declared,  and  the  increased 

(4)  London  &  8.  W.  By.  v.  James,  L.      L.  R.  1  Q.  B.  54;  35  L.  J.  Q.  B.  40. 
E.  8  Oh.  241 ;  42  L.  J.  Oh.  337.  (»)  Baxendah  v.  Oreat  Eastern  By., 

(u)  Le  Conteur  v.  London  &  S.  W.  By.,      L.  E.  4  Q.  B.  244 ;  38  L,  J.  Q.  137. 
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rate  of  charge  paid,  and  such  parcel  shall  have  been  lost  or 
damaged,  the  party  entitled  to  recover  damages  in  respect  of 
such  loss  or  damage  shall  also  be  entitled  (sect.  7)  to  recover 
back  such  increased  charges  in  addition  to  the  value  of  such 
parcel. 

By  sect.  6,  nothing  in  the  Act  is  to  annul  or  affect  any  special 
contract  between  such  common  carriers  and  any  other  parties  for 
the  conveyance  of  goods  and  merchandise ;  and  by  sect.  8  nothing 
in  the  Act  is  to  protect  any  common  carrier  for  hire  from  liability 
to  answer  for  loss  or  injury  to  any  goods  or  articles  arising  from 
the  felonious  acts  of  any  coachman,  guard,  book-keeper,  porter,  or 
other  servant  in  his  employ  {y),  nor  to  protect  any  such  coach- 
man, &c.,  from  liability  for  any  loss  or  injury  occasioned  by  his 
own  personal  neglect  or  misconduct. 

In  the  first  reported  case  decided  under  this  Act,  it  was  held 
that  if  the  contents  of  the  parcel  or  package  consist  entirely  of 
the  enumerated  articles  the  common  carrier  is  exempt  from  all 
responsibility  in  respect  of  the  loss  thereof  if  the  consignor  has 
not  declared  the  nature  and  value  of  the  articles  and  paid  or 
engaged  to  pay  the  increased  charge  specified  in  the  notice, 
although  the  loss  may  have  been  occasioned  by  gross 
negligence  (z). 

The  Carriers  Act,  it  will  be  observed,  applies  only  to  carriage 
of  goods  by  land.  The  effect  of  the  Act  is  to  prevent  the 
owner  or  consignor  from  recovering  from  the  carrier  the  value 
of  any  of  the  enumerated  articles  when  the  value  of  the  contents 
of  the  parcel  or  package  in  which  they  are  enclosed  exceeds  £10, 
and  the  value  has  not  been  declared,  and  the  increased  rate  of 
charge  paid  by  the  consignor  pursuant  to  the  statute.  The 
declaration  of  value  must  be  made  by  the  consignor,  whether  the 
common  carrier  has  or  has  not  a  notice  or  tariff  of  charges  for 
the  increased  risk  of  conveyance  of  such  articles  put  up  in  his 
office,  and  whether  the  articles  are  delivered  at  the  office  of  the 
common  carrier,  at  the  sender's  house,  on  the  road,  or  anywhere 
else.  The  Act  requires  the  person  who  sends  the  goods  to  take 
the  first  step,  by  giving  that  information  which  he  alone  can 
give,  and  if  he  does  not  take  that  first  step,  then  he  cannot 
maintain  an  action  for  the  value  of  the  lost  article  by  reason  of 
the  first  section  of  the  statute,  which  expressly  says  that  the 
common  carrier  shall  not  be  liable  unless  the  declaration  is  made. 
As  soon,  however,  as  this  has  been  done,  the  common  carrier  is 
entitled  to  demand  an  increased  rate  of  remuneration,  which  is 
in  the  nature  of  a  premium  for  insurance,  provided  he  has  a  tariff 

(?/)  Metcalfe  v.  London,  B.  &  8.  0.  By.,         (2)  Sintgn  v.  Biblin,  2  Q.  B.  646 :  X\ 
i  0.  B.  N.  S.  007 ;  27  Ji.  J.  Q.  P.  207.  J^.  J.  Q.  P.  113, 


CHAP.  Vm.]        STATUTORY  FIXING  trP  NOTICE.  733 

or  notice  affixed  in  his  office  of  the  sums  he  charges  above  tlie 
usual  rate  of  charge.  If  there  is  no  tariff,  he  has  then  no  right 
to  charge  the  increased  rate,  and  in  that  case,  or  if,  there  being  a 
tariff,  the  carrier  refuses  to  give  a  receipt  for  the  higher  rate  of 
charge,  he  loses  (provided  the  declaration  of  value  has  been  duly- 
made  by  the  consignor)  the  protection  of  the  Act  (a).  The 
declaration  of  value  having  been  made,  the  common  carrier  has 
no  right  to  know  the  exact  nature  of  the  contents  of  the  parcel  (6). 
And  if,  after  the  declaration  has  been  made,  he  receives  the  goods 
without  demanding  an  increased  rate  of  charge,  he  is  not  pro- 
tected by  the  statute  (e).  The  mere  mention  of  the  value  to 
a  servant  of  the  carrier  is  no  declaration  of  value  within  the 
meaning  of  the  Act,  if  it  was  not  intended  to  operate  as  a 
declaration  of  value  {d). 

The  practice  of  a  carrier  protecting  himself  by  a  mere  notice 
was,  as  to  carriers  by  land,  put  an  end  to  by  the  Carriers  Act  (e). 
In  its  stead  a  new  practice,  sanctioned  by  sect.  6,  came  into  vogue, 
that  of  inducing  and,  in  the  case  of  railway  companies,  practically 
compelling  the  consigaor  to  sign  a  ticket  or  way-bill  containing 
a  memorandum  to  the  effect  that  the  carriers  would  not  be 
responsible  for  any  loss  or  damage  howsoever  caused,  but  that 
the  consignor  must  take  all  risks  of  conveyance  whatsoever.  A 
memorandum  to  this  effect  was  held  to  constitute  a  special  contract 
within  the  meaning  of  sect.  6  (/) ;  and,  further,  as  the  Act  did  not 
make  it  essential  that  a  special  contract  should  be  in  writing  or 
signed  by  the  consignor,  it  was  held  that  a  notice  limiting  the 
carriers'  liability,  which,  in  fact,  came  to  the  knowledge  of  a 
consignor,  was  sufficient  to  constitute  a  special  contract  {g).  At 
last  a  ticket  or  way-bill,  throwing  upon  the  consignors  all  risks 
of  carrying  livestock,  was  held  to  exonerate  the  carriers  from 
gross  negligence  in  propelling  a  horsebox  against  a  truck  and 
killing  the  horse.  Parke,  B.,  in  giving  judgment,  said,  "  It  is 
not  for  us  to  fritter  away  the  true  sense  and  meaning  of  these 
contracts,  merely  with  a  view  to  make  men  careful.  If  any 
inconvenience  should  arise  from  their  being  entered  into,  that  is 
not  a  matter  for  our  interference,  but  it  must  be  left  to  the 

(a)  HaH  v.  Saxendale,  6  Ex.  769 ;  21  19  0.  B.  N.  S.  51 ;  3i  L.  J.  0.  P.  234. 
L.  J.  Ex.  123 ;  Pianciani  v.  London  &  (e)  Carr  v.  Lancashire  &  Yorks.  By 

S.  W.  By.,  18  0.  B.  226.  7  Exch.  707  ;  21  L.  J.  Ex.  261. 

(&)  Crouch  V.  London  &  N.  W.  By.,  14  (/)  Shaioy.  York  &  N.  Midi.  Bailwmi, 

0.  B.  295  ;  23  L.  J.  0.  P.  73.     Railway  13  Q.  B.  347  ;  18  L.  J.  Q.  B.  181 ;  Austin 

companies,  whose    special   Acts   incor-  v.  Manchester,  Sheffield,  &c.,  Railway,  IC 

porate  sect.  105  of  the  Railways  Clauses  Q.  B.  600  ;  20  L.  J.  Q.  B.  440 ;   Chippen- 

Act,  1845  (8  &  9  Vict.  o.  20),  may  refuse  dale  v.  Lancashire,  &c..  By.,  21  L.  J.  Q. 

goods  if  there  is  reasonable  ground  for  B.22;  Austiny.  Manchester,8heJJield,(\kc., 

believing  that  they  are  dangerous.  By.,  10  C.  B.  454  ;  21  L.  J.  C.  P.  179. 

(c)  Great  Northern  By.  v.  Sehrens,  7  (g)  Walker  v.  Yovh,  &c..  By.,  2  E  &  B 
H.  &  N.  950 ;  31  L.  J.  Ex.  299.  750 ;  23  L.  J.  Q.  B.  73. 

(d)  Bobinson  v.  South    Western  By., 
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legislature,  who  may,  if  they  please,  put  a  stop  to  this  mode 
which  the  carriers  have  adopted  of  limiting  their  liability  ''  (A). 

In  answer  to  this  appeal  the  Eailway  and  Canal  Traffic  Act, 
1854  (i),  was  passed. 

By  sect.  1  of  that  Act,  the  expression  "railway  company," 
"  canal  company,"  or  "  railway  and  canal  company,"  shall  include 
any  person  being  the  owner  or  lessee  of  or  any  contractor  working 
any  railway  or  canal  or  navigation  constructed  or  carried  on  under 
the  powers  of  any  Act  of  Parliament ;  and  the  word  "  traffic " 
shall  include  not  only  passengers,  and  their  luggage,  and  goods, 
animals,  and  other  things  conveyed  by  any  railway  company  or 
canal  company,  or  railway  and  canal  company,  but  also  carriages, 
waggons,  trucks,  boats,  and  vehicles  of  every  description  adapted 
for  running  or  passing  on  the  railway  or  canal  of  any  such 
company. 

By  sect.  2  there  is  imposed  upon  every  railway  and  canal 
company  a  general  duty  to  afford  all  reasonable  facilities  for  the 
receiving,  forwarding,  and  delivering  of  traffic  upon  and  from 
their  railways  and  canals  (h). 

By  sect.  7,  every  such  company  as  aforesaid  shall  be  liable  for 
the  loss  of  or  for  any  injury  done  to  any  horses,  cattle,  or  other 
animals,  or  to  any  articles,  goods,  or  things,  in  the  receiving, 
forwarding,  or  delivering  thereof,  occasioned  by  the  neglect  or 
default  of  such  company  or  its  servants,  notwithstanding  any 
notice,  condition,  or  declaration  made  and  given  by  such  company 
contrary  thereto,  or  in  anywise  limiting  such  liability ;  every 
such  notice,  condition,  or  declaration  being  hereby  declared  to 
be  null  and  void :  provided  always,  that  nothing  herein  con- 
tained shall  be  construed  to  prevent  the  said  companies  from 
making  such  conditions  with  respect  to  the  receiving,  forwarding, 
and  delivering  of  any  of  the  said  animals,  articles,  goods,  or 
things,  as  shall  be  adjudged  by  the  court  or  judge  before  whom 
any  question  relating  thereto  shall  be  tried  to  be  just  and  reason- 
able :  provided  always,  that  no  greater  damages  shall  be  recovered 
for  the  loss  of  or  for  any  injury  done  to  any  of  such  animals, 
beyond  the  sums  hereinafter  mentioned  ;  (that  is  to  say,)  for  any 
horse,  fifty  pounds ;  for  any  neat  cattle,  per  head,  fifteen  pounds ; 
for  any  sheep  or  pigs,  per  head,  two  pounds ;  unless  the  person 
sending  or  delivering  the  same  to  such  company  shall,  at  the 
time  of  such  delivery,  have  declared  them  to  be  respectively  of 

(7i)  Can  y.  Lancashire  &  Yorlts.  By.,  to  any  person  or  particular  kiad  of  traiBc. 

7  Exoli.  707 ;  21  L.  J.  Ex.  261.  By  sect.  3  and  by  the  Regulation  of  Eail- 

(i)  17  &  18  Vict.  o.  31.  ■  ways  Act,  1873  (36  &  37  Vict.  o.  48),  the 

(it)  By  the  same  section  these  com-  railway  and  canal  commissioners  have 

panies  are  forbidden  to  give  any  undue  power  to  enforce  these  duties  and  resti  ic- 

or  unreasonable  preference  or  advantage  tions  by  injunction  and  attachment. 
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higher  value  than  as  above  mentioned ;  in  which  case  it  shall  be 
lawful  for  such  company  to  demand  and  receive  by  way  of  com- 
pensation for  the  increased  risk  and  care  thereby  occasioned,  a 
reasonable  percentage  upon  the  excess  of  the  value  so  declared 
above  the  respective  sums  so  limited  as  aforesaid,  and  which  shall 
be  paid  in  addition  to  the  ordinary  rate  of  charge  ;  and  such  per- 
centage or  increased  rate  of  charge  shall  be  notified  in  the  manner 
prescribed  by  the  Carriers  Act,  1830  (I),  and  shall  be  binding 
upon  such  company  in  the  manner  therein  mentioned :  provided 
also,  that  the  proof  of  the  value  of  such  animals,  articles,  goods, 
and  things,  and  the  amount  of  the  injury  done  thereto,  shall  in 
all  cases  lie  upon  the  person  claiming  compensation  for  such  loss 
or  injury:  provided  also,  that  no  special  contract  between  such 
company  and  any  other  parties  respecting  the  receiving,  forward- 
ing, or  delivering  of  any  animals,  articles,  goods,  or  things  as 
aforesaid  shall  be  binding  upon  or  affect  any  such  party,  unless 
the  same  be  signed  by  him  or  by  the  person  delivering  such 
animals,  articles,  goods,  or  things  respectively  for  carriage : 
provided  also,  that  nothing  herein  contained  shall  alter  or  affect 
the  rights,  privileges,  or  liabilities  of  any  such  company  under 
the  said  Act  of  the  Eleventh  Greorge  Fourth  and  First  William 
Fourth,  Chapter  sixty-eight,  with  respect  to  articles  of  the 
descriptions  mentioned  in  the  said  Act. 

The  result  of  this  enactment  is  that  special  contracts  with 
railway  and  canal  companies  for  the  carriage  of  merchandise  and 
chattels  are  now  placed  under  the  control  of  the  judges,  so  that 
the  conditions  imposed  by  the  contracts  must  be  just  and  reason- 
able, and  no  condition,  however  just  and  reasonable,  can  protect 
the  company  unless  it  be  contained  in  a  contract  signed  in 
accordance  with  the  Act  (m).  A  special  contract,  although  it 
must  be  signed  to  be  valid  against  a  customer,  need  not  be  signed 
to  be  valid  against  the  company  (m).  No  signed  contract  is 
necessary  to  define  the  nature  and  extent  of  the  public  profession 
of  a  common  carrier  or  his  duty  as  such. 

Common  carriers — Unjust  and  unreasonahle  conditions. — The 
■reasonableness  of  the  condition  will  ihaterially  depend  upon  the 
nature  of  the  articles  to  be  carried,  the  degree  of  risk  attending 
their  conveyance,  the  rate  of  charge  made,  and  the  question 
whether  the  company  was  bound  by  common  law,  or  by  statute  to 
carry  the  articles  on  being  paid  or  offered  the  customary  hire,  or 
whether  it  was  in  its  power  to  reject  them  altogether  and  refuse 

(0  11  Geo.  4  and  1  Wm.  4,  c.  68.  25 ;   London  &  N.   W.  By.  v.  Dunham, 

(n»)  Peek  v.  N.  Staffordshire  By.,  10  18  0.  B.  826;  26  L.  J.  0.  P.  25. 

H.L.C.473;  32  L.  J.  Q.  B.231;  Simons  (ra)  Baxendale  v.  G.  E.  By.,  L.  K.  4 

V.  (;.  W.By,\SG.  B.  895 ;  26  L.  J.  0.  P.  Q.  B.  211 ;  38  L.  J.  Q.  B.  137. 


736  NE&LIGElTCE.  [CHAP.  VM. 

to  carry  them  upon  any  terms  (o).  But  it  may  be  stated  gene- 
rally that  whenever  the  contract  purports  unconditionally  to 
exempt  the  company  for  loss,  however  caused,  it  is  unjust  and 
unreasonable  (p),  unless  an  option  is  given  to  the  customer  to 
have  the  goods  carried  on  reasonable  terms  at  a  reasonable 
rate  {q) ;  and  so  the  contract  is  unjust  and  unreasonable  if  it  only 
admits  the  liability  of  the  company,  subject  to  an  unreasonable 
condition,  as  that  they  will  not  be  liable  for  any  loss  unless 
the  customer  pays  a  charge  which  will  insure  him  against  all 
losses  (r),  or  unless  the  articles  are  properly  addressed  (s). 

Common  carriers — Just  and  reasonable  conditions. — It  has  been 
held  that  a  condition  that  all  claims  for  loss  or  damage  should  be 
made  within  seven  days  after  the  time  when  the  goods  have  been 
delivered  is  just  and  reasonable  (t),  also  a  condition  that  a  railway 
company  will  not  undertake  to  forward  perishable  goods  by  any 
particular  train,  or  be  answerable  for  their  non-arrival  in  time  for 
any  particular  market  (u),  and  that  as  to  goods  of  which  they  are 
not  common  carriers,  they  will  not  be  responsible,  under  any 
circumstances,  for  loss  of  market  or  other  loss  or  injury  arising 
from  detention  of  trains,  exposure  to  weather,  stowage,  or  from 
any  cause  whatever  other  than  gross  neglect  or  fraud  (x),  or  that 
they  will  not  be  liable  for  loss,  detention  or  damage  caused  beyond 
the  limits  of  their  railway  or  canal  (y). 

Sect.  7  of  the  Eailway  &  Canal  Traffic  Act,  1854  (z),  has 
been  held  to  apply  to  passengers'  luggage  carried  by  the  company 
without  charge  (a),  but  not  to  goods  received  for  safe  custody  as 
opposed  to  carriage  (b). 

By  sect.  31  of  the  Eailways  Clauses  Act,  1863  (c),  and  sect.  16 
of  the  Eegulation  of  Eailways  Act,  1868  (d),  the  above  enactment 
is  extended  to  steam  vessels  owned  or  worked  by  railway  companies 
and  to  the  traffic  carried  on  thereby.     By  sect.  14  of  the  Eegulation 

(o)  Seal  V.  8.  Deiion  By.,  5  H.  &  N.  26  L.  J.  0.  P.  25 ;  Garton  v.  Bristol  & 

875 ;  29  L.  J.  Ex.  441 ;  Simons  v.  G.  W.  Exeter  By.,  1  B.  &  S.  112 ;  30  L.  J.  Q.  B. 

By.,  18  C.  B.  805  ;  32  L.  J.  C.  P.  241.  273 ;  adler  v.  N.  London  By.,  19  Q.  B.  D. 

(p)  M'Manus  v.  Lancashire  &  Yorhs.  64;  56  L.  J.  Q.  B.  648. 

By.,  4  H.  &  N.  327 ;  28  L.  J.  Ex.  353 ;  («)  Lewis  v.  G.  W.  By.,  5  H.  &  N.  867.; 

Gregory  v.  West  Middlesex  By.,  2  H.  &  29  L.  J.  Ex.  425. 

C.  944 ;  33  L.  J.  Ex.  155 ;  Allday  v.  G.  (u)  Beat  v.  South  Devon  By.,  5  H.  & 
W.  By.,  5  B.  &  S.  903 ;  34  L.  J.  Q.  B.  5 ;  N.  875 ;  29  L.  J.  Ex.  441 ;  Lord  v.  Mid- 
Booth  V.  N.  E.  By.,  L.  E.  2  Ex.  173 ;  36  land  By.,  L.  E.  2  0.  P.  339 ;  36  L.  J.  0. 
L.  J.  Ex.  83  ;  Ashendon  v.  London,  B.  &  P.  170. 
S.  G.  By.,  5  Ex.  D.  190.  (a;)  Seal  v.  South  Devon  By.,  3  H.  &  0. 

(g)  Lewis  v.  G.  W.  By.,  3  Q.  B.  D.  195  ;  337. 

47  L.  J.  Q.  B.  131 ;  Manchester,  tie..  By.  (y)  Aldridge  v.  G.   W.  By.,  15  C.  B. 

V.  Brown,  8  A  pp.  Gas.  703;  53  L.  J.  Q.  N.  S.  582;  33  L.  J.  0.  P.  16i. 

B.  124 ;  Great  Western  By.  v.  McCarthy,  .  (z)  17  &  18  Vict.  o.  31,  s.  7. 

12  App.  Gas.  218 ;  56  L.  J.  Gh.  3.  (a)  Cohen  v.  S.  E.  By.,  2  Ex.  D.  253  ; 

(r)  Peek  v.  N.  Staffordshire  By.,  10  H.  46  L.  J.  Ex.  407. 

L.  0.  473 ;  32  L.  J.  Q.  B.  231 ;  Dichson  (b)  Van  Toll  v.  S.  E.  By.,  12  G.  B.  N.  S. 

V.  G.  N.  By.,  18  Q.  B.  D.  176  ;  56  L.  J.  75 ;  31  L.  J.  G.  P.  241. 

Q.  B.  111.  (c)  26  &  27  Viot.  o.  92,  s.  31. 

(8)  Simons  V.  G.  W.  By.,  18  C.  B.  805 ;  (d)  31  &  32  Yict.  o.  119,  s.  16. 
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of  Eailways  Act,  1868  (d),  where  a  railway  or  canal  Company,  or 
tlie  lessees,  owners,  or  managers  of  such  company,  by  through- 
booking,  contract  to  carry  any  animals,  luggage,  or  goods  partly 
by  railway  and  partly  by  sea  or  canal,  a  condition  exempting  the 
company  from  liability  for  any  loss  or  damage  arising  during 
the  carriage  by  sea  from  the  act  of  God,  the  king's  enemies, 
fire,  accidents  from  machinery,  boilers,  or  steam,  and  all  other 
accidents  of  seas,  rivers,  and  navigation  of  whatever  kind,  shall, 
if  published  in  a  conspicuous  manner  in  the  office  where  the 
through-booking  is  effected,  and  legibly  printed  on  the  receipt 
or  freight  note,  be  valid  as  part  of  the  contract  between  the 
consignor  and  the  company  (e).  This  section  is  intended  to 
apply  to  through-booking  contracts  in  the  ordinary  course  of 
business  where  a  payment  is  made  by  the  passenger,  and  not  to 
the  case  of  a  passenger  travelling  with  a  free  pass,  in  which  case 
the  company  may  impose  conditions  limiting  their  liability  (/)■ 
By  sect.  12  of  the  Kailways  Eegulation  Act,  1871  (g),  where  a 
railway  company  under  a  contract  for  carrying  persons,  animals, 
or  goods  by  sea,  procure  the  same  to  be  carried  in  a  vessel  not 
belonging  to  the  railway  company,  the  railway  company  shall  be 
answerable  in  damages,  in  respect  of  loss  of  life,  or  personal  injury, 
or  in  respect  of  loss  of  or  damage  to  animals  or  goods,  in  like 
manner  and  to  the  same  amount  as  the  railway  company  would 
be  answerable  if  the  vessel  had  belonged  to  the  railway  company, 
provided  that  such  loss  of  life,  or  personal  injury,  or  loss,  or 
damage  to  animals  or  goods,  happens  to  the  person,  animals  or 
goods  (as  the  case  may  be),  during  the  carriage  of  the  same  in 
such  vessel,  the  proof  to  the  contrary  to  lie  upon  the  railway 
company. 

Common  carriers — Und  of  transit. — When  goods  are  ordered 
to  be  delivered  at  a  particular  place,  the  transitus  continues  until 
they  are  delivered  to  the  consignee  at  that  place ;  but  that  must 
be  understood  of  a  delivery  in  the  ordinary  course  of  business ; 
for  if  the  consignee,  before  the  goods  reach  their  ultimate 
destination,  postpones  the  delivery,  or  does  any  act  which  is 
equivalent  to  taking  actual  possession  of  them,  the  transitus  is  at 
an  end  (h).  With  the  termination  of  the  transit  ends  the  liability 
of  the  carrier  as  an  insurer.  Therefore  if  he  tenders  the  goods 
at  the  place  named  for  delivery,  or  is  ready  to  deliver  them  upon 
payment  of  his  proper  charges,  his  duty  as  a  carrier  is  performed. 
If  the  consignee  makes  default  in  accepting  the  goods,  or  paying 

(d)  31  &  32  Vict.  c.  119,  a.  14.  (g)  34  &  35  Viot.  o.  78,  8.  12. 

(e)  See  the  Eailway  and  Oanal  TrafiSc  (7»)  Foster  v.  Frampton,  6  B.  &  0. 109  ; 
Act,  1888  (51  &  52  Vict.  c.  25),  s.  28.           5  L.  J.  (0.  S.)  K.  B.  71 ;  London  &  N.  W. 

(/■)  The.  Stella  (1900),  P.  161 ;  09  L.      By.  v.  Bartlett,  7  H.  &  N.  400;  31  L,  J. 
J.  P.  70.  Ex.  92. 
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the  carrier's  proper  charges,  the  latter  thenceforth  holds  the 
goods  not  as  carrier  but  as  bailee  (i),  either  gratuitously  {Jc), 
or  for  hire  (I),  as  the  case  may  be.  Many  carriers  are  also 
warehousemen,  and  their  liability  often  depends  upon  the 
character  in  which  they  hold  the  goods  at  the  time  of  the 
loss  (m).  Goods  deposited  at  the  cloak-room  of  a  railway  company 
are  not  ordinarily  received  by  the  company  as  carriers,  but  simply 
as  bailees  for  reward  (w).  Goods  may  be  waiting  at  a  carrier's 
premises  in  the  course  of  transit,  in  which  case  the  carrier  will 
be  responsible  as  a  common  carrier  for  their  loss  (o) ;  but  if 
carriers  by  the  direction  of  a  consignor  forward  goods  to  their 
depot,  there  "to  be  left  till  called  for,"  the  carriers  will  in 
course  of  time  cease  to  hold  them  as  carriers,  and  hold  them  as 
warehousemen  (p). 

Carriage  of  goods  hy  sea. — By  the  law  of  England  the  master 
and  owner  of  a  general  ship  are  common  carriers  for  hire  and 
responsible  as  such.  This  renders  them  liable  for  every  damage 
which  occurs  during  the  voyage,  except  that  caused  by  the  act 
of  God  or  the  king's  enemies  {q).  By  various  statutes  now 
embodied  in  the  Merchant  Shipping  Act,  1894  (r),  the  legislature 
has  exempted  them  from  liability  for  loss  due  to  other  causes. 
By  sect.  502  of  that  Act  no  owner  of  any  sea-going  ship  or  share 
therein  shall  be  liable  to  make  good  any  loss  or  damage  which 
may  happen,  without  his  fault  or  privity,  to  any  goods  or 
merchandise  taken  on  board  such  ship  by  reason  of  any  fire 
happening  on  board,  or  to  any  gold,  silver,  diamonds,  watches, 
jewels  or  precious  stones  taken  on  board,  by  reason  of  any  robbery, 
embezzlement,  making  away  with,  or  secreting  thereof,  unless  the 
owner  or  shipper  thereof  has  at  the  time  of  shipping  the  same 
inserted  in  his  bills  of  lading,  or  otherwise  declared  in  writing  to 
the  master  or  owner  of  such  ship,  the  true  nature  and  value  of 
such  articles.  And  by  sect.  503  the  owners  of  a  ship,  whether 
British  or  foreign,  shall  not  in  cases  where  all  or  any  of  the 
following  events  occur  without  their  actual  fault  or  privity — that 
is  to  say:  (1)  where  any  loss  of  life  or  personal  injury  is  caused 

(j)  Hudson  V.  Saxendale,  2  H.  &  N.  phery,  11  Q.  B.  43 ;  Chattoclc  v.  Bellamy, 

575 ;  27  L.  J.  Ex.  93  ;  Great  Western  By.  64  L.  J.  Q.  B.  250. 

V.  Crouch,  3  H.  &  N.  183  ;  27  L.  J.  Ex.  («)  Van  Toll  v.  South  Eastern  By.,  16 

345.  0.  B.N.  S.  75;  31  L.J.  C.  P.  241. 

(Zc)   Wehb,  In  re,  8  Taunt.  443 ;  Shep-  (o)  Forward  T.  Pittard,  1  T.  E.  27 ; 

h&rd  V.  Bristol  &  Exeter  By.,  L.  B.  3  Ex.  Hyde  v.  Trent  &  Mersey  Co.,  5  T.  K.  389 

189  ;  37  L.  J.  Ex.  113 ;  Heugh  v.  London  at  p.  398. 

&  N.  W.  By.,  L.  E.  5  Ex.  51 ;  39  L.  J.  (p)  Chapman  v.  Great  Western  By., 

Ex.  48.  5  Q.  B.  D.  278 ;  49  L.  J.  Q.  B.  420. 

(0  Cairns  v.  Bobbins,  8  M.  &  W.  258  ;  (g)  Fer    Pollock,    C.B.,  Laveroni   v. 

10  L.  ,T.  Ex.  452.  See  also  Great  Northern  Drury,  8  Excb.  166  at  p.  170  ;  22  L.  J. 

By.  V.  Swaffield,  L.  E.  9  Ex.  132;   43  Ex.  2. 

L.  J.  Ex.  89.  (r)  57  &  58  Vict.  c.  60. 

(m)  See,  for  example,  White  v.  Hum- 
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to  any  person  being  carried  in  the  ship ;  (2)  where  any  damage 
or  loss  is  caused  to  any  goods,  merchandise,  or  other  things 
whatsoever  on  board  the  ship;  (3)  where  any  loss  of  life  or 
personal  injury  is  caused  to  any  person  carried  in  any  vessel  by 
reason  of  the  improper  navigation  of  the  ship ;  (4)  where  any 
loss  or  damage  is  caused  to  any  other  vessel,  or  to  any  goods, 
merchandise,  or  other  things  whatsoever  on  board  any  other  vessel 
by  reason  of  the  improper  navigation  of  the  ship — be  liable  to 
damages  beyond  the  following  amounts,  viz.  in  respect  of  loss 
of  life  or  personal  injury,  either  alone  or  together  with  loss  of 
or  damage  to  vessels,  goods,  merchandise,  or  other  things,  an 
aggregate  amount  not  exceeding  15Z.  for  each  ton  of  their  ship's 
tonnage;  and  in  respect  of  loss  or  damage  to  vessels,  goods, 
merchandise,  or  other  things,  whether  there  be  in  addition  loss  of 
life  or  personal  injury  or  not,  an  aggregate  amount  not  exceeding 
81.  for  each  ton  of  the  ship's  tonnage.  By  sect.  508  nothing 
contained  in  the  Act  is  to  taiie  away  any  liability  to  which  any 
master  or  seaman,  being  also  owner  or  part  owner  of  the  ship  to 
wiiich  he  belongs,  is  subject  in  his  capacity  of  master  or  seaman. 

The  Act  embraces  losses  of  two  kinds:  first,  a  loss  of  or 
damage  to  the  cargo  laden  on  board  the  ship  occasioned  by  the 
negligence  of  the  master  and  mariners;  secondly,  a  loss  of  or 
damage  to  the  ship  or  cargo  of  some  third  person.  To  an  action 
in  respect  of  injury  to  the  property  of  a  third  person,  both  the 
shipowner  and  the  master  are  liable — the  owner,  as  the  employer 
responsible  for  the  wrongful  act  done  by  the  servant  in  tlie  course 
of  his  employment,  and  the  other  as  the  party  actually  com- 
mitting the  injury ;  and  it  is  this  liability  to  which  sect.  508 
refers,  when  it  provides  that  nothing  contained  in  the  Act 
shall  lessen  or  take  away  any  responsibility  to  which  any  master 
or  mariner  might  then  by  law  be  liable,  notwithstanding  such 
master  or  mariner  might  be  an  owner  or  part  owner  of  his  ship 
or  vessel.  If  the  master  be  a  part  owner,  his  responsibility,  if  he 
is  sued  in  his  character  of  master,  and  not  as  one  of  several  part 
owners,  will  not  be  limited  by  the  Act ;  but,  if  he  is  sued  as  one 
of  the  part  owners  with  the  other  part  owners,  the  circumstance 
of  the  loss  being  occasioned  by  his  fault,  and  with  his  privity, 
will  not  take  away  from  the  other  part  owners  the  protection 
which  the  statute  intended  to  give  them  (s). 

Bestriotions  on  carriage  of  dangerous  goods  by  sea. — By  sect. 
448  of  the  same  Act  (t),  the  master  or  owner  of  any  vessel  may 
refuse  to  take  on  board  any  package  or  parcel  which  he  suspects 
to  contain  goods  of  a  dangerous  nature,  and  may  require  it  to  be 

(s)  Per  Bayley,  J.,  Wihon  v.  Dixon,  2  (i)  57  &  58  Vict.  o.  60.  s  448 

B.  &  Aid.  2. 
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opened  to  aScel-taiti  the  fact.  By  sub-sect.  (2)  of  the  same  section, 
where  any  dangerous  goods  (m)  or  any  goods  which,  in  the 
judgment  of  the  master  or  owner  of  the  vessel,  are  of  a  dangerous 
nature,  have  been  sent  or  brought  aboard  any  vessel  without 
being  marked  or  without  notice  being  given  as  required  by  the 
Act  (v),  the  master  or  owner  of  the  vessel  may  cause  such  goods 
to  be  thrown  overboard,  together  with  any  package  or  receptacle 
in  which  they  are  contained ;  and  neither  the  master  nor  the 
owner  of  the  vessel  will  be  subject  to  any  liability  in  respect  of 
such  throwing  overboard. 

Delivery  of  goods  by  carriers  by  sea. — The  law  imposes  upon 
carriers  by  sea  the  duty  to  proceed  by  the  ordinary  course  to  the 
place  of  delivery  without  delay  (x),  and  without  unnecessary 
deviation.  Therefore  if  the  master  of  a  ship  deviates  un- 
necessarily, and  during  the  deviation  the  cargo  is  lost  through 
the  act  of  God,  the  shipowner  is  liable  (y).  If  it  is  customary 
for  the  carrier  by  water  to  carry  merely  from  port  to  port,  or 
from  wharf  to  wharf,  and  for  the  owner  or  consignee  to  fetch  the 
goods  from  the  vessel  itself,  or  from  the  wharf,  as  soon  as  the 
arrival  of  the  ship  has  been  reported,  the  carrier  must  give  such 
owner  or  consignee  notice  of  the  arrival  of  the  goods  on  board, 
or  at  the  customary  place  of  destination,  in  order  to  discharge 
himself  fiom  further  liability  as  a  carrier.  He  cannot  at  once 
discharge  himself  from  all  responsibility  by  immediately  landing 
the  goods  without  any  notice  to  the  consignee,  but  is  bound  to 
keep  the  goods  on  board  or  on  the  wharf,  at  his  own  risk,  for 
«,  reasonable  time,  to  enable  the  consignee  or  his  assigns  to 
come  and  fetch  them  (z).  The  Merchant  Shipping  Act,  1894  (a), 
empowers  the  shipowner  to  enter  the  goods  and  land  them  in 
default  of  entry  and  landing  by  the  owner.  After  part  of  the 
goods  have  been  landed  by  the  shipowner,  the  consignee  may 
interfere  and  claim  the  remainder,  if  the  shipowner  can  deliver 
the  remainder  to  him  without  any  further  loss  or  injury  than 
would  have  been  the  case  if  the  consignee  had  been  ready 
before  any  of  the   goods  were  discharged  (&).     The  Act  also 


(«)  That  is,  aqua  forlis,  vitriol,  naph-  be  sliipped,  or  taking  the  same  on  board 

tha,  benzine,  gunpowder,  lucifer  matches,  the  vessel. 

nitroglycerine,  petroleum,  any  explosives  (a;)  Leslie  v.  Wilson,  6  Moore,  415  ;  3 

■within  the  meaning  of  the  Explosives  B.  &  B.  171. 

Act,  1875  (38  &  39  Vict.  o.  17),  or  any  (y)  Davies  v.  Garrett,  4  M.  &  P.  510  ; 

other  goods  of  a  dangerous  nature.     See  6  Biiig.  17;  8  L.  J.  (O.  S.)  0.  P.  253. 

sect.  446  (3).  («)  Bourne  v.  Bailiff,  3  So.  N.  E.  44 ; 

Cv)  By  sect.  446  (1)  the  nature  of  the  8  ib.  604;  11  C1.&  F.  45. 

goods  must  be  marked  on  the  outside  of  (a)  57  &  58  Vict.  c.  60,  s.  493. 

the  package,  and  written  notice  of  their  (i)  Wilson     v.    London,     Italian     <& 

nature  and  of  the  name  and  address  of  Adriatic,  &c.,  Co.,  L.  K.  1  C.  P.  61 ;  35 

the  sonder  or  carrier  must  be  given  at  or  L.  J.  0.  P.  9. 
beforo  the  time  of  sending  the  same  to 
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provides  for  the  sale  of  the  goods,  if  they  are  not  claimed  by 
the  owner  (e). 

Carriers  hy  sea — Duty  to  have  vessel  seaivorthy. — The  carrier 
by  sea  is  bound  at  common  law  to  have  his  vessel  seaworthy, 
and  for  breach  of  this  duty  an  action  of  negligence  lies  (d). 

Carriers  hy  sea — Special  exemptions — Bills  of  lading. — Such 
is  the  position  of  carriers  by  sea  apart  from  special  contract. 
But  they  almost  universally  receive  goods  under  bills  of  lading 
signed  by  the  master ;  and  in  such  case  their  liability  depends 
upon  and  is  governed  by  the  terms  of  the  bill  of  lading,  that 
being  the  express  contract  between  the  parties — the  owner  of  the 
goods  on  the  one  hand  and  the  owner  of  the  ship  on  the  other. 
Bills  of  lading  invariably  exempt  the  carriers  from  liability  for 
loss  by  the  act  of  God,  the  king's  enemies,  fire  (e),  and  all  and 
every  danger  and  accidents  of  the  seas  (/),  rivers,  and  navigation 
of  what  nature  and  kind  soever  (g) ;  and  they  may  and  commonly 
do  contain  various  other  exemptions  and  conditions.  The  form 
and  effect  of  these  documents  are  subject  to  the  law  of  contract 
and  are  not  within  the  purview  of  the  present  treatise. 

For  any  loss  against  which  the  carrier  by  sea  is  not  guarded 
by  the  bill  of  lading  or  exempted  by  law,  he  remains  liable  as  a 
common  carrier  upon  his  duty  to  insure  the  safety  of  the  goods. 
The  fact  that  the  loss  has  occurred  through  no  want  of  diligence 
on  his  part  is  immaterial.  Therefore  where  the  defendant  agreed 
to  carry  the  plaintiff's  goods  by  ship  from  Gibraltar  to  London, 
calling  at  Cadiz,  and  the  goods  were  seized  by  the  revenue 
authorities  at  Cadiz,  and  condemned  and  sold,  it  was  held  that 
such  seizure  and  sale  formed  no  answer  to  an  action  for  the 
non-delivery  of  the  goods  {h).  So,  if  cargo  is  damaged  by  rats 
the  shipowner  is  liable  to  the  owner  of  the  cargo  although  he 
may  have  kept  cats  on  board  for  the  purpose  of  destroying  the 
rats  (i). 

Carriers  by  sea — General  duty  to  tahe  reasonable  care. — ^There 
is  also  a  general  duty  imposed  by  law  upon  shipowners  and 
masters  of  vessels  representing  them  to  take  reasonable  care  of 
the  goods  committed  to  their  charge,  not  merely  in  doing  what 

(o)  57  &  58  Viet,  o:  60,  s.  497 ;  Beres-  were  exempt  from  liability  for   loss  by 

fm'd  V.  Montgomerie,  17  0.  B.  N.  S.  379 ;  perils  of  the  sea. 

34  L.  J.  0.  P.  41 ;    Wilson  v.  London,  (g)  Per    Pollock,   O.B.,  Laveroni    v. 

Ilalian  &  Adriatic,  &c.,  Co.,  supra.  Drury,  8  Exoh.  166  at  p.  170 ;  22  L.  J, 

(d)  ScMoss  V.  Heriot,  14  0.  B.  N.  S.  Ex.  2. 

59;  32  L.  J.  C.  P.  211  ;  Kopitoffy.  Wil-  (h)  Spence  v.  Chodwich,  10  Q.  B.  517 ; 

ton,  1  Q.  B.  D.  377;  45  L.  J.  Q.  B.  436.  16  L.  J.  Q.  B.  313;  Evans  v.  Sutton,  5 

(e)  From  these  three  risks  the  carrier  Sc.  N.  E.  670;  12  L.  J.  0.  P.  16;  Gos- 
is  exempt  at  law  without  any  special  ling  v.  Biggins,  1  Oampb.  451. 
agreement.    See  ara<e,  p.  738.  (i)  Laveroni  v.  Drury,  8  Exoh.  166; 

(/)  The  preamble  to  26  Geo.  3,  o.  86,      22  L.  J.  Ex.  2 ;  Kay  v.  Wheeler,  L,  R,  2 
repjtei  that  by  law  the  niasterancl  owners      C.  P.  302  ;  36  L,  J.  0,  P,  180, 
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is  necessary  to  preserve  them  on  board  the  ship  during  the 
ordinary  incidents  of  the  voyage,  but  also  in  taking  active 
measures,  when  reasonably  practicable  under  all  the  circum- 
stances, to  check  the  loss  resulting  from  accidents,  including 
even  those  accidents  for  the  necessary  and  immediate  conse- 
quences of  which  the  shipowner  is  not  liable  by  reason  of 
exceptions  in  the  bill  of  lading ;  and  for  neglect  of  this  duty  by 
the  master,  the  shipowner  is  responsible  to  the  shipper  (k).  If  the 
vessel  becomes  disabled,  and  gets  to  port  in  a  sinking  state, 
the  master  is  bound  to  tranship  and  forward  the  cargo,  if  he  has 
the  means  of  transhipment  at  hand  (Z),  and  is  allowed  a  reasonable 
time  to  do  so  (m) ;  but,  if  the  vessel  is  wrecked,  and  the  master 
has  no  means  of  transhipment,  and  no  prospect  of  obtaining  any, 
or  if  the  cargo  is  of  a  perishable  nature,  and  cannot  be  trans- 
shipped and  forwarded  to  the  place  of  destination  without  risk 
of  serious  injury  or  total  destruction,  he  is  then  clothed  with  an 
implied  authority  from  the  owners  of  such  cargo  to  do  the  best 
he  can  with  it  for  their  benefit ;  and,  if,  being  unable  to  com- 
municate with  the  owner,  he  acts  honafide  with  ordinary  diligence, 
forethought,  and  prudence,  he  exempts  his  employers,  the  ship- 
owners, from  all  liability  for  the  loss  {n).  But  where  there  is  no 
urgent  necessity  for  selling  the  goods,  and  the  master  can  com- 
municate with  the  owners,  he  must  not  sell  without  leave  of  the 
owners  (o),  and  if  he  does  such  sale  is  void  {'p). 

There  seems  to  be  nothing  to  prevent  a  shipowner  from 
excusing  himself  from  the  results  of  his  own  negligence  by  a 
special  clause  to  that  effect  in  a  bill  of  lading  (2). 

Carriage  of  passengers.  —  All  persons  who  undertake  the 
carriage  of  passengers  by  land  are  bound  by  law,  apart  from  any 
contract  (r),  to  take  reasonable  care  to  carry  them  in  safety  (s). 

(7c)  Notara  v.  Henderson,lL.  E.7  Q. B.  Adm.  161. 
225 ;   41  L.  J.   Q.   B.  158 ;    Worms  v.  (?)  The  Duero,  L.  E.  2  A.  &  E.  293 ; 

Storey,  11  Exch.  427;  25  L.  J.  Ex.  1.  38  L.  J.  Adm.  69 ;  Baerselmany.  Bailey, 

See  also  The  Savona  (1900),  P.  252;  69  [1895]  2  Q.  B.  301 ;  64  L.  J.  Q.  B.  707. 
L.  J.  P.  95.  (r)  Bretherton  v.  Wood,  6  Moore,  141 ; 

(I)  Carman  v.  Meahurn,  8  Moore,  127 ;  Austin  v.  Great  Western  By.,  L.  E.  2 

2  L.  J.  (O.  S.)  0.  P.  60.  Q.  B.  442 ;  36  L.  J.  Q.  B.  201 ;  Berringer 

(m)  The  SoblomsUn,  L.  E.  1  A.  &  E.  v.  Great  Eastern  By.,  4  C.  P.  D.  163 ; 

293 ;  36  L.  J.  Adm.  5.  48  L.  J.  0.  P.  400  (assuming  tMs  ease  to 

(n)  The  Gratitudine,  3  Eob.  261 ;  Ire-  be  rightly  decided,  as  to  which  qusere,  he- 
land  V.  Thompson,  4  0.  B.  168 ;  17  L.  J.  cause,  apart  from  contract  with  a  master, 
C.  P.  241  :  Australasian  Steam  Co.  v.  there  is  no  duty  except  towards  the  ser- 
Moore,  L.  E.  4  P.  C.  222.  vant);  Alton  v.  Midland  By.,  19  C.  B. 

(o)  Aeatos  v.  Burns,  3  Ex.  D.  282 ;  47  N.  S.  213;  34  L.  J.  0.  P.  292.    Secus  of 

L.  J.  Q.  B.  566.  the  master's  property,  though  in  posses- 

iv)  Atlantic  Mutual  Ins.  Co. -v.  Huth,  sion   of   his   servant,    Meux,   v.    Great 

16  Oh.  D.  474.    See  further,  as  to  the  Eastern  By.,  [1895]  2  Q.  B.  387;  64  L. 

power  of  a  master  to  bind  his  owners,  J.  Q.  B.  657. 

SMpton  V.  Thornton,  8  Ad.  &  E.  314  at  (s)  Jackson  v.   Tolleti,  2  Stark.   38 ; 

p.  337 ;  8  L.  J.  Q.  B.  73 ;  Gibhs  v.  Grey,  Dudley  v.  Smith,  1  Campb.  169 ;  Crofts 

2   H.   &  N.   22  ;    26   L.  J.  Ex.  286 ;  v.    Waterhouse,  3  Bing.   319 ;  4  L.  J. 

Matthews  v.  Gibbs,  2  B.  &  E.  282 ;  30  (O.  S.)  0.  P.  75.      See  ante,  p.  717. 
L.  J.  Q.  B.  65;  The  Haniburg,  32  L.  J. 
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Whether  reasonable  cave  has  been  taken  in  any  particular  case 
is  a  question  of  fact  for  the  jury  ;  but  the  degree  of  care  which 
is  reasonable  in  the  carriage  of  passengers  is  of  a  high  standard, 
and  it  may  be  doubted  whether  anything  short  of  inevitable 
accident,  i.e.,  such  as  no  reasonable  foresight  could  have  guarded 
against,  will  excuse  the  carrier  (t).  Thus  in  the  case  of  a  railway 
company,  where  the  railway  itself  and  the  carriage  in  which  the 
passenger  is  being  conveyed  are  under  the  exclusive  control  of 
the  company,  the  mere  fact  of  the  carriage  running  off  the  line 
has  been  held  to  be  prima  facie  evidence  of  negligence  on  the 
part  of  the  company,  and  to  throw  upon  them  the  burden  of 
showing  that  the  accident  occurred  without  any  default  on  their 
part  (u).  So  if  a  collision  occurs  (x).  But  if  the  effective  cause 
of  the  accident  is  the  wilful  act  of  a  third  person,  the  carriers  are 
not  responsible  (y). 

As  incidental  to  their  duty  towards  their  passengers,  carriers 
are  bound  to  take  reasonable  care  that  their  vehicles,  horses,  and 
equipments  shall  be  roadworthy  and  sufficient  in  strength  for  the 
accomplishment  of  the  journey;  but  they  do  not  warrant  that 
they  shall  be  perfect  for  their  purpose,  and  therefore  they  are  not 
responsible  for  a  defect  in  a  vehicle,  the  existence  of  which  no 
skill  could  have  detected  (z) ;  but  they  ought  reasonably  to  examine 
the  vehicle  (a).  A  railway  company  in  actual  possession  of  its 
line  is  responsible  for  the  maintenance  in  a  good  state  of  repair 
of  all  bridges,  and  if  a  passenger  is  injured  through  the  defective 
condition  of  a  bridge,  the  company  is  liable  whether  the  injury 
was  due  to  their  own  neglect  to  repair  or  to  the  original  faulty 
construction  by  their  engineer  (b).  But  where  the  bridge,  or 
other  erection,  is  still  in  process  of  construction,  and  the  accident 
is  caused  through  the  negligence  of  a  contractor,  that  of  itself  is 
not  enough  to  charge  the  railway  company  (c).  Upon  the  same 
principle  a  railway  company  is  bound  to  keep  its  stations  and  the 

(<)  Burns  v.  Cork  &  Bandon  By.,  13  (z)  Christie  v.  Origgs,  2  Oampb.  81 ; 

Ir.  0.  L.  E.  543.  Eeadkead  v.  Midland  %.,L.  R.  4  Q.  B. 

(a)  Carpue  v.  London  &  Brighton  By.,  379  ;   38  L.  J.  Q.   B.  169.     The  duty 

5  Q.  B.  787 ;  13  L.  J.  Q.  B.  183.  seemg  to  be  put  somewhat  higher  than 

(x)  Skinner  V.  London, B.  &  8.  0.  By.,  this  in  Sharp  v.  Oray,  9  Bing.  457;  2 

5  Exch.  787  ;  Ayles  v.  South  Eastern  By.,  L.  J.  C.  P.  45. 

L.  K.  3   Ex.   146 ;   37  L.  J.   Ex.  104.  (a)  Bichardson  v.  Cheat  Eastern  By., 

Of.  Gollett  T.  London  &  N.  W.  By.,  16  L.   R.   10  0.  P.  486,  reversed  on  the 

Q.  B.  948  ;  20  L.  J.  Q.  B.  411,  where  findings  1  0.  P.  D.  342. 

the  duty  to  oarrywas  imposed  by  a  special  (b)  Qrote  v.  Chester  &  Eolyliead  By., 

statute.   See  East  Indian  By.  v.  Kalidas  2  Exch.  251  ;  Kearney  v.  London,  B.  & 

M«7c6r/ee, [1901] A. 0.396;  70 L.J. P.O.  S.  C.  By.,  L.  R.  6  Q.  B.  759;  40  L.  J. 

63.  Q.  B.  285.    See  also  8  &  9  Vict.  c.  20, 

{y)  Latch  v.  Bumner  By.,  27  L.  J.  Ex.  s.  46. 

155 ;  Bird  y.  Great  Northern  By.,  28  L.  (c)  Beedie  v.  London  &  N.   W.  By.,  4 

J.    Ex.    3.    Of.   Englehart   v.   Farrant,  Exch.  244;  20  L.  J.  Ex.  65;  Daniel  v. 

[1897]  1  Q.  B.  240;  66  L.  J.  Q.  B.  122;  Metropolitan  By.,  L.  E.  4  H.  L.  45  ;  40 

MDowall  V.  Great  Western  By.  (1903),  L.  J.  0.  P.  121. 
2  K.  B.  331 ;  72  L.  J.  K.  B.  652. 
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approaches  thereto  in  a  reasonably  safe  condition  {d).  For  a 
breach  of  this  duty  by  their  servants  in  the  course  of  their 
employment  the  carriers  are  liable.  As  instances  of  negligence 
on  the  part  of  their  servants  for  which  railway  companies  have 
been  held  liable  may  be  mentioned  the  following : — omission  to 
find  reasonable  means  for  passengers  to  alight  (e) ;  drawing  up  a 
train  at  an  unsafe  place  (/ ),  or  short  of  the  platform  (g) ;  over- 
shooting the  platform  and  then  calling  the  name  of  the  station  (h) ; 
insufficient  fastening  of  the  door  of  a  carriage  (i). 

But  where  the  servants  of  a  railway  company  had  notice  that 
the  plaintiff  was,  on  reasonable  grounds,  apprehensive  that,  if  he 
were  compelled  to  travel  in  the  same  carriage  with  certain  other 
persons,  an  assault  would  be  committed  upon  him  unless  he  was 
protected,  and  they  nevertheless  compelled  him,  unprotected,  to 
travel  with  those  persons,  as  the  result  of  which  he  was  assaulted 
as  he  anticipated,  it  was  held  that  the  railway  company  were  not 
liable  for  breach  of  their  duty  to  take  reasonable  care  for  his 
safety  (k).    And  where  a  statement  of  claim  alleged  that  the 
plaintiff,  while  a  passenger  in  a  train  of  the  defendant  company 
which  was  stopping  at  a  railway  station,  was  robbed  by  a  gang  of 
men  who  entered  the  carriage  in  which  the  plaintiff  was  seated, 
and  that  the  plaintiff  complained  of  the  robbery  to  the  station- 
master,  who  nevertheless  refused  to  detain  the  train  to  permit  the 
plaintiff  to  give  the  men  into  custody,  it  was  held  that  no  cause 
of  action  had  been  stated  (Z). 

Carriage  of  passengers — Invitation  to  alight. — An  invitation 
to  passengers  to  alight  on  the  stopping  of  a  train,  without  any 
warning  of  danger  to  a  passenger,  who  is  so  circumstanced  as 
not  to  be  able  to  alight  without  danger,  such  danger  not  being 
visible  and  apparent,  is  evidence  of  negligence  (m).  The  opening 
of  the  carriage  door  is  an  invitation  to  alight  (n) ;  and  so  is  the 
bringing  up  of  a  train  to  a  final  standstill,  for  the  purpose  of 
the  passengers  alighting,  after  such  a  time  has  elapsed  that  the 
passenger  may  reasonably  infer  that  it  is  intended  he  should  get 
out,  if  he  purposes  to  alight  at  the  particular  station  (o).  If  the 
plaintiff,  exercising  his  own  discretion,  -chooses  to  get  out  of  a 

(d)  Ante,  p.  717  et  seq.  (Je)  Pounder  v.   North  Eastern    By. 

(e)  Base  v.  North  Eastern  By.,  2  Ex.       (1892),  1  Q.  B.  385;  61  L.  J.  Q.  B.  136. 
D.  248 ;  46  L.  J.  Ex.  374.  (I)  Cobb  v.  Great  Western  By.  (1894), 

(/)  CocJele  V.  South  Eastern  By.,  L.  E.  A.  C.  419;  63  L.  J.  Q.  B,  629. 
7  C.  P.  321 ;  41  L.  J.  C.  P.  140.   But  seo  (m)  Cockle  v.  South  Eastern  By.,  L.  R. 

Siner  v.  Great  Western  By.,  L.  E.  4  Ex.  7  0.  P.  321 ;  41  L.  J.  0.  P.  140. 
117 ;  38  L.  J.  Ex.  167.  («)  Praeger  v.  Bristol  &  Exeter  By.,  24 

(3)  Bridges  v.  North  London  By.,  L.  E.  L.  T.  105 ;  London  &  N.  W.  By.  v.  Eel- 

7H.  L.  213;  43L.  J.  Q.  B.  151.  lawell,    26    L.   T.   557;    Gill  v.    Great 

(ft)  Weller  v.  London,  B.  &  S.  C.  By.,  Eastern  By.,  26  L.  T.  945. 
L.  E.  9  C.  P.  126 ;  43  L.  J.  C.  P.  137.  (0)  Cockle  v.  South  Eastern  By.,  supra ; 

(i)  Gee  v.  Metropolitan  By.,  L.  R.  8  Bridges  v.  London  &  N.  W.  By.,  L.  E   7 

q.  B.  161 ;  42  L.  jT Q.  B.  105,  B[.  L.  213;  43  I^.  J.  Q.  B.  151,  ' 
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train  which  has  overshot  the  platform,  the  company  are  not 
responsible  (p),  especially  when  the  station  is  well  known  to  the 
plaintiff  (q).  Calling  out  the  name  of  the  station  before  the 
train  has  come  to  a  standstill  is  not  an  invitation  to  alight ;  nor 
is  merely  overshooting  the  platform  negligence  (r).  But  if  the 
porter  has  called  out  the  name  of  the  station,  and  the  engine- 
driver  has  overshot  the  platform,  and  the  train  has  come  to  a 
standstill,  and  no  warning  is  given  not  to  alight,  the  jury  may 
very  properly  say  that  a  passenger  is  not  guilty  of  negligence  in 
getting  out  (s).  Similar  considerations  arise  in  cases  where  the 
door  of  a  railway  carriage  is  slammed  by  a  porter  upon  the  hand 
of  the  plaintiff,  which  may  or  may  not  be  the  negligence  of 
the  company  or  of  the  plaintiff,  according  'to  circumstances  (t). 
The  mere  fact  that  the  passenger's  hand  is  crushed  in  this 
manner  is  not  sufficient  evidence  of  negligence  (u). 

Carriers  of  passengers,  whether  by  sea  or  by  land,  commonly 
modify  their  liability  at  common  law  by  special  contracts.  These 
contracts,  provided  reasonable  means  are  taken  to  bring  them  to 
the  notice  of  the  passengers  (x),  are  binding.  Their  effect  is  not 
the  subject  of  this  treatise,  but  belongs  to  the  law  of  contract. 

Duties  of  bailees  of  goods — Gratuitous  loan. — The  law  imposes 
upon  bailees  of  goods  certain  duties  towards  their  bailors  in 
relation  'to  the  goods,  and  breaches  of  these  duties  give  rise  to 
actions  of  negligence.  The  nature  and  extent  of  the  duty 
depends  upon  the  bailment.  In  the  case  of  a  gratuitous  loan  or 
eommodatum,  "  the  borrower  is  bound  to  the  strictest  care  and 
diligence  to  keep  the  goods,  as  to  restore  them  back  again  to 
the  lender  ;  because  the  bailee  has  a  benefit  by  the  use  of  them, 
so  as  if  the  bailee  be  guilty  of  the  least  neglect  he  will  be 
answerable :  as  if  a  man  should  lend  another  a  horse  to  go  west- 
ward, or  for  a  month ;  if  the  bailee  go  northward,  or  keep  the 
horse  above  a  month,  if  any  accident  happen  to  the  horse  in  the 
northern  journey,  or  after  the  expiration  of  the  month,  the  bailee 
will  be  chargeable;  because  he  has  made  use  of  the  horse 
contrary  to  the  trust  he  was  lent  to  him  under  ;  and  it  may  be  if 
the   horse  had  been  used  no  otherwise  than  he   was   lent,  the 

(p)  Siner  v.  Great  Western  By.,  L.  E.  L.  E.  9  C.  P.  126  ;  43  L.  J.  0.  P.  137. 
4  Ex.  117 ;  38  L.  J.  Ex.  67.  But  see  per  (<)  Fordham  v.  London,  B.  &  8.  0.  By., 

Brett,  L.J.,  Bobsony.  North  Eastern  By.,  L.  E.  4  0.  P.  619  ;  38  L.  J.  0.  P.  324; 

2  Q.  B.  D.  86 ;  46  L.  J.  Q.  B.  50 ;  and  Metropolitan  By.  v.  Jachson,  3  App.  Oas. 

see   Weller  v.  London,  B.  &  8.  0.  Bi/.,  193 ;  47  L.  J.  0.  P.  303. 
L.  Q.  9  C.  P.  126;  43  L.  J.  C.  P.  137;  («)  Druryy.  North  Eastern  By.  (1001); 

and  Bose  v.  North  Eastern  By.,  2  Ex.  D.  2  K.  B.  322  ;  70  L.  J.  K.  B.  830. 
248  ;  46  L.  J.  Ex.  374.  (z)  Parker  v.  South  Eastern  By.,  2  C, 

(g)  Lewis  v.  London,  C.  &  D.  By.,  L.  E.  P.  D.  416 ;   46  L.  J.  0.  P.  468 ;  Bichard- 

9  Q.  B.  66 ;  43  L.  J.  Q.  B.  8.  son,  8pence  &   Co.   v.  BouMree  (1894), 

(r)  Lewis  v.   London,  0.  &  D.  By.,  A.  0.  217 ;  63  L.  J.  Q.  B.  283 ;  The  Stella 

supra.  (1900),  P.   161;   69  L.   J.  P.   70.   See 

(s)  Weller  V.  London,  B.  cf;  8.  C.  By.,  Addison,  On  Contracts  (lOtli  ed.),  p.  800 
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accident  would  not  have  befallen  liini "  (y).  From  this  it  is 
clear  that  the  first  duty  of  the  borrower  is  a  strict  observance  of 
the  terms  of  the  bailment  (z),  which  must  depend  upon  a  great 
variety  of  implications  in  the  circumstances  of  each  particular 
case.  In  general  it  may  be  said  that,  in  the  absence  of  all 
controlling  circumstances,  the  use  intended  by  the  parties  is  the 
natural  and  ordinary  use  for  which  the  thing  is  adapted.  In 
regard  to  time,  if  no  particular  time  is  fixed,  a  reasonable  time 
must  be  intended,  keeping  in  view  the  objects  of  the  loan.  If  a 
horse  is  lent  for  a  journey,  it  is  presumed  to  be  a  loan  for  the 
ordinary  time  taken  for  that  journey  [a). 

Assuming,  however,  that  the  borrower  uses  the  chattel 
strictly  according  to  the  intention  of  the  loan,  he  is  not  liable 
for  its  loss  through  such  force  as  he  cannot  resist.  Thus,  if  in  the 
case  suggested  above  the  bailee  put  the  horse  into  his  stable  and 
he  were  stolen  from  thence,  the  bailee  shall  not  be  answerable  for 
him.  But  if  he  or  his  servant  (while  acting  in  the  course  of  his 
employment  (b))  leave  the  house  or  stable  doors  open,  and  the 
thieves  take  the  opportunity  of  that,  and  steal  the  horse,  he  will 
be  chargeable,  because  the  neglect  gave  the  thieves  the  occasion 
to  steal  the  horse.  The  bailee  must  use  the  utmost  care,  but  yet 
he  shall  not  be  chargeable,  where  there  is  such  a  force  as  he 
cannot  resist  (e),  nor  is  he  liable  for  the  negligent  act  of  a  third 
person  for  whom  he  is  not  responsible  {d). 

In  the  absence  of  special  circumstances  this  is  the  standard 
of  diligence  which  the  bailor  is  entitled  to  demand  from  the 
bailee  in  case  of  a  gratuitous  loan  (e).  If,  however,  the  lender 
knows  the  character  and  habits  of  the  borrower,  he  cannot  demand 
from  him  any  higher  degree  of  diligence  than  that  of  which  he 
is  capable ;  "if  Paul  lend  a  fine  horse  to  a  raw  youth,  he  cannot 
exact  the  same  degree  of  management  and  circumspection  which 
he  would  expect  from  a  riding  master  "  (/). 

A  borrower  is  also  bound  at  the  end  of  the  period  of  loan  to 
return  on  demand  the  subject  of  the  loan ;  if  he  fails  to  do  this, 
he  will  be  responsible  for  all  losses  and  injuries,  and  even  for  all 
accidents  subsequently  occurring  {g). 

Bailment  for  hire, — Locatio  rei. — As  in  the  case  of  a  gratuitous 
loan,  so  in  that  of  a  loan  for  reward,  the  first  duty  of  the  hirer  is 
to  observe  strictly  the  terms  of  the  hiring.     If  a  horse  is  hired  as 

(2/)  Coggs  V.  Bernard,  Ld.  Eaym.  909.  N.  C.  468  at  p.  475 ;  6  L.  J.  0.  P.  92. 

{z)  See,  for  example,  Bringloe  v.  Mor-  (d)  The  WinifieU  (1902),  P.   42 ;  71 

rice,  1  Mod.  210.  L.  J.  P.  21. 

(a)  JoneB  on  Bailments  (4tli  ed.),  69.  (e)  Wilson  v.  Brett,  11  M.  &  "W.  113; 

(6)  Cheshire  v.  Bailey  (1905),  1  K.  B.  12  L.  J.  Ex.  264. 

237  ;  74  L.  J.  K.  B.  176.  (f)  Jones  on  Bailments,  (4th  ed.)  p.  65. 

(c)  Coggs  V.  Bernard,  Ld.  Eaym.  909  (g)  Jones  on  Bailments,  70. 
at  p.  916 ;    Vaughan  v.  Menlove,  3  Bing. 
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a  saddle  horse,  the  hirer  has  no  right  to  use  it  in  a  cart  or  as  a 
beast  of  burden  ;  if  it  is  hired  for  a  week,  the  hirer  has  no  right 
to  use  it  for  a  month ;  and  if,  during  such  misuser,  a  loss  or  injury 
occurs,  the  hirer  will  be  responsible  (h) ;  unless,  indeed,  he  can 
prove  that  the  loss  or  injury  must  in  all  human  probability  have 
occurred  irrespective  of  his  misuser  (i).  Breaches  of  these  duties 
will  often  give  rise  to  actions  of  trover  and  detinue,  as  well  as  of 
actions  of  negligence. 

Besides  this  duty  to  observe  the  terms  of  the  hiring,  every 
hirer  of  a  chattel  is  bound  to  use  it  in  a  proper  and  reasonable 
manner,  and  to  take  the  same  care  of  it  as  a  prudent  and  cautious 
man  ordinarily  takes  of  his  own  property  (Jc)  ;  and  if  he  uses  that 
he  shall  be  discharged.  Where  the  defendant  hired  a  horse  from 
the  plaintiff,  and,  upon  its  falling  ill,  instead  of  sending  it  to  the 
veterinary  surgeon,  treated  it  himself,  as  the  result  of  which  the 
horse  died,  it  was  held  that  the  defendant  had  been  guilty  of  a 
breach  of  this  duty  (I).  "  But  every  man,  how  diligent  soever  he 
be,  being  liable  to  the  accident  of  robbers,  though  a  diligent 
man  is  not  so  liable  as  a  careless  man,  the  bailee  shall  not  be 
answerable  in  this  case  if  the  goods  are  stolen  "  (m).  The  bailee 
is  liable  in  an  action  of  negligence  for  a  breach  of  this  duty  by 
himself  or  by  his  servants  in  the  course  of  their  employment  (n) ; 
but  if  his  servants  depart  from  the  course  of  their  employment, 
he  ceases  to  be  responsible  for  their  acts,  whether  they  be  negli- 
gent (o)  or  felonious  (p). 

The  hirer  is  also  bound  to  return,  on  demand,  the  chattel  at 
the  end  of  the  period  for  which  it  was  hired  in  as  good  condition 
as  it  was  at  the  time  of  the  bailment,  fair  wear  and  tear  from 
reasonable  use  excepted,  and  also  injuries  for  which  the  bailee  is 
not  responsible.  If  the  chattel  perishes,  or  is  destroyed  by  fire, 
or  stolen  without  any  neglect  on  the  part  of  the  hirer,  the  latter  is 
not  responsible  for  the  loss  (q). 

Bailment — Locatio  operis  faciendi. — When  goods  have  been 
delivered  by  one  person  to  another  for  safe  custody,  or  for  some 
work  to  be  done  upon  them  by  the  latter  for  reward,  the  liability 
of  the  bailee  is  the  same  as  that  of  a  hirer,  that  is  to  say  (apart 
from  his  liability  to  perform  his  contract  with  regard  to  the  work 
to  be  done),  he  is  bound  to  use  ordinary  diligence  in  the  care  and 

(K)  Story  on  Bailments  (9tli  ed.),  §  413 ;  at  p.  916. 

lAlley  V.  Boubleday,  7  Q.  B.  D.  510 ;  51  (n)  Coupe  Co.  v.  MaddicJc  (1891),  2 

L.  J.  Q.  B.  310.  Q.  B.  413 ;  60  L.  J.  Q.  B.  676. 

(i)  Beven  on  Negligence  (2nd  ed.),  (o)  Sanderson  v.  Collins,  [1904]  1 K.  B. 

vol.  2,  p.  966.  628 ;  73  L.  J.  K.  B.  358. 

(fc)  1  Sm.  L.  0.  (11th  ed.),  p.   197,  (p)  Cheshire  v.  Bailey,  [1905]  1  K.  B. 

notes  to  Coggs  v.  Bernard,  Ld.  Raym.  287 ;  74  L.  J.  K.  B.  176. 

909.  (g)  Williams  v.  Lloyd,  W.  Jones,  179 ; 

(Z)  Dean  v.  Keate,  3  Campb.  4.  Taylor  v.  Caldwell,  3  B.  &  S.  836 ;  32 

(m)  Coggs  v.  Bernard,  Ld.  Raym.  909  L.  J.  Q.  B.  164. 
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preservation  of  the  property  entrusted  to  him  (r).  Warehouse- 
men (s),  wharfingers  (t),  agisters  (u),  boarding-house  keepers  («), 
proprietors  of  dry  docks  for  repairing  ships  (y),  are  bailees  of 
this  description  ;  so  is  a  tailor  when  cloth  is  delivered  to  him  to 
be  made  up  into  a  garment,  a  goldsmith  who  receives  jewels  to 
be  set,  a  restaurant  keeper  who  receives  the  coat  of  a  guest  (z), 
and  generally  any  tradesman  to  whom  goods  are  bailed  to  be 
dealt  with  in  the  way  of  his  trade.  The  mere  fact  that  the 
bailor  knows  that  the  goods  are  being  placed  in  an  unsafe  place 
does  not  exempt  the  bailee  from  liability  (a).  Railway  com- 
panies left  in  possession  of  goods  after  the  transitus  is  over  fall 
under  the  same  description  (h).  The  standard  of  care  and  dili- 
gence demanded  of  these  bailees  is  such  as  is  exercised  in  the 
ordinary  and  proper  course  of  their  business,  and  such  skill  as 
they  ought  to  have,  namely,  the  skill  usual  and  requisite  in  the 
business  for  which  they  receive  payment  (e).  Bailees  of  this 
class  are  liable  for  their  own  negligence  and  that  of  their  servants 
in  the  scope  of  their  employment ;  but  the  mere  fact  of  theft  by 
the  bailee's  servant,  without  proof  of  negligence  on  his  own  part 
conducing  to  the  theft,  is  not  sufficient  to  make  the  bailee 
liable  (d).  Where  a  commercial  traveller,  having  hired  of  the 
defendant  a  brougham  for  the  purpose  of  visiting  customers  with 
samples,  and,  while  visiting  a  customer,  left  the  brougham,  con- 
taining a  number  of  samples,  in  charge  of  the  defendant's  coach- 
man, who  drove  the  brougham  away  and,  in  collusion  with  other 
thieves,  stole  the  samples,  it  was  held  that  the  defendant  was  not 
liable  because  the  act  of  the  coachman  was  not  in  the  course  of 
his  employment  (e).  But  if  the  bailee's  negligence  has  con- 
tributed to  the  theft  of  his  servant,  he  will  be  liable ;  thus,  where 
a  watchmaker,  instead  of  depositing  his  customer's  watch  in  a 
safe,  locked  it  up  in  a  drawer,  from  which  his  servant  stole  it,  he 
was  held  liable  (/). 

(r)  1  Sra.  L.  C.  (11th  ed.),  p.  204,  notes  (?))  Hudson  v.  Baxendale,  2  H.  &  N. 

to  Coqqs  V.  Bernard,  Ld.  Eaym.  909.  575  ;  27  L.  J.  Ex.  93  ;  Great  Western  By. 

(s)  Cailiff  V.   Danvers,   1   Peake,  155  v.  Crouch,  3  H.  &  N.  183  ;  27  L.  J.  Ex. 

(marginal,  p.  114).  345;  Chapman  \.  Great  Western  By.,  5 

(0  Story  on  Bailments  (9tli  ed.),  §  452.  Q.  B.  D.  278 ;   49  L.  J.  Q.  B.  420 ;  and 

(u)  Broadwater  v.   Bolt,  Holt  N.  P.  other  oases  cited  ante,  p.  378. 

547.     Per  Bjles,  J.,  Marfell  v.  South  (o)  Bealv.  South  Devon  By.,  SB..  &  0. 

Wales  By.,  8  C.  B.  N.  S.  525;  29  L.  J.  337;  29  L.  J.  Ex,  441. 

C.  P.  315 ;  Smith  v.  Cook,  1  Q.  B.  D.  79 ;  (fJ)  Finucane  v.  Small,  1  Esp.  815,  i„ 

45  L.  J.  Q.  B.  122.  case  of  an  upholsterer ;  notwithstanding 

(x)  Bansey  v.  Richardson,  3  E.  &  B.  some  expressions  in  Bobinson  v.  Ward, 

144  ;  23  L.  J.  Q.  B.  217;  Scarloroughy.  R.  &  M.  274,  a  case  of  a  solicitor. 

Cosgrove,  [1905]  2  K.  B.  805;  74  L.  J.  (e)  Cheshire  v.  Bailey  (1905),  1  K.  B. 

K.  B.  892.     See  ante,  p.  725.  237 ;  74  L.  J.  K.  B.  176. 

(?/)  Leclc  T.  Maeslraer,  1  Caimpb.  138.  (/)  Glarhe  v.  Earnshaw,  Gow.  30.   See 

(z)  Vltzen  V.  Nicols,ll8Si2  IQ.  B.92;  also  per  Lord  Campbell,   C.J.,  Bansey 

63  L.  J.  Q.  B.  289.  v.  Richardson,  3  E.  &  B.  144 ;   23  L.  J. 

(a)  Brabant  &  Co.  v.  Kincj,  [1895]  A.  0.  Q.  B.  217 ;  Scarborough  v.  Cosgrove,  supra 

632;  64  L.  J,  P.  0.  161,  ^a  case  of   a  bgardin^-hoiisg  peeper); 
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Pledge. — Where  goods  have  been  deposited  by  a  debtor  with 
his  creditor  to  secure  payment  of  a  debt,  the  duty  of  the  latter  to 
the  former  with  regard  to  the  articles  pledged  cannot  be  made 
clear  without  some  description  of  the  peculiar  rights  of  a  pledgee. 
It  would  appear  to  be  the  right  of  every  pledgee  to  sell  the 
pledge  on  default  by  the  pledgor,  that  is,  where  a  date  is  named 
for  payment  of  the  debt,  if  he  has  omitted  to  pay  by  that  date  ; 
or,  where  no  date  is  named,  if  the  pledgee  gives  notice  that 
unless  payment  is  made  within  a  reasonable  time  he  will  sell  the 
pledge,  and  the  pledgor  fails  to  pay  within  that  time  {g).  And 
this  the  pledgee  may  do  without  any  decree  of  a  court  of 
equity  Qi).  He  must  account  for  the  proceeds  of  the  sale  and 
pay  over  to  the  pledgor  any  balance  after  satisfying  the  debt  and 
expenses.  The  possession  of  the  pledge  does  not  suspend  the 
right  of  the  pledgee  to  sue  for  the  debt  {i). 

Pledge — Custody  and  safeheeping. — The  pledgee  is  bound  to 
take  the  same  care  of  the  pledge  that  a  prudent  man  ordinarily 
takes  of  his  own  property  ;  in  other  words,  subject  to  the  exercise 
of  his  own  rights,  his  liability  is  the  same  as  that  of  a  hirer  or 
one  who  takes  goods  on  a  locatio  operis  faciendi.  He  is  not 
responsible  for  the  loss  of  the  pledge  by  theft  or  accident,  if  he 
has  taken  reasonable  care  of  it  (k)  ;  and  lie  may  still  resort  to  the 
pledgor  for  bis  debt  although  the  pledge  be  lost  (I). 

Pledge — Use  of  things  pledged. — -"If  the  pawn  be  such  as  it 
will  be  the  worse  for  using,  the  pawnee  cannot  use  it,  as  clothes, 
&c.  ;  but  if  it  be  such  as  will  be  never  the  worse,  as  if  jewels  for 
the  purpose  were  pawned  to  a  lady,  she  might  use  them.  But 
then  she  must  do  it  at  her  peril ;  for  whereas,  if  she  keeps  them 
locked  up  ia  her  cabinet,  if  her  cabinet  should  be  broke  open,  and 
the  jewels  taken  from  thence,  she  would  be  excused  ;  if  she  wears 
them  abroad,  and  is  there  robbed  of  them,  she  will  be  answer- 
able. .  .  .  But  if  the  pawn  be  of  such  a  nature  as  the  pawnee  is  at 
any  charge  about  the  thing  pawned,  to  maintain  it,  as  a  horse,  cow, 
&c.,  then  the  pawnee  may  use  the  horse  in  reasonable  manner,  or 
milk  the  cow,  &c.,  in  recompence  for  the  meat.  .  .  .  But  indeed 
if  the  money  for  which  the  goods  were  pawned  be  tendered  to  the 

Bolder  v.  Soulby,  8  C.  B.  N.  S.  254;  29  B.  D.  174;  54  L.  J.  Q.  B.  150. 
L.   J.   C.  P.   246 ;  Broadwater  v.  Bolt,  (ft)  Loolswood  v.  Mwer,   9   Mod.  279 ; 

Holt   N.  P.   547  (agister) ;    Giblin   v.  PotJionier  v.  Dawson,  Holt,  385. 
M'Mullen,  L.  E.  2  P.  0.  317 ;  38  L.  J.  (0  Lawton  v.  Newland,  2  Stark.  72  ; 

P.   C.   25 ;     United  Service   Co.,   In   re  South  Sea  Co.  v.  Dunconibe,  2  Stra.  919 ; 

{Johnston's    claim),  L.  E.  G  Oh.  212  ;  40  Holt,  461  ;  12  Mod.  564. 
L.J.  Ch.  286.  ilt)Syred  v.   Carruthers,  E.  B.  &  E. 

(g)  Pigot  V.  Guhley,  15  0.  B.  N.  S.  469 ;   27  L.  J.  M.  0.  273 ;   Shackell  v. 

701 ;  33  L.  J.   0.  P.    134 ;    Story  oa  West,  2  E.  &  E.  326 ;  29  L.  J.  M.  0.  45. 
Bailments  (9th  ed.),  §  311 ;  Tucker  v.  Q)  Per  Holt,  O.J.,  Coggs  v.  Bernard 

Wilson,  I  P.  Wms.  260.    Seo  also  per  Ld.  Eajm.  909. 
Bowen,  L.J.,  Burdidk  v.  Sewell,  13  Q. 
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pawnee  before  they  are  lost,  then  the  pawnee  shall  be  answerable 
for  them  ;  because  the  pawnee,  by  detaining  them  after  the  tender 
of  the  money,  is  a  wrong-doer,  and  it  is  a  wrongful  detainer  of  the 
goods,  and  the  special  property  of  the  pawnee  is  determined.  And 
a  man  that  keeps  goods  by  wrong  must  be  answerable  for  them  at 
all  events  ;  for  the  detaining  of  them  by  him  is  the  reason  of  the 
loss  "  (m). 

Statutory  rights  and  UaUlities  of  pawnbrokers. — The  rights  and 
liabilities  of  pawnbrokers  are  regulated  by  the  Pawnbrokers  Act, 
1872  (n).  This  Act  applies  only  to  loans  not  exceeding  101., 
leaving  loans  of  a  larger  amount  subject  to  the  common  law  (o). 
Sects.  5  &  6  of  the  Act  define  who  is  a  pawnbroker.  By  sect.  16 
pledges  may  be  redeemed  within  twelve  months  from  the  day  of 
pawning,  exclusive  of  that  day,  and  seven  days  of  grace.  If  not 
redeemed  within  that  time,  pledges  for  ten  shillings  or  less  become 
the  absolute  property  of  the  pawnbroker  (p).  Pledges  for  larger 
amounts  are  redeemable  until  actual  sale  (q),  which  must  be 
by  public  auction  (r).  After  sale  the  pawnbroker  must  account 
for  the  surplus  within  three  years  (s).  By  sect.  24,  where  the  loan 
is  above  forty  shillings,  the  pledge  may  be  made  upon  the  terms 
of  a  special  contract.  By  sect.  25  the  holder  of  the  pawn-ticket  is 
the  person  entitled  to  redeem,  but  this  section  does  not  protect 
the  pawnbroker  against  a  person  claiming  by  a  title  superior  to 
that  of  the  pawnor  (t).  The  special  contract  pawn-ticket,  given 
in  the  form  prescribed  by  the  Act,  does  not  exclude  the  common 
law  right  of  the  pawnbroker  to  recover  the  balance  due  to  him  if 
the  article  pawned  is  sold  for  less  than  the  amount  of  the  loan  (u). 
"When  the  pledge  is  damaged  or  destroyed  by  fire,  the  pawnbroker 
is  bound  to  make  good,  subject  to  certain  deductions,  the  value, 
to  be  ascertained  as  directed  by  the  Act,  of  the  pledge,  which  he 
is  empowered  to  insure  to  the  extent  of  its  value  (x).  By  sect.  28 
courts  of  summary  jurisdiction  may  award  reasonable  satisfaction 
to  the  owners  of  pledges  for  depreciation  arising  by  the  default, 
neglect,  or  wilful  misbehaviour  of  the  pawnbroker. 

Gratuitous  bailees. — A  gratuitous  bailee  is  bound  to  take 
reasonable  care  of  the  goods  delivered  to  him;  the  question 
whether  he  has  exercised  that  care  being  a  question  for  the  jury 
under  all  the  circumstances  of  the  case.  No  more  definite  rule 
can  be  laid  down.  The  fact  that  he  is  receiving  no  reward  must  be 

(m)  Fer  Holt,  C.J.,  Goggt  v.  Bernard,  (r)  35  &  36  Vict.  c.  93,  b.  19. 
Ld.  Eaym.  at  p.  917.  (s)  lb.,  s.  22. 

(»)  35  &  36  Vict.  0.  93.  (0  Singer  Manufacturing  Co.  v.  ClarJc, 

(o)  Pennell  v.  Attenhorough,  4  Q.  B.  5  Ex.  D.  37;  49  L.  J.  Ex.  224. 
868 ;  12  L.  J.  Q.  B.  370.  (m)  Jones  v.  Marshall,  24  Q.  B.  D.  269 ; 

(p)  35  &  36  Vict.  0.  93,  u.  17.  49  L.  J.  Ex.  224. 

(g)  lb.,  B.  18 ;   Walter  v.  Smith,  5  B.  &  (a;)  35  &  36  Vict.  c.  93,  s.  27. 

Alil.  439. 
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taken  into  consideration ;  but  that  fact  does  not  exonerate  him 
from  taking  care  of  the  goods,  for  the  confidence  reposed  in  him 
by  the  bailor,  and  the  acceptance  by  him  of  the  bailor's  goods, 
impose  upon  him  a  duty  at  law  to  take  reasonable  care  (y). 
What  is  reasonable  varies  in  the  case  of  a  gratuitous  bailee  and 
that  of  a  bailee  for  hire.  From  the  former  is  reasonably  expected 
such  care  and  diligence  as  persons  ordinarily  use  in  their  own 
affairs,  and  such  skill  as  he  has  (z).  The  mere  fact  that,  while  he 
loses  the  bailor's  goods,  he  loses  his  own  as  well,  will  not  exonerate 
him  (a),  and  therefore  the  standard  of  care  and  diligence  which  he 
applies  in  a  particular  instance  to  his  own  property  is  not  the 
measure  of  his  obligation.  On  the  other  hand,  except  where  a 
man  makes  a  profession  of  the  exercise  of  more  than  common  care 
and  diligence,  he  only  holds  himself  out  as  possessing  the  common 
care  and  diligence ;  and  that  is  ordinarily  the  standard  to  which 
he  must  conform. 

If,  however,  the  bailee  is,  and  is  known  to  the  bailor  to  be,  a 
person  of  less  than  the  ordinary  diligence,  there  is  considerable 
authority  for  saying  that  the  bailor  -has  no  right  to  demand  the 
exercise  of  ordinary  diligence  (6).  And  it  is  clear  that  if  the 
bailee  is  a  person  professing  to  exercise  more  than  the  ordinary 
skill,  and  gratuitously  undertakes  to  do  a  thing  to  the  best  of  his 
skill,  he  may  be  liable  notwithstanding  he  may  have  used  what 
would  be  ordinary  skill  in  a  person  making  no  such  profession  (e). 
But  it  is  conceived  that,  from  the  legal  point  of  view,  the  duty 
of  the  judge  at  the  trial  is  discharged  when  he  brings  to 
the  minds  of  the  jury  all  these  considerations  with  a  view 
of  enabling  them  to  answer  the  question,  whether  under  all  the 
circumstances  the  defendant  has  or  has  not  used  reasonable  care 
and  diligence. 

Where  the  plaintiff  deposited  with  certain  bankers  a  box 
containing  securities,  keeping  the  key  himself,  and  the  bankers 
placed  the  box  in  their  strong  room,  in  which  the  securities  of  the 
bank  were  kept,  and  to  which  the  cashier  of  the  bank  had  access, 
it  was  held  that  they  had  committed  no  breach  of  duty  as 
gratuitous  bailees ;  and  consequently,  when  the  plaintiff  brouglit 
an  action  against  them,  the  cashier  having  abstracted  his  securi- 
ties from  the  box  and  absconded  with  them,  it  was  held  that  there 
was  no  evidence  of  negligence  on  the  part  of  the  bankers  {d). 

(y)  Coggs  v.  Bernard,  Ld.  Eaym.  909.  Wilson  v.  Brett,  11  M.  &  W.  113;  12 

(z)  Beal  V.  South  Devon  By.,  3  H.  &  0.  L.  J.  Ex.  264. 

837 ;  29  L.  J.  Ex.  441.  id)  Gihlin  v.  WMullen,  L.  E.  2  P.  0. 

(a)  Doorman  V.  Jen7ans,  2  Ad.  E.  256 ;  317;    38  L.   J.  P.    0.    25.    iSee    also 

4  L.  J.  K.  B.  29.  United  Service  Co.,  In    re  (Johnston's 

(6)  Per  Holt,  C.J.,  Coggs  v.  Bernard,  claim),  L.  K.  6  Ch.  212 ;   40  L.  J.  Ch 

Ld.  Eaym.  at  p.  914.  286. 

(c)  Shiels  V.  Blacliburne,  1  H.  Bl.  158  ; 
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Negligence  ofprofessional  and  other  shilled  persons. — Upon  all 
persons  engaged  in  any  business  or  calling  professing  to  apply  to 
the  affairs  of  others  more  than  common  care  and  skill,  the  law 
imposes  the  duty  to  apply,  in  and  about  the  affairs  of  those  who 
retain  their  services,  such  care  and  skill  as  is  reasonable  and 
ordinary  in  the  business  or  calling  which  they  profess.  If  they 
fall  short  of  this  degree  of  care  and  skill,  they  are  liable  in  an 
action  of  negligence  for  any  damage  naturally  and  reasonably 
following  from  their  want  of  skill  and  care.  If,  therefore,  an 
accountant  is  employed  to  make  out  an  account,  and  he  mis- 
calculates the  amounts  and  carries  wrong  balances  to  the  injury 
of  the  employer,  he  is  responsible  in  damages  (e).  So  if  au 
architect  is  employed  to  prepare  plans  for  buildings  to  cover  a 
piece  of  land  of  certain  dimensions,  and  prepares  plans  for  a  site 
of  smaller  dimensions  (/). 

Solicitors  (g)  are  bound  to  bring  a  reasonable  amount  of  skill, 
care,  and  knowledge  to  the  performance  of  their  duty.  Whether 
they  have  done  so  in  a  particular  case  is  a  question  of  fact. 
Omitting  to  inform  himself  of  the  practice  of  the  court  in  which 
he  issues  process  (h) ;  omitting  to  follow  the  regular  practice  of 
the  court,  whereby  the  client  loses  a  cause  of  action  (i) ;  omitting 
to  search  at  the  Insolvent  Debtors'  Court  prior  to  preparing  a 
mortgage  where  he  had  doubts  as  to  the  solvency  of  the 
mortgagor  (Jd) ;  omitting  to  discover  a  charge  upon  property 
purchased  by  his  client  (l)  ;  omitting  to  have  witnesses  at  hand 
at  the  trial,  as  the  result  of  which  the  record  is  withdrawn  (m),  or 
other  damage  sustained  by  the  client  (n)  ;  suing  in  an  inferior 
court  which  has  no  jurisdiction  in  the  particular  case  (o) ;  dis- 
obeying the  instructions  of  his  client  (p) ; — for  all  these  acts  and 
omissions  solicitors  have  been  held  liable  (q).  If  a  solicitor  is 
retained  by  two  clients  having  adverse  interests,  his  duty  to  either 
will  not  excuse  a  breach  of  duty  towards  the  other  (r) ;  he  must 
resign  the  retainer  of  one  or  the  other.     On  the  other  hand,  a 

(e)  Story  v.  Richardson,  8   So.   291  ;  Q.  B.  292. 

9  L.  J.  0.  P.  43.  Q)  Wkiteman  v.  EawUns,  4  C.  P.  D. 

(/)  Columbus  Co.  V.  Clowes,  [1903]  1  13.  See  Ratcliffe  v.  Barnard,  L.  K.  6  Ch. 

K.  B.  244 ;  72  L.  J.  K.  B.  330.  652 ;  40  L.  J.  Oh.  777. 

(3)  Godefroy  v.  Jay,  7  Bing.   413 ;  9  (m)  Hawltins  \.   Earwood,   4  Exoh. 

L.  J.  (0.  S.)  G.  P.  122  ;  Fray  v.  Vowles,  503;  19  L.  J.  Ex.  3-3. 

1  E.  &  E.  839 ;  28  L.  J.  C.  P.  232.     As  {n)  Eeece  v.  Bighij,  4  B.  &  Aid.  202. 

to  the  power  of  the  court  to  order  sum-  (0)  Ttdbiiison  v.  Emanuel,  L.  R.  9  0.  P. 

mary  reparation  by  a  solicitor,  see  Jlfar«/s  415;   43  L.  J.  C.  P.  244;    Williams  v 

V.  Joseph  (1897),  1  Ch.  213;  66  L.  J.  ffi66s,  5  Ad.  &  E.  208;  6  N.  &  M.  788. 

Ch.  128.  (p)  Fray  v.  Voules,  1  E.  &  E.  839; 

(/O  Cox  V.  Leech,  1  0.  B.  N.  S.  617 ;  28  L.  J.  Q.  B.  232 ;   Butler  v.  Kniqht 

26  L.  J.  C.  P.  125.  L.  R.  2  Ex.  109 ;  36  L.  J.  Ex.  66. 

(«)  Hunter  v.  Caldwell,  10  Q.  B.  69,  (g)  Godefroy  v.  Dalton,  6  Blng.   460 

83  ;  16  L.  J.  Q.  B.  274;    Frankland  v.  at  p.  467;  8  L.  J.  (0.  S.)  C.  P.  79. 

Cule,  2  Or.  &  J.  590 ;  1  L.  J.  Ex.  89 ;  (r)  Taylor  v.  Blaeklow,  3  Bing.  N    C 

Fill  V.  Talden,  4  Burr.  2060.  235  ;  6  L.  J.  0.  P.  14.                  o      •     • 

(/c)  Cooper   v.  Stephenson,    21   L.   J. 
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solicitor  is  not  bound  to  know  all  the  law  (s).  He  is  not  answer- 
able for  error  in  judgment  upon  points  of  new  occurrence,  or  of 
nice  or  doubtful  construction,  or  of  such  as  are  usually  intrusted 
to  men  in  the  higher  branch  of  the  profession  (t) ;  unless, 
having  his  client's  authority  to  submit  the  question  to  counsel, 
he  takes  it  upon  himself  to  act  upon  his  own  judgment  and 
opinion  (u). 

Barristers. — There  is  no  instance  of  an  action  having  been 
successfully  brought  against  a  barrister  for  neglect  of  duty ;  but  if 
a  barrister  intentionally  does  a  wrong  and  acts  with  malice,  fraud, 
or  treachery  in  the  discharge  of  his  professional  duties,  he  will  be 
responsible,  like  every  other  wrong-doer,  for  the  mischief  thereby 
caused  to  his  client  (x). 

Surveyors  and  valuers. — Persons  who  hold  themselves  out  as 
valuers  of  property  are  bound  to  possess  a  knowledge  of  the  general 
rules  applicable  to  the  subject.  If  a  valuer,  being  retained  by  an 
incoming  incumbent  to  value  as  between  incoming  and  outgoing 
incumbent,  values  as  between  incoming  and  outgoing  tenant, 
he  will  be  liable  to  the  incoming  incumbent ;  the  obligation  to 
repair  being  larger  in  the  case  of  an  outgoing  incumbent  than  in 
that  of  an  outgoing  tenant  (?/). 

Arbitrators. — But  where  a  surveyor  or  valuer  is  acting  as  an 
arbitrator  to  determine  a  disputed  matter  between  two  persons 
who  have  agreed  to  be  concluded  by  his  opinion,  there  he  is  not 
liable  for  negligence  (z),  for  an  arbitrator  is  only  liable  for 
fraud  {a).  It  is  often  a  matter  of  difficulty  to  decide  whether  a 
person  is  in  the  position  of  a  valuer  or  surveyor  strictly  so  called 
or  is  acting  as  an  arbitrator  or  quasi-arbitrator.  Each  case  must 
be  determined  according  to  its  particular  circumstances  {b).  A 
person  does  not  cease  to  be  an  architect  or  surveyor,  and  liable 
for  a  breach  of  duty  as  such  to  a  building  owner,  merely  because 
by  the  terms  of  a  building  contract  he  is  also  constituted  a  quasi- 
arbitrator  between  building  owner  and  builder  (c). 

Physicians,  surgeons,  &c. — Similarly  an  action  of  negligence 
lies  against  a  physician  or  a  surgeon  for  failing  to  exercise  in  the 
treatment  of  a  patient  that  degree  of  care  and   skill  which  is 

(s)  Montriou  v.  Jeffreys,  2  0.  &  P.  113 ;  son  v.  Watson,  i  0.  P.  D.  148 ;  48  L.  J. 

Kemp  V.  Surt,  4  B.  &  Ad.  431 ;    2  L.  J.  0.  P.  318. 

K  B  69  («)  Pappa  v.  JRose,  L.  E.  7  C.  P.  32, 

\t)  Go'defroyY.  Dalton,  6  mug.  ieO-.S  525;   41  L.  J.  0.  P.  11,  187;    Tharsia 

L  J  (O  S.)  0.  P.  79.  Sulphur  Go.  v.  Loftus,  L.  E.  8  0.  P.  1 ; 

'(«)  Ireson  v.  Pearman,  3  B.  &  0.  799  ;  42  L.  J.  0.  P.  6. 

3  L.  J.  (O.  S.)  K.  B.  119.  (6)  Oarus  Wilson,  In  re,  18  Q.  B.  D. 

<x)  'Swinfen  v.  Chelmsford  (Lord),  5  7  ;  56  L.  J.  Q.  B.  530 ;    Eogers  v.  Jam^s, 

H.  &  TSr,  890 ;  29  L.  J.  Ex.  382.  8  Times  L.  E.  67. 

(y)  Jenkins  v.  Betham,  15  0.  B.  168 ;  (o)  See  Eogers  v.  James,  8  Times  L.  E. 

24  ii  J  0  P  94  67;    Chambers  v.    Goldthorpe,  [1901]  1 

(z)  Chamhers  v.  Goldthorpe,  [1901]  1  K.  B.  624;  70  L.  J.  K.  B.  482. 

Q.  B.  624 ;  70  L,  J.  K.  B.  482 ;     " 
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ordinarily  expected  of  persons  in  those  professions  (d).  This 
liability  is  independent  of  any  contract;  the  services  of  the 
physician  or  surgeon  may  be  retained  by  one  person  to  treat 
another,  in  which  case  the  latter  is  the  proper  person  to  sue  for 
negligence  in  the  treatment  (e).  The  duty  is  the  same  even 
though  the  surgeon  attends  the  patient  gratuitously  (/). 

Oonseious  proximity  to  persons  or  property  of  others. — A  duty 
to  be  reasonably  careful  often  arises  from  the  mere  consciousness 
of  proximity  to  the  person  or  property  of  another.  If  a  man  is 
driving  along  a  road,  it  is  his  duty  not  to  do  that  which  will  injure 
another  person  whom  he  meets  on  the  road,  or  his  horse,  or  his 
carriage.  In  the  same  way  it  is  the  duty  of  a  man  not  to  do  that 
which  will  injure  the  house  of  another  to  which  he  is  near.  If  a 
man  is  driving  on  Salisbury  Plain  and  no  other  person  is  near 
him,  he  is  at  liberty  to  drive  as  fast  and  as  recklessly  as  he  pleases. 
But  if  he  sees  another  carriage  coming  near  to  him,  immediately 
a  duty  arises  not  to  drive  in  such  a  way  as  is  likely  to  cause  an 
injury  to  that  other  carriage.  So  too  if  a  man  is  driving  along  a 
street  in  a  town,  a  similar  duty  not  to  drive  carelessly  arises  out 
of  contiguity  or  neighbourhood  (g).  Those  who  go  personally,  or 
bring  property  where  they  know  that  they,  or  it,  may  come  into 
collision  with  the  persons  or  property  of  others,  have  by  law  a 
duty  cast  upon  them  to  use  reasonable  care  and  skill  to  avoid 
such  a  collision  (h).  Thus  owners  of  vehicles  are  responsible  for 
damage  done  through  careless  driving,  whether  by  themselves  or 
their  servants,  in  the  course  of  their  employment,  and  if  through 
such  negligent  driving  they  collide  with  and  injure  the  persons 
or  property  of  others,  they  are  liable  to  pay  for  the  damage 
so  caused. 

Collisions  in  public  thoroughfares. — As  the  law  imposes  upon 
the  defendant  no  higher  duty  than  to  exercise  reasonable  care 
and  skill,  it  follows  that,  if  a  collision  occurs  which  could  not 
have  been  foreseen  and  prevented  by  the  exercise  of  reasonable 
care  and  skill  on  the 'part  of  the  defendant,  he  is  not  liable.  The 
collision  is  then  due  either  to  the  act  of  the  plaintiff  himself,  or 
else  to  inevitable  accident.  Examples  of  inevitable  accident  will 
be  found  in  cases  of  collisions  at  sea  (i).    The  same  principles 

(d)  See  Slater  v.  Baker,  2  Wils.  359 ;  982,  as  to  the  liability  of  a  surgeon  of  a 

Seare  v.  Prentice,  8  East,  348 ;  Gladwell  public  hospital  for  the  negligence  of  his 

V.  Steggall,  5  Bing.  N.  0.  733 ;  8  L.  J.  subordinates. 

C.  P.  361 ;   Hanclte  v.  Hooper,  7  0.  &  P.  (g)  Per  Lord  Esher,  M.B.,  Le  Idevre 

81 ;   Lanphier  v.  Phipos,  8  0.  &  P.  475.  v.  Gould  (1893),  1  Q.  B.  491 ;  62  L.  J. 

Ce)  Pippiny.Sheppard,  11  Fnce,iOQ;  Q.  B.  353. 

Gladwell  v.  Steggall,  5  Bing.  N.  0.  733 ;  (70  Per     Lord    Blackburn,     Dublin 

8  L.  J.  0.  P.  361.  WicMow  &   Wexford  By.  v.  Slatteri/,  3 

(/)  SMde  V.  Blaelcburne,  1  H.  Bl.  159.  App.  Cas.  1155  at  p.  1206. 

See  PerionowsU  v.  Freeman,  4  F.  &  P.  (i)  See  post,  p.  763. 
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apply  to  collisions  on  land  (Ic),  Traffic  upon  the  liigliwa)'s, 
whether  by  land  or  sea,  cannot  be  conducted  without  exposing 
those  whose  persons  or  property  are  near  it  to  some  inevitable 
risk ;  and  that  being  so,  those  who  go  on  to  the  highway,  or  have 
their  property  adjacent  to  it,  may  well  be  held  to  do  so  subject  to 
their  taking  the  risk  of  injury  from  that  inevitable  danger.  They 
cannot  recover  without  proof  of  want  of  care  or  skill  occasioning 
the  accident  (I).  If  the  injury  has  resulted  from  circumstances 
over  which  the  defendant  had  no  control,  he  is  not  then  answer- 
able. This  has  been  held  to  be  the  case  where  the  defendant's 
horse,  being  frightened  by  the  sudden  noise  of  a  butcher's  cart 
which  was  driven  furiously  along  the  street,  became  ungovernable, 
and  injured  the  plaintiff's  horse  (m)  ;  also  where  a  horse,  naturally 
vicious,  but  not  known  to  be  so  by  the  defendant  who  was  riding 
it,  became  restive  and  unmaaageable,  and  ran  upon  the  foot  pave- 
ment, and  knocked  down  and  killed  the  plaintiffs  husband  (n). 
If  a  horse,  not  known  to  be  of  a  vicious  disposition  by  the  rider, 
suddenly  kicks  out  without  provocation  and  injures  a  bystander, 
the  rider  will  not  be  responsible  for  the  injury;  but  it  is 
otherwise  if  the  injury  is  caused  by  an  incautious  use  of  the 
spur  (o). 

A  person  driving  a  carriage  is  not  bound  to  keep  on  "his 
own "  side  of  the  road ;  but,  if  he  does  not,  he  must  use  more 
care,  and  keep  a  better  look  out,  to  avoid  collision,  than  would  be 
otherwise  necessary  (p).  A  foot-passenger  is  not  bound  to  keep 
on  the  foot-pavement ;  he  has  a  right  to  walk  in  the  carriage-way, 
and  is  entitled  to  the  exercise  of  reasonable  care  on  the  part  of 
persons  driving  carriages  along  it  (q).  "  It  is  the  duty  of  persons 
who  are  driving  over  a  crossing  for  foot-passengers  to  drive 
slowly,  cautiously,  and  carefully;  but  it  is  also  the  duty  of  a 
foot-passenger  to  use  due  care  and  caution  in  going  upon  a  cross- 
ing, so  as  not  recklessly  to  get  among  the  carriages  "  (r).  If  a 
person  driving  his  own  carriage  takes  another  person  into  it  as 
a  passenger,  such  other  person  cannot  be  subjected  to  an  action 
in  case  of  any  misconduct  by  the  proprietor  of  the  carriage ;  but, 
if  two  persons  were  jointly  concerned  in  the  carriage,  as  if  both 
had  hired  it  together,  both  will  be  answerable  for  any  accident 
arising  from  the  misconduct  of  either  in  the  driving   of  the 

(h)  The  Schwann  (ISSiX'P.  419  at  p.  176;  Manzoni  v.  Douglai,  6  Q.  B.  D, 

434.  145  ;  50  L.  J.  Q.  B.  289. 

(i)  Fletcher  v.  Bylands,  L.  B.  1  Ex.  (o)  North   v.  Smith,  10  0.  B.  N.  S. 

265,  at  p.  286 ;  35  L.  J.  Ex.  154.  572. 

(m)  Waheman  v.  Eohinson,  1  Bing.  {p)  PluchwellY.  Wilson,  5  G.&P. 375. 

213.  Iq)  Boss  v.  Litton,  5  0.  &  P.  407. 

(w)  Eammaclc  v.  White,  11  0.  B.  N.  S.  (r)  Pollock,  C.B.,  Williams  v.Bichards, 

588;    31  L.  J.   0.  P.   129;  Eolmes  v.  3  0.&K.  82.    'Eile, G. J.,  Cotton \.  Wood, 

Mather,  L.  E.  10  Ex.  261 ;  44  L.  J.  Ex.  8  0.  B.  N.  S.  571 ;  29  L.  J.  0.  P.  333. 

3c2 
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carriage  whilst  it  was  not  under  their  joint  care  (s).  It  is  not 
enough  to  give  warning  to  a  person  to  get  out  of  the  way  of  a 
carriage  to  exonerate  parties  from  responsibility  for  carelessness  (t). 

Collisions  in  public  thoroughfares — Evidence  of  negligence. — 
There  must  be  affirmative  evidence  of  negligence  on  the  part  of 
the  defendant  to  support  an  action;  for,  where  it  is  a  perfectly 
even  balance  on  the  evidence  whether  the  injury  has  resulted 
from  the  want  of  proper  care  on  the  part  of  one  side  or  the  other, 
the  party  who  founds  his  claim  on  the  imputation  of  negligence 
fails  to  establish  it  (m).  Where  the  evidence  given  is  equally 
consistent  with  the  existence  and  absence  of  negligence,  it  is  not 
competent  to  the  judge  to  leave  the  matter  to  the  jury.  Thus 
where  an  omnibus  was  proceeding  at  a  moderate  pace  on  the 
proper  side  of  the  road  and  a  woman  attempted  to  cross  in  front 
of  the  horses,  but,  being  alarmed  at  the  approach  of  another 
vehicle  coming  in  the  opposite  direction,  turned  back  and  was 
injured  by  the  omnibus,  it  was  held  that  there  was  no  evidence 
of  negligence  to  go  to  the  jury,  although  the  driver  of  the 
omnibus  saw  the  woman  attempt  to  cross,  but  did  not  see  her  turn 
back,  as  at  that  moment  he  was  speaking  to  the  conductor  («). 

Collisions  on  railways — Evidence. — ^The  mere  fact  of  an  accident 
happening  on  a  railway  is  not  sufficient  to  charge  the  railway 
company  with  liability.  It  is  not  enough  for  the  plaintiff  to  show 
that  there  has  been  an  accident  upon  the  company's  line  and  thence 
to  argue  that  therefore  the  company  are  liable.  It  is  necessary 
for  the  plaintiff  to  establish  by  evidence  circumstances  from  which 
it  may  be  fairly  inferred  that  there  is  reasonable  probability  that 
the  accident  resulted  from  the  want  of  some  precaution  which 
the  defendants  might  and  ought  to  have  resorted  to  (y).  But 
where  the  accident  would  not  happen  except  in  the  absence  of 
reasonable  skill  or  care,  the  mere  occurrence  of  the  accident  is 
evidence  of  negligence  {z) ;  for  example,  where  the  actual  thing 
causing  the  accident  is  solely  under  the  management  of  the 
defendant  (a).     In  such  cases  it  is  said  that  res  ipsa  loquitur  (h). 

(s)  Davey  v.  Chamberlain,  4  Bsp.  229.  («)  Gee  v.  Metropolitan  By.,  L.  R    8 

(0  Wolley  V.  Scovell,  3  M.  &  Ey.  105.  Q.  B.  161 ;  42  L.  J.  Q.  B.  105. 

(a)  Cotton  V.  Wood,  8  0.  B.  N.  S.  568 ;  (a)  Skinner  v.  L.  B.  &  8.  0.  By.,  5 

29  L.  J.  0.  P.  333;  Singleton  y.  Eastern  Exoh.   787;    Seott  v.  London  Doehs' 3 

Counties  By.,  7  0.  B.  N.  S.  287  ;  Ham-  H.  &  C.  596 ;    34  L.  J.  Ex.  220 ;   Briq(,$ 

macJc  V.  White,  11  0.  B.  N.  S.  588;  31  v.  Oliver,  35  L.  J.  Ex.  163;    Czech  v. 

Xi.  J.  0.  P.  129;  Morgan  y.  Sim,  11  Moo.  General  Steam  Navigation  Co.,  L   K   3 

P.  0.  307  at  p.  312,  per  Lord  Wensley-  0.  P.  14;   37  L.  J.  C.  P.  3 ;   Kearney  v. 

dale ;  Wakelin  v.  London  &  S.  W.  By.,  London  &  Brighton  By.,  L.  E.  5  Q    B 

12  App.  Cas,  41 ;  56  L.  J.  Q.  B.  229.  411 ;   L.  E.  6  Q.  B.  759 ;   39  L.  J.  Q.  b" 

(it)  Cotton  V.  Wood,  8  0.  B.  N.  S.  568 ;  200 ;  40  L.  J.  Q.  B.  285 ;  Ayles  v.  South 

29  L.  J.  0.  P.  333.  Eastern  By.,  L.  E.  3  Ex.  146 ;  37  L.  J. 

(y)  Daniel  v.  Metropolitan  By.,  L.  E.  Ex.  104. 

5  H.  L.  45 ;   40  L.  J.  C.  P.  121 ';   Metro-  (6)  Byrne  v.  BoadU,  2  H.  &  C.  722  ; 

politan  By.  v.  Jackson,  3  App.  Cas.  193;  33  L.  J.  Ex.  13. 
47  L.  J.  Q.  B.  303. 
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There  must  be  evidence  not  only  of  negligence,  but  of  negli- 
gence causing  the  accident;  there  must  be  not  merely  incwia, 
but  ineuria  dans  locum  injurise  (c),  otherwise  the  damage  is  too 
remote.  Where  the  dead  body  of  a  man  was  found  upon  a  line 
near  a  level-crossing  at  night,  the  man  having  been  killed  by  a 
train  which  carried  the  usual  head-lights,  but  did  not  whistle  or 
otherwise  give  warning  of  its  approach,  it  was  held  that  there  was 
no  evidence  of  negligence  causing  the  accident  {d).  In  that  case 
the  missing  evidence  was  necessary  in  order  to  establish  a  wrong- 
ful act.  Where  a  wrongful  act  or  omission  has  been  established, 
it  requires  less  evidence  to  connect  the  injury  with  the  wrong  (e). 
The  following  •  omissions  have  been  held  to  furnish  evidence  of 
negligence : — omitting  to  whistle  when  approaching  a  level- 
crossing  in  foggy  weather  (/ ) ;  leaving  gates  open  at  a  level- 
crossing  ig),  or  otherwise  inviting  persona  to  cross  (li),  when  a 
train  is  due ;  having  rails  above  the  level  of  the  crossing  (■i). 
But  a  railway  company  is  not  bound  always  to  whistle  when  its 
trains  are  approaching  a  level-crossing,  especially  if  reasonable 
warning  of  their  approach  is  otherwise  given  (Jc) ;  nor  to  have  a 
gatekeeper  always  in  attendance  at  a  level-crossing  (I)  ;  nor  to 
screen  the  railway  from  the  road,  or  refrain  from  blowing  off 
steam  (m) ;  unless  they  invite  passengers  to  pass  where  such  an 
operation  may  cause  injury,  in  which  case  they  must  take  reason- 
able means  to  protect  passengers  from  injury  («).  If  the  company 
keep  a  gatekeeper,  who  negligently  allows  a  person  to  cross  when 
a  train  is  approaching,  they  are  liable  (o). 

Collisions  at  sea. — By  sect.  418,  sub-sect.  1  of  the  Merchant  Ship- 
ping Act,  1894  (p),  His  Majesty  may,  on  the  joint  recommenda- 
tion of  the  Admiralty  and  the  Board  of  Trade,  by  Order  in 
Council,  make  regulations,  called  "  Collision  regulations,"  for  the 
prevention  of  collisions  at  sea,  and  may  thereby  regulate  the 
lights  to  be  carried  and  exhibited,  the  fog-signals  to  be  carried 

(e)  Metropolitan  By.  v.  Jaclcson,  3  App.  (h)  Lunt  v.  London  &  North  Western 

Cas.  193  ;   47  L.  J.  Q.  B.  403 ;   Dublin,  By.,  L.  R.  1  Q.  B.  277;  35  L.  J.  Q.  B. 

Wiclclow  &  Wexford  By.  v.  Slattery,  3  105. 

App.  Cas.  1155.  (i)  Oliver  v.  North  Eastern  By.,  L.  E. 

(d)  Wakeliny.  London  &  South  Weftern  9  Q.  B.  409;  43  L.  J.  Q.  B.  198. 

By.,  12  App.  Cas.  41 ;    56  L.  J.  Q.  B.  (/c)  Mllis  v.  Great  Western  By.,  L.  K. 

229.  9  C.  P.  551 ;  43  L.  J.  C.  P.  304. 

(e)  Fenna  v.  Clare  (1895),  1  Q.  B.  199  ;  (I)  Stubley  v.  London  &  North  Western 
64  L.  J.  Q.  B.  238 ;  Williams  v.  Great  By.,  L.  R.  1  Ex.  13 ;  35  L.  J.  Ex.  3 ; 
Western  By.,  L.  E.  9  Ex.  157 ;  43  L.  J.  Cliff  v.  Midland  By.,  L.  R.  5  Q.  B. 
Ex.  105.  258, 

(/)  James  V.  Great  Western  By. ,'L.'R.  (m)  Simkinv.  London  &  North  Western 

2  C.  P.  634,  n. ;   36  L.  J.  0.  P.  255,  n.  By.,  21  Q.  B.  D.  543. 

See  also  Davey  v.  London  &  S.  W.  By.,  (ri)  Atherton  v.  London  &  North  Western 

12  Q.  B.  D.  70;  53  L.  J.  Q.  B.  58.  By.,  21  T.  L.  Eep.  671. 

{g)  Stapley  v.   London,    Brighton    &  (o)  Smith  v.  South  Eastern  By.,  [1896] 

South  Coast  By.,  L.  E.  1  Ex.  21 ;  35  L.  J.  1  Q.  B.  178 ;  65  L.  J.  Q.  B.  219. 

Ex.  7;     Wanlets  v.  North  Eastern  By.,  (p)  57  &  58  Vict.o.  60,  s.  418  (1). 
L.  E.  7  H.  L.  12 ;  43  L.  J.  Q.  B.  185. 
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and  used,  and  the  steering  and  sailing  rules  to  be  observed,  by 
ships,  and  these  regulations  are  to  have  effect  as  if  enacted  in 
that  Act.  The  collision  regulations,  together  with  the  pro- 
visions of  Part  V.  relating  to  collisions,  are  to  be.observed  by  all 
foreign  ships  within  British  jurisdiction  (q).  But  it  is  to  be 
noticed  that  the  Act  of  1894  does  not,  except  where  specially 
provided,  apply  to  ships  belonging  to  His  Majesty  (r).  Lighting, 
signalling,  steering,  and  sailing  rules  were  provided  under  the 
repealed  Act  of  1862  (s)  by  various  Orders  in  Council  {t),  but 
the  rules  now  in  force  are  the  regulations  of  1897,  which  were 
provided  by  an  Order  in  Council  (m)  made  under  the  Act 
of  1894. 

By  sect.  419,  sub-sect.  4  of  the  Act  of  1894  (x),  it  is 
enacted  that  where  in  a  case  of  collision  it  is  proved  to  the 
court  before  whom  the  case  is  tried  that  any  of  the  collision 
regulations  has  been  infringed  {y),  the  ship  by  which  the  regula- 
tion has  been  infringed  shall  be  deemed  to  be  in  fault  (z),  unless 
it  is  shown  to  the  satisfaction  of  the  court  that  the  circumstances 
of  the  case  made  departure  from  the  regulation  necessary  (a). 
Where  there  has  been  an  infringement  of  a  statutory  regulation, 
if  the  absence  of  due  observance  of  the  regulation  can  by  any 
possibility  have  contributed  to  the  accident,  then  the  party  in 
default  cannot  be  excused  (6).  The  party  guilty  of  an  infringe- 
ment of  the  regulations  has  the  burthen  cast  upon  him  of  show- 
ing not  merely  that  the  infringement  did  not  in  fact  contribute 
to  the  collision,  but  that  it  was  absolutely  necessary  to  depart 
from  the  regulations  (e).  It  is  to  be  observed  that  under  this 
sub-section  the  court  has  to  consider  the  facts  of  each  case  in 
order  to  determine  whether  the  infringement  could  possibly  have 
contributed  to  the  accident.  It  is  not  sufficient  to  prove  that  a 
regulation  applicable  to  the  case  may  have  been  infringed,  but 

(2)  57  &  58  Vict.  c.  60,  s.  418  (2) ;  and  P.   15 ;   The  Benares,  9  P.  D.  16 ;   53 

see  post,  p.  766.  L.  J.  P.  2 ;  The  Mary  HomiseU,  4  P.  D. 

(r)  lb.,  B.  741.      As  to  exemption  of  204 ;  48  L.  J.  P.  54.     Where  it  was  im- 

H.M.'s  ships  from  regulations,  see  The  possible  to  discover  that  the  regulation 

Sanspareil  (1900),  P.  267 ;  69  L.  J.  P.  127.  applied,  see  The  TIteodore  Band,  12  App. 

(8)  25  &  26  Vict.  c.  63,  s.  25.  Cas.  247  ;  56  L.  J.  P.  65.    The  infringe- 

(t)  These  Orders  were  dated  respec-  ment  must,  however,  have  had    some 

tively    14th  Aug.   1879 ;    amended  by  connection  with  the  collision.   The  Dulte 

Orders  24th  March,  6th  Sept.,  and  27th  of  Buoeleueh  (1891),  A.  0.  810. 

Nov.  1880,    and   18th  Aug.  1882,   and  (5)  The  ArUow,  9  App.  Oas.  136 ;   53 

11th  Aug.  1884,  and  21th  June,  1885.  L.  J.  P.  C,  9 ;  The  Talbot  (1891),  P.  184  ; 

(m)  Dated  27th    Nov.    1896.       This  The  Arratoon  Apcar,  15  App.  Cas.  37 ; 

Order  annulled  the  Kegalations  of  1884.  59  L.  J.  P.  0.  49. 

(it)  57  &  58  Vict.  c.  60,  s.  419  (4).  (e)  Stoomvaart   Maatsahappy    Neder- 

(y)  See  The  Devonian  (1901),  P.  221 ;  land  v.  P.  &  0.  Steam  Nav.  Co.,  5  App. 

70  L.  J.  P.  66.  Cas.  876  ;  see  Tlie  Benares,  9  P.  D.  16 ; 

(z)  As  to  circumstances  in  which  a  53  L.  J.  P.  2,  as  to  ease  where  the  in- 

ship  is  not  to  be  deemed  in  fault,  see  fringement,  though  not  praveating  the 

Tlie  Sanspareil,  supra.  collision,  was  the  only  or  best  oh.inoe  of 

(o)  The  Tirzah,  4  P.  D.  83 ;    48  L.  J.  avoiding  it. 
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an  actual  infringement  must  be  proved,  so  as  to  bring  the  sub- 
section into  operation  {d).  The  old  rule  of  the  Admiralty  Court, 
that,  if  the  owner  of  one  ship  brings  an  action  against  the  owner 
of  another  ship  for  damage  by  collision,  and  both  ships  are  to 
blame,  each  ship  is  entitled  to  recover  half  her  loss,  which  had 
been  superseded  by  reason  of  the  decisions  on  the  earlier 
statutes  (e),  was  restored  by  36  &  37  Vict.  c.  85,  s.  17,  which  is 
practically  re-enacted  by  sect.  419,  sub-sect.  4  of  the  Act  of  1894. 
This  rule  also  applies  where  one  of  two  ships  is  deemed  to  be  in 
fault  under  the  statute,  even  though  there  is  no  proof  that  the 
collision  was  caused  by  negligence  (/).  The  owner  of  cargo  on 
board  a  ship  that  has  violated  the  provisions  of  the  statute,  and 
so  contributed  to  the  collision,  is  not  prohibited  by  the  Act  from 
recovering  compensation,  in  accordance  with  the  Admiralty  rule, 
to  the  extent  of  a  moiety  of  his  loss  {g).  This  enactment  applies 
to  cases  of  collision  where  there  has  been  a  material  infringe- 
ment of  a  regulation,  applicable  to  the  particular  case,  which  by 
possibility  might  have  caused  or  contributed  to  the  collision  Qv)  ; 
and,  therefore,  notwithstanding  the  statute,  and  the  Admiralty 
regulations,  persons,  in  navigating  their  vessels,  are  bound  to 
keep  a  good  look-out  just  as  they  were  before  the  regulations 
were  made ;  and,  if  it  could  clearly  be  made  out  that  a  vessel, 
having  no  light,  had  been  run  down  by  another  vessel,  from 
sheer  carelessness  in  not  keeping  a  good  look-out,  the  owners  of 
the  former  vessel  would  have  a  right  to  compensation  from  the 
latter  (i).  But  until  those  who  are  in  charge  of  a  vessel  have 
become  aware  or  ought,  with  ordinary  care,  to  have  become  aware 
that  a  regulation  has  come  into  force,  so  that  there  is  an  oppor- 
tunity to  comply  with  it,  the  regulation  is  not  infringed  (h). 
Every  vessel,  whether  close-hauled  or  at  anchor,  is  bound  to 
show  a  light,  and  to  replace,  as  soon  as  possible,  any  light  which 

(d)  The  Glamorganshire,  13  App.  Oas.  Adm.  105.  The  Admiralty  rule  ia  not 
454  at  p,  464.  applicable  to  actions  under  Lord  Camp- 

(e)  Of.  Tuff  V.  Warman,  2  0.  B.  N.  S.  bell's  Act  {,'post,  p.  877),  but  the  whole 
740 ;  26  L.  J.  0.  P.  263 ;  on  appeal,  5  amount  of  the  damages  may  be  re- 
C.  B.  N.  S.  573 ;  27  L.  J.  0.  P.  322 ;  covered.  The  Bernina,  13  App.  Cas.  1 ; 
Morrison  v.  General  Steam  Nav.  Co.,  8  57  L.  J.  P.  65. 

Exch.   733;    22    L.   J.   Ex.   233;    27*6  (ft)  T/te  Jfajraef,  L.  E.  4  A.  &  E.  417 ; 

Aurora,  Lush.  327  ;  Tlie  Vivid,  10  Moo.  44  L.  J.  Adm.  41.  As  to  small  departure 

P.  C.  472.    See  further  post,  p.  760,  note  from  the  regulations,  see  The  Fire  Queen, 

(it),  and  context  thereon.  12  P.  D.  147 ;  56  L.  J.  P.  90. 

(/)  The  Lapwing,  7  App.  Oas.  512 ;  (i)  Morrison  v.  General  Steam  Nav. 

51  L.  J.  P.  0.  92;    Stoomvaart  Maat-  Co.,  8  Exch.  733;  22  L.  J.  Ex.  233.    See 

sehappy  Nederland  v.   P.  &   0.  Steam  Inman  v.  Beck,  L.  R.  2  P.  0.  25 ;  37 

Nav.  Co.,  7  App.  Cas.  795 ;  52  L.  J.  P.  1.  L.  J.  Adm.  25 ;  The  Main,  11  P.  D.  132 ; 

The  point  whether  sect.  419  (4)  applies  55  L.  J.  P.  70 ;    The  Margaret,  9  App. 

to  foreign  ships  in  the  case  of  a  collision  Gas.  873 ;  54  L.  J.  P.  18. 

in  ex-territorial  waters  was  raised,  but  (/c)  The  Khedive,  5  App.  Oas.   at  p. 

was  not  decided,  in  The  Konig  Willem  I.  894;  52  L.  J.  Adm.  1  ;  The  Benares,  9 

(1903),  P.  114;  72  L.  J.  P.  28.  P.  D.  16;   53  L.  J.  P.  2;    The  Emmy 

(g)  Tlie  Milan,  Lush.  388 ;   31  L.  J.  Haase,  9  P.  D.  81 ;  53  L.  J.  P.  43. 
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has  been  lost  by  bad  weather  or  other  accident  (Z).  The  ship- 
owner and  not  the  pilot  is  responsible,  so  far  as  third  persons  are 
concerned,  for  proper  lights  being  carried  (m).  If,  in  conse- 
quence of  a  vessel,  which  is  lying  across  the  channel  leading  into 
the  harbour,  not  exhibiting  a  light,  another  vessel,  to  avoid  a 
collision  with  her,  runs  aground  or  against  a  sea-wall,  and  receives 
damage,  the  former  vessel  will  be  liable  («.).  It  is  the  duty  of 
those  who  have  charge  of  a  steamship  in  motion  during  a  dense 
fog,  on  iirst  hearing  the  whistle  of  a  steamship  in  such  close 
proximity  to  them  that  risk  of  collision  is  involved,  to  bring  their 
vessel  immediately  to  a  standstill  on  the  water,  and  not  execute 
any  manoeuvre  with  their  helm  until  they  have  definitely  ascer- 
tained the  position  and  course  of  the  other  ship  (o).  It  is  the 
duty  of  a  steamer,  not  herself  in  a  fog,  upon  hearing  the  whistle 
of  another  steamer  proceeding  from  a  bank  of  fog  on  her  bow,  to 
stop  her  engines  (p).  Under  the  regulations  of  1897  (art.  16) 
every  vessel  is  to  go  at  a  moderate  speed,  having  regard  to  the 
existing  circumstances  and  conditions  (q).  The  master,  when 
the  ship  is  at  anchor,  is  bound  to  keep  a  sufficient  crew  on  board, 
to  protect  her  against  ordinary  perils  (r).  Where  a  steamer 
runs  down  a  ship  at  anchor  in  broad  daylight,  that  is  of  itself 
prima,  facie  evidence  of  negligence  (s).  Although  the  damage 
resulting  from  a  collision  may  be  greatly  increased  by  some  neglect 
or  default  on  the  part  of  the  plaintiff,  yet,  if  the  plaintiff 's  neglect 
had  not  caused  or  contributed  to  the  collision,  he  is  not  thereby 
precluded  from  recovering  damages  (t) ;  but,  if  the  fault  of  the 
plaintiff  himself  is  the  sole  cause  of  the  collision,  he  cannot 
recover :  if  it  is  only  remotely  connected  with  the  accident, 
then  the  question  is,  whether  the  defendant,  by  ordinary  care, 
might  have  avoided  the  accident,  and,  if  he  might,  the  plaintiff 
is  entitled  to  recover  («).     Where  both  parties  were  to  blame, 

(0  The  Eclipse,  Lush.  410 ;    31  L.  J.  The  Brittania  (1905),  'P.  98 ;  78  L.  J.  P. 

Adm.  201.     See  The  Esk,  L.  B.  2  A.  &  E.  46. 

850  ;  38  L.  J.  Adm.  33;  The  John  Fen-  (p)  The  Bernard  Ball,  71  L.  J.  P.  72. 

wide,  L.  R.  3  A.  &  E.  500 ;   41  L.  J.  (g)  As  to  what  is  "  moderate  speed," 

Adm.  38.     As  to  use  of  wrong  or  mis-  see  The  Dordogne,  supra ;  The  Campania 

leading  light,  see  The  Talbot  (1891),  P.  (1901),  P.  289 ;  70  L.  J.  P.  101. 

184.  (r)  The  Excelsior,  L.  E.   2  A.  &  B. 

(m)  The  Bipon,  10  P.  D.  65;  54  L.  J.  268;  37  L.  J.  Adm.  54. 

P.  56.  (s)  The  City  of  Peking,  14  App.  Cas. 

(n)  The  Industrie,  L.  E.  3  A.  &  E.  40;  58   L.  J.  P.  0.  64;    The  Bothnia, 

303 ;  40  L.  J.  Adm.  26.  Lush.  52 ;  The  Batavier,  2  W.  Bob.  407 ; 

(o)  The  Kirhy  Hall,  8  P.  D.  71 ;  52  The  Indus,  12  P.  D.  46;  56  L.  J.  P.  88. 

L.  J.  P.  31 .    And  see  The  Ceto,  14  App.  (J.)  Greenland  v.  Chaplin,  5  Exoh.  243 ; 

Cas.  670;  The  Vindomora  (1891),  A.  C.  19  L.  J.  Ex.  293. 

1 ;  60  L.  J.  P.  1 ;  The  Lancashire  (1894),  («)  Tuff  v.    Warman,  2  C.  B.  N.  S. 

A.  0.  1;  63  L.  J.  P.  80;    The  Beryl,  9  740;  2G  L.  J.  C.  P.  263;  5  C.  B.  N.  S. 

P.  D.  137,  144;   53  L.  J.  P.  75;    The  573;  27  L.J.  0.  P.  322;    The  Vivid,  1 

Dordogne,  10  P.  D.  6  ;  54  L.  J.  P.  29;  Swabey,  88,  on  appeal  sub  nom.  Ghurch- 

The  Bernard  Hall,  71  L.  J.  P.  72  ;    The  ward  v.  Falmer,  10  Moo.  P.  C.  472.     But 

Xondoji  (1904),  P.  .355;  73  L.  J.  P.  125';  see  observations  ante,  p.  758,  as  to  in- 

The  Hare  (1904),  P.  331 ;  73  L.  J.  P.  47 ;  fringement  of  collision  regulations. 
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there  was  formerly  a  difference  between  the  rule  applicable  in  the 
courts  of  common  law  and  that  in  the  Court  of  Admiralty.  By 
the  former  neither  could  recover  any  damages ;  by  the  latter 
the  damages  were  divided  equally;  but  now  the  Judicature 
Act,  1873,  provides  that  in  any  cause  or  proceeding  for  damages 
arising  out  of  a  collision  between  two  ships,  if  both  ships 
shall  be  found  to  have  been  in  fault,  the  rules  hitherto  in 
force  in  the  Court  of  Admiralty,  so  far  as  they  have  been  at 
variance  with  the  rules  in  force  in  courts  of  common  law,  shall 
prevail  (x). 

Sect.  422,  sub-sect.  1  of  the  Merchant  Shipping  Act,  1894  (y), 
provides  that  in  every  case  of  collision  between  two  vessels  it 
shall  be  the  duty  of  the  master  or  person  in  charge  of  each  vessel, 
if  and  so  far  as  he  can  do  so  without  danger  to  his  own 
vessel,  crew,  and  passengers  (if  any) — (a)  to  render  to  the  other 
vessel,  her  master,  crew,  and  passengers  (if  any),  such  assistance 
as  may  be  practicable  and  may  be  necessary  to  save  them  from 
any  danger  caused  by  the  collision,  and  to  stay  by  the  other  vessel 
until  he  has  ascertained  that  she  has  no  need  of  further  assistance ; 
and  also  (b)  to  give  to  the  master  or  person  in  charge  of  the 
other  vessel  the  name  of  his  own  vessel  and  of  the  port  of 
registry  to  which  she  belongs,  and  also  the  names  of  the  ports 
from  which  she  comes  and  to  which  she  is  bound  (y).  If  he 
fails  so  to  do,  and  no  reasonable  cause  for  such  failure  is  shown, 
the  collision  shall,  in  the  absence  of  proof  to  the  contrary,  be 
deemed  to  have  been  caused  by  his  wrongful  act,  neglect,  or 
default  (z).  The  person  in  charge  under  these  provisions  would 
be  the  mate  or  master,  as  the  case  may  be  ;  and  the  mere  fact 
of  there  being  a  pilot  compulsorily  in  charge  of  the  ship  is  not 
sufScient  to  exempt  the  owners  from  responsibility  (a).  A  pilot 
on  board  one  of  the  King's  ships  is  not  responsible  where  the 
officer  in  command  gives  a  wrong  order  (b), 

A  King's  officer,  stationed  on  board  ship  to  do  his  duty  there, 
together  with  others  equally  appointed,  and  stationed  there  by  the 
same  authority  to  do  their  several  duties,  is  not  responsible  in 
damages  for  injuries  occasioned  by  the  negligence  of  his  subordi- 
nate officers  in  carrying  into  effect  the  orders  given  by  him  in 
discharge  of  his  public  duty.  Therefore,  the  captain  of  a  sloop- 
of-war  is  not  answerable  for  damage  done  by  her  in  running 

{x)  36  &  37  Vict.  0  66,  s.  25  (9).     See  .    (?/)  57  &  58  Vict.  c.  60,  s.  422  (1). 

Chartered  Mercantile  Bank  of  India  v.  (z)  lb.,  s.  422  (2). 

Netherlands  India  Steam  Nov.  Go.,  10  (a)  The  Queen,  L.  R.  2  A.  &  E.  354 ; 

Q.  B.  D.  521 ;  52  L.  J.  Q.  B.  220.     And  38  L.  J.  Adm.  39  ;  The  Sussex  (1004),  P. 

Bee  also  The  Bernina,  13  App.  Gas.  1 ;  57  236  :  73  L.  J.  P.  73. 

J,.  J.  P.  65;    The  Circe  (1906),  P.  1;  (6)  See  Stort  v.  Clements,  1   Peake, 

74  L.  J.  P.  106.  107. 
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down  another  vessel  during  the  watch  of  the  lieutenant,  who 
was  upon  the  deck,  and  had  the  actual  direction  of  the  sloop 
at  the  time  (e). 

The  mere  fact  of  a  ship  being  chartered  by  the  government 
as  an  armed  vessel,  and  having  a  commander  of  the  navy  on 
board,  under  whose  orders  the  vessel  is  navigated,  has  been  held 
not  to  exempt  the  shipowners  from  responsibility  for  injuries 
occasioned  by  the  negligence  of  a  master  and  crew  shipped  on 
board  and  paid  by  them  (d).  But  no  action  is  maintainable 
against  the  owners  of  a  transport  in  the  employ  of  government 
for  damage  done  in  the  careful  execution  of  the  orders  of  a 
government  officer,  under  whose  command  the  vessel  was  at  the 
time  of  the  accident,  unless  the  order  was  only  meant  to  apply  to 
a  particular  state  of  circumstances,  and  left  a  certain  discretion 
in  the  master  of  the  transport,  and  the  circumstances  having 
changed,  the  master  carelessly  failed  to  direct  his  conduct  in 
accordance  with  the  altered  circumstances  and  the  requirements 
of  good  seamanship  (e). 

If  a  shipowner  unnecessarily  delays  mooring  his  vessel  until 
night  comes  on,  and  darkness  prevents  him  from  distinguishing 
objects,  he  will  be  responsible  in  damages  if  he  comes  into  collision 
with  any  other  vessel,  and  if  the  collision  could  have  been  avoided 
if  it  had  been  daytime  (/).  A  vessel  which  negligently  dragged 
her  anchor  down  upon  another,  so  as  to  necessitate  the  latter 
vessel  to  slip  her  anchor  and  put  to  sea  to  avoid  a  collision, -has 
been  held  liable  for  expenses  reasonably  incurred  by  the  latter, 
such  as  the  value  of  the  anchor  and  chain  lost  and  coal  and  stores 
consumed  {g). 

A  vessel  in  tow  has  control  over  the  tug  Qi),  and  is  therefore 
ordinarily  responsible  if  the  negligence  of  the  tug  brings  about 
a  collision  {i).  Where,  however,  no  directions  are  given  by  those 
on  board  the  tow,  the  tug  is  responsible  for  the  course  set ;  but 
the  master  or  the  person  in  charge  of  the  tow  is  not  justified  in 
allowing  the  tug  to  continue  on  a  course  which  will  lead  the 
vessels  into  danger  (h). 

If  a  ship,  through  the  negligent  navigation  of  the  master, 
becomes  unmanageable,  runs  aground,  and  is  then  driven  on  to  a 

(c)  Nicholson    v.  Mouncey,  15    Bast,      71  L.  J.  P.  36. 

384 ;    The  Oybele,  3  P.  D.  8 ;   47  L.  J.  P.  QC)  The  Oleadon,  Lush.  158  ;  14  Moo. 

86.  P.  C.  97 ;  The  American,  L.  B.  6  P.  0. 

(d)  Fletcher  v.  Braddich,  2  B.  &  P.  N.  132 ;    43  L.   J.    Adm.    80 ;    The    Lord 
E.  182.   Best,  J.,  Scolt  v.  Scott,  2  Stark.  Bmigor  (1896),  P.  28  ;  65  L.  J.  P.  6. 
438.  (i)  The  Niohe,  13  P.  D.  55;  57  L.  J. 

(e)  Sodgkinson  v.  Ferme,2G.  B.  N.  S.  P.  33.    See,  however.  The  Quickstep,  15 
415 ;  26  L.  J.  0.  P.  217.  P.  D.  196  ;  59  L.  J.  P.  65. 

(f)  Tlie  Egyptian,!  Moo.  F.C.N.  S.  Qc)  The    Altair    (1897),  P.   105;    66 
373.                                                                  L.  J.  P.  42. 

(<7)  The  Port  Victoria  (1902),  P.  25 ; 
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sea-wall  by  the  force  of  the  wind  or  tide,  the  shipowner  will  be 
responsible  for  the  damage  done  to  the  wall  (l). 

A  person  navigating  the  high  seas  will  be  liable  for  injury- 
caused  by  his  negligence  in  navigation  to  a  telegraph  cable  lying 
at  the  bottom  of  the  sea  (m). 

It  is  the  duty  of  those  who  launch  a  vessel  to  do  so  with  the 
utmost  precaution,  and  to  give  such  a  notice  as  is  reasonable  to 
prevent  injury  happening  from  that  event  (n).  What  is  reason- 
able notice  depends  on  local  circumstances,  the  breadth  of  the 
river,  the  number  of  vessels  passing,  and  other  circumstances  of 
that  kind.  It  must  not  be  a  mere  general  notice  of  a  launch  on 
a  particular  day ;  the  notice  must  so  specify  the  time  of  the 
launch,  that  vessels  navigating  up  and  down  the  river  may  not 
be  damaged  (o).  Where  a  newly-built  vessel,  not  then  registered, 
on  being  launched,  ran  into  and  damaged  a  passing  ship,  it  was 
held  that  she  was  not  a  recognized  British  ship  when  the  collision 
occurred,  and  that  her  owner,  a  natural-born  British  subject,  was 
not  entitled  to  have  his  liability  limited  (p)  ;  but  now,  by  statute, 
the  provisions  of  the  Merchant  Shipping  Act,  1894,  as  to  limita- 
tion of  liability,  are  applied  to  owners,  builders,  or  other  parties 
interested,  from  and  including  the  launching  of  a  ship  until 
registration,  but  the  benefit  is  limited  to  a  period  of  three 
months  after  the  launching  (q). 

Collisions  at  sea — Inevitable  aeeident. — A  shipowner  is  not 
liable  for  a  collision  arising  from  an  inevitable  accident,  that  is, 
an  accident  which  could  not  have  been  prevented  by  the  exercise 
of  ordinary  care  and  maritime  skill  (r).  Where  the  master  of  a 
ship  takes  all  such  precautions  as  a  man  of  ordinary  prudence 
and  skill  would  use  to  avert  danger,  his  owners  are  not  to  be  held 
responsible  because  he  may  have  omitted  some  possible  precau- 
tion, which  the  event  suggests  he  might  have  resorted  to  (s). 
And  where  one  ship  has  by  wrong  manoeuvres  placed  another 
ship  in  a  position  of  extreme  danger,  that  other  ship  will  not  be 

(I)  Bomney  Marsli  Bailiffs  v.  Trinity  (g)  61  &  62  Vict.  c.  14,  s.  1. 

Home,  L.  R.  7  Ex.  247 ;  41 L.  J.  Ex.  106.  (r)  The  Marpesia,  L.  B.  4  P.  0.  212 ; 

But  see  Tlie  Douglas,  7  P.  D.  151,  160 ;  8  Moo.  P.  C.  N.  S.  468 ;  The  Buclchurst, 

51  L.  J.  P.  89.  6  P.  D.  153 ;  51  L.  J.  P.  10 ;  The  Pladda, 

(m)  Submarine  Telegraph  Co.  v.  Dick-  2   P.   D.    34 ;    46  L.    J.    P.    61  ;    The 

son,  15  0.  B.  N.  S.  759;  33  L.  J.  0.  P.  Warlcworth,  9  P.  D.  20 ;  58  L.  J.  P.  4 ; 

139.  The  Indus,  12  P.  D.  46  ;  58  L.  J.  P.  88. 

(n)  The  Glengarry,  43  L.  J.  Adm.  37 ;  See  The  Schwan  (1892),  P.  419,  as  to 

3  P.  D.  235,  n. ;  Tlie  Andalitsian,  2  P.  D.  burden  of  proof  where  the  pilot  is  not 

231 ;  46  L.  J.  P.  77 ;  The  George  Boper,  warned  in  time.    As  to  what  evidence  is 

8  P.  D.  119 ;  52  L.  J.  P.  69 ;    The  Blen-  necessary  to  support  the  defence  of  in- 

heim,  2  W.  Bob.  421.  See  The  Cachapool,  evitable    accident,   see    The    Merchant 

7  P.  D.  217.  Frince  (1892),  P.  179 ;  and  The  Marpesia, 

(o)  The  Blenheim,  2  "Wm.  Bob.  421 ;  4  supra. 

N.  of  0.  393.  (s)  JDoward  v.  Lindsay,  L.  B.  5  P.  0. 

(p)  TheAndalusian,3F.  D.  182;   47  338;    The  Swansea,  4  P.  D.   115;    48 

L.J.  P.  65.  L.J.  P.  33. 
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held  to  blame  if  she  has  done  something   wrong  and  has  not 
been  mancBUvred  with  perfect  skill  and  presence  of  mind  (t). 

Collisions  at  sea — Compulsory  pilotage. — By  sect.  633  of  the 
Merchant  Shipping  Act,  1894  (u),  an  owner  or  master  of  a  ship  is 
not  answerable  to  any  person  whatever  for  any  loss  or  damage 
occasioned  by  the  fault  or  incapacity  of  any  qualified  pilot  acting 
in  charge  of  that  ship  within  any  district  where  the  employment 
of  a  qualified  pilot  is  compulsory  by  law  (v).  If,  therefore,  a  ship 
compulsorily  in  charge  of  a  pilot,  is  being  towed  by  a  steam-tug, 
and  by  the  negligence  of  the  steam-tug  is  towed  across  and 
brought  into  collision  with  another  vessel,  the  owner  of  the 
former  vessel  is  not  responsible,  if  by  giving  proper  orders  the 
pilot  could  have  avoided  the  collision,  unless  there  was  negli- 
gence on  his  part  in  the  selection  of  the  tug  in  the  first  instance, 
by  which  the  collision  was  wholly  or  in  part  occasioned  (x).  The 
owner  of  a  vessel  under  compulsory  pilotage  is  entitled  to  recover 
a  moiety  of  the  damage,  without  any  deduction  on  account  of 
damage  sustained  by  another  vessel,  in  a  collision  in  which  both 
vessels  were  in  fault  (y).  The  section  exempts  the  owner  and 
master  of  a  ship  from  liability  in  respect  of  losses  or  damage 
occasioned  by  the  neglect  or  incapacity  of  a  licensed  pilot  in 
charge  of  a  ship.  "  The  shipowners  are  not  responsible  when 
they  take  a  pilot  by  compulsion ;  but  in  all  other  cases  they  are 

(0  The  Bywell  Castle,  i  P.  D.  219 ;  66  L.  J.  P.  94,  as  to  the  limits  of  the 

Stoomvaari  Maatschappy  Nederland  v.  port  of  London.    Wood  v.  Smith,  L.  E.  5 

P.  &  0.  Steam  Nav.  Co.,  5  App.  Cas.  P.   C.  451;    43   L.  J.  Adm.  11;    The 

876.  Princeton,  3  P.  D.  90 ;   47  L.  J.  P.  33 ; 

(m)  57  &  58  Vict.  c.  60,  s.  633.  The  Cachapool,  7  P.  D.  217 ;    The  Mer- 

(»)  The  Sahwalbe,  14  Moore,    P.   C.  cedes  de  Sarrinaga  (1904),  P.  215;   78 

241 ;  Lush.  239  ;  The  Annapolis,  1  Lush.  L.  J.  P.  65,  as  to  compulsory  pilotage  in 

295 ;  30  L.  J.  Adm.  201 ;    The  Peerless,  the  Mersey ;    The  Johann  Sverdrup,  12 

}3  Moo.  P.  C.  484  ;    30  L.  J.  Adm.  89.  P.  D.  43 ;  56  L.  J.  P.  63 ;    The   Warsaw 

See  Hossaclc  v.  Gray,  6  B.  &  S.  598;  34  (1898),  P.  127;   67  L.  J.  P.  50,  in  the 

L.  J.  M.  0.  209,  as  to  when  an  English  Tyne ;  The  Euhy,  15  P.  D.  164 ;  59  L.  J. 

or  Scotch  pilot  is  necessary.    Tyne  Im-  P.   68,  in  the  river  Burry ;   The  Ilolar 

provement      Commissioners    v.    General  (1901),  P.   7 ;    69  L.  J.  P.  140,  in  the 

Steam  Navigation  Co.,  L  E.  2  Q.  B.  65  ;  port  of  Blyth  ;  The  Prim  Hendrik  (1899), 

36  L.  J.  Q.  B.  22,  as  to  the  port  of  New-  P.  177;  68  L.  J.  P.  86;    The  Dallington 

castle.    37jeZrarma,L.E.  1  A.  &E.283;  (1903),  P.   77;   72  L.  J.  P.  17,  in  the 

36  L.  J.  Adm.  1,  as  to  ships  (not  British)  Scheldt ;  The  Wineatead  (1895),  P.  170 ; 

coming  up  the  North  Channel,  and  as  to  64  L.  J.  P.  51,  followed  in  The  Glanyst- 

who  is  a  passenger  within  the  Merchant  wyth  (1899),  P.  118  ;    68  L.  J.  P.  37,  in 

Shipping  Act.     The  Clymene  (1898),  P.  the  Thames ;  The  Die  Bull  (1905),  P.  52  ; 

295 ;  66  L.  J.  P.  152.   The  Vesta,  7  P.  D.  74  L.  J.   P.  75,  in   Harwich  harbour. 

240 ;  51  L.  J.  P.  25.    The  Lion,  L.  R.  2  The    section    protects    the    owners    or 

P.  C.  525;  38  L.  J.  Adm.  51.  The  Maria,  masters  from  responsibility  for  injuries 

L.  E.   1   A.  &  E.   358.     The  Rigborgs  done  within  the  limits  of  the  Thames 

Minde,  8  P.  D.  132  ;  52  L.  J.  P.  74,  as  to  Conservancy  Act,  1857.     Thames  Con- 

the  port  of  Hull.   Bodrigues  v.  Melhuish,  servators  v.  Hall,  L.  E.  3  C.  P.  415  ;    37 

10  Exch.   110;  24  L.  J.  Ex.  26;    The  L.  J.  C.  P.  163. 

Sussex  (1904),  P.  236  ;  73  L.  J.  P.  73,  as  (a;)  Marshall  v.  Moran,  L.  R.  3  P.  C. 

to  the  port  of  Liverpool.    General  Steam  205 ;  The  Mary,  5  P.  T>.  14  ;  48  L.  J.  P. 

Nao.  Co.  V.  British  and  Colonial  Steam  56 ;  but  see  The  Sinquasi,  5  P.  D.  241 ; 

Nav.  Co.,  L.  E.  4  Ex.  238 ;  38  L.  J.  Ex.  50  L.  J.  P.  D.  5. 

97  ;  The  Hanhow,  4  P.  D.  197 ;    48  L.  J.  (y)  The  Sector,  8  P.  D.  218 ;  52  L.  J. 

P.  29;  The  Sutherland,   12  P.  D.  154;  P.  51. 
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responsible  for  the  acts  of  the  pilot "  (z).  "  It  is  the  duty  of  the 
master  to  look  after  the  pilot,  in  the  case  of  his  palpable  incapa- 
city or  intoxication,  or  of  the  loss  of  his  faculties.  The  taking  of 
a  pilot  under  the  Act  does  not  relieve  the  shipowner  from  the 
ordinary  legal  consequences  resulting  from  the  negligence  of  the 
master  and  crew  "  (a).  It  is  the  duty  of  the  pilot  to  attend  to 
the  navigation,  and  of  the  master  to  keep  a  good  look-out ;  and 
the  owner  will  not  be  absolved  from  responsibility  for  the  neglect 
of  the  master  to  keep  a  good  look-out,  if  such  neglect  conduces  to 
the  collision  (b).  Although  the  pilot  has  charge  of  the  ship,  the 
owners  are  most  clearly  responsible  to  third  persons  for  the  suffi- 
ciency of  the  ship  and  her  equipments,  the  competency  of  the 
master  and  crew,  and  their  obedience  to  the  orders  of  the  pilot  in 
everything  that  concerns  his  duty ;  and  under  ordinary  ciroam- 
stances  his  commands  are  to  be  implicitly  obeyed  (c).  To  the 
pilot  belongs  the  sole  direction  of  the  vessel  in  those  respects 
where  his  local  knowledge  is  presumably  required,  such  as  the 
direction,  the  course,  and  the  manoeuvres  of  the  ship  when  sailing, 
the  selection  of  the  proper  anchorage  place,  and  the  mode  of 
anchoring  and  preparing  to  anchor  (d) ;  and  he  also  is  to  decide 
in  all  cases  whether  the  ship  is  to  anchor  or  to  proceed  (e). 

If  a  pilot  has  been  taken  on  board  in  pursuance  of  an  Act  of 
Parliament  rendering  such  employment  compulsory,  and  is  in 
fact  in  charge  of  the  ship  at  the  time  of  the  accident,  and  the 
accident  occurs  through  his  negligence,  the  shipowner  is  absolved 
from  liability  under  the  above  section,  even  though,  by  reason  of 
an  exception  in  the  Act,  such  employment  ceased  to  be  compulsory 
shortly  before  the  accident  occurred  (/) ;  but  the  owner  of  a  ship 
in  charge  of  a  pilot  not  fully  qualified  would  not  be  exempt  from 
liability  under  sect.  633  where  the  collision  was  caused  in  the 
Thames  solely  by  the  negligence  of  the  pilot  (g).  It  is,  however, 
the  duty  of  a  licensed  pilot,  where  the  pilotage  is  compulsory,  to 


(z)  The  Energy,  L.  E.  3  A.  &  E.  48 ;  the  master  must  not  allow  an  obvious 

39  L.   J.  Adm.   25 ;  The  Ocean  Wave,  breach  of  navigation  rules.     The  Eipon, 

L.  E.  3  P.  0.  205 ;  The  Calabar,  L.  E.  2  10  P.  D.  65 ;    54  L.  J.  P.  56,  explained 

P.  C.  238  ;  The  Uon,  L.  E.  2  P.  0.  525  ;  in  The  Monte  Rosa  (1893),  P.  23  ;    62 

38  L.  J.  Adm.  51.  L.  J.  P.  20. 

(a)  Dr.   Lushington,    The    Eden,    10  (d)  Per  Parke,  B.,  The  Christiana,  7 

Jur.  298 ;  2  Bob.  442 ;  r/»e  DM^ie  0/ Jlfan-  Moo.  P.  0.  171;   2  Hogg.   Adm.   183- 

Chester,  10  Jur.  865  ;  The  Iron  Duke,  9  The  Meteor,  Ir.  Bep.,  9  Eq.  567. 

Jur.  476 ;  2  Eob.  377  ;  The  lona,  L.  E.  1  (c)  Per  Lord  Kingsdown,  The  Loch- 

P.  C.  426 ;  The  Velasquez,  L.  E.  1  P.  C.  liho,  7  Moo.  P.  0.  430  ;  3  W.  Eob.  310  ■ 

494;    36  L.  J.  Adm.   19;   TU  Queen,  The  Oalcfield,  11  P.  D.  34;  55  L.  J.  p' 

L.  E.  2  A.  &  E.  354 ;  38  L.  J.  Adm.  39.  11 ;  Tlie  Bigborgs  Minde,  8  P.  D.  132  ; 

As  to  the  burden  of  proof  where  pilot  52  L.  J.  P.  74. 

not  warned  in  time,  see   The  Schwan  (/)  General  Steam  Navigation  Co.  v. 

(1892),  P.  419.  British  and   Colonial  Steam  Nav.   Co 

(6)  The  lona,  supra ;  The  Velasquez,  L.  E.  4  Ex.  238 ;  38  L.  J.  Ex.  97. 

supra;  The  Calabar,  supra.  (g)  The  Carl  XV.  (1892),  P.  324 ;  60 

(c)  It  would  appear,  however,    that  L.  J.  P.  111. 
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insist  on  having  the  effective  control  of  the  ship,  or  to  decline  to 
act  as  pilot ;  and  it  has  been  held  in  Scotland  that  if  he  is  ordered 
by  the  master  to  place  himself  in  a  position  disadvantageous  to 
such  effective  control,  and  he  acquiesces  in  the  arrangement  and 
continues  to  act  as  pilot,  he  will  not  escape  responsibility  for 
damages  to  another  vessel  (Ji).  But,  when  the  employment  of 
the  pilot  has  fairly  ceased,  the  responsibility  of  the  shipowner 
recommences  (t);  and,  if  the  employment  of  the  pilot  is  not 
compulsory,  the  shipowner,  of  course,  remains  liable  for  his 
negligence  {k). 

Collisions  with  foreign  ships. — The  regulations  for  preventing 
collisions  at  sea,  together  with  the  provisions  of  Part  V.  of  the 
Merchant  Shipping  Act,  1894,  relating  thereto,  or  otherwise 
relating  to  collisions,  have  to  be  observed  by  all  foreign  ships 
within  British  jurisdiction,  and  in  any  case  arising  in  a  British 
court  concerning  matters  arising  within  British  jurisdiction 
foreign  ships  are,  so  far  as  respects  the  collision  regulations  and 
the  provisions  of  the  Act,  to  be  treated  as  if  they  were  British 
ships  (I).  If  any  foreign  country  is  willing,  the  collision  regula- 
tions, or  the  provisions  of  Part  V.  of  the  Act  of  1894,  may,  by 
Order  in  Council,  but  subject  to  any  limitation  of  time  conditions 
and  qualifications  contained  in  the  Order,  be  applied  to  the  ships 
of  such  foreign  country,  whether  within  British  jurisdiction  or  not, 
and  such  ships  are,  for  the  purpose  of  such  regulations  and 
provisions,  to  be  treated  as  if  they  were  British  ships  (m). 
If  a  foreign  shipowner  sues  a  British  shipowner  here  for  a 
collision  occurring  in  foreign  waters,  and  the  defendant  pleads 
that  by  the  foreign  law  pilotage  was  compulsory  in  the  place  where 
the  collision  occurred,  and  that  the  damage  was  caused  by  the 
pilot's  negligence,  the  plaintiff  cannot  reply  that  by  the  foreign 
law  the  defendant  continued  liable  for  the  damage ;  for,  in  a 
case  of  tort,  the  municipal  law  of  a  foreign  country  cannot 
be  invoked  against  the  admitted  principles  and  practice  of 
our  own  {n). 

Collisions  at  sea — Limitation  of  liability. — The  Merchant 
Shipping  Act,  1894,  Part  VIII.,  and  the  amending  Acts  of 
1898  and  1900  (o),  limit  the  liability  to  damages  of  the  owners 
of  a  ship,  British  or  foreign,  where,  without  their  actual  fault  or 
privity,  any  loss  of  life  or  personal  injury  is  caused  to  any  person 

Qi)  Oreenoolc  Totimti  Co.  Y.Hardie,4:  also  sect.  734  as  to  the  general  application 

Fras.  215.  of  any  part  of  the  Act  to  foreign  ships. 

(i)  The  Woburn  Abbey,  38  L.  J.  Adm.  Tlie  Amalia,  1  Moo.  P.  0.  N.  S.  471 ;   32 

28.  L.  J.  Adm.  191. 

(70  The  Lion,  L.  E.  2  P.  0.  525;  38  (»)  The  Halley,  L.  R.  2  P.  C.  193:  37 

L.  J.  Adm.  51.  L.  J.  Adm.  33. 

(Z)  57  &  58  Viet  o.  60,  s.  418  (2).  (o)  57  &  58  Vict,  c'  60  ;   61  &  62  Vict 

(m)  57  &  58  Vict.  c.  60,  b.  424.     See  u.  14 ;  63  &  64  Vict.  c.  32. 
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being  carried  in  the  ship ;  also,  where  any  damage  or  loss  is 
caused  to  any  goods,  merchandise,  or  other  things  whatsoever  on 
board  the  ship ;  also,  where  any  loss  of  life  or  personal  injury  is 
caused  to  any  person  carried  in  any  other  vessel  by  reason  of  the 
improper  navigation  of  the  ship ;  or  where  any  loss  or  injury  is 
caused  to  any  other  vessel,  or  to  any  goods,  merchandise,  or  other 
things  whatsoever  on  board  any  other  vessel  by  reason  of  the 
improper  navigation  of  the  ship  {p).     The  owner  of  every  sea- 
going ship  or  share  therein  is  to  be  liable  in  respect  of  every  such 
loss,  injury,  or  damage  arising  on  distinct  occasions  to  the  same 
extent  as  if  no   other  loss,  injury,  or  damage  had  arisen   {q). 
Part  VIII.  of  the  Act  of  1894  as  applied  by  the  Act  of  1898  is 
extended  and  applied  to  the  owners,  builders,  or  other  parties 
interested  in  any  ship  built  at  any  port  or  place  ia  His  Majesty's 
dominions,  from  and  including  the  launching  and  of  such  ship 
until  registration  ;  but  such  benefit  is  limited  to  a  period  of  three 
months  after  the  launching  {r).     By  the  Act  of  1900  the  limitation 
of  liability  of  the  owners  of  any  ship  set  by  sect.  503  of  the  Act  of 
1894  is  extended  and  applies  to  all  cases  where  (without  their 
actual  fault  or  privity)  any  loss  or  damage  is  caused  to  property  or 
rights  of  any  kind,  whether  on  land  or  on  water,  or  whether  fixed 
or  moveable,  by  reason  of  the  improper  navigation  or  management 
of  the  ship  (s).     The  limitation  of  liability  under  the  Act  of  1900 
relates  to  the  whole  of  any  losses  and  damages  which  may  arise  upon 
any  one  distinct  occasion,  although  such  losses  and  damages  may 
be  sustained  by  more  than  one  person,  and  is  to  apply  whether 
the  liability  arises  at  common  law  or  under  any  general  or  private 
Act,  and  notwithstanding  anything  contained  in  such  Act  (f). 
The  liability  of  the  owners  to  damages  is  limited  by  the  Act  of 
1894  (m)  to  the  following  amounts,  viz.  in  respect  of  loss  of  life 
or  personal  injury,  either  alone  or  together,  with  loss  of  or  damage 
to  vessels,   goods,  merchandise,  or  other  things,  an  aggregate 
amount  not  exceeding  15?.  for  each  ton  of  their  ship's  tonnage; 
and  in  respect  of  loss  or  damage  to  vessels,  goods,  merchandise, 
or  other  things,  whether  there  be  in  addition   loss   of  life  or 
personal  injury  or  not,  an  aggregate  amount  not  exceeding  8?.  for 

(p)  As  to  the  method  to  be  adopted  in  E.  6,  12;  39  L.  J.  Adm.  3,  24;   The 

asoectaining  the  liability  of  the  defen-  Gertrude,  13  P.  D.  105 ;  56  L.  J.  P.  106 ; 

dants  for  the  several  sorts  of  damage,  Tlie  CratUe  (1897),  P.  178 ;   66  L.  J.  P. 

see  56  &  57  Viot.  c.  60,  s.  503  (1)  and  (2) ;  93 ;  The  Kate  (1899),  P.  165 ;  68  0.  J.  P. 

also  the  following  cases  decided  under  41 ;  Tlie  Kong  Magnus  (1891),  P.  223. 

the  repealed  M.  S.  Acts :  Nixon  v.  Bdberts,  (g)  57  &  58  Vict.  o.  60,  b.  503  (3). 

1  Jo.  &  H.  742-748 ;  30  L.  J.  Ch.  844 ;  (r)  61  &  62  Vict.  o.  14,  s.  1.    By  sect. 

Olaholm  v.  Barlcer,  L.  K.  1  Oh.  223 ;  35  2  so  much  of  sect.  508  of  the  principal  Act 

L.  J.  Ch.  259 ;  The  Franconia,  3  P.  D.  as  ia  inconsistent  with  sect.  1  is  repealed. 

164.   See  as  to  interest  upon  the  amount  (e)  63  &  64  Vict.  o.  32,  s.  1. 

of  limited  liability  from  the  date  of  the  («)  Ih.,  s.  3. 

colUsion,  The  Northumbria,  L.  E.  3  A.  &  (m)  57  &  58  Vict,  o.  60,  s.  503. 
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each  ton  of  the  ship's  tonnage  (x).  The  cargo  laden  on  board  ship 
is  not  liable,  like  the  ship  itself,  to  make  good  the  damage  (y)  ; 
but  the  freight  earned  may  be  (z). 

Where  any  liability  is  alleged  to  have  been  incurred  by  the 
owner  of  a  British  or  foreign  ship  in  respect  of  loss  of  life,  personal 
injury,  or  loss  of  or  damage  to  vessels  or  goods,  and  several  claims 
are  made  or  apprehended  in  respect  of  that  liability,  then  the 
High  Court,  on  the  application  of  the  owner,  may  determine  the 
amount  of  the  owner's  liability,  and  may  distribute  that  amount 
rateably  among  the  several  claimants,  and  may  stay  any  proceed- 
ings pending  in  any  other  court  in  relation  to  the  same  matter, 
and  may  proceed  subject  to  such  regulations  as  to  making  persons 
interested  parties  to  the  proceedings,  and  to  the  exclusion  of  any 
claimants  who  do  not  come  in  within  a  certain  time,  and  as  to  the 
requiring  security  from  the  owner,  and  as  to  payment  of  costs,  as 
the  court  thinks  just  (a).  All  sums  paid  for  or  on  account  of  any 
loss  or  damage  in  respect  whereof  the  liability  of  owners  is 
limited  under  Part  VIII.,  and  all  costs  incurred  in  relation 
thereto,  may  be  brought  into  account  among  part  owners  of  the 
same  ship  and  treated  as  money  disbursed  for  her  use  (6). 
Nothing,  however,  in  Part  VIII.  of  the  Act  is  to  be  construed  to 
lessen  or  take  away  any  liability  to  which  any  master  or  seaman, 
being  also  owner  or  part  owner  of  the  ship  to  which  he  belongs, 
is  subject  in  his  capacity  of  master  or  seaman,  or  to  extend  to  any 
British  ship  which  is  not  recognized  as  a  British  ship  within  the 
meaning  of  the  Act  (e). 

The  liability  of  a  shipowner  for  damage  done  by  the  negligent 
management  of  his  vessel,  causing  a  collision  with  another  vessel, 
is  limited  to  the  value  of  vessel  and  freight  at  the  time  of  such 
collision ;  and  if  his  vessel  instantly  founders,  he  is  not  thereby 
exempted  from  liability  (d).  The  value  is  to  be  taken  at  the 
moment  of  collision  (e).  Where  a  chartered  ship  becomes  a  total 
loss  by  reason  of  collision,  the  owner  of  the  wrong-doing  ship  is 
liable  to  the  owner  of  the  injured  ship  for  the  loss  of  profit  which 
would  have  accrued  to  him  if  the  voyage  had  been  completed ; 
and  tlie  value  of  the  ship  must  be  calculated  as  at  the  date  when 

(x)  As  to  the  meaning  of  tonnage,  see  40  L.  J.  Adm.  24. 

The  Petrel  (1893),  P.  320  ;   62  L.  J.  P.  (a)  57  &  58  Vict.  c.  60,  s.  504. 

92;  The  Zanzibar  (1892),  P.   233;    61  (6)  16.,  s.  505. 

L.  J.  P.  81 ;    The  Cordilleras  (1904),  P.  (o)  lb.,  s.  508. 

90 ;  73  L.  J.  P.  13 ;  The  Pilgrim  (1895),  (d)  Brown  v.  Wilkinson,  15  M.  &  W. 
P.  117  ;  64  L.  J.  P.  78  ;  The  Cathay,  69  391 ;  6  L.  J.  Ex.  34  ;  The  Normandy,  1 
L.  J.  P.  89  ;  and  sect.  503(2).  Also  as  to  L.  E.  3  A.  &  E.  152  ;  39  L.  J.  Adm.  48. 
"  gross "  and  "  net "  tonnage,  see  The  (e)  The  Clyde,  Swab.  23 ;  The  Iron- 
Brunei  (1900),  P.  24 ;  69  L.  J.  P.  8.  master,  ib.  441 ;    The  Mary  Caroline,  3 

(y)  The  Victor,  Lush,   72 ;  29  L.  J.  W.  Bob.  101 ;  The  Columbus,  3  W.  Bob. 

Adm.  HO.  158. 

(z)  The  Orpheus,  L.  R.  3  A.  &  E.  808 ; 
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the  voyage  under  the  charterparty  would  have  been  completed  (/). 
The  test  in  a  collision  action,  in  assessing  the  value  of  a  passenger 
ship,  running  in  a  regular  line,  is  not  what  she  would  fetch  in  the 
market,  but  her  value  to  the  owners  as  a  going  concern  at  the 
time   she  was  sunk  {g).    A  public  body,  with  statutory  public 
duties  to  discharge,  is  entitled,  although  it  is  not  a  profit-earning 
body,  to  substantial  damages  for  the  loss  of  the  use  of  property, 
such  as  a  dredger  sunk  by  the  negligence  of  those  in  charge  of  a 
ship,  and  it  is  not  necessary  to  prove  direct  pecuniary  loss  Qi). 
Where  a  ship  is  disabled  by  collision  with  another,  which  is  to 
blame,  the  owners  of  the  latter  are  liable  in  substantial  damages 
for  the  withdrawal  from  service  of  the  disabled  ship,  even  though 
the  owners  of  the  latter  have  a  ship  in  constant  readiness  to 
supply  the  place  of  any  which  may  happen  to  be  injured  («).     If  a 
ship  damaged  by  collision  has  put  into  dock  for  repairs,  and  the 
owner  has  taken  the  opportunity  to  effect  certain  works  upon  her, 
the  wrong-doer,  when  the  damages  caused  by  the  collision  are 
being  assessed,  must  bear  the  dry-dock  charges,  and  is  not  entitled 
to  have  them  apportioned  (/c).  Where  the  plaintiff,  in  consequence 
of  the  collision,  has  been  obliged  to  avail  himself  of  the  assistance 
of  persons  who  demand  an  exorbitant  sum  for  salvage,  and  it  is 
reasonable  to  resist  this  demand,  and  costs  are  incurred  in  resisting 
it,  the  plaintiff  will  be  entitled  to  recover  these  costs  as  part  of 
the  damages  (I).     Where  both  vessels  are  found  to  blame,  and 
the  Merchant  Shipping  Act  does  not  preclude  the  recovery  of 
damages  (m),  the  shipowners  can  only  recover  a  moiety  of  the 
damage  which  they  have  respectively  sustained ;   and  the  same 
rule  applies  to  actions  by  the  owners  of  the  cargoes  on  board  the 
delinquent  ships  {n).    Where  by  reason  of  the  improper  navigation 
of  a  steam-ship  she  ran  into  and  damaged  a  ship,  and  immediately 
afterwards  ran  into  and  sunk  a  steam-tug  which  was  near  the  ship, 
and  about  to  take  the  ship  in  tow,  it  was  held  that  the  damage  to 
the  ship  and  that  to  the  tug  were  caused  substantially  at  the  same 
time  and  on  the  same  occasion,  and  that  the  liability  of  the  owner 


(/)  The  Kate   (1899),    P.   165 ;    68  L.  J.  P.  9. 

li.  J.  P.  41.    Ab  to  loss  by  abandonment  (/i)  The  Greta  Holme  (1897),  A.  0. 

of  charterparty,  see  Tlie  Gonsett,  5  P.  D.  596 ;  66  L.  J.  P.  166. 

229 ;    49  L.  J.  P.  24 ;  The  Minnetorika  (0  The  Mediana  (1900),  A.  C.  113 ; 

(1904),  P.  202 ;  73  L.  J.  P.  62 ;  prospeo-  69  L.  J.  P.  35,  distinguishing  The  Citij 

tive  earniugs,  The  Argentino,  14  App.  of  PeUng,  supra. 

Cas.  519;  59  L.  J.  P.  0. 17 ;  and  demur-  (Jc)  The  Aeanthus  (1902),  P.  17;  71 

rage,  The  City  of  Peldng,  15  App.  Cas.  L.  J.  P.  14. 

438  ;  59  L.  J.  P.  0.  88.     The  owner  of  a  (0  TindaU  v.  Bell,  11  M.  &  W.  228 ; 

cargo  may  recover  damages  for  loss  of  12  L.  J.  Ex.  160 ;  The  British  Commerce, 

market,  Dunn   v.    Buclcnall   (1902),  2  9  P.  D.  128 ;  53  L.  J.  P.  72. 

K.  B.  614;  71  L.J.  K.  B.  963;  provided  (m)  Atite,  pp.  759,  766,  limilatioa  of 

the  damages  are  reasonably  certain,  Tlie  liability. 

Nolting  Bill,  9  P.  D.  105  ;  53  L.  .J.  P.  56.  (re)  The  Milan,  Lush.  3£8 ;  31  L.  J. 

(g)  The  Earmonides  (1903),  P.  1 ;    72  Adm.  105, 

A,  3P 
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of  the  steam-ship  must  be  limited  as  if  there  had  been  only  one 
collision  (o).  Where  both  vessels  are  to  blame,  and  the  owners  of 
one  claim  a  limitation  of  liability,  the  owners  of  the  other  are 
entitled  to  prove  against  the  fund  for  a  moiety  of  the  damage 
sustained  by  the  former  vessel ;  and  they  are  entitled  to  be  paid, 
in  respect  of  the  balance  due  to  them  after  such  deduction,  pari 
passu  with  the  other  claimants  out  of  such  fund  (p). 

Negligence  in  fulling  down  houses. — ^Another  instance  of  an 
obligation  to  take  reasonable  care  being  imposed  by  contiguity  or 
neighbourhood  is  where  one  of  two  adjoining  householders,  neither 
of  whom  has  acquired  a  right  of  support  as  against  the  other, 
proceeds  to  demolish  his  own  house  at  the  risk  of  damaging  the 
neighbouring  house.  If  the  damage  consists  merely  of  with- 
drawing the  support,  to  which  by  hypothesis  the  owner  of  the 
damaged  house  is  not  entitled,  the  latter  has  no  right  of  action  {q). 
But  if  other  damage  is  caused,  as  by  allowing  bricks  and^rubbish 
to  fall  on  the  adjoining  house  (r),  or  by  doing  the  work  in  such  a 
way  as  to  cause  greater  risk  of  damage  than  is  ordinary  (s),  or, 
speaking  generally,  by  the  omission  to  take  reasonable  care  {t), 
the  defendant  will  be  liable.  The  degree  of  care  to  be  observed 
varies,  as  usual,  according  to  the  circumstances  of  the  case.  One 
degree  of  care  would  be  required  where  the  soil  under  the 
adjoining  house  is  in  its  natural  and  solid  state,  another  where 
there  is  a  vault,  and  another  and  still  greater  degree  of  care 
where  the  adjoining  vault  is  of  a  weak  and  fragile  construction. 
Further,  there  would  be  no  obligation  to  take  extraordinary  care 
where  the  defendant  had  no  notice  that  his  neighbour's  house 
was  more  than  ordinarily  susceptible  to  injury  (m). 

Infectious  and  contagious  diseases. — There  is  no  doubt  that  a 
man  who  permits  his  cattle  or  sheep,  knowing  them  to  be  infected 
with  a  contagious  disease,  to  congregate  with  and  infect  the  cattle 
or  sheep  of  others  is  liable  to  an  action  (x).  Another  and  more 
difficult  question  arises  as  to  what  duty,  if  any,  is  imposed  upon  a 
person  who  knows  himself  to  be  suffering  from   an  infectious 

(o)  Tlie  Eajah,  L.  K.  3  A.  &  E.  539;  (t)  Davis  v.  London  &  Blaelcwall  By., 

41  L.  J.  Adm.  97.  1  M.  &  G.  799 ;  Dodd  v.  Bolme,  1  Ad.  & 

( p)  Stoomvaart  Maatsohappy  Neder-  E.  493. 

land  v.  P.  &  0.  St.  JSfav.  Co.,  7  App.  Gas.  (u)  Ohadwiclc  v.  Trower,  6  Bing.  N.  0. 

795 ;  52  L.  J.  P.  1.     See  The  Morgengry  1 ;  8  L.  J.  0.  P.  286.    Bower  v.  Peate,  1 

(1900),  P.    1 ;    69  L.  J.   P.  3.    As  to  Q.  B.  D.  321 ;  45  L.  J.  Q.  B.  446,  aud 

division  of  loss  where  tug,  tow,  and  tliird  Sugliei  v.  Percival,  S  App.  Cas.  443 ;    52 

vessel  are  to  blame  for  collision  between  L.  J.  Q.  B.  719,  are  to  be  regarded  as 

tug  and  third  vessel,  see  The  English-  oases  of  invasion  of  the  plaintiff's  right 

man  (1894),  P.  239  ;  63  L.  J.  P.  133.  rather  than  as  breaches  of  the  defen- 

(?)  Dalton  V.  Angus,  6  App.  Gas.  740  ;  dant's  duty. 

50  L.  J.  Q.  B.  689.  (x)  Cooke  v.  Waring,  2  H.  &  G.  332  ; 

()•)  Bradbee  v.    Christ's    Sospital,    4  32  L.  J.  Ex.  262 ;  Anderson  v.  Buchton, 

]M.  &  G.  714;  11  L.  J.  U.  P.  209.  Stra.   192.     See   also    the  Diseases    of 

(e)  Walters  v.  I'feil,  M.  &  M.  363,  Anim^U  Act,  1891  (57  &  58  Viot,  o,.57). 
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disease.  There  seems  to  be  no  duty  at  common  law  upon  those 
in  charge  of  an  infectious  person  to  give  to  others  dwelling  in  the 
same  house  any  notice  of  his  infectious  state  (y);  though  by 
sect.  3  of  the  Infectious  Disease  (Notification)  Act,  1889  {%),  the 
head  of  the  family  must  give  notice  to  the  medical  officer  of 
health.  But  there  is  a  public  duty  upon  the  infectious  person 
himself  and  those  in  charge  of  such  a  person  not  to  do  anything 
which  can  be  avoided  tending  to  spread  the  infection  ;  and  if  they 
fail  in  this  duty  they  are  liable  to  be  indicted  (a).  Accordingly, 
where  a  person,  having  children  infected  to  his  knowledge  with 
scarlet  fever,  took  lodgings  in  the  plaintiff's  house,  in  consequence 
of  which  the  plaintiff  lost  four  of  his  own  children,  it  was  held 
that  he  was  entitled  to  recover  damages  for  the  expense  of  their 
medical  attendance  and  burial  (6). 

With  regard  to  the  obligation  of  the  iufectious  person  himself, 
by  sect.  126  of  the  Public  Health  Act,  1875  (c),  any  person  who, 
while  suffering  from  any  dangerous  infectious  disorder,  wilfully 
exposes  himself  without  proper  precautions  against  spreading  the 
said  disorder  in  any  street,  public  place,  shop,  inn,  or  public 
conveyance,  is  liable  to  a  penalty  not  exceeding  51.  Similar 
provisions  are  contained  in  sect.  68  of  the  Public  Health  (London) 
Act,  1891  {d).  With  regard  to  his  liability  at  common  law  the 
following  observations  of  Sir  M.  Hale  are  worthy  of  attention : 
"  What  if  such  person  goes  abroad,  to  the  intent  to  infect  another, 
and  another  is  thereby  infected  and  dies  ?  Whether  this  be  not 
murder  by  the  common  law  might  be  a  question,  but  if  no  such 
intention  evidently  appears,  though  de  facto  by  his  conversation 
another  be  infected,  it  is  no  felony  by  the  common  law,  though  it 
be  a  great  misdemeanour ;  and  the  reasons  are  (1)  because  it  is  hard 
to  discern  whether  the  infection  arise  from  the  party  or  from  the 
contagion  of  the  air.  It  is  God's  arrow,  and  (2)  Nature  prompts 
every  man,  in  what  conditiou  soever,  to  preserve  himself,  which 
cannot  be  well  without  mutual  conversation ;  (3)  contagious  dis- 
eases, as  plague,  pestilential  fevers,  small-pox,  &c.,  are  common 
among  mankind  by  the  visitation,  and  the  extension  of  capital 
punishmeats  in  cases  of  this  nature  would  multiply  severe  punish- 
ments too  far  and  give  too  great  latitude  and  loose  to  severe  punish- 
ments "  (e).  All  these  are  reasons  for  not  holding  an  infectious 
person  liable  in  every  case  where  he  goes  abroad  and  infects 

(j/)  Sarson  v.  BoberU  (1895),  2  Q.  B.  (6)  Best  v.  Stdbb,  cited  in  Tunhridge 

395  ;  65  L.  J.  Q.  B.  37.  Wells  Local  Board  v.  Bisshop,  2  0.  P.  D. 

(z)  52  &  63  Vict.  0.  72,  s.  3.  187.    See  G-Ien  oa  Public  Health  (12th 

(a)  Metropolitan   Asylum    District  v.  cd.),  p.  241. 

Hill,  6  App.  Cas.   193  at  p.  204 ;    50  (c)  38  &  39  Vict.  o.  55,  s.  12G. 

L.  J.  Q.   B.   353 ;   B.  v.   Vantadillo,  i  id)  54  &  55  Vict.  c.  76,  s.  68. 

M.  *S.  73.                          '      ■         ■  (e)  1  Hale's  Pleas  of  the  Crown,  432, 
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others.  "  Wlien  the  disease  is  infectious,  there  is  a  legal  obliga- 
tion on  the  sick  person,  and  on  those  who  have  the  custody  of 
him,  not  to  do  anything  that  can  be  avoided  which  shall  tend  to 
spread  the  infection ;  and  if  either  do  so,  as  by  bringing  the 
infected  person  into  a  public  thoroughfare,  it  is  an  indictable 
offence,  though  it  will  be  a  defence  to  an  indictment  if  it  can  be_ 
shown  that  there  was  a  sufficient  cause  to  excuse  what  is  priTnd 
facie  wrong"  (/).  It  is  thought  that  the  same  limitations 
bound  the  sick  man's  liability,  in  a  civil  action,  and  that  the 
question  is  one  of  the  reasonableness  of  his  conduct  under  all  the 
circumstances. 

A  local  authority  who  under  the  provisions  of  the  Public 
Health  Act,  1875,  have  provided  a  hospital  for  infectious  diseases, 
is  not  bound  to  do  more  than  appoint  a  duly  qualified  and  com- 
petent medical  officer,  and  is  not  liable  for  damage  caused  by  the 
discharge  from  the  hospital,  on  the  recommendation  of  the 
medical  officer,  of  a  patient  still  suffering  from  infection  (g). 

Contributory  negligence. — But  though  there  was  negligence  on 
the  part  of  the  defendant,  the  plaintiff  cannot  recover  if  negli- 
gence of  his  own  contributed,  as  a  direct  and  proximate  cause,  to 
the  injury  (h).  Where,  the  plaintiff  and  defendant  being  jointly 
interested  in  the  pulling  down  and  rebuilding  of  a  party-wall 
between  their  respective  houses,  each  appointed  an  agent  to  super- 
intend the  execution  of  the  work,  and  the  work  was  negligently 
done,  and  the  plaintiff's  house  was  much  injured  from  the  want  of 
proper  support  during  the  execution  of  the  work,  it  was  held  that 
he  could  not  maintain  an  action  for  damages  against  the  defen- 
dant, as  the  blame  was  the  common  blame  of  both.  "  Since  the 
wall,"  observes  Lord  Ellenborough,  "was  taken  down  by  both, 
neither  could  impute  negligence  to  the  other  "  (i).  Contributory 
negligence,  whatever  it  may  have  meant  in  former  days,  means  at 
the  present  day  an  absence  of  such  reasonable  care  on  the  part  of 
the  plaintiff  as  would  at  the  critical  moment  have  avoided  the 
injury.  The  word  "  contributory  "  causes  confusion,  because  not 
every  negligent  act  or  omission  contributing  to  the  misfortune 
will  prevent  the  plaintiff  from  recovering.  To  have  that  effect 
it  must  be  such  that  but  for  that  act  or  omission  the  misfortune 
would  not  have  happened  ;  if  the  plaintiff's  negligence  be  merely 

(/)  Per LoriBlaokhuiB, Metropolitan  N.  63;  25  L.  J.  Ex.251;  Watte y. North 

Asylum  District  v.  Hill,  6  App.  Oas.  193,  Eastern  By.,  E.  B.  &  E.  719 ;    27  L.  J. 

at  p.   204;  50  L.   J.   Q.   B.  353.     See  Q.  B.  417 ;  28  L.  J.  Q.  B.  258;    Tuff  y. 

imther,  Hegerty  V.  Shine,  li  Cox.  C.  C.  Warman,  5  0.  B.  N.  S.  573;  27  L.J. 

124, 145 ;  Reg.  v.  Clarence,  22  Q.  B.  D.  0.  P.  322 ;   Senior  v.  Ward,  1  E.  &  E. 

23;  58  L.  J.  M.  C.  10.  385;    28  L.  J.  Q.  B.  139;   Wakelin  v. 

(3)  Evans    v.  Liverpool    Corporation  London  &  S.W.  Sy. ^12  K^v.  Oa,a.  it;  5Q 

(1906),  1  K.  B.  16j  ;  74  L.  J.  K.  B.  742.  L.  J.  Q.  B.  229. 

(ft)  Wise  V.  Gnj,.  Weslern  By.,  1  H.  &  (i)  Hill  v.  Warren,  2  Stark,  378. 
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such  that  the  defendant  might  by  the  exercise  of  care  have 
avoided  injuring  him,  the  plaintiff  is  still  entitled  to  recover  {k). 
An  antecedent  act  of  negligence  on  the  part  of  the  plaintiff 
which  the  defendant  might  by  the  exercise  of  due  care  have 
avoided^  is  not  contributory  negligence  {I).  To  be  contributory 
the  act  or  omission  of  the  plaintiff  must  be  a  direct  and  proximate 
cause  of  the  misfortune.  The  difficulty  is  to  explain  the  precise 
meaning  of  those  words.  The  matter  is  often  simplified  by 
regarding  the  last  practicable  moment  at  which  by  the  exercise 
of  reasonable  care  the  misfortune  might  have  been  avoided.  If 
the  plaintiff  by  reasonable  care  might  still  at  that  moment  have 
avoided  the  misfortune,  he  is  guilty  of  contributory  negligence  ; 
if  the  defendant  by  reasonable  care  might  still  at  that  moment 
have  avoided  the  misfortune,  he  is  liable.  Thus,  where  the 
defendant,  for  the  purpose  of  doing  some  repairs  to  his  house, 
placed  a  pole  across  the  road,  and  the  plaintiff,  riding  violently 
at  eight  o'clock  on  an  evening  in  August  while  there  was  yet 
light  to  see  the  obstruction  at  100  yards  distance,  nevertheless 
rode  against  it  and  was  injured,  it  was  held  that  he  could  not 
recover.  "  A  party,"  said  Lord  EUenborough,  "  is  not  to  cast 
himself  upon  an  obstruction  which  has  been  made  by  the  fault  of 
another,  and  avail  himself  of  it,  if  he  do  not  himself  use  common 
and  ordinary  caution  to  be  in  the  right.  In  cases  of  persons 
riding  upon  what  is  called  the  wrong  side  of  the  road,  that  would 
not  authorize  another  purposely  to  ride  up  against  them.  One 
person  being  in  fault  will  not  dispense  with  another's  using 
ordinary  care  for  himself.  Two  things  must  concur  to  support 
this  action,  an  obstruction  in  the  road  by  the  fault  of  the 
defendant,  and  no  want  of  ordinary  care  to  avoid  it  on  the  part 
of  the  plaintiff"  {m).  On  the  other  hand,  where  the  plaintiff 
negligently  left  his  donkey  in  a  public  highway,  tied  together 
by  the  fore-feet,  and  the  defendant  carelessly  drove  over  and 
killed  the  donkey  in  broad  daylight,  the  animal  being  unable 
to  get  out  of  the  way  of  the  defendant's  waggon,  it  was  held 
that  the  misconduct  of  the  plaintiff,  in  leaving  the  donkey  in 
the  highway,  was  no  answer  to  the  action ;  for,  although  the 
donkey  might  have  been  wrongfully  there,  still  the  defendant 
was  bound  to  go  along  the  road  with  care,  and  at  such  a 
pace  as  would  be  likely  to  prevent  mischief.  "Were  this 
not  so,  a  man  might  justify  the  driving  over  goods  left  in  a 
public  highway,  or  even  over  a  man  lying  asleep  there,  or  the 

(7,;)  Tuff  V.   Warman,  5  0.  B.  N.  S.  0.  B.  N.  S.  573 ;  27  L.  J.  C.  P.  322 ; 

673 ;    27  L.  J.   0.  P.  322 ;   Bridge  v.  Badley  v.  London  &  N.  W.  My.,  1  App. 

Orand  Junation  By^3M.&  W.  24i.  Caa.  754 ;  46  L.  J.  Ex.  573. 

0)  Davies  v.  Mann,  10  M.  &  W.  546 ;  («)  Butterfield  v.  Forrester,  11  East, 

12  L.  J.  Ex.  10 ;    Tuf  v.   Warman,  5  60. 
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purposely  running  against  a  carriage  going  on  the  wrong  side 
of  the  road  "  (w). 

In  another  case  (o)  the  plaintiff  was  the  owner  of  a  barge 
which  was  being  navigated  without  anybody  on  the  look-out. 
The  defendant  was  a  pilot  in  charge  of  a  steamship  coming  in  a 
direct  line  in  the  opposite  direction.     The  vessels  were  in  sight 
of  each  other  for  a  quarter  of  a  mile,  and  might  easily  have 
avoided  each  other.    A  collision  having  occurred  and  an  action 
having  been  brought,  the  judge  at  the  trial  left  to  the  jury 
the  question  whether  the  plaintiff  by  his  negligence  directly 
contributed  to  the  misfortune,  telling  them  that  if  the  parties  on 
one  vessel  had  a  look-out,  and  still  persisted  in  a  course  which 
would  inflict  injury,  they  were  liable,  though  there  was  no  look- 
out on  the  other  vessel,  for  that  absence  of  look-out  would  not 
be  the  direct  cause  of  the  injury.    This  direction  was  upheld  in 
the  Court  of  Exchequer  Chamber.     "It  appears  to  us,"  said 
Wightman,  J.,  "  that  the  proper  question  for  the  jury  in  this 
case,  and  indeed  in  all  others  of  the  like  kind,  is  whether  the 
damage  was  occasioned  entirely  by  the  negligence  or  improper 
conduct  of  the  defendant,  or  whether  the  plaintiff  himself  so  far 
contributed  to  the  misfortune  by  his  own  negligence  or  want  of 
ordinary  care  and  caution  that,  but  for  such  negligence  or  want 
of  ordinary  care  and  caution  on  his  part,  the  misfortune  would 
not  have  happened."    In  a  later  ease  the  plaintiffs  were  owners 
of  a  colliery,  and  of  a  siding  spanned  by  a  bridge  eight  feet  high. 
The  defendants  were  in  the  habit  of  taking  full  trucks  from,  and 
returning  empty  trucks  to,  the  siding.     On  a  Saturday  afternoon 
they  returned  some  trucks.     One  of  these  contained  a  broken- 
down  truck,  and  their  joint  height  amounted  to  eleven  feet.     The 
plaintiffs  seem  to  have  been  aware  of  this,  but  nothing  was  done 
by  them.     On  Sunday  evening  the  defendants  brought  on  to  the 
siding  many  other  trucks^  and  pushed  those  already  there  up 
towards  the  bridge.    Feeling  some  resistance  the  engine-driver 
applied  greater  force,  drove  the  two  trucks  against  the  bridge, 
and  injured  it.    The  judge  at  the  trial  told  the  jury  that  the 
plaintiffs  must  satisfy  them  that  the  accident  happened  solely 
through  the  defendants'  negligence,  for  that  if  both  sides  were 
negligent  so  as  to  contribute  to  the  accident  the  plaintiffs  could 
not  recover.    This   was  held  in  the  House  of  Lords  to  be  a 
misdirection.    The  jury  ought  to  have  been  told  that  not  every 
negligence  on  the  part  of  the  plaintiff  which  in  any  degree 
contributes  to  the  mischief  will  bar  him  of  his  remedy,  but  only 

(re)  Davies  v.  Mann,  10  M.  &  W.  546 ;       Q.  B.  59. 
12L  J.  Ex.  10;    Colchester  {Mayor)  v.  (o)  Tvf  y.  Warman,  5   C.  B.  N.  S, 

Sroohe,  7  Q.  B.  339,  at  p.  377 ;  ■  15  L.  J.       573 ;  27  L.  J.  C.  P.  322. 
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such  negligence  that  the  defendant  could  not  by  the  exercise  of 
ordinary  care  have  avoided  the  result.  The  jury  might  have 
thought  that  ordinary  care  and  diligence  on  the  part  of  the 
engine-driver  would,  notwithstanding  any  previous  negligence  of 
the  plaintiffs  in  leaving  the  loaded-up  truck  on  the  siding,  have 
made  the  accident  impossible  ;  but  that  question  had  never  been 
put  to  them  (p).  There  has  been  some  conflict  of  judicial 
opinion  as  to  whether,  if  the  facts  disclosed  by  the  plaintiff's 
evidence  show  contributory  negligence  on  his  part,  the  judge  is 
entitled  to  non-suit  him  (q).  On  the  whole,  however,  it  would 
seem  that  the  burden  of  proving  contributory  negligence  rests  on 
the  defendant,  and  that  the  question  must  be  left  to  the  jury  (r). 

The  form  which  the  direction  should  take  must  vary  according 
to  the  evidence  in  the  case  (s).  If  the  evidence  indicates  that 
the  accident  occurred  suddenly  through  simultaneous  acts  of 
negligence,  neither  party  having  time  or  opportunity  to  avoid 
the  consequence  of  the  other's  negligence,  the  proper  questions 
would  seem  to  be  simply,  Was  the  plaintiff  guilty  of  negligence  ? 
and  Did  that  negligence  contribute  to  the  inj  ury  ?  (t).  "  The 
usual  and  received  way  of  directing  a  jury,"  said  Lord  Blackburn, 
"  is  to  say  that  if  the  plaintiff  could,  by  the  exercise  of  such 
care  and  skill  as  he  was  bound  to  exercise,  have  avoided  the  con- 
sequence of  the  defendant's  negligence,  he  cannot  recover  "  (u). 

If  the  evidence  shows  that  the  defendant's  negligence  was 
antecedent  to  the  plaintiff's,  and  that  the  plaintiff  became  or 
ought  to  have  become,  aware  of  it  in  time  to  avoid  the  accident  (x), 
the  same  direction  would  seem  to  be  appropriate. 

Where  the  evidence  shows  that  the  plaintiff's  negligence  was 
antecedent  to  the  defendant's,  and  that  the  defendant  became,  or 
ought  to  have  become,  aware  of  the  plaintiff's  negligence  in  time 
to  avoid  the  accident  (y),  then  the  jury  should  be  told  that, 
"  though  the  plaintiff  may  have  been  guilty  of  negligence,  and 
although  that  negligence  may  in  fact  have  contributed  to  the 
accident,  yet  if  the  defendant  could  in  the  result  by  the  exercise 
of  ordinary  care  and  diligence  have  avoided  the  mischief  which 
happened,  the  plaintiff's  negligence  will  not  excuse  him"  (x). 

(r>)  Badley  v.  London  &  N.  W.  By.,  1  (0  See  per  Watson,  B.,  Tuff  v.  War- 

App.  Oas.  754;  46  L.  J.  Ex.  573.  man,  5  0.  B.  N.  S.  573,  at  p.  579;  27 

(g)  See  per  Lord  Haiheiley  in  Dublin,  L.  J.  0.  P.  322. 

Wichlow  and  Wexford  By.  v.  Slattery,  3  («)  Dublin,  Wiclclow  and  Wexford  By. 

App.  Cas.  at  p.   1169,  and   per   Lord  v.  Slattery,  supra. 

Watson  in  Wakelin  v.  L.  &  S.  W.  By.,  (x)  As  in  Butterfield  v.  Forrester,  11 

12    App.    Oas.    41 ;    56    L.  J.   Q.   B.  East.  60. 

229  (s)  As  in  Davies  v.  Mann,  10  M.  &  W. 

(I'O  Dublin,  Wiclclow  and  Wexford  By.  456;  12  L.  J.  Ex.  10. 

V.  Slattery,  3  App.  Oas.  1155.  (z)  Ber   Lord  Penzance,  Badley    v. 

(s)  Tuff  V.  Warman,  5  0.  B.  N.  S.  573 ;  London  &  N.  W.  By.,  1  App.  Oas.  754  at 

27  L.  J.  0.  P.  322.  p.  759  ;  46  L.  J.  Ex.  573. 


f7Q  NE&LIGtENCEl,  [CHAP.  VlII, 

Contributory  negligence — Passenger  and  driver. — When  a  col- 
lision between  two  carriages  has  been  caused  by  negligent  driving 
on  botli  sides  neither  party  can  recover  damages  from  the  other  ; 
and  it  was  at  one  time  held  that  every  passenger  who  had 
selected  the  particular  conveyance  by  which  he  travelled  was  so 
far  identified  with  the  driver  that,  if  any  injury  was  sustained 
by  him  from  collision  with  a  rival  vehicle,  through  the  joint 
negligence  of  his  own  driver  and  that  of  the  driver  of  the  rival 
conveyance,  precluding  the  former  from  maintaining  an  action 
against  the  latter,  the  passenger  was  himself  equally  precluded  (a). 
But  this  doctrine  no  longer  holds  good  (b).  Where  two  ships 
came  into  collision,  both  being  in  fault,  and  actions  were  brought 
under  Lord  Campbell's  Act  by  the  representatives  of  a  passenger 
and  of  a  sailor  on  board  one  of  the  ships  against  the  owners  of 
the  other  ship,  it  was  held  that  the  actions  were  maintainable  (c). 
So,  the  owner  of  a  cargo  on  board  of  one  of  two  delinquent 
ships  is  not  precluded,  according  to  the  old  rule  in  the  Court  of 
Admiralty,  from  recovering  from  the  other  delinquent  ship  a 
moiety  of  the  damage  he  has  sustained ;  for  he  is  not  considered 
to  be  in  anywise  identified  with  the  negligent  management  of 
the  ship  he  has  selected  to  carry  his  goods,  or  to  be  in  anywise 
responsible  for  the  collision  (d). 

Where  the  drivers  of  two  rival  omnibuses  were  competing  for 
passengers,  the  one  endeavouring  to  get  before  the  other,  and 
both  driving  at  great  speed,  and,  in  trying  to  avoid  a  cart  which 
got  in  their  way,  the  wheel  of  the  defendant's  omnibus  came  in 
contact  with  the  projecting  step  of  the  omnibus  on  which  the 
plaintifif  was  riding,  and  caused  it  to  swing  against  a  lamp-post, 
and  the  plaintiff  was  thrown  off  and  injured,  it  was  held  that  he 
was  not  disentitled  to  recover  damages  from  the  proprietor  of 
the  rival  omnibus,  by  reason  of  misconduct  on  the  part  of  his 
own  driver  (e). 

Contributory  negligence  —  Children.  —  But  the  negligence  or 
misconduct  on  the  part  of  the  plaintiff  disentitling  him  to 
recover  compensation  must  be  such  as  he  is  legally  responsible 


(a)  Thorogood  v.  Sryan,  8  C  B.  115 ;  Mutual  Protecting  Asioaiation,  L.  R.  6 

18  L.  J.  0.  P.  386 ;  Armstrong  v.  Land.  &  0.  P.  563.    It  has  been  held  in  Ireland 

Torlc.  Baily.,  L.  K.  10  Ex.  47 ;  44  L.  J.  that  the  owner  of  a  ship  is  not  so  iden- 

Ex.  89.  tifled  with  a  pilot  oompulsorily  employed 

(6)  The  Bernina,  13  App.  Cas.  1 ;   57  by  him  as  to  be  disentitled  to  reoovet 

L.  J.  P.  65.  damages  for  an  injury  arising  from  neg- 

(c)  The  Bernina,  supra.  ligenoe,  where  the  negligence  of  the  pilot 

(d)  The  Milan,  Lush.  388 ;  31  L.  J.  has  contributed  to  the  injury.  Dudman 
Adm.  105 ;  see  ante,  p.  759.  As  to  what  v.  Dublin  Port  and  Docks  Board,  Ir.  Kep. 
is  "  improper  navigation "  within  the  7  0.  L.  518. 

meaning  of  a  deed  of  indemnity  against  (e)  Bigby    v.   Hewitt,  5    Exch.   240 ; 

the  consec(uenoB3    of  such  navigation,  19  L.  J.  Ex.  291 ;  Greenland  v.  Chaplin, 

see  Good  v.  London  Steam  Shipowners'  5  Exoh.  243 ;  19  L.  J.  Ex.  293. 
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for,  and  such  as  the  law  recognizes  as  a  co-operative  cause  of  the 
injury.  Where  the  defendant  left  his  horse  and  cart  for  a  long 
time  unattended  in  the  street,  where  some  little  boys  were  at 
play,  and  some  of  the  boys  got  into  the  cart,  and  another  boy 
led  the  horse  forward  to  give  them  a  ride,  and  one  boy  fell  off 
the  shafts  and  got  his  leg  crushed  under  the  wheel,  it  was  held 
that  the  defendant  was  responsible  for  the  fall  and  the  broken 
leg,  as  it  was  the  natural  result  of  his  misconduct  in  leaving  the 
cart  unattended,  and  that  the  boy,  in  consequence  of  his  tender 
years  and  natural  instinct  for  play,  and  want  of  reflection  and 
foresight,  could  not  be  considered  legally  responsible  for  the 
damage  he  had  sustained,  so  as  to  be  precluded  from  recovering 
compensation  from  the  defendant  {g).  The  same  result  is  arrived 
at  by  holding  that  the  degree  of  care  on  the  part  of  the  defendant 
which  in  a  given  case  would  be  considered  reasonable  varies 
according  as  the  person  to  whom  he  owes  the  duty  to  be  careful 
is  a  person  of  full  age  or  one  of  tender  years  Qi). 

It  is,  however,  to  be  observed  that  where  the  defendant  left 
the  wooden  covering  of  a  cellar  leaning  against  the  wall,  and  the 
plaintiff,  a  child  of  seven  years  old,  got  upon  it  and  jumped  from 
it  in  play,  by  means  of  which  it  fell  upon  and  injured  him,  it  was 
held  he  could  not  recover  («').  "  We  think,"  said  Pollock,  O.B., 
"  the  fact  of  the  plaintiff  being  of  tender  years  makes  no  differ- 
ence." So,  also,  where  the  defendant  exposed  for  sale,  without 
superintendence,  a  machine  which  any  passer-by  might  set  in 
motion,  and  which,  when  set  in  motion,  was  dangerous,  and  the 
plaintiff,  a  boy  of  four  years  old,  by  the  direction  of  his  brother, 
put  his  hands  in  the  machine  while  his  brother  set  it  in  motion, 
and  thereby  injured  him,  it  was  held  he  could  not  recover  (Ji). 
It  has  also  been  held  that,  if  children  stray  upon  a  railway,  and 
get  injured  by  a  passing  train,  damages  cannot  be  recovered  by 
them  from  the  company  (J).  These  cases  seem  to  rest  on  the 
basis  that  the  various  defendants  had  committed  no  breach  of 
any  duty  owed  by  them  to  the  children.  But  it  is  clear  that  a 
person  may  be  liable  to  a  child  under  circumstances  which  would 
not  render  him  liable  to  a  person  of  full  age  (m) ;  and  where  by 
a  negligent  act  or  omission  damage  or  injury  has  been  caused  to 
a  child,  it  seems  reasonable  to  hold  that  the  age  of  the  child 

(g)  Lymh  V.  NmAin,  1  Q.  B.  29 ;  10  Q.  B.  D.  327 ;  47  L.  J.  Q.  B.  427.     As 

L.  J.  Q.  B.  73.  to  the  death  of  a  child  between  verdict 

(70  See -HarroZd  v.  Watney,  [1898]  2  and  judgment,  see  J&amer  v.  Waymarlc, 

Q.  B.  320 ;  67  L.  J.  Q.  B.  771.  L.  E.  1  Ex.  241 ;  35  L.  J.  Ex.  148. 

(i)  Huqhes  v.  Maefie,  2  H.  &  0.  744 ;  (I)  Singleton  v.  Eastern  Counties  Bail. 

33  L.  J.  Ex.  177.  Co.,  7  0.  B.  N.  S.  287. 

(/c)  Mangan  v.  Atterton,  L.  E.  1  Ex,  (m)  Barrold  v.  Watney,  [1898]  2  Q.  B, 

239;  35  L.  J.  Ex.  161.    This  case  was  320;  67  L.  J.  Q.  B.  771. 
commented  on  in  Clark  y.  Chambers,  3 
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should  affect  the  standard  of  care  and  diligence  to  be  expected 
from  him  so  as  to  acquit  him  where  an  adult  might  be  guilty  of 
contributory  negligence  («.). 

Duties  imposed  hy  the  existence  of  a  contract. — The  mere  exist- 
ence of  a  contract  between  two  persons  sometimes  imposes  upon 
one  of  them  a  duty  to  use  care  which,  but  for  the  contract,  would 
not  be  incumbent  upon  him.  A  telegraph  company  owes  a  duty 
to  the  sender,  but  not  to  the  receiver  of  a  telegram — a  duty  to 
take  care  to  send  the  message  correctly  (o).  Where  a  professional 
water-finder  was  retained  to  find  water  upon  the  terms  that  if  he 
failed  to  find  it  he  should  receive  no  fee,  he  was  held  liable  for 
making  a  reckless  assertion  that  water  was  to  be  found  at  a 
certain  depth  below  a  place  indicated,  and  judgment  was  given 
against  him  for  the  amount  expended  in  unsuccessfully  sinking 
a  well  to  the  depth  and  at  the  spot  named  (p). 

The  manager  of  a  business  owes  to  his  principal  a  duty  to 
observe  good  faith  towards  him  during  the  existence  of  the 
confidential  relation  between  them;  therefore  where  a  manager 
surreptitiously  copied  from  his  principal's  order  book  a  list  of 
the  names  and  addresses  of  the  customers  with  a  view  of  setting 
up  a  similar  business  himself  and  soliciting  orders  from  them,  it 
was  held  that  he  had  committed  a  breach  of  duty  (q). 

Again,  the  relation  of  landlord  and  tenant  imposes  on  the 
former  a  duty  to  take  reasonable  care  to  prevent  land  retained 
in  his  own  possession  from  being  a  source  of  damage  to  the 
tenant  in  his  occupation  of  the  land  let  (r).  The  landlord  owes 
a  similar  duty  to  persons  visiting  the  tenant  (s),  at  least  if  they 
do  so  on  the  landlord's  invitation.  The  landlord  discharges  this 
duty  if  he  retains  a  competent  and  skilful  M'orkman  to  do  what 
is  necessary  (t). 

The  relation  of  employer  and  workman  imposed  at  common 
law  upon  the  employer  the  obligation  to  take  reasonable  care  to 
prevent  injury  to  the  servant  from  hidden  dangers  upon  the 
employer's  premises  of  which  the  workman  did  not  know  and  of 
which  the  employer  knew  or  ought  to  have  known  (u). 

(n)  Lygo  v.  Newbold,  9  Exoli.  302 ;  23  (f)  Hargroves,  Aronson  &  Go.  v.  Hartop 

L.  J.  Ex.  109 ;  Lay  v.  Midland  By.,  34  (1905),  1  K.  B.  472 ;  74  L.  J.  K.  B. 

L.  T.  30.  233. 

(o)  Playford  v.  United  Kingdom  Tele-  (s)  Miller  v.  Hancock,  [1898]  2  Q.  B. 

graph  Co.,  L.  U.  i  Q.  B.  706;   38  L.  J.  177. 

Q.  B.  249 ;  Diclceon  v.  Reuter's  Telegraph  (t)  Blake  v.  Wool/,  [1898]  2  Q.  B.  426 ; 

Co.,  2  0.  P.  D.  62 ;  46  L.  J.  0.  P.  197.  67  L.  J.  Q.  B.  813. 

(p)  Pritly  V.  Child,  71  L.  J.  K.  B.  («)  Priestley  y.  Fowler,  3  M.&W.  1;  7 

512.  L.  J.  Ex.  42;    Williams  v.  Clough,  3 

(5)  BoN)  V.  Green,  [1895]  2  Q.  B.  315 ;  H.  &  N.  258  ;  27  L.  J.  Ex.  325  ;   Davies 

64  L.  J.   Q.  B.   593;  Lamb  Y.Evans,  \.  England,  33  L.  J.  Q.  B.  321 ;   Inder- 

[1893]   1   Oh.   218;    62  L.  J.  Oh.  404,  maur  v.  Dames,  L.  K.  2  0.  P.  311;  86 

doubting  Beuter's  Telegram  Co.  v.  Byron,  L.  J.  0.  P.  181. 
43  L.  J.  Oh.  661. 


CHAP.  VIII.]  MASTER  AND  SERVANT.  J'79 

Master  and  servant — Negligence  of  fellow-servants. — Where 
several  servants  are  employed  by  the  same  master  in  one  common 
employment,  the  master  was  not  at  common  law  responsible  for 
injury  resulting  to  one  of  them  from  the  negligence  of  another, 
provided  that  he  had  taken  due  care  not  to  expose  his  servant 
to  unreasonable  risks  (x),  and  had  been  guilty  of  no  want  of  care 
in  the  selection  of  proper  servants  (y).  The  principle  laid  dowu 
was  that  a  servant  who  engaged  to  serve  a  master,  undertook,  as 
between  him  and  his  master,  to  run  all  the  ordinary  risks  of  the 
service ;  and  that  this  included  the  risk  of  negligence  on  the  part 
of  a  fellow-servant,  whenever  he  was  acting  in  discharge  of  his 
duty  as  servant  of  the  common  master  (z).  It  was  held  that  the 
servant  injured  and  the  servant  causing  the  injury  must  not  only 
be  servants  of  the  same  master,  but  must  be  employed  in  the  same 
work  (a).  It  was  not  sufficient  that  they  were  temporarily  subject 
to  the  same  superintendent,  if  they  were  not  in  fact  the  servants 
of  the  same  master  (6).  The  circumstances  must  show  con- 
clusively that  the  person  injured  submitted  himself  either 
expressly  or  by  implication  to  the  control  of  the  master  whose 
workman  caused  the  injury  (c).  If  a  co-proprietor  of  a  mine 
happens  also  to  be  a  workman  in  the  mine,  and  through  his 
negligence  a  fellow-workman  is  injured,  this  is  not  a  case  of 
common  employment,  but  the  co-proprietors  are  liable  (d).  But 
a  certificated  manager  of  a  mine  was  held  to  be  a  fellow- workmaii 
with  the  miners  (e) ;  so  also  a  foreman  was  held  to  be  a  servant, 
as  much  as  the  other  servants  whose  work  he  superintended  (/). 
The  master  of  a  ship  is  a  fellow-servant  to  a  seaman  employed 
on  the  ship  so  as  to  be  engaged  in  common  employment  with 
him  (g);  but  the  master  and  crew  of  a  ship  are  not  in  the 
common  employment  with  the  master  and  crew  of  another  ship 
belonging  to  the  same  owner  (h).  A  sub-contractor  and  his 
servants  engaged  in  doing  the  common  work  of  a  particular 
contract,  under  a  contractor,  were  held  to  be  all  fellow-servants, 

(x)  Sutehinson  v.  Yorlcs.,  etc.,  Bly.,  5         (6)  Warburton  v.  (?.  W.  Sly.,  L.  E.  2 

Exch.  343 ;  19  L.  J.  Ex.  296.  Ex.  80  ;    36  L.  J.  Ex.  9 ;   Tozeland  v. 

(y)  Tarrant  v.  Wehh,  18  C.  B.  805;  25  West  Mam  Guardians  (1906),  1  K.  B. 

L.  J.  0.  P.  261.    See   Wilson  v.  Merry,  538;  75  L.  J.  K.  B.  353. 
L.  E.  1  H.  L.  (Sc.)  326.  (c)  Johnson  v.  Lindsay  (1891),  A.  0. 

(z)  ^ee  Morgan  v.  VaU  of  Neath  Ely.,  371;  6L   L.  J.  Q.  B.   90;    aimeron  v. 

1.  E.  1  Q.  B.  149;   85  L.  J.  Q.  B.  123.  Nystrom  (1893),  A.  0.  308;    62  L.  J. 

M'Eniry  v.   Waterford,  8  Ir.  0.  L.  E.  P.  0.  85. 

312 ;  Tunney  r.  Midland  Ely.,  L.  E.  1         (,d)  Ashworih  v.    Stanwix,    30  L.  J.  . 

0.  P.  291 ;  Hands  v.  L.  G.  &  D.  Ely.,  Q.  B.  183;  8  E.  &  E.  701. 
L.  E.  2  Q.  B.  439,  n.  (e)  Howells  y.  Landore  Steel  Go.  L.  E. 

(a)  Lord  Oranworth,  Barfonshill  Goal  10  Q.  B.  62 ;  44  L.  J.  Q.  B.  25. 
Co.  V.  JJejd,  3  Maoq.  294,  307.     See  also  (/)  See    Wilson   v.   Merry,!,.   E.    1 

Zovegrove  v.  L.  B.  &  8.  G.  Ey.,  33  L.  J.  H.  L.  (So.)  326. 

O.  P.  329 ;  16  0.  B.  N.  S.  669 ;  Ahraliam         (g)  Bedley  v.  PinJcney  &  Sons'  S3.  Go., 

V.  Beynolds,  5  H.  &  N.  143;    Waller  v.  (1894),  A.  0.  222;  63  L.  J.  Q.  B.  419. 
8.  E.  Ely.,  32  L.  J.  Ex.  203 ;   2  H.  &  0.         (K)  The  Petrel  (1893),  P.  .320 ;  62  L.  J. 

102.  P.  92. 
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engaged  in  one  common  employment  (i).  Where  a  shipping 
company  employ  a  contractor  to  unload  their  ship,  and  appoint 
certain  of  the  crew  to  assist  in  the  unloading,  it  is  a  question  of 
fact  whether  such  members  of  the  crew  were  under  the  orders 
and  control  of  the  contractor's  foreman  or  not  (J).  If  a  person 
comes  forward  as  a  mere  volunteer  to  assist  servants  engaged 
in  their  employment,  he  constitutes  himself  a  fellow-servant,  and 
cannot  recover  from  the  employer  for  injury  caused  by  their 
negligence  (Jc) ;  but  if  he  assists  the  servants  not  as  a  mere 
volunteer,  but  acting  in  his  own  interest  and  on  the  invitation 
of  the  employer,  the  latter  will  be  liable  as  an  invitor  (Z). 

The  liability  of  the  master  has,  however,  been  considerably 
enlarged,  in  the  case  of  injury  sustained  by  servants  in  the 
course  of  their  employment,  by  the  Employers'  Liability  Act, 
1880  (m). 

Master  and  servant — Employers'  Liability  Act. — Since  the 
passing  of  the  Act  of  1880  (ra)  the  legal  result  of  the  plaintiff 
being  a  workman  (o)  (within  the  cases  contemplated  by  the 
statute)  is  no  longer  that  he  has  "  impliedly  contracted  to  bear 
the  risks  of  the  employment "  {p),  which  was  the  former  theory, 
but  he  is  now  (if  within  the  statute)  entitled  to  bring  his  action 
of  tort  against  the  master.  Sects.  1  and  2  of  the  Act  describe 
or  limit  the  classes  of  cases  which  are  to  come  within  the  Act. 
They  are  as  follows  : — 

"  1.  Where,  after  the  commencement  of  this  Act,  personal 
injury  is  caused  to  a  workman — ■ 

"  (1.)  By   reason   of    any    defect    in    the    condition  {q)    of 
the    ways  (r),   works  (s),    machinery,   or   plant   (<), 

(i)  Wiggett  v.  Fox,  11  Bxeh.  832 ;    25  63  L.  J.  Q.  B.  837,  and  Fhwer  v.  L.  & 

L.  J.  Ex.  188,  explained  in  JoUmon  v.  N.  W.  Ely.  (1894),  2  Q.  B.  65 ;  63  L.  J. 

Lindsay,  ante,  p.  779.  Q.  B.  547. 

(j)  Union  Steamship  \Co.  v.  Claridge  (,p)  Per  Cave,  J.,  Griffiths  v.  Dudley 

(1894),  A.  C.  185 ;  63  L.  J.  P.  0.  56.  CEarl),  9  Q.  B.  D.  at  p.  366. 

(Jc)  Degg  v.  Midland  Ely.,  1  H.  &  N.  (q)  As  to    defect    in    condition,    see 

773 ;  26  L.  J.  Ex.  171 ;  Potter  v.  Faulh-  Eeske  v.  Samuelson  &  Co.,  12  Q.  B.  D. 

ner,  1  B.  &  S.  800 ;  31  L.  J.  Q.  B.  30.  30  ;    53  L.   J.    Q.  B,  45,  approved  in 

(I)  Wright  v.  L.  &  N.    W.    Ely.,   1  Cripps  v.  Tiidge,  13  Q.  B.  D.  583;  53 

Q.  B.  D.  252  ;  45  L.  J.  Q.  B.  570 ;  Holmes  L.  J.  Q.  B.  517 ;  Stanton  v.  Scrutton,  62 

v.  JV.  E.  Ely.,  L.  K.  4  Ex.  254 ;  38  L.  J.  L.  J.  Q.  B.  405. 

Ex.  161;  affirmed  L.  E.  6  Ex.  123;   40  (r)  As  to  meaning    of   "way"   and 

L.  J.  Ex.  121.     See  also  ante,  p.  720.  "  defect "   in    "  way,"  see   McCfiffin  v. 

(m)  43  &  44  Vict.  u.  42.    This  Act  Palmer's  Shiplmilding  Co.,  10  Q."  B.  D. 

only  applies  to  workmen  as  defined  by  5 ;  52  L.  J.  Q.  B.  25 ;  Pegram  v.  Dixon, 

38  &  39  Vict.  0.  90,  s.  10.  55  L.  J.  Q.  B.  447 ;  WiUetts  v.  Waits  & 

(«)  43  &  44  Vict.  o.  42.  Co.  (1892),  2  Q.  B.  92 ;    61  L.  J.  Q.  B. 

(o)  See  post,  p.  782,  as  to  meaning  of  540 ;  Tate   v.  Latham  &  Co.  (1897),  1 

"  workman."    A  workman  may  contract  Q.  B.  302 ;  66  L.  J.  Q.  B.  349. 

himself  out   of   the   Act,    Griffilhs   v.  (s)  The  word  "  works "  in  this  section 

Dudley  (Earl),  9  Q.  B.  D.  357 ;  51  L.J.  means  works  already  completed.     See 

Q.  B.  543;  and  so  can  an  infant,  pro-  Bowe  v.  Fineh  &  Co.,  17  Q.  B.  D.  187. 

vided  that  the  contract,  when  entered  (0  As  to  meaning  of  term  "  plant,"  see 

into,  was  for  his  general  benefit,  Clements  Yarmouth  v.  France,  19  Q.  B.  647 ;  57 

V.  L.  &  N.  W.  Ely.  (1894),  2  Q.  B.  482 ;  L.  J.  Q.  B.  7,  where  horses  used  in  a 
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connected    with    or  used    in  the    business    of   the 
employer  (m)  ;  or 
"  (2.)  By  reason  of  the  negligence  of  any  person  in  the  service 
of  the   employer  who  has  any  superintendence  en- 
trusted to  him  whilst  in  the  exercise  of  such  superin- 
tendence {x) ;  or 
"  (3.)  By  reason  of  the  negligence  of  any  person  in  the  service 
of   the   employer  to  whose  orders  or  directions  the 
workman,  at    the  time  of  the  injury,  was  bound  to 
conform,  and  did  conform,  where  such  injury  resulted 
from  his  having  so  conformed  (■«/) ;  or 
"  (4.)  By  reason  of  the  act  or  omission  of  any  person  in  the 
service  of  the  employei",  done  or  made  in  obedience  to 
the  rules  or  bye-laws  of  the  employer,  or  in  obedience 
to  particular  instructions  given  by  any  person  dele- 
gated with  the  authority  of  the  employer  in   that 
behalf  {z) ;  or 
"  (5.)  By  reason  of  the  negligence  of  any  person  ia  the  service 
of  the  employer  who  has  the  charge  or  control  of  any 
signal,  points,  locomotive   engine,  or   train   upon   a 
railway  {a) ; 
the  workman,  or,  in  case  the  injury  results  in  death,  the  legal 
personal  representatives  of  the  workman,  and  any  persons  entitled 
in  case  of  death,  shall  have  the  same  right  of  compensation  and 
remedies  against  the  employer  as  if  the  workman  had  not  been  a 
workman  of  uor  in  the  service  of  the  employer,  nor  engaged  in 
his  work. 

"  2.  A  workman  shall  not  be  entitled  under  this  Act  to  any 
right  of  compensation  or  remedy  against  the  employer  in  any  of 
the  following  cases  :  that  is  to  say — 

"  (1.)  Under  sub-section  one  of  section  one,  unless  the  defect 
therein  mentioned  arose  from,  or  had  not  been  dis- 
covered or  remedied  owing  to  the  negligence  of  the 
employer,  or  of  some  person  in  the  service  of  the  em- 
ployer, and  entrusted  by  him  with  the  duty  of  seeing 


business  were  held  to  be  "  plant."   As  to  («)  As  to  these  words,  see  Mows  v. 

"  hired  "  plant,  see  Brannigan  v.  Robin-  Finch  &  Co.,  ante,  p.  780  ;  JBrannigan  v. 

son,  infra ;  Carter  v.  aarke,  78  L.  T.  N.  Bobimon  (1892),  1  Q.  B.  344 ;    61  L.  J. 

S.  76.     As  to  "defective"  plant,  see  Q.  B.  202;  Thompson  \.  City  Glass  Bottle 

Thomas  v.  Quartermaine,  18   Q.  B.  D.  Co.  (1902),  1  K.  B.  283;  71  L.  J.  K.  B. 

685;  56  L.  J.  Q.  B.  541 ;  Paley  y.  Gar-  145. 

nett,  16  Q.  B.  D.  52;  Corcoran  y.  East  (a;)  See  43  &  44  Vict.  c.  42,  s.  8,  post, 

Surrey  Ironworlcs  Co.,  58  L.  J.  Q.  B.  145 ;  pp.  783, 787. 

and  as  to  "  dangerous  "  plant,  Walsh  v.  (?/)  See  _pos«,  p.  783. 

Whiteley,  21  L.  J.  Q.  B.  371 ;   57  L.  J.  (z)  This  sub-section  should  be  read 

Q.  B.  586  ;  Morgan  v.  Hutchins,  59  L.  J.  with  sect.  2,  sub-sect.  2. 

Q.  B.  197.     See  also  Birtwistle  Y.  Hinclle  (a)  See  vost,  p.  784, 

(1897),  1  Q.  B.  192 ;  66  L.  J,  Q.  B.  173. 
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that  the  ways,  works,  machinery,  or  plant  were  in 
proper  condition  (b) ; 
<'  (2.)  Under  sub-section  four  of  section  one,  unless  the  injury 
resulted  from  some  impropriety  or  defect  in  the  rules, 
bye-laws,  or  instructions  therein  mentioned  ;  provided 
that  where  a  rule  or  bye-law  has  been  approved  or 
has  been  accepted  as  a  proper  rule  or  bye-law  by 
one  of  his  Majesty's  Principal  Secretaries  of  State, 
or  by  the  Board  of  Trade  or  any  other  department 
of  the  Government,  under  or  by  virtue  of  an  Act 
of   Parliament,  it    shall    not    be    deemed    for   the 
purposes  of  this  Act  to  be  an  improper  or  defective 
bye-law ; 
"  (3.)  In  any  case  where  the  workman  knew  of  the  defect  or 
negligence  which  caused  his  injury,  and  failed  within 
a  reasonable  time  to  give,  or  cause  to  be  given,  infor- 
mation thereof  to  the  employer  or  some  person  superior 
to  himself  in  the  service  of  the  employer,  unless  he  was 
aware  that  the  employer  or  such  superior  already  knew 
of  the  said  defect  or  negligence." 
With  respect  to  this  Act,  it  may  be, observed  that  it  only 
applies  to  "  workmen,"  as  defined  by  the  Employers  and  Work- 
men Act,  1875,  s.  10  (e),  and  to  railway  servants  (d) ;  so  that 
clerks,  shopmen,  timekeepers,  &c.,  appear  to  be  excluded   (e). 

(6)  As  to  defect  being  due  to  the  neg--  N.  S.  27;   33  L.  J.  C.  P.  259)  have  been 

ligeDce  of  the  employer,  see  Walsh  v.  held  to  be  menial  servants. 
Whiteley,  21   Q.  B.   D.  371 ;    67  L.  J.  (d)  43  &  44  Viet.  c.  42,  s.  8. 

Q.  B.  586 ;   Moore  v.   Gimson,  58  L.  J.  (e)  A  person  hired  for  the  purpose  of 

Q.  B.  169.   Of.  also  Kiddle  &  Son  Y.Lovett,  assisting  a  firm  in  carrying  out  meohani- 

16  Q.  B.  D.  605.  cal  ideas  is  not  a  mechanic  or  workman 

(e)  38  &  39  Vict.  c.  90,  s.  10.    "  The  under    the    Employers    and  Workmen 

expression  '  workman '  does  not  include  Act,  1875.     Jackson  v.  Hill  &   Co.,   13 

a  domestic  or  menial  servant,  but,  save  as  Q.  B.  D.  618.    An  omnibus  conductor 

aforesaid,  means  any  person  who,  being  a  is  not  a  workman  (Morgan  v.  London 

labourer,  servant  in  husbandry,journey-  General  Omnibus  Co.,  13  Q.  B.  D.  832  ; 

man,  artificer,  handicraftsman,  miner,  or  53  L.  J.  Q.  B.  352) ;  nor  is  the  driver  of 

otherwise  engaged  in  manual  labour,  a  Iramcar  (OooJi  v.  North  Metropolitan 

whether  under  the  age  of  twenty-one  Tramways  Co.,  18  Q.  B.  D.  683 ;  56  L.  J. 

years  or  above  that  age,  has  entered  into  Q.   B.  809) ;  nor  a  guard  of  a    goods 

or  works  under  -i  contract  with  an  em-  train  (Sunt  v.  G.  N.  Mailway  (1891),  1 

ployer,  whether   the  contract  be  made  Q.  B.  601 ;  60  L.  J.  Q.  B.  216) ;   nor  a, 

before  or  after  the  passing  of  this  Act,  grocer's  assistant  (Bound  v.  Lawrence 

be    express    or    implied,  oral    or    in  (1892),  1  Q.  B.  226 ;  61  L.  J.  M.  C.  21) ; 

writing,  and  be  a  contract  of  service  or  but  a  wharfinger's  carman  is  a  "  work- 

a  contract  personally  to   execute  any  man "  ( Yarmouth  v.  France,  19  Q.  B.  D. 

work  or  labour."    The  manual  labour  647;  57  L.  J.  Q.  B.  7).    As  to  the  re- 

must  be  the  real  and  substantial  em-  lation  between  cab-proprietor  and  cab- 

ployment  of  the  employ^  in  order  to  driver,  see    King  v.  London  Improved 

bring  him  within  the  section,  and  must  Gab  Co.,  23  Q.  B.  D.  281 ;  58  L.  J.  Q.  B. 

not  be  merely  aooessory  or  incidental  to  458 ;  Gates  v.  Sill  &  Son  (1902),  2  K.  B. 

his  emplovment ;  see  Bound  v.  Lawrence  38;    71  L.  J.  K.  B.  702.     See  further, 

(1892),  1  Q.  B.  226 ;  61  L.  J.  M.  0.  21 ;  Marrow  v.  Flimby,  &c..  Firebrick    Co. 

Pearce  v.  Lansdowne,  62  L.  J.  Q.  B.  441.  (1898),  2  Q.  B.  588 ;  67  L.  J.  Q.  B.  976  ; 

A  head  gardener  (Nowlan  v.  Ablett,  2  Fitupatrick  v.  Evans  (1902),  1  K.  B.  505  ; 

Cr.  M.  &  E.  .'>4 ;  4  L.  J.  Ex.  155)  and  a  71  L.  J,  K.  I?.  302, 
liuntsmau  (Nicoll  v.  Greaves.  17  0.  B. 
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Seamen  (/)  are  not  within  the  statute  {g) ;  nor  are  workmen  in 
the  service  of  the  Crown,  as  they  are  not  specially  mentioned  (/;-), 
and  also  as  the  Crown  is  not  responsible  for  torts  committed  by 
its  servants  (t).  The  expression  "  workmen "  also  includes 
"  workwomen  "  of  the  designated  class  by  virtue  of  the  Interpre- 
tation Act,  1889  Qi),  which  provides  that  the  masculine  gender 
shall  include  females  unless  a  contrary  intention  appears. 

Under  the  law,  as  it  stood  before  the  Act,  the  master  could 
(besides  denial  of  negligence  and  assertion  of  contributory 
negligence)  set  up  (1)  common  employment,  and  (2)  that  the 
servant  has  undertaken  the  risk.  The  first  of  these  two  defences 
has  now  been  taken  away  in  cases  under  the  statute,  but  not  the 
second  one,  which,  however,  has  been  qualified,  as  will  presently 
be  pointed  out.  An  additional  defence,  moreover,  to  that  of  con- 
tributory negligence  at  common  law  has  been  provided  by  sect. 

2,  sub-sect.  3,  viz.,  that  the  workman  knew  of  the  defect  or 
negligence  which  caused  his  injury,  and  the  employer  did  not, 
by  reason  of  the  failure  of  the  workman  within  a  reasonable  time 
to  give  or  cause  to  be  given  to  him  information  of  the  defect. 

The  expression  "person  who  has  any  superintendence  en- 
trusted to  him  "  is  explained  by  sect.  8  to  mean  (unless  the  context 
of  the  Act  otherwise  requires)  "  a  person  whose  sole  or  principal 
duty  is  that  of  superintendence,  and  who  is  not  ordinarily  en- 
gaged in  manual  labour  "  (J), 

The  meaning  of  the  words  "  to  whose  orders  the  workman  at 
the  time  of  the  injury  was  bound  to  conform,"  in  sect.  1,  sub-sect. 

3,  has  also  given  rise  to  some  litigation  (m).  The  sub-section 
is  not  limited  to  an  injury  arising  from  an  order,  which  order  is 
negligent  in  itself;  nor  is  it  essential  to  show  that  the  con- 
formity to  the  order  was  causa  causans  of  the  injury ;  the  neg- 
ligence must  be  proved,  and  when  that  has  been  done  it  is 
sufficient  to   prove,  in  addition,  that    the   injury  resulted   not 

(/)  See   Corbett  v.  Fearce  (1904),  2  tending.      But    contra,    where    a    man 

K.  B.  422 ;  73  L.  J.  K.  B.  885.  handed  a  plank  to  another,  see  Osborne 

(g)  See  43  &  44  Vict.  c.  16,  s.  11.  v.  Jaclcson,  11  Q.  B.  D.  619.    These  two 

Qi)  Maxwell  on  Statutes  (3rd  ed.),  decisions,  apparently  inconsistent,  were 

p.  186.  really  decided  upon  the  ground  that  to 

(«■)  See  Buron  v.  Denman,  2  Exeh.  make  the  employer  liable  under  sub- 

167;  Sutton  v.  Jolmsfone,  1  T.  E.  493.  sect.  2,  there  must  be  some  negligent 

The  Trinity  House  Corporation  is  not  act  of  "  superintendence  "  on  the  part  of 

a  Crown  department :     see    Oilbert    v.  the  person  entrusted.     See  also  Kellard 

Trinity  Souse  Corporation,  17  Q.  B.  D.  v.  Booke,  21  Q.  B.  D.  367 ;  57  L.  J.  Q.  B. 

795 ;  56  L.  J.  Q.  B.  85 ;  ante,  p.  140.  599. 

Qc)  52  &  53  Vict.  c.  63,  s.  1.  (m)  Milhoard  v.  Midland  Bailway,  14 

(Z)  As  to  the  meaning  of  "  engaged  in  Q.  B.  D.  68 ;  54  L.  J.  Q.  B.  202  ;  Kellard 

inanual  labour"  and   "workman,"    see  \.  BooJce,  supra ;  Snowden  v.  Baynes,  25 

ante,  p.  782,  notes  (c),  (e),  and  Shaffers  v.  Q.    B.  D.   193 ;    59   L.   J.  Q.  B.  325  ; 

General  Steam  Nav.  Co.,  10  Q.  B.  D.  356  ;  Howard  v.  Bennett,  58  L.  J.  Q.  B.  129 ; 

52  L.  J.  Q.  B,  260,  where  a  man  guiding  Wild  v.  Waygood  (1892),  1  Q.  B,  78 

the  beam  of  a  crane  was  held  to  be  en-  61  L,  J,  Q.  B.  391, 
gaged  iu  manual  labour  and  not  superin-; 
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merely  from  the  negligence  alone,  but  from  the  negligence  and 
the  conformity  to  the  order  (w). 

The  words  "  train  "  (o),  "  locomotive  engine  "  (p),  "  charge  and 
control  "  {q),  "  railway  "  (r),  have  also  received  an  interpretation 
by  the  Courts. 

There  has  been  considerable  discussion  as  to  how  far  the  maxim 
"  Volenti  non  fit  injuria,"  i.e.  that  the  workman  voluntarily  under- 
took the  risk  which  was  the  cause  of  the  injury,  affords  a  defence 
to  actions  under  the  Employers'  Liability  Act.  Some  of  the 
decisions  on  the  question  are  hard  to  reconcile  (s) ;  and  in  one  of 
them  (t)  it  was  said  that  the  defence  that  the  servant  had  con- 
tracted to  take  upon  himself  the  known  risks  attending  the  work, 
had  been  taken  away  from  the  employer,  but  this  statement 
would  appear  from  subsequent  decisions  (u)  to  have  gone  too  far. 
The  mere  fact  that  a  workman,  with  knowledge  of  the  risk,  con- 
tinued in  his  employment,  will  not  justify  the  inference  being 
drawn,  as  a  matter  of  law,  that  the  workman  undertook  the 
particular  risk,  for  this  is  really  a  question  of  fact,  the  determi- 
nation of  which  depends  upon  the  circumstances  of  each  particular 
case  (x).  The  knowledge  of  the  defect  or  risk,  together  with  the 
workman's  continuance  in  the  employment;  is  some,  even  if  not 
conclusive,  evidence  that  he  was  willing  to  undertake  the  risk  (y). 
The  knowledge  of  the  workman  may  not  be  a  conclusive  defence, 
— but  where  the  danger  is  one  incident,  for  example,  to  the  lawful 
use  of  an  employer's  own  premises,  neither  contrary  to  statute 
nor  common  law,  where  the  danger  is  visible  and  the  risk  appre- 
ciated, and  where  the  injured  person,  knowing  and  appreciating 
both  risk  and  danger,  voluntarily  encounters  them,  there  is,  in  the 
absence  of  further  acts  of  omission  or  commission,  no  evidence  of 
negligence  on  the  part  of  the  occupier  ;  knowledge  is  not  a  con- 
clusive defence  in  itself,  but  when  it  is  a  knowledge  under 
circumstances  that  leave  no  inference  open  but  one — namely, 
that  the  risk  has  been  voluntarily  encountered — the    defence 

(»)  Per  Lord  Hersoliell  in    Wild  v.  App.   Cas.   179 ;    58  L.  J.  Q.  B.  563 ; 

Waygood,  supra.  Oshorne  v.    L.  &  N.   W.  Mailway,  21 

(o)  Cox  V.  G.  W.  Bailway,  9  Q.  B.  D.  Q.  B.  D.  220 ;    57  L.  J.  Q.  B.  618 ; 

106.  Thrmsell  v.  Eandyside,  20  Q.  B.  D.  359 ; 

(p)  Murphy  v.  Wilson,  52  L.  J.  Q.  B.  57  L.  J.  Q.  B.  347. 

524.  (0  Weblinx.Ballard,!^^.^.!).  122; 

(q)  Gibbs  V.  G.  W.  Bailway,  12  Q.  B.  55  L.  J.  Q.  B.  395. 

D.  208  ;  53  L.  J.  Q.  B.  543  ;  McCord  v.  (u)  Thomas  v.  Quartermaine,  supra  ; 

Oammell  (1896),  A.   C.   57 ;    65  L.  J,  Otborne  v.  L.  &  N.  W.  Bailway,  supra ; 

Q,  B.  202.  Smith  v.  Balcer,  [1891]  A.  0.  325;  60 

(r)  Doughty  y.  Firbank,  10  Q.  B.  D.  L.  J.  Q.  B.  683.     See  also  Membery  v. 

358 ;  52  L.  J.  Q.  B.  480 ;    Cox  v.  G.  W.  G.  W.  Bailway,  supra,  where  the  appli- 

Bailway,  supra.  cation  of  the  maxim  waa  discussed. 

(s)  Thomas  v.  Quartermaine,  18  Q.  B.  (x)  Smith  v.  Balcer,  supra. 

T>.  685 ;  66  L.  J.  Q.  B.  340 ;    Yarmouth  («/)  Church  v.  Applebii  Bros.,  58  L,  J, 

V.   France,  19  Q.  B.  D.  647;   57  L.  J.  Q.  B.  144. 
Q.  B.  7  ;  Menibery  v.  G.  W-  Bailway,  14 
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would  seem  to  be  complete  (z).  It  has  further  been  decided  that 
where  the  defence  of  volenti  non  fit  injuria  is  set  up,  the  em- 
ployer must  prove  not  only  that  the  workman  had  the  same 
means  of  knowing  the  risk  and  danger  that  his  employer  had, 
and  in  fact  did  know  it,  but  also  that  the  workman  had  agreed  to 
undertake  that  risk  (a).  The  maxim  has  no  application  to 
cases  where  the  injury  occurs  through  the  breach  of  statutory 
obligations  (&). 

By  sect.  3  of  the  Act,  "  The  amount  of  compensation  recover- 
able under  this  Act  shall  not  exceed  such  sum  as  may  be  found 
to  be  equivalent  to  the  estimated  earnings  (o),  during  the  three 
years  preceding  the  injury,  of  a  person  in  the  same  grade  em- 
ployed during  those  years  in  the  like  employment,  and  in  the 
district  in  which  the  workman  is  employed  at  the  time  of  the 
injury." 

By  sect.  4,  "  An  action  for  the  recovery  under  this  Act  of 
compensation  for  an  injury  shall  not  be  maintainable  unless 
notice  that  injury  has  been  sustained  is  given  within  six  weeks, 
and  the  action  is  commenced  within  six  months  from  the  occur- 
rence of  the  accident  causing  the  injury,  or,  in  case  of  death, 
within  twelve  months  from  the  time  of  death  :  Provided  always, 
that  in  case  of  death  the  want  of  such  notice  shall  be  no  bar  to 
the  maintenance  of  such  action  if  the  judge  shall  be  of  opinion 
that  there  was  reasonable  excuse  for  such  want  of  notice." 

The  notice  under  sect.  4  must  be  in  writing  {d),  for  this  section 
should  be  read  with  sect.  7  (see  jpost,  p.  786).  It  must  satisfy  the 
requirements  of  sect.  7,  but  it  would  seem  that  it  is  not  necessary 
that  the  notice  should  be  all  contained  in  the  document,  provided 
that  other  documents  refer  sufficiently  to  the  first  one  to  incorpo- 
rate its  contents  in  the  subsequent  documents  (e).  The  notice 
need  not  describe  the  injury  with  particularity,  and  therefore  the 
words  "  for  injury  to  his  leg  "  have  been  held  sufficient  (/).  So, 
a  notice  stating  that  the  plaintiff  "  was  injured  in  consequence  of 
your  negligence  in  leaving  a  certain  hoist  in  your  warehouse 
unprotected,  whereby,  &c,"  was  held  sufficiently  to  state  the 
"  cause  of  injury "  within  the   section,  although  the  evidence 

(«)  Per  Bowen,  L.J.,  in  Thomas  v.  Co.  (1901),  1  Q.  B.  93 ;    70  L.  J.  Q.  B. 

Quartermaine,  ante,  p.  781.  61 ;  and  post,  p.  810. 

(a)   Williams  T.  Birmingham  Battery  (cZ)  Moyle  v.  Jenkins,  8  Q.  B.  D.  116  ; 

Co.  (1899),  2  Q.  B.  338;  68  L.  J.  Q.  B.  51  L.   J.  Q.  B.  112  ;   Keen  v.  Millwall 

918.    See  also  per  Lord  Halsbury,   ia  Bock  Go.,  8  Q.  B.  D.  482 ;  51 L.  J.  Q.  B. 

Smith  V.  Baker,  supra.  277. 

(fi)  Baddeley  v.   Granville  (Earl),  19  (e)  Keen  v.  Millwall  Dock  Co.,  supra. 

Q.  B.  D.  423 ;  56  L.  J.  Q.  B.  501.  (/)  Stone  v.  Syde,  9  Q.  B.  D.  76 ;   51 

(c)  As  to  meaning  of  "  earnings,''  see  L.  J.  Q.  B.  452,  followed  in  Carter  v. 

Noel  V.  Bedruth  Foundry  Go.  (1896),  1  Drysdale,  12  Q.  B.  D.  91 ;  53  L.  J.  Q.  B. 

Q.  B.  453;   65  L.  J.  Q.  B.  330;    and  557;  hxitsss  Keeny.  MUlwall  Boch  Co., 

under  the  Workmen's  Compensation  Act,  snpra. 
1897,  Houghton  v.  Sutton  Heath  Collieries 

A.  3e 
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showed  that  the  negligence  consisted  in  allowing  the  plaintiff  to 
go  alone  on  the  hoist,  and  not  in  leaving  it  unprotected  (g). 

By  sect.  5,  "  There  shall  be  deducted  from  any  compensation 
awarded  to  any  workman,  or  representatives  of  a  workman,  or 
persons  claiming  by,  under,  or  through  a  workman  in  respect  of 
any  cause  of  action  arising  under  this  Act,  any  penalty  or  part  of 
a  penalty  which  may  have  been  paid  in  pursuance  of  any  other 
Act  of  Parliament  to  such  workman,  representatives,  or  persons 
in  respect  of  the  same  cause  of  action ;  and  where  an  action  has 
been  brought  under  this  Act  by  any  workman,  or  the  represen- 
tatives of  any  workman,  or  any  persons  claiming  by,  under,  or 
through  such  workman,  for  compensation  in  respect  of  any  cause 
of  action  arising  under  this  Act,  and  payment  has  not  previously 
been  made  of  any  penalty  or  part  of  a  penalty  under  any  other 
Act  of  Parliament  (h)  in  respect  of  the  same  cause  of  action,  such 
workman,  representatives,  or  persons  shall  not  be  entitled  there- 
after to  receive  any  penalty  or  part  of  a  penalty  under  any  other 
Act  of  Parliament  in  respect  of  the  same  cause  of  action."  The 
mere  fact  that  a  penalty  has  been  inflicted  upon  his  employer 
does  not  prevent  the  workman  from  bringing  his  action,  either  at 
common  law  or  under  tlie  Act  of  1880,  to  recover  damages  for 
injury  sustained  by  him  (i).  An  employer  does  not  escape  liability 
to  the  infliction  of  a  penalty  for  breach  of  a  duty  imposed  by 
statute  from  the  fact  that  the  workman  has  been  guilty  of 
contributory  negligence  (k). 

By  sect.  6,  provision  is  made  for  the  trial  of  all  actions  under 
the  statute  in  the  county  court  (l). 

By  sect.  7,  "Notice  in  respect  of  an  injury  under  this  Act 
shall  give  the  name  and  address  of  the  person  injured,  and  shall 
state  in  ordinary  language  the  cause  of  the  injury  and  the  date  at 
which  it  was  sustained,  and  shall  be  served  on  the  employer,  or, 
if  there  is  more  than  one  employer,  upon  one  of  such  employers. 

"  The  notice  may  be  served  by  delivering  the  same  to  or  at 
the  residence  or  place  of  business  of  the  person  on  whom  it  is  to 
be  served. 

"  The  notice  may  also  be  served  by  post  by  a  registered  letter 
addressed  to  the  person  on  whom  it  is  to  be  served  at  his  last 


(g)  Clarhaon  v.  Musgrave,  9  Q.  B.  D,  Q.  B.  783;  67  L.  J.  Q.  B.  537. 
386 ;  51  L.  J.  Q.  B.  525.  (I)  As  to  removal  of  action  by  cerlio- 

Qi)  Penalties  for  negligence  causing  rari  from  a  county  court  to  a  superior 

injury  have  been  imposed  by  the  follow-  court,  see  61  &  52  Vict.  c.  43,  ss.  126, 

ing  statutes :— 35  &  36  Viot.  c.  77,  s.  38 ;  129, 180, 132 ;  E.  S.  C.  1883,  Order  LIV. 

50  &  51  Vict.  c.  S8,  s.  70 ;  1  Edw.  7,  o.  r.  12,  and  Order  XXXV.  r.  6.    As  to 

22,  s.  136.  special  grounds  for  removal  of  such  an 

(«)  Groves  v.  Wirahorne  {Lord)  (1898),  action,  see  Munday  v.  Thames  Ironicorha 

2  Q.  B.  402 ;  67  L.  J.  Q.  B.  862.  .  Co.,  10  Q.  B.  D.  59 ;  52  L.  J.  Q.  B.  119. 

(/c)  BlenJeinsop    v.    Vgdea    (1898),    1 
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known  place  of  residence  or  place  of  business ;  and,  if  served  by 
post,  shall  be  deemed  to  have  been  served  at  the  time  when  a 
letter  containing  the  same  would  be  delivered  in  the  ordinary 
course  of  post;  and,  in  proving  the  service  of  such  notice,  it 
shall  be  sufficient  to  prove  that  the  notice  was  properly  addressed 
and  registered. 

"  Where  the  employer  is  a  body  of  persons,  corporate  or 
unincorporate,  the  notice  shall  be  served  by  delivering  the  same 
at-or  by  sending  it  by  post  in  a  registered  letter  addressed  to  the 
office,  or,  if  there  be  more  than  one  office,  any  one  of  the  offices 
of  such  body, 

"A  notice  under  this  section  shall  not  be  deemed  invalid  by 
reason  of  any  defect  or  inaccuracy  therein,  unless  the  judge  who 
tries  the  action  arising  from  the  injury  mentioned  in  the  notice 
shall  be  of  opinion  that  the  defendant  in  the  action  is  prejudiced 
in  his  defence  by  such  defect  or  inaccuracy,  and  that  the  defect 
or  inaccuracy  was  for  the  purpose  of  misleading." 

It  has  been  held  that  a  notice  left  at  the  place  of  business 
after  business  hours,  not  in  the  letter-box,  but  in  a  box  used  by 
the  foreman,  is  not  properly  served  (m). 

The  "  defect  or  inaccuracy  "  mentioned  in  the  section  must 
be  such  as  to  prejudice  or  mislead  the  defendant,  and  the 
omission  of  the  date  of  the  injury  was  held  to  be  a  "  defect  or 
inaccuracy  "  only  which  did  not  render  the  notice  invalid  (n). 
So,  also,  a  wrong  statement  of  the  cause  of  injury,  all  the 
requirements  of  the  Act  as  to  what  is  to  be  stated  in  the  notice 
having  been  complied  with,  has  been  held  to  amount  only  to  an 
inaccuracy  (o). 

By  sect.  8,  "Eor  the  purposes  of  this  Act,  unless  the  context 
otherwise  requires — ■ 

"The  expression  'person  who  has  superintendence  entrusted 
to  him '  means  a  person  whose  sole  or  principal  duty  is 
that  of  superintendence,  and  who  is  not  ordinarily  engaged 
in  manual  labour  (p). 

"  The  expression  '  employer '  includes  a  body  of  persons  cor- 
porate or  incorporate, 

"  The  expression  *  workman '  means  a  railway  servant  and  any 
person  to  whom  the  Employers  and  Workmen  Act,  1875, 
applies"  (q). 

(m)  Adami  v.  Nightingale,  L.  T.  April  (o)  Olarhson  v.  Musgrave,  9  Q.  B.  D. 

15,  1882,  p.  424,  Grove,  J.,  and  Huddle-  38U;  51  L.  J.  Q.  B.  525. 

ston,  B.  (p)  See  Kellard  v.  Boolce,  21  Q.  B.  D. 

(re)  Carter  v.  DrysdaU,  12  Q.  B.  D.  3G7;  57  L.  J.  Q.  B.  599;    and  an<e,  p. 

91 ;  53  L.  J.  Q.  B.  557,  following  Stoni  783,  note  (Z). 

V.  Eyde,  9  Q.  B.  D.  76 ;   51  L,  J.  Q.  B.  iq)  See  ante,  p.  782,  note  (c). 
452. 

3e2 
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WorJcmen'i  Compensation  Act. — The  liability  of  an  employer  to 
compensate  his  workmen  for  the  injuries  sustained  in  the  course 
of  their  employment  has  been  further  extended  by  the  Workmen's 
Compensation  Acts  of  1897  and  1900  (r).  The  principal  Act  of 
1897  makes  him  an  insurer  of  the  class  of  workmen  who  come 
within  the  Act;  his  liability  is  not  based  upon  any  breach  of 
duty  on  his  part  or  on  the  part  of  his  servants  or  agents :  but  the 
principle  upon  which  it  is  founded  applies  only  to  certain  specified 
employments,  and  is  not  of  general  application.  By  sect.  1,  sub- 
sect.  1  of  the  Act  of  1897  (s),  if  in  any  employment  to  which  the 
Act  applies  personal  injury  by  accident  arising  out  of  and  in  the 
course  of  the  employment  is  caused  to  a  workman,  his  employer 
is,  subject  as  therein  mentioned,  liable  to  pay  compensation  in 
accordance  with  the  scale  and  conditions  of  compensation  laid 
down  in  the  first  schedule  to  the  Act.  An  exception  to  the 
employer's  liability  to  pay  compensation  is  where  it  is  proved 
that  the  injury  to  the  workman  is  attributable  to  the  workman's 
serious  and  wilful  misconduct  (t).  By  sect.  7,  sub-sect.  1,  the  Act 
applies  only  to  employment  by  the  undertakers  as  thereinafter 
defined  (m),  "on  or  in  or  about"  (x)  (1)  a  railway  (y),  (2)  a 
factory  (z),  (3)  a  mine  (a),  (4)  a  quarry  (&),  (5)  an  engineering 
work  (c),  and  (6)  a  building  which  exceeds  thirty  feet  in 
height  (d),  and  is  either  being  constructed  or  repaired  by  means 
of  scaffolding  (e),  or  being  demolished,  or  on  which  machinery 
driven  by  steam,  water,  or  other  mechanical  power  (/)  is  being 
used  for  the  purpose  of  its  construction,  repair  (g),  or  demoli- 
tion (h).  The  Act  of  1900  has  added  another  employment,  namely, 
employment  in  agriculture  (i)  by  any  employer  who  habitually 
employs  one  or  more  workmen  in  such  employment  (7c) ;  and 

(r)  60  &  61  Vict.  0.  37 ;   63  &  64  Vict.  K.  B.  237 ;  71  L.  J.  K.  B.  1 ;  Wrigley  v. 

0.  22.  BagUy  (1901),  1  K.  B.  780 ;  70  h.  J. 

(8)  60  &  61  Viot.  0.  37,  s.  1  (1).  K.  B.  538. 

(i)  60  &  61  Viot.  c.  37,  b.  1  (2)  (c);  (g)  See  post,  p.  807. 

McNiehoUs  v.  Dawson  (1899),  1  Q.  B.  (ft)  60  &  61  Viot.  c.  37,  s.  7  (1). 

773 ;  68  L.  J.  Q.  B.  470 ;  '.Lowe  v.  Pear-  (i)  The  expression  "  employment  in 

aon  (1899),  1  Q.  B.  261 ;  68  L.  J.  Q.  B.  agrioulture  "  is  not  necessarily  limited 

122;  EumJlollv.  Nunnery  Colliery  Co.,  to  persons  mainly  employed  in  the  course 

80  L.  T.  42.     See  also  Logue  v.  Fullar-  of  xi    particular   year  in   the    manual 

ton,  3  Fra3.  1006 ;   Lynch  v.  Baird,  6  operations  of  tilling,  sowing,  and  reap- 

Fras.  271;  United  Collieries  v.  M'Ghie,  ing:  Beeper  Homer,  Jj.J.,  Smith  y.  Coles 

6  Fras.  808 ;  Powelly.  LanarksJiire  Steel  (1905),  2  K.  B.  827  ;  75  L.  J.  K.  B.  16. 

Co.,  6  Fras.  1039.  The  expression  "agriculture"  includes 

(k)  See  post,  p.  798.  horticulture,  forestry,  and  the  use  of 

(x)  See  post,  p.  805.  land  for  any  purpose  of  husbandry,  in- 

()/)  See  post,  p.  793.  elusive  of  the  keeping  and  breeding  of 

(z)  See  post,  p.  793.  live  stock,    poultry,    or  bees,  and  the 

(a)  See  post,  p.  797.  growth  of  fruit  and  vegetables :  see  63  & 

(6)  See  post,  p.  797.  64  A^ct.  o.  22,  s.  1  (3).    As  to  the  mean- 

(o)  See  post,  p.  797.  ing  given  to  the  word  "  forestry  "  in 


id)  See  post,  p.  806.  Scotland,    see   MeaUy  v.  McOowan,    4 

(e)  See  post,  p.  808.  Fraser,  883. 

(/)  See    Wilmott  v.   Paton  (1902),  1  (Je)  63  &  64  Vict.  o.  22,  s.  1  (1). 
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where  a  workmaa  is  employed  by  the  same  employer  mainly  in 
agricultural  but  partly  or  occasionally  in  other  work  (T),  the  Act 
applies  also  to  the  employment  in  such  other  work  (m).  There 
is,  however,  one  exception  to  the  Act  of  1900,  namely,  where  a 
contractor  provides  and  uses  machinery  driven  by  mechanical 
power  for  the  purpose  of  threshing,  ploughing,  or  other  agri- 
cultural work,  in  which  case  he,  and  he  alone,  is  liable  under  that 
Act  to  pay  compensation  to  any  workman  employed  by  him  on 
such  work  (n).  The  Act  of  1897  does  not  apply  to  seamen  (o), 
nor  does  it  apply  to  persons  in  the  naval  or  military  service  of  the 
Crown,  but  otherwise  it  does  apply  to  any  employment  by  or 
under  the  Crown  to  which  the  Act  would  apply  if  the  employer 
were  a  private  person  (p).  Contracts  excluding  the  operation  of 
the  Act  are  only  permissible  when  a  scheme  of  compensation  no 
less  favourable  to  the  workmen  and  their  dependants  than  the 
provisions  of  the  Act  is  substituted  for  it  (q).  In  the  event  of  an 
employer,  who  is  entitled  to  any  sum  from  insurers  in  respect  of 
compensation  due  to  a  workman,  becoming  bankrupt  or  making  a 
composition  or  arrangement  with  his  creditors,  or,  if  the  employer 
is  a  company,  of  the  company  having  commenced  to  be  wound  up, 
the  workman  has  a  first  charge  upon  the  sum  for  the  amount  of 
compensation  due  to  him,  and  the  County  Court  Judge  may 
direct  (r)  the  insurers  to  pay  the  sum  in  question  into  the  Post 
Office  Savings  Bank  (s). 

The  employer  is  not  liable  under  the  Act  of  1897  in  respect 
of  any  injury  which  does  not  disable  the  workman  for  a  period 
of  at  least  two  weeks  from  earning  full  wages  at  the  work  at 
which  he  was  employed  (t).  If  any  question  arises  in  any  pro- 
ceedings under  the  Act  as  to  the  liability  to  pay  compensation 
(including  any  question  as  to  whether  the  employment  is  one 
to  which  the  Act  applies),  or  as  to  the  amount  or  duration  of 
compensation,  the  question,  if  not  settled  by  agreement,  is,  subject 

(I)  Smith  V.  Coles  (1905),  2  K.  B.  827 ;  who  has  assented  to  a  duly  certified 

75  L.  J.  K.  B.  16.  scheme  cannot  sue  under  the  Employers' 

(m)  63  &  64  Vict.  o.  22,  s.  1  (3).     The  Liability  Act,  1880,  to  recover  damages 

Act  of  1900  is  not  limited  to  agricultural  from  an  injury  arising  afterwards  out  of 

■work  nor  need  the  work  be  on  or  in  or  and  in  the  course  of  his  employment, 

about  the  land  or  premises  of  the  em-  Taylor  v.  Mamstead  Colliery  Co.  (1904), 

ployer  :  see  Smithers  <r.  Wallis  (1903),  1  1  K.  B.  P.  88;  73  h.  J.  K.  B.  469. 

K.  B.  200  ;  72  L.  J.  K.  B.  57.  (r)  As  to  right  of  appeal  against  re- 

(m)  63  &  64  Vict.  c.  22,  s.  1  (2).  As  fusal  of  County  Court  judge,  see  Leech 

to  an  employer  who  agrees  with  a  con-  y.  Life  &  Reatth  Assurance  Assoc.  (}.%()X), 

tractor  for  the  execution  of  agricultural  1  K.  B.  707;  70  L.  J.  K.  B.  544;  Morris 

work  being    an    "  undertaker "    under  v.  Northern  Employers'  Mutual  Indem- 

sect.  4  of  Act  of  1897,  ih.                    _  nity  Co.  (1902),  2  K.  B.  165 ;  7]   L.  J. 

(o)  Boulder    Line,  Lim.    v.     Griffin  K.  B.  733 ;   Kniveton  v.  Northern  Em- 

0905')  A  C  220 ;  74  L.  J.  K.  B.  466.  players'  Mutual  Indemnity  Co.  (1902),  1 

(53)  60  &  61  Vict.  0.  37,  s.  8  (1).  K.  B.  880 ;  71  L.  J.  K.  B.  588. 

(g)  60  &  61  Vict.  c.  37,  s.  3.    See  sect.  (s)  60  &  61  Vict.  c.  37,  s.  5  (1). 

9  as  to  contracts  existing  at  the  com-  (()  Jb.,  s.  1  (2)  (a). 
mencement  of  the   Act,    A  workman 
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to  the  provisions  of  Schedule  I.  to  the  Act  (m),  to  be  settled  by- 
arbitration  (»).  It  is  a  condition  precedent  to  the  jurisdiction 
to  arbitrate  that  a  question  has  arisen  between  the  parties  and 
that  such  question  has  not  been  settled  by  agreement  {y).  An 
appeal  lies  direct  to  the  Court  of  Appeal  except  from  the  award 
of  an  arbitrator  appointed  by  a  County  Court  Judge  to  assess 
compensation  (z).  Proceedings  for  the  recovery  of  compensation 
are  not  maintainable  unless  notice  of  the  accident  has  been 
given  as  soon  as  practicable  after  the  happening  thereof,  and 
before  the  workman  has  voluntarily  left  the  employment  in  which 
he  was  injured,  and  unless  the  claim  has  been  made  within  six 
months  (a)  from  the  occurrence  of  the  accident  causing  the  injury, 
or,  in  case  of  death,,  within  six  months  from  the  time  of  death ; 
but  the  want  of  (6)  or  any  defect  or  inaccuracy  in  the  notice  is 
no  bar  to  the  maintenance  of  proceedings,  if  it  is  found  in  the 
proceedings  for  settling  the  claim  that  the  employer  is  not  pre- 
judiced (e)  in  his  defence  by  the  want,  defect,  or  inaccuracy,  or 
that  they  were  occasioned  by  mistake  or  other  reasonable  cause  (d). 
If  within  the  time  limited  for  taking  proceedings  an  action  is 
brought  to  recover  damages  independently  of  the  Act  for  injury 
caused  by  any  accident,  and  it  is  determined  in  such  action  that 
the  injury  is  one  for  which  the  employer  is  not  liable  in  such 
action,  but  that  he  would  have  been  liable  under  the  Act  of  1897, 
then  the  action  is  to  be  dismissed;  and  the  court  in  which  the 
action  is  tried  shall,  if  the  plaintiff  so  chooses,  proceed  to  assess 
the  compensation,  and  shall  be  at  liberty  to  deduct  from  ^the 
compensation  all  the  costs  which,  in  its  judgment,  have  been 
caused  by  the  plaintiff  bringing  the  action  instead  of  proceeding 
tinder  the  Act  (e).    Where  the  injury  for  which  compensation  is 

(m)  Sched.  I.  makes  provision  as  to  Boch  Co.  (1900),  2  Q.  B.  245;  69  L.  J, 

the  scale  and  conditions  of  compensa-  Q.  B.  554. 

tion.     See  poet,  p.  809.  (6)  Oshorn  v.  Tickers,  Son  &  Maxim 

(x)  60  &  61  Yict.  c.  37,  s.  1  (3).     See  (1900),  2  Q.  B.  91 ;  69  L.  J.  Q.  B.  606. 

also  Sched.  II.  and  Workmen's  Compen-  (e)  The  onus  is  on  the  workman  to 

sation  Rules,  1898-1900.  show  that  the  employer  has  not  been 

(!/)  Field  V.  Longden  &  Sons  (1902),  1  prejudiced  by  want  of  notice :  see  Oshoi-n 

K.  B.  47  ;  71  L:  J.  K.  B.  120.  v.  Viclcers,  Son  &  Maxim,  supra. 

(z)  Gibson  V.  Wormald  (1904),  2  K.  B.  (d)  60  &  61  Viet.  c.  37,  s.  2  (1).     As 

40 ;  73  L.  J.  K.  B.  491.    As  to  the  juris-  to  the  form  and  mode  of  service  of  the 

diction  of  the  Court  of  Appeal  to  enter-  notice,  see  ib.   sub-sects.  2-5 ;    Fouiell 

tain  appeals  on  questions  of  law,  see  v.  Main  Colliery  Co.  (1900),  A.  0.  367 ; 

Smith  v.  Lane.  &  Yoi-lcs.  Ely.  (1899),  1  69  L.  J.  Q.  B.  758. 

Q.  B.  141 ;  68  L.  J.  Q.  B.  51 ;  and  60  &  (e)  60  &  61   Vict.   o.   37,    s.   1    (4). 

61  Vict.  0.  37,  Sched.  II.  (4).  Edwards  v.  Godfrey  (1899),  2  Q.  B.  333 ; 

(a)  An  absolute    agreement  to    pay  68  L.  J.  Q.  B.  666.     The  court  has  to 

compensation    precludes    an    employer  give  a  certificate,  which  has  the  force  of 

from  taking  the  objection  that  the  claim  an   award,    for  compensation    assessed 

is  out  of  time —  Wright  v.  Bagnall  &  Sons  under  this  sub-section.    As  to  the  power 

(1900),  2  Q.  B.  240;    69  L.  j.  Q.  B.  551  of  the  court  to  award  costs,  see  Cutter- 

— but  a  mere  voluntary  payment  of  the  mole  v.  Atlantic  Transport  Co.  (1902),  1 

maximum  weekly  wages  during  the  time-  K.  B.  204 ;  71  L.  J.  K.  B.  173. 
limit  will  not,  Randall  v.   Hill's   Dry 
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payable  was  caused  under  circumstances  creating  a  legal  liability 
in  some  person  other  than  the  employer  to  pay  damages  in  respect 
thereof,  the  workman  may  at  his  option  proceed  (/)  either  at 
law  against  that  person  to  recover  damages  or  against  his  em- 
ployer for  compensation  under  the  Act  of  1897,  but  not  against 
both,  and  if  compensation  be  paid  under  the  Act,  the  employer 
is  entitled  to  be  iademnifled  by  the  other  person  {g).  Where  the 
injury  was  caused  by  the  personal  negligence  or  wilful  act  of 
the  employer,  or  of  some  person  for  whose  act  or  default  the 
employer  is  responsible,  nothing  in  the  Act  is  to  affect  any  civil 
liability  of  the  employer ;  but  in  that  case  the  workman  may,  at 
his  option  Qi),  either  claim  (i)  compensation  under  the  Act,  or 
take  the  same  proceedings  as  were  open  to  him  before  the  com- 
mencement of  the  Act;  but  the  employer  is  not  to  be  liable  to 
pay  compensation  for  injury  to  a  workman  by  accident  arising 
out  of  and  in  the  course  of  the  employment  both  independently 
of  and  also  under  the  Act,  and  is  not  to  be  liable  to  any  proceed- 
ings independently  of  the  Act,  except  in  case  of  such  personal 
negligence  or  wilful  act  as  aforesaid  {¥).  If  it  is  proved  that  the 
injury  to  a  workman  is  attributable  to  the  serious  and  wilful  mis- 
conduct of  the  workman,  any  compensation  claimed  in  respect  of 
that  injury  is  to  be  disallowed  (J).  Nothing  in  the  Act  of  1897 
is  to  affect  any  proceeding  for  a  fine  under  the  enactments  relating 
to  mines  (m)  or  factories  (ra),  or  the  application  of  any  such  fine ; 
but  if  any  such  fine,  or  any  part  thereof,  has  been  applied  for  the 
benefit  of  the  person  injured,  the  amount  so  applied  is  to  be  taken 
into  account  in  estimating  the  compensation  under  the  Act  (o). 

Workmen  s  compensation — Sub-contracting. — Where  in  an  em- 
ployment to  which  the  Act  applies,  the  undertakers  as  therein- 
after defined  (p)  contract  with  any  person  for  the  execution  by 
or  under  such  contractor  of  any  work,  and  the  undertakers  would, 

(/)  As  to  the  meaning  of  the  word  Stephens    v.   Dudbridge   Iromoorlcs  Co. 

"  proceed,"    see     Thompion   v.    JV.    E.  (1904),  2  K.  B.  225  ;  73  L.  J.  K.  B.  739. 

Marine  Engineering  Co.  (1903),  1  K.  B.  As  to  granting  a  new  trial  in  an  unsuo- 

428 ;  72  Ij.  J.  K.  B.  222.  oessful  action  in  which  the  option  had 

(g)  60  &  61  Vict.  c.  37,  s.  6.     Oliver  v.  not  been  exercised,  see  Isaacson  v.  New 

Nautilus  St.  Sh.  Co.  (1903),  2  K.  B.  639 ;  Grand,  Lim.  (1903),  1  K.  B.  539 ;  72 

72  L.  J.  K.  B.  857;  Randall  v.  Hill's  L.  J.  K.  B.  227. 

Dry  Dock  Co.  (1900),  2  Q.  B.  245 ;  69  (i)  As  to   withdrawal  of  claim,  see 

L.  J,  Q.  B.  554.     As  to  a  person  claim-  Rouse  v.  Dixon,  supra. 

ing  to  be  indemnified  under  sect.  6,  see  (/c)  60  &  61  Vict.  c.  37,  s.  1  (2)  (6). 

further,  Shipowners'   Negligence  (Be-  See  also  Elliott  v.  Liggins  (1902),    2 

medies)  Act,  1905  (5  Edw.  7,  o.  10),  s.  1  K.  B.  84 ;  71  L.  J.  K.  B.  483. 

(4), post,  p.  820.  (0  60  &  61  Vict,  o.  37,  s.  1  (2)  (o). 

(fe)  There  is    no  real  option  where  (m)  See  35  &  36  Vict.  o.  77,  s.  38 ;  50 

there  is  no  liability  under  the  Act :  see  &  51  Vict.  o.  58,  s.  70. 

Bouse  V.  Dixon  (1904),  2  K.  B.  628;  73  («)  See  1  Edw.  7,  o.  22,  s.  186. 

L.  J.  K.  B.  662,  and  observations  therein  (o)  60  &  61  Vict.  c.  37,  s.  1  (5). 

on  Edwards  v.  Godfrey  (1899),  2  Q.  B.  (p)  See  60  &  61  Vict.  o.  37,  s.  7  (2), 

333 ;  68  L.   J.  Q.   B.  666.    As  to  the  post,  p.  798. 
exercise  of  the  option  by  an  infant,  see 
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if  such  work  were  executed  by  workmen  immediately  employed 
by  them,  be  liable  to  pay  compensation  under  the  Act  to  those 
workmen  in  respect  of  any  accident  arising  out  of  and  in  the 
course  of  their  employment,  the  undertakers  are  liable  to  pay  to 
any  workman  employed  in  the  execution  of  the  work  any  com- 
pensation which  is  payable  to  the  workman  (whether  under  the 
Act  or  in  respect  of  personal  negligence  or  wilful  act  indepen- 
dently of  the  Act)  by  such  contractor,  or  would  be  so  payable  if 
such  contractor  were  an  employer  to  whom  the  Act  applies  {q). 
The  undertakers  are  entitled  to  be  indemnified  by  any  other 
person  who  would  have  been  liable  independently  of  the  section  (r). 
An  undertaker  who  has  contracted  for  the  erection  of  a  whole 
building  and  has  made  a  sub-contract  with  another  for  part  of 
the  work,  is  entitled  to  an  indemnity  from  the  sub-contractor  for 
compensation  paid  by  him  under  the  Act  to  a  workman  of  the  sub- 
contractor, wherever  the  latter  would  himself  have  been  liable  (s). 
Sect.  4  does  not  apply  to  any  contract  with  any  person  for 
the  execution  by  or  under  such  contractor  of  any  work  which  is 
merely  ancillary  or  incidental  to,  and  is  no  part  of,  or  process  in, 
the  trade  or  business  carried  on  by  "  such  undertakers  "  (f)  re- 
spectively {u).  Thus  the  work  of  building,  repairing,  and  paint- 
ing a  railway  station  is  no  part  of  or  process  in  the  trade  or 
business  carried  on  by  a  railway  company,  and  consequently, 
where  a  company  entered  into  a  contract  with  a  contractor  for 
the  execution  of  such  work,  the  company  were  held  not  to  be,  as 
undertakers,  liable  to  pay  compensation  to  a  workman  in  the 
employment  of  the  contractor  who  had  sustained  injury  in  the 
course  of  executing  the  work  (a;).  The  erection  of  machinery  in 
a  textile  factory,  such  as  putting  a  new  driving-wheel  into  an 
engine  in  a  cotton-spinning  factory,  is  merely  ancillary  or  in- 
cidental to,  but  no  part  of,  the  trade  or  business  carried  on  by  a 
cotton-spinner  («/).  Where  a  builder,  who  had  contracted  to 
construct  a  factory,  sub-contracted  for  the  fixing  of  an  iron  roof, 
it  was  held  by  the  Court  of  Appeal,  having  regard  to  the  finding 
of  the  County  Court  Judge,  that  the  fixing  of  the  roof  was  no 
part  of  the  business  of  the  builder,  that  he  was  not  liable  under 

(2)  60  &  61  Vict.  0.  37,  s.  4.  (s)  Cooper  v.    Wright  (1902),  A.    0. 

(r)  lb.    Ab  to   notice  of  Indemnity  302 ;  71  L.  J.  K.  B.  642,  overruling  Cass 

claim  required,  see  Appleby  v.  Sorseley  v.  Butler  (1900),  1   Q.  B.  777 ;   69  L.  J. 

Co.  (No.  2)  (1899),  2  Q.  B.  521 ;  68  L.  J.  Q.  B.  362.    See  also  McCabe  v.  Jopling  & 

Q.  B.  894 ;   also  Workmen's  Compensa-  Falmer's  Travelling  Oradle,  Lim.  (1904), 

tion  Eules,  1898,  rr.  19,  23.     An  under-  1  K.  B.  222 ;  73  L.  J.  K.  B.  129. 

taker  liable  to  pay  an  agreed  amount  of  (t)  See  s.  7  (2),  post,  p.  798. 

compensation  to  a  sub-eontraetor's  work-  («)  60  &  Gl  Viet.  c.  37,  s.  4. 

man  can  sue  the  sub-contractor  in  the  (a;)  Fearce  v.   L.   &  8.    W.  Railway 

High  Court  on  the   indemnity,  and  is  (1900),  2  Q.  B.  100  ;  69  L.  J.  Q.  B.  683. 

not  limited  to  the  arbitration  procedure  (!/)  Wrigley  v.  Bagley  (1901),  1  K.  5, 

to  recover  the  same.  m-onsv.Coo7i;(1905),  780;  70  L,  J.  K.  B.  538. 
IK.  B,  53;  74L,  J.K.  B.  95. 
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the  last  clause  of  sect.  4  to  pay  compensation  for  injury  sus- 
tained by  a  workman  in  the  employment  of  the  sub-contractor  (z)  ; 
but  where  builders  had  contracted  to  demolish  a  house,  and  had 
then  entered  into  a  sub-contract  for  such  demolition,  it  was  held 
that  such  demolition  was  not  merely  ancillary  to  but  was  part 
of  the  business  carried  on  by  the  builders  (a). 

Where  any  employer  within  the  Act  of  1900  agrees  with 
a  contractor  for  the  execution  by  or  under  that  contractor  of  any 
work  in  agriculture,  sect.  4  of  the  Act  of  1897  applies  in  respect  of 
any  workman  employed  in  such  work  as  if  that  employer  were 
an  undertaker  within  the  meaning  of  the  Act  of  1897  (h). 

WorJcmen's  compensation — "  Bailway." — The  word  "  railway  " 
in  the  Act  of  1897  means  the  railway  of  any  railway  company 
to  which  the  Eegulation  of  Railways  Act,  1873  (c),  applies,  and 
includes  a  light  railway  made  under  the  Light  Eailways  Act, 
1896  {d) ;  and  "  railway "  and  "  railway  company  "  have  the 
same  meaning  as  in  the  Acts  of  1873  and  1876  (e).  It  has  been 
held  that  a  refreshment-room  which  opens  off  a  railway  is  not 
part  of  a  railway  (/).  Sect.  3  of  the  Act  of  1873  defines 
"railway  "  as  including  "every  station,  siding,  wharf,  or  dock  of 
or  belonging  to  such  railway  and  used  for  the  purposes  of  public 
traffic"  (^). 

Workmen's  compensation — "  Factory" — The  expression  "  fac- 
tory "  in  the  Act  of  1897  has  the  same  meaning  as  in  the 
Factory  and  Workshops  Acts,  1878  to  1891  Qi),  and  also  includes 
any  dock,  wharf,  quay,  warehouse,  machinery,  or  plant  to  which 
any  provision  of  the  Factory  Acts  is  applied  by  the  Factory  and 
Workshop  Act,  1895,  and  every  laundry  worked  by  steam,  water, 
or  other  mechanical  power  {i). 

The  Act  does  not  apply  to  persons  employed  about  the 
business  of  a  factory,  where  such  employment  does  not  involve 
physical  contiguity  to  the  factory  within  such  limits  as  are 
reasonably  necessary  for  the  ordinary  business  carried  on  there  {k). 
Therefore  a  workman  conveying  water  in  a  water-cart  for  the 
supply  of  a  steam-engine,  which  was  a  factory  within  the  Act  of 
1897,  who  when  at  a  distance  of  at  least  110  yards  from  the 
engine  suffered  injury  in  consequence  of  the  horse  drawing  the 


(z)  Busli  V.   Eawes  (1902),  1  K.  B.  (3)  36  &  37  Vict.  e.  48,  s.  3.    Turnbull 

216;  71  L.  J.  K.  B.  68.  v.  Lamhton  GolUeriea  Co.,  82  L.  T.  589. 

(a)  Knight  v.  CvUtt  &  Co.  (1902),  1  (/t)  Repealed.    See  now  Factory  Act, 

K.  B.  31 ;  71  L.  J.  K.  B.  65.  1901  (1  Edw.  7,  c.  22),  and  in  particular 

(6)  63  &  64  Vict.  c.  22,  s.  1  (2).  bs.  104, 105, 106, 149,  and  150,  and  Sched. 

(c)  36  &  37  Vict.  c.  48.  VI.,  Parts  I.  and  II. 

id)  59  &  60  Vict.  c.  48.  («)  60  &  61  Vict.  c.  37,  s.  7  (2). 

(e)  60  &  61  Vict.  c.  37,  s.  7  (2).  (fc)  Fenn  v.  Miller  (1900),  1  Q.  B.  788  : 

(/)  Milner  v.   G.  N.  Ely.  (1900),  1  69  L.  J.  Q.  B.  439, 
Q.  B.  795 ;  69  U  J.  Q.  B.  427. 
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cart  running  away,  was  held  not  to  be  employed  on  or  about  a 
factory  (T).  The  factory  raust  be  the  factory  of  the  undertakers 
against  whom  compensation  for  injury  to  a  workman  is  sought, 
in  order  to  bring  the  case  within  the  Act  (m). 

A  firm  of  coal  merchants  who  used  dock  machinery  belonging 
to  a  railway  company  in  order  to  load  a  vessel  from  the  dock 
have  been  held  to  be  («),  but  a  firm  of  engineers  who,  under 
contract,  were  putting  a  driving-wheel  into  a  steam-engine  in  a 
cotton-mill,  have  been  held  not  to  be,  occupiers  of  a  factory 
within  the  meaning  of  the  Act  (o).  Where  contractors  were 
painting  a  vessel  lying  in  dock,  part  of  whose  crew  were  on 
board,  and  the  contractor's  workmen  merely  went  on  board  to  do 
the  work,  it  was  held  that  the  contractors  had  the  actual  use  and 
occupation  of  a  "  factory  "  (p). 

Sect.  23  of  the  Factory  Act,  1895,  which  provided,  inter  alia, 
that  certain  provisions  of  the  Factory  Acts  were  to  have  effect 
as  if  every  dock,  wharf,  quay  and  warehouse,  and,  so  far  as 
relates  to  the  process  of  loading  or  unloading  therefrom  or 
thereto,  all  machinery  and  plant  used  in  that  process,  were 
included  in  the  word  "  factory,"  is  repealed  by  the  Factory  Act, 
1901  (q),  but  is  re-enacted,  with  modification  within  the  meaning 
of  the  Interpretation  Act,  1889  (r),  by  sect.  104  of  the  Act  of 
1901,  so  that  the  Workmen's  Compensation  Act,  1897,  must  be 
construed  as  now  referring  to  sect.  104  of  the  Act  of  1901  (s). 
The  expression  "factory"  in  the  Act  of  1897  now  includes 
machinery  used  in  the  process  of  loading  or  unloading,  or  coaling 
any  ship  in  any  dock,  harbour,  or  canal  (t). 

Where  a  vessel  which  was  moored  to  a  quay  was  unloaded 
by  means  of  a  hydraulic  crane,  hired  from  a  dock  company  by 
the  shipowners,  one  of  whose  employees  worked  it,  it  was  held 
that  the  crane  was  a  "  factory "  within  sect.  7  of  the  Act  of 
1897  (m).     An  engine  and  mill  used  by  a  farmer  for  grinding 

(I)  Fenn  v.  Miller,  ante,  p.  793.  Baine  v.  Johson  &  Co.  (1901),  A.  0.  404 ; 

(m)  Wrigley  v.  Whittalcer  (1902),  A.  0.  70  L.  J.  K.  B.  771,  which  disapproved  of 

?99;    71   h.  J.  K.   B.   600,  approving  Flowers  \.  Chambers  il89d),2  Q,.B.li2; 

Francis  v.    Turner  Brothers  (1900),  1  68  L.  J.  Q.  B.  648. 

Q.  B.  478 ;  69  L.  J.  Q.  B.  182.  (q)  1  Edw.  7,  o.  22,  s.  161,  and  Sohed. 

(ri)  Carrington    v.    Bannister   &    Co.  VII. 

(1901),  1  K.  B.  20;  70  L.  J.  K.  B.  31.  (r)  52  &  53  Vict.  o.  63,  s.  38. 

(o)  Wrigley  v.  Bagley  (1901),  1  K.  B.  (s)  Stevens    v.   General  St.   Nav.   Co. 

780 ;  70  L.  J.  K.  B.  538.    As  to  what  (1903),  1  K.  B.  890 ;   72  L.  J.  K.  B.  417. 

constitutes  "  actual  use  or  occupation"  (t)  Stevens  v.    General  St.  Nav.  Co., 

of  a  dock,  wharf,  quay,  or  warehouse,  &o.,  supra.    For  definitions  of  "ship"  and 

within  sect.  104  of  the  Factory  Act,  1 901  "  harbour,"  seo  1  Edw.  7,  o.  22,  s.  104  (2), 

(1  Edw.  7,  0.  22),  see  WeavingsY.  Kirk  &  and  57  &  58  Vict.  c.  60,  s.  742. 

Randall  (1904),  1  K.  B.  213 ;  73  L.  J.  («)  Woodham    v.   Atlantic   Transport 

K.  B.  77.  Co.  (1899),  1  Q.  B.  15;   68  L.  J.  Q.  B. 

ip)  Bartell  v.  Gray  &  Co.  (1902),  1  17.     See  also  Carrington  v.  Bannister  & 

K.  B.  225;  71  L.  J.  K.  B.  115.   See  also  Co.  (1901),  1  K.  B.  20;  70  L.  J.  K.  B. 

Merrill  v.  Wilson,  Sons  &  Co.  (1901),  1  31 ;  Stuart  v.  Nixon  (1901),  A,  C.  79  ;  70 

K.  B.  35 ;  70  L.  J.  K.  B.  97,  approved  iu  L.  J.  K.  B.  170, 
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meal  for  feeding  stock  ou  his  farm  are  not  a  "factory"  (x). 
Machinery  in  a  factory  as  defined  by  the  Factory  Act  is  itself  a 
"  factory"  withia  the  meaning  of  sect.  7  of  the  Act  of  1897  (y). 
It  has  been  held  that  premises  used  solely  for  the  purposes  of 
washing  beer-bottles  by  manual  labour  with  the  aid  of  mechanical 
power  and  filling  them  with  beer  by  manual  labour  only  is  not 
a  non-textile  "  factory  "  within  the  meaning  of  the  Factory  Act, 
1878  (z),  on  the  ground  that  the  mere  washing  of  beer-bottles  is 
not  doing  anything  incidental  to  the  adapting  for  sale  of  beer 
as  bottled  beer  (a);  but  bottling  stores  used  for  aerating  and 
bottling  beer,  where  carbonic  acid  gas  and  beer  are  mixed 
together  by  mechanical  power  and  then  put  into  bottles  by  a  tap, 
the  nozzle  of  which  is  pulled  down  by  hand  into  the  neck  of  the 
bottles,  the  beer  flowing  from  the  top  and  filling  the  bottle  by  the 
pressure  of  the  gas,  come  within  the  definition  of  non-textile 
factory  in  the  Factory  Act,  1878  (b).  An  engine-house  and 
machinery  (including  an  engine  upon  workhouse  premises  under 
the  control  of  the  guardians)  used  for  generating  electrical  energy 
for  the  lighting  of  the  workhouse  and  for  other  purposes,  constitute 
a  "  factory  "  within  sect.  149,  sub-sect.  1  (a)  of  the  Factory  Act, 
1901  (c),  the  workhouse  being  a  "public  building"  within  Part  I. 
(20)  of  the  Sixth  Schedule  (d). 

Every  dock  or  wharf  is  a  "  factory  "  within  the  meaning  of 
sect.  7  of  the  Act  of  1897  (e).  The  word  "  dock,"  however,  in 
sect.  23  of  the  Factory  Act,  1895  (/ ),  has  been  held  to  mean 
the  solid  structure  and  body  of  the  dock,  not  the  water  space 
within  its  limits  ;  and  a  ship  floating  in  a  dock  is  not  "  premises 
within  the  same  or  forming  part  thereof ; "  so  that  a  seaman  doing 
the  ordinary  work  of  a  seaman  on  a  ship  so  situated  is  not,  under 
the  Workmen's  Compensation  Act,  1897,  entitled  to  compensation 
for  injury  sustained  in  the  course  of  such  work  (g).  Where  a 
firm  of  ship  repairers  hired  a  dry  dock  for  the  purpose  of  repairing 
a  ship,  it  has  been  held  that  they  were  the  occupiers  of  a  dock 
which  by  sect.  7  of  the  Act  of  1897  was  a  "  factory  "  (h). 

(x)  Nashy.EolUnshead (1901\1  K.B.  (e)  Barrett  v.  Kemp  Brothers  (1904), 

700;   70  L.  J.  K.  B.  571.   Of.  1  Edw.  7,  1  K.  B.  517;   73  L.  J.  K.  B.  138;  Baine 

c.  22,  s.  149  (1)  (c).  V.  Jolson  &   Co.  (1901),  A.  0.  404 ;  70 

(j/)  McNicliolas  v.  Dawson  (1899),  1  L.  J.  K.  B.  771,  overruling ifa?Z  v.  S?ioio- 

Q.  B.  773;  68  L.  J.  Q.  B.  470.  den,  Hubbard  li  Co.  (1899),  2  Q.  B.  136; 

(z)  41  Viot.  c.  16  s.  93,  repealed  and  68  L.  J.  Q.  B.  645. 

re-enaoted  1  Edw.  7,  o.  22,  s.  149  (1).  (/)  58  &  59  Vict.  o.  37,  s.  23. 

(a)  Law  V.  G-raJiam,  [1901]  2  K.  B.  (gr)  Houlder    Line,    Lim.    v.    Oriffin 

327;  70  L.  J,  K.  B.  608.  (1905),  A.  0.  220;   74  L.  J.  K.  B.  466. 

(6)  Moare  v.  Truman,  Hanbury  &  Co.,  Aa  to  a  landing-stage  whiola  by  reason 

71  L.  J.  K.B.  380,  distinguishing  Law  of  its  being  a  wharf  might  bo  a  "factory," 

V.  Graham,  supra.                .  see  Owens  v.  Campbell  (1904),  2  K.  B. 

(e)  1  Edw.  7,  o.  22,  s.  149  (1).  60 ;  73  L.  J.  K.  B.  734. 

(d)  Mile  End  Old  Toim  Guardians  v.  (A)  Baine  v.  Jobson  &  Co.  (1901),  A.  0. 

abare  (1903),  2  K.  B.  483 ;  72  L.  J.  K.  B.  404;    70  L.   J.  K  B.  771,   approving 

651.  Merrill  v  Wilson  (1901),  1  K.  B.  35 ;   70 
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So,  also,  where  the  owners  of  a  ship  moored  her  alongside  a 
dock-quay  for  the  purpose  of  discharging  her  cargo,  other  than 
cattle,  by  their  own  workmen  on  to  the  quay,  and  employed  a 
workman  to  assist  in  discharging  the  cattle  into  lighters,  and 
that  workman  fell  into  the  dock  and  was  killed  whilst  assisting 
to  place  a  gangway  as  a  means  of  access  for  the  crew  and 
workmen  from  the  quay  to  the  ship  during  the  discharge  of 
the  cargo,  it  was  held  that  the  quay  alongside  the  ship  was  a 
"  factory  "  of  which  the  shipowners  were  undertakers  (i) ;  so  also 
where  a  ship  in  dock  was  loading  cargo  from  another  ship  lying 
alongside,  and  also  from  the  quay  by  means  of  hydraulic  cranes  (Ic). 
A  workman  employed  in  a  factory  which  is  a  shipbuilding  yard 
is  not  excluded  from  the  Act  of  1897  by  reason  only  that  the 
accident  arose  outside  the  yard  in  the  course  of  his  work  upon 
a  vessel  in  any  dock,  river,  or  tidal  water  near  the  yard  (I). 
Where  a  piece  of  land  within  the  ambit  of  a  system  of  docks 
leased  to  a  firm  of  timber  merchants  for  storing  timber  was 
situate  about  forty  yards  from  the  water  of  one  of  the  timber 
docks  forming  part  of  the  dock  system,  it  has  been  held  there 
was  evidence  to  justify  a  finding  that  the  piece  of  land  was  a 
'"  dock,  wharf,  or  quay  "  so  as  to  be  a  "  factory  "  within  sect.  7 
of  the  Act  of  1897,  the  Court  of  Appeal  treating  the  question 
whether  a  certain  place  was  a  dock  or  not  as  a  question  of 
fact  (m).  A  "  warehouse,"  in  order  to  be  within  the  definition 
in  sect.  7  of  the  Act  of  1897,  need  not  necessarily  be  in  contiguity 
to  water  (n).  A  pla,ce  where  goods  are  stored,  used  in  connection 
with,  and  ancillary  to,  a  wholesale  business,  is  a  "  warehouse " 
within  the  meaning  of  the  Act  (o). 

Where  a  building  exceeding  thirty  feet  in  height — in  which 
more  than  twenty  persons,  not  being  domestic  servants,  were 
employed  for  wages,  and  to  which  certain  provisions  of  the  Factory 
Act,  1901,  as  to  notice  of  accident,  &c.,  were  by  sect.  105  (2) 

L.  J.  K.  B.  97 ;  but  dieapproving  Flowers  173.    As  to  what  constitutes    use  and 

V.   Chambers  (1899),  2  Q.  B.  Ii2 ;   68  occupation  of  a  dock,  see  Bartell  y.  Gray 

L.  J.   Q.  B.  648;    and  also  in    effect,  <fc  Co.,  ante,  p.  794. 

though  not  expressly.  Sail  v.  Snowden,  (I)  60  &  61  Vict.  c.  37,  s.  7  (3).  "  Ship- 

Bubbard  &  Co.  (No.  2)  (1899),  2  Q.  B.  building  yards  "  are  defined  in  1  Edw. 

136  ;   68  L.  J.  Q.  B.  645  (wharf) ;   Hen-  7,  c.  22,  Sched.  VI.,  Part  II.  (25) ;    and 

neiiy  v.  M'Cabe  (1900),  1  Q.  B.  491 ;  69  see  ib.,  s.  149  (1)  (6). 

L.  Ji  Q.  B.  173  (machinery  on  ship  in  (m)  Kenny  v.  Harrison  (1902),  2  K.  B. 

dock)  ;  and  Spencer  v.  Livett  (1900),  1  168 ;  71  L.  J.  K.  B.  783,  distinguishing 

Q.  B.  498 ;   69  L.  J.  Q.  B.  338  (machi-  Haddooh  v.  Humphery  (1900),  1  Q.  B. 

nery  on  ship  in  dock).  609  ;    69  L.  J.  Q.  B.  327,   where  the 

(»)  Merrill    v.    Wilson,   Sons   &    Co.  question  was  whether  or  not  the  place 

(1901),  1  K.  B.  35 ;    70  L.  J.  K.  B.  97.  where    the    accident    happened  was  a 

See  also  Carrington  v.  Sannieter  &  Co.  wharf,  and    the    County  Court    Judge 

(1901),  1  K.  B.  20;   70  L.  J.  K.  B.  31 ;  found  it  was  not. 

and  Stuart  y.  Nixon  (1901),  A.  0.  79;  (m)  WilmoU\.Paton  (1902),  1  K.  B. 

70  L.  J.  K.  B.  170.  237 ;  71  L.  J.  K.  B.  1. 

(7c)  Cattermole  y.   Atlantic  Transport  (o)  Oreen  v.  Britten  (1904),  1  K.  B, 

Co.  (1902),  1  K.  B.  204 ;  71  L.  J.  K.  B.  350 ;  73  Jj.  J.  K,  B.  Ig6, 
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applied  as  if  the  building  were  included  in  the  word  "  factory  "— 
contained  no  machinery  or  plant,  but  was  used  for  exhibiting, 
selling,  and  repairing  bicycles  and  tricycles,  it  was  held  that  the 
building  was  not  by  virtue  of  that  section  a  "  factory  "  so  as  to 
be  brought  within  the  definition  contained  in  sect.  7  (2)  of  the 
Act  of  1897  0). 

Workmen's  compensation — "  Mine."-^ln  the  Act  of  1897 
"  mine  "  means  a  mine  to  which  the  Coal  Mines  Eegulation  Act, 
1887  (q),  or  the  Metalliferous  Mines  Eegulation  Act,  1872  (r), 
applies  (s).  The  Act  of  1887  applies  to  mines  of  coal,  of  stratified 
ironstone,  of  shale,  and  of  fireclay  (t).  Sect.  75  of  the  Act  of 
1887  provides  that  in  that  Act,  unless  the  context  otherwise 
requires,  "  mine  "  includes  every  shaft  in  the  course  of  being 
sunk,  and  every  level  and  inclined  plane  in  the  course  of  being 
driven,  and  all  the  shafts,  levels,  planes,  works,  tramways,  and 
sidings,  both  below  ground  and  above  ground,  in  and  adjacent  to 
and  belonging  to  the  mine;  and  it  has  been  held  that  an  engine- 
driver  who  was  killed  whilst  driving  an  engine  upon  a  private 
railway  connecting  certain  coal  collieries  was  not  employed  on, 
in,  or  about  a  "mine"  within  the  meaning  of  the  section  (u). 
By  sect.  41  of  the  Act  of  1872,  the  word  "  mine,"  as  therein  used, 
includes  every  shaft  (including  pit)  in  the  course  of  being  sunk, 
and  every  level  and  inclined  plane  in  the  course  of  being  driven 
for  commencing  or  opening  any  mine,  or  for  searching  for  or 
proving  minerals,  and  all  the  shafts,  levels,  planes,  works, 
machinery,  tramways,  and  sidings,  both  below  ground  and  above 
ground,  in  and  adjacent  to  a  mine,  and  any  such  shaft,  level,  and 
inclined  plane,  and  belonging  to  the  mine  (x) . 

Workmen's  compensation — "  Quarry." — This  word  in  the  Act 
of  1897  {y)  means  a  quarry  under  the  Quarries  Act,  1894  (z),  by 
sect.  1  of  which  a  quarry  is  declared  to  be  every  place  (not  being 
a  mine)  in  which  persons  work  in  getting  slate,  stone,  coprolites, 
or  other  minerals,  and  any  part  of  which  is  more  than  twenty 
feet  deep  (a). 

Workmen's  compensation— "  Engineering  work." — The  expres- 
sion "engineering  work"  in  the  Act  of  1897  means  any  work 
of  construction  or  alteration  (b),  or  repair  of  a  railroad,  harbour, 

(p)  Dyer  v.  Swift  Cycle  Co.  (190i),  2  when  a  pit  bank  of  a  mine  may  be  a 

K.  B.  36 ;  73  L.  J.  K.  B.  566.  "factory,"   see    Factory    Act,  1901    (1 

(o)  50  &  51  Vict.  o.  58,  ss.  3,  75.  Edw.  7,  c.  22),  Sched.  6  (27). 

(r)  35  &  36  Viot.  c.  77,  s.  41.  (y)  60  &  61  Vict.  c.  37,  s.  7  (2). 

(8)  60  &  61  Viot.  c.  37,  s.  7  (2).  (2)  57  &  58  Viot.  0.  42,  s.  1. 

It)  50  &  51  Vict.  0.  58,  s.  3.  (a)  As  to  when  a  quarry  is  a  factory 

(m)  Turribull  v.  LamUon  Collieries  Co.,  within  the  Factory  Act,  1901,  see  1  Edw. 

82  Ii.  T.  589 ;    Caton  v.  Summerlee  Iron  7,  0.  22,  Sched.  6  (26). 

Co.,  4  Eras.  989 ;  but  see  Monaghan  v.  (6)  As   to    what   "  alteration "    may 

United  Collieries,  3  Eras.  149.  mean,  see  Adami  v.  Shaddock  (1905), 

(X)  35  &  36  Vict.  c.  77,  s.  41.    As  to  2  K.  B.  859 ;  75  L.  J.  K.  B.  7. 
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dock,  canal,  or  sewer,  and  includes  any  other  work  for  the 
construction,  alteration,  or  repair  of  which  machinery  driven  by 
steam,  water,  or  other  mechanical  power  is  used  (c).  A  workman 
who  was  accidentally  injured  in  the  course  of  his  employment  on 
the  construction  of  a  signal-box  on  a  new  line  of  railway  has 
been  held  to  be  employed  on,  in,  or  about  a  work  of  construction 
of  a  "  railroad  "  within  the  meaning  of  the  above  definition  (d)  ; 
but  work  which  consisted  in  placing  in  position  a  driving-wheel 
of  an  engine  by  means  of  pulleys  and  a  winch  worked  by  hand 
was  held  not  to  be  "engineering  work"  within  the  definition, 
because  nothing  was  being  done  in  the  course  of  which  machinery 
driven  by  steam,  water,  or  other  mechanical  power  was  being 
used  (e).  The  expression  "  engineering  work  "  refers  not  to  the 
character  of  the  labour  which  the  workman  is  performing,  but  to 
the  character  of  the  physical  thing  or  area  upon  which  his  labour 
is  bestowed  (/).  Thus  a  workman  has  been  held  to  be  employed 
on  an  engineering  work  where  he  was  engaged  laiying  pipes  six 
hundred  yards  from  a  reservoir  which  was  being  constructed,  and 
from  which  pipes  were  being  laid  to  supply  with  water  a  town 
distant  about  two  miles  from  the  reservoir  {g) ;  but  the  contrary 
was  held  where  a  workman  employed  by  contractors  was  injured 
whilst  unloading  tramway  rails  in  a  railway  company's  yard  seven 
hundred  yards  distant  from  the  place  where  the  engineering  work, 
which  consisted  in  laying  tramway  lines,  was  being  carried  on 
by  the  contractors  Qi).  An  electric  tramway,  although  not  a 
"  railway,"  is  a  "  railroad  "  within  sect.  7  (2),  and  therefore  comes 
within  the  definition  of  "  engineering  work  "  {i). 

Workmen's  confijpensation — "  Undertakers," — "  Undertakers  " 
in  the  case  of  a  railway  means  the  railway  company ;  in  the  case 
of  a  factory,  quarry,  or  laundry,  means  the  occupier  thereof 
within  the  meaning  of  the  Factory  and  Workshop  Acts,  1878  to 
1895  (Jc)  ;  in  case  of  a  mine,  means  the  owner  thereof  within  the 
meaning  of  the  Coal  Mines  Eegulation  Act,  1887  {I),  or  the 

(c)  60  &  61  Vict.  c.  37,  s.  7  (2).  As  to  (g)  Atkinson  v.  Lamh,  supra. 
employment  involving  physical  conti-  (Ji)  Botch  v.  Dich,  Kerr  &  Go.  (1905), 
guity  to  the  engineering  work  as  defined,  2  K.  B.  148  ;  74  L.  J.  K.  B.  596 ;  (1906), 
see  Fern,  v.  Miller  (1900),  1  Q.  B.  788 ;  A.  0.  325.  As  to  area  of  "  engineering 
69  L.  J.  Q.  B.  439  ;  Chambers  v.  White'  work  "  in  the  case  of  repair  of  overhead 
haven  Harbour  Commissioners  (1899),  2  wires  of  a  tramway,  see  Rogers  v.  Car- 
Q.  B.  132 ;  68  L.  J.  Q.  B.  740,  ante,  diff  Corporation  (1905),  2  K.  B.  832;  75 
p.  793.  L.  J.  K.  B.  22. 

(d)  FulliaJe  v.  Evans,  O'Donnell  &  Co.,  (i)  Fletcher  v.  London  United  Tram- 
Si  L.  T.  413.  ways  Co.    (1902),    2    K.    B.    269 ;    71 

(e)  Wrighy  v.  Bagley  (1901),  1  K.  B.  L.  J.   K.  B.  653 ;   Adams  v.  Shaddooh 
780 ;  70  L.  J.  K.  B.  538.  (1905),  2  K.  B.  859 ;  75  L.  J.  K.  B.  7 ; 

if)  Atkinson  v.  Lamb  (1903),  1  K.  B.  Fullick  v.  Evans,  O'Donnell  &  Co.,  84 

861 ;    72  L.  J.  K.  B.  460,  in   which  L.  T.  413. 

Chambers  v.  Wldteltaven  Harbour  Com-  (Ic)  Now    the    Factory  Act,  1901   (1 

missioners,    supra,    and   Middle/miss   y.  Bdw.  7,  c.  22). 

Berwick   County  Council,  2  Fras.    392,  (I)  50  &  51  Vict.  o.  58. 
are  discussed. 
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Metalliferous  Mines  Eegulation  Act,  1872  (m),  as  the  case  may- 
be; and  in  the  case  of  an  engineering  work,  means  the  person 
undertaking  the  construction,  alteration,  or  repair ;  and  in  the 
case  of  a  building,  means  the  persons  undertaking  the  construction, 
repair,  or  demolition  (n).  The  work  of  building,  repairing,  and 
painting  the  stations  of  a  railway  company  being  merely  ancillary 
or  incidental  to  the  business  carried  on  by  the  railway  company, 
the  company  are  not  "  undertakers  "  within  the  Act  of  1897,  where 
they  enter  into  a  contract  with  a  contractor  for  the  execution 
of  such  work  (o);  but  a  coal  merchant,  who  uses  machinery 
belonging  to  a  railway  company  to  load  or  unload  from  a  dock, 
is  the  occupier  of  a  factory  within  sect.  23  (1)  of  the  Factory  Act, 
1895  (p),  and  as  such  the  "undertaker"  within  the  Act  of 
1897  (q).  A  person  who  has  the  actual  use  and  occupation  of  a 
warehouse  within  the  meaning  of  sect.  104  of  the  Factory  Act, 
1901  (r),  is  by  that  section  to  be  deemed  the  occupier  thereof, 
and  as  such  is  an  "  undertaker  "  within  the  meaning  of  sect.  7  of 
the  Act  of  1897  (s).  Where  a  contractor  for  the  repair  of  a 
building  makes  a  contract  with  a  sub-contractor  to  supply,  fix, 
and  remove  travelling  cradles  to  be  used  as  scaffolding  in  the 
process  of  repairing  the  building,  the  latter  is  an  "  undertaker  " 
for  the  repair  of  the  building  within  the  meaning  of  sect.  7  (t). 
A  sub-contractor  may  be  an  "  undertaker "  for  part  of  a  build- 
ing (u),  or  for  the  repair  of  a  building,  although  the  work  done  by 
him  may  not  be  a  substantial  part  of  the  process  of  repairing  (x). 
Workmen's  compensation  —  "  Workman."  —  The  expression 
"  workman  "  includes  every  person  who  is  engaged  in  an  employ- 
ment to  which  the  Act  of  1897  applies,  whether  by  way  of 
manual  labour  or  otherwise,  and  whether  his  agreement  is  one 
of  service  or  apprenticeship,  or  otherwise,  and  is  express  or 
implied,  is  oral  or  in  writing.  Any  reference  to  a  workman 
who  has  been  injured,  where  the  workman  is  dead,  includes  a 
reference  to  his  legal  personal  representative  or  to  his  dependants, 
or  other  person  to  whom  compensation  is  payable  (y).  A  certifi- 
cated manager  of  a  mine,  appointed  under  the  Coal  Mines 
Eegulation  Act,  1887  (z),  who  is  paid  a  fixed  yearly  salary,  but 

(to)  35  &  36  Vict.  0.  77.  (1904),  1  K.  B.  213 ;  78  L.  J.  K.  B.  77. 

(m)  60  &  61  Vict  c.  37,  s.  7  (2).  (f)  MoCabe    v.    JopUng   &   Palmer's 

(o)  Pearce  v.  L.  &  N.  W.  Ely.  (1900),  Travelling  Cradle,  Lim.  (1904),  1  K.  B. 

2  Q.  B.  100 ;  69  L.  J.  Q.  B.  683.  222  ;  73  L.  J.  K,  B.  129. 

(j))  58  &  59  Vict.  c.  37,  s.  23  (1),  re-         («)  Cooper v.Wright  (1902),  A.  C.302  ; 

pealed    by  1   Edw.  7,   c.  22,    and    re-  71  L.  J.  K.  B.  642,  which  must  be  taken 

enacted  with  certain  alterations  in  sect,  as   having   overruled    Cass    v.    Butler 

104  (1).  (1900),  1  Q.  B.  777 ;   69  L.  J.  Q.  B.  362. 

(g)  Garrington    v.    Bannister   &    Co.         (x)  MeCahe   v.     Jopling  &   Palmer's 

(1901),  1  K.  B.  20;  70  L.  J.  K.  B.  31.  Travelling  Cradle,  Lim.,  supra. 

(0  1  Edw.  7,  c.  22,  s.  104.  (y)  60  &  61  Vict.  o.  37,  s.  (2). 

(s)  Weavings    v.    Kirlc   &    Randall         (z)  50  &  51  Vict.  o.  58. 
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does  not  do  any  manual  labour,  is  not  within  the  expression 
"  workman  "  {a) ;  nor  is  a  seaman  doing  the  ordinary  work  of  a 
seaman  on  a  ship  floating  in  a  dock  (&) ;  nor  is  one  of  several 
partners  for  the  purpose  of  working  a  mine,  who  acted  as  working 
foreman  and  was  constantly  engaged  in  manual  labour  in  the 
mine,  receiving  weekly  wages  for  such  work  independently  of 
what  he  might  be  entitled  to  as  a  partner  (e). 

Where  a  man  worked  for  the  respondents  at  breaking -steel 
and  clearing  cinders,  being  paid  by  tonnage,  and  having  five  or 
six  men  working  under  him,  whom  he  employed  and  paid  on  his 
own  account,  a  County  Court  Judge  was  held  to  be  justified  in 
finding  that  he  was  not  a  "  workman  "  in  the  employment  of  the 
respondents  within  the  meaning  of  the  Act  {d). 

Worhnen's  compensation  —  "  Employer."  —  The  expression 
"  employer "  includes  any  body  of  persons,  corporate  or  incor- 
porate, and  the  legal  personal  representative  of  a  deceased  em- 
ployer (e).  Under  the  Workmen's  Compensation  Act,  1900  (/), 
the  Act  of  1897  is  applied  to  the  employment  of  workmen  in 
agriculture  by  any  employer  who  habitually  employs  one  or 
more  workmen  in  such  employment  (g). 

Workmen's  compensation  —  "  Dependants."  —  The  expression 
"dependants"  means  such  members  of  the  workman's  family 
specified  in  the  Fatal  Accidents  Act,  1846  (A),  as  were  wholly 
or  in  part  dependent  upon  the  earnings  of  the  workman  at 
the  time  of  his  death  («).  The  fact  that  property  possessed 
by  the  workman  passed  at  his  death  to  the  dependant  is  not 
to  be  taken  into  account  in  considering  whether  the  applicant 
was  wholly  or  in  part  dependent  upon  the  workman's  earnings 
at  the  time  of  his  death  (k) ;  the  words  of  the  sub-section, 
however,  are  confined  to  actual  dependence  in  fact  upon  the 
earnings  (Z). 

The  expression  "  dependent  upon  the  earnings  "  means  de- 
pendent thereon,  either  wholly  or  partially,  for  the  ordinary 
necessaries  of  life,  having  regard  to  the  class  and  position  in  life 
of  the  parties,  and  dependent  in  the  proper  sense  of  the  term,  and 
not  merely  in  that  of  deriving  benefit  from  the  earnings  of  the 

(a)  Simpson  v.  Mbw  Vale  Sled,  Iron  (/)  63  &  64  Vict.  o.  22,  s.  1  (1). 

&  Coal  Co.  (1905),   1  K.  B.  453 ;    7i  (g)  As  to  the  provisions  of  the  Act  of 

L.  J.  K.  B.  347.  1900,  see  ante,  p.  788. 

(&)  Boulder     Line,    JAm.    v.    Oriffln  Qi)  9   &  10    Viot.    c.    93,  commonly 

(1905),  A.  0.  220 ;    74  L.  J.  K.  B.  466 ;  known  as  Lord  Campbell's  Act. 

Owens  V.  Campbell  (1904),  2  K.  B.  60  ;  (i)  60  &  61  Vict.  c.  37,  s.  7  (2). 

73  L.  J.  K.  B  634.  (&)  Prioe  v.  Penrikyier  Nav.  Colliery 

(c)  Mllis  V.  Ellis  &  Co.  (1905),  1  K.  B.  Co.  (1902),  1  K.  B.  221 ;    71  L.  J.  K.  B. 
324;  74  L.  J.  K.  B.  229.  192  ;  60  &  61  Vict.  c.  37,  First  Schedule 

(d)  Vamplew  v.  Parkgate  Iron  &  Steel      (1)  (a),  (i). 

Co.    (1903),    1    K.    B.   851 ;    72   L.  J.  (Q  Bees  v.  Penriliyher  Nav.    Colliery 

K.  B.  575.  Co.  (1903),  IK.  B.  259;    72  L.J.  K.B. 

(e)  60  &  61  Vict.  c.  37,  s.  7  (2).  85. 
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workman  (m).  The  actual  income  of  the  person  killed  and  the 
actual  expenditure  of  the  family  are  the  basis  for  decision  in 
each  case,  and  no  general  standard  can  be  applied  (n).  The 
question  whether  the  members  of  the  family  of  a  workman  who 
has  been  killed  by  an  accident  were  wholly  or  in  part  dependent 
upon  the  workman's  earnings  at  the  time  of  his  death  is  a 
question  of  fact  for  the  arbitrator,  &c.,  whose  award  will  not  be 
disturbed  in  respect  of  amount  if  the  court  is  satisfied  there  was 
evidence  to  support  it  (o). 

The  dependants  are  entitled  to  the  compensation  on  the  scale 
provided  in  Sched.  I.  (p),  if  death  results  in  fact  from  the  injury, 
even  though  at  the  time  of  the  injury  it  could  not  be  reasonably 
expected  as  the  probable  consequence  thereof  {q). 

By  the  Fatal  Accidents  Act,  1846,  commonly  known  as  Lord 
Campbell's  Act,  an  action  lies  under  that  statute  for  the  benefit 
of  the  wife,  husband,  parent,  and  child  of  the  deceased  (r) ;  and 
further,  the  word  "  parents  "  includes  father,  mother,  grandfather, 
grandmother,  step-father,  and  step-mother  ;  and  the  word  "  child  " 
includes  son,  daughter,  grandson,  granddaughter,  step-son,  and 
step-daughter  (s).  The  expression  "  child  "  does  not  include  an 
illegitimate  child  {t),  but  it  does  include  a  child  en  ventre  sa  mere, 
if  born  within  due  time  {u). 

Workmen's  compensation — Personal  injury  hy  "accident."— 
The  expression  "injury  by  accident"  in  sect.  1,  sub-sect.  1  of  the 
Act  of  1897,  is  a  compound  expression ;  and  the  words  "  by 
accident "  are  introduced  parenthetically  as  it  were  to  qualify 
the  word  "injury,"  confining  it  to  a  certain  class  of  injuries, 
and  excluding  other  classes,  as,  for  instance,  injuries  by  disease 
or  injuries  self-inflicted  by  design.  It  is  also  to  be  observed 
that  the  words  "arising  out  of -and  in  the  course  of  the  em- 
ployment" do  not  qualify  either  of  the  words  "injury"  or 
"accident,"  but  the  compound  expression  "injury  by  acci- 
dent "  («).  The  Act  contains  no  definition  of  the  word  "  acci- 
dent," but  its  interpretation  and  legal  effect,  when  applied 
to  ascertained  facts,  are  questions  of  law  as  distinguished  from 

(m)  Fer    Bomer,    L.J.,    Simmons   v.  (p)  60  &  61  Vlot.  c.  37,  Soiled.  I.  (1) 

White  (1899),  1  Q.  B.  1005  ;  68  L.  J.  Q.  B.  (a).                                     n  Qn9^  o  i^   t> 

507  approved  by  Lord  Shand  in  Main  (3)  Dunham  v.  Glare  (1902),  2  K.  B. 

Colliery  Co.  v.  Bavies  (1900),  A.  0.  358 ;  292 ;  71  L.  J.  K.  B.  683. 

69  L.  J  K.  B.  755.  (r)  9  &  10  Vict.  0.  93,  s.  2.    See  post, 

(n)  Main  Colliery  Co.  v.  Bavies,  supra ;  p.  877. 

Hmjodls  V.   Viman,  85    L.   T.  529;   50  (s)  16.,  s.  5.                           9  „  *  n 

W.  K.  163.    See  further  as  to  son  con-  (0  VicUnson  v.  N.  M.  Sly.,  2  H.  &  0. 

tributing  wages  towards  family  expenses,  735 ;  33  L.  J.  Ex.  91.              ,    ^    „    „ 

Barrett  \.  North  British  Railway,  l¥raa.  (u)  The  George  &  Uiehard,  L.  E.  3 

1139;   ieffffsH  *&nsY.  5Mi-7£e,  4  Fras.  A.  &  B  466. 

g93  (x)  Per  Lord  Maonaghten,  Fenton  v. 

(0)  Main    Colliery    Co.    y.    Bavies,  Thorley  &  Co    72  L.  J.  K.  B.  787  at  p. 

supra.  789;  [1903]  A.  0.  443. 
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(questions  of  fact  (y).  The  word  "  accideat  "  is  used  in  the  Act 
in  its  popular  and  ordinary  sense  as  denoting  an  unlooked-for 
mishap,  or  an  untoward  event  which  is  not  expected  or  de- 
signed (s).  If  a  man  in  lifting  a  weight,  or  trying  to  move 
something  not  easily  moved,  were  to  strain  a  muscle,  or  rick  his 
Lack,  or  rupture  himself,  the  mishap  M'ould  in  ordinary  parlance 
be  described  as  an  "accident"  (a).  Thus  where  an  injury — a 
rupture — occurred  to  a  man  while  engaged  in  his  ordinary  work, 
and  in  doing,  or  trying  to  do,  the  very  thing  which  he  meant  to 
accomplish,  it  was  held  that  what  had  occurred  was  an  injury 
by  accident  (6).  Prior  to  the  decision  of  the  House  of  Lords  in 
Fenton's  case  (e),  it  had  been  held  (d)  that  to  constitute  an 
accident  the  element  of  fortuitousness  was  necessary,  but  since 
that  decision  the  earlier  cases,  so  far  as  they  decide  that  this 
element  is  necessary,  cease  to  be  of  much  authority.  The  follow- 
ing are  instances  of  "  accident "  within  the  meaning  of  the  Act : — 
an  injury  caused  by  a  miner  overstraining  his  back  ia  replacing 
a  derailed  coal-hutch  (e) ;  or  an  internal  injury  happening  to  a 
workman  while  lifting  a  beam  such  as  he  was  accustomed  to  deal 
with,  where,  having  to  make  a  rapid  movement  to  prevent  it  fall- 
ing, be  suffered  an  unexpected  strain  (/) ;  or  while  trying  to  lift 
from  a  stack  one  of  a  number  of  planks  which  were  frozen 
together  (g) ;  or  an  injury  caused  by  a  piece  of  coal  finding  its 
way  under  the  skin  of  the  knee  of  a  coal-miner  who  frequently 
had  to  work  on  his  knees  {h) ;  death  from  anthrax  contracted  by 
the  workman  from  infected  wool  on  which  he  was  working  (i) ; 
death  from  lightning,  where  the  workman,  owing  to  the  position 
in  which  he  had  to  work,  was  exposed  to  a  substantial  and 
abnormally  increased  risk  (k) ;  injury  caused  to  a  workman  who, 
while  engaged  at  a  wharf  on  a  Paging  close  to  the  open  hold  of 
a  ship  in  discharging  coal,  was  seized  with  a  fainting  fit  and  fell 

(2/)  Per    Lord     Lindley,    Fenton   v.  69  L.  J.  Q.  B.  188 ;  and  Soper  v.  Oreen- 

Thorley  &  Co.,  supra.  wood  ilk  Sons,  83  L.  T.  47L 

(«)  Per  Lord  Maonagliten,  Fenton  v.  (c)  Fenton  v.  Tlhorley  &  Co.,  supra. 

Thorley  &  Co.,  supra,  at  p.  790.    See  also  (d)  Soo  Lloyd  v.  Sugg  &  Co.  (1900),  1 

Brintons,  Lim.  v.  Turvey   (1905),  A.  0.  Q.  B.  481 ;  69  L.  J.  Q.  B.  190 ;  Walleer 

230 ;  74  L.  J.  K.  B.  474 ;  Steel  v.  Cammell,  v.  Lilleshall  Coal  Co.  (1900),  1  Q.  B.  48 1  ; 

Zaird  &  Co.  (1905),  2  K.  B.  282;   74  69  L.  J.  Q.B.  192;   Boar&man  v.  Scott 

L.  J.  K.  B.  610.  (1902),  1  K.  B-.  43  ;  71  L.  J.  K.  B.  3. 

(a)  Fenton  v.  Thorley  &  Co.,  supra;  or,  (e)  Stewart  v.  Wilson's  &  Clyde  Coal 

as  was  said  by  Lord  Maolareu  in  a  Scotch  Co.,  supra. 

case,  if  a  workman  in  the  reasonable  (/)  Boardman  v.  Scott,  supra. 

exercise  of  his  duties  sustains  a  physio-  (g)  Timmins  v.  Leeds  Forge   Co.,  83 

logical  injury  as  the  result  of  the  work  L.  T.  120. 

he  is  engaged  in,  this  would  be  acciden-  (h)  Thompson  v.  AsMngton  Coal  Co., 

tal  injury  in  the  sense  of  the  statute :  84  L.  T.  412. 

Stewart  v.  Wilson's  &  Clyde  Coal  Co.,  5  («)  Brintons,  Lim.  v.   Turvey  (1905') 

^ras.  120.  A.  C.  230  ;  74  L.  J.  K.  B.  474. 

(6)  Fenton  v.    Thorley  &   Co.,  supra,  (Ji)  Andrew  v.   Failsworth  Iniustrial 

approving  of  Stewart  v.  Wilson's  &  Clyde  Society  (1904),  2  K.  B.  32 ;  73  L.  J  K  B 

Oocrf  Co.,  oPras.  120;  and  disapproving  510. 
of  nensey  v.  While  (1930),  1  Q.  B.  481  ; 
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into  the  hold  of  the  ship  (I) ;  injury  to  an  engine-driver  while 
driving  an  engine,  caused  by  a  stone  wilfully  thrown  by  a  boy 
from  a  bridge  under  which  the  railway  passed,  inasmuch  as  the 
risk  of  being  struck  by  stones  thrown  at  trains  is  one  to  which 
engine-drivers  are  specially  exposed  (m)  ;  but  it  has  been  held 
that  gradual  poisoning  by  the  habitual  use  of  red  and  white  lead 
for  two  years  could  not  be  described  as  an  "  accident "  in  the 
popular  and  ordinary  use  of  the  word  (n). 

To  render  an  employer  liable  to  pay  compensation,  the  "  acci- 
dent "  must  arise  not  only  "  out  of  "  but  also  "  in  the  course  of  " 
the  employment  (o).  The  onus  of  proving  that  the  injury  is  by 
an  accident  "  arising  out  of  and  in  the  course  of  "  the  employment 
lies  on  the  applicant  (p),  who  must  also  prove  that  it  arose 
"  out  of  "  as  well  as  "  in  the  course  of  "  the  employment ;  and  the 
burden  of  proof  is  not  discharged  if  the  case  is  left  in  doubt  as  to 
whether  those  conditions  are  fulfilled  or  not,  and  the  evidence  is 
equally  consistent  with  their  being  fulfilled  or  not  fulfilled  (q). 
The  question  whether  a  servant  who  violates  his  master's  order  is 
or  is  not  acting  in  the  course  of  his  employment  depends  upon 
whether  or  not  the  order  is  one  limiting  or  defining  the  scope  of  the 
servant's  employment  (r).  Thus  where  the  course  of  a  workman's 
employment  was  to  grind  tools  at  a  grindstone,  and  the  workman 
was  injured  in  trying,  in  disobedience  to  orders  not  to  touch  the 
machinery,  to  adjust  a  band  after  it  came  off,  it  was  held,  never- 
theless, that  he  was  acting  in  the  course  of  his  employment,  and 
was  entitled  to  compensation  (s).  But  where  a  boy,  who  was 
employed  in  a  factory  to  do  purely  unskilled  labour,  and  was 
expressly  forbidden  to  touch  any  of  the  machinery,  met  with  an 
accident  in  attempting,  in  violation  of  such  orders,  to  clean  sl 
machine,  such  accident  was  held  not  to  arise  out  of  and  in  the 
course  of  the  employment  (f)  ;  so  also  an  accident  to  a  workman, 
who  had  been  suspended  from  work,  occurring  two  hours  after 
such  suspension,  and  in  a  place  where  he  had  no  right  to  be  (u). 

The  beginning  of  a  man's  employment  need  not  be  the  same 
as  the  beginning  of  his  actual  work ;  for  instance,  the  employ- 
ment of  a  collier  begins  when  he  leaves  the  bank,  though  his 
actual  work  may  lie  at  some  distance  after  reaching  the  bottom  of 

(I)  Wilhes  V.  Dowell  &  Co.  (1905),  2  (1903),  2  K.  B.  718 ;  72  L.  J.  K.  B.  729 ; 

K.  B.  225 ;  74  L.  J.  K.  B.  572.  Smith  v.  Lane.   &   Yorlts.  Rly.  (1899), 

(m)  Chains  v.  L.  &  8.  W.  Ely:  (1905),  1  Q.  B.  141  ;  68  L.  J.  Q.  B.  51. 
2  K.  B.  154 ;  74  L.  J.  K.  B.  569.  (?•)  Whitehead  v.  Beader  (1901),  2  K.  B. 

(n)  Steel   v.   Cammell,   Laird  &  Co.  48 ;  70  L.  J.  K.  B.  546. 
(1905),  2  K.  B.  232 ;  74  L.  J.  K.  B.  610.  (s)  Whitehead  v.  Reader,  supra. 

(o)  Smith^r.  Lane.  &Yorlcs.  Rly.  {\89^),  (t)  Lowe  v.   Pearson  (1899),  1  Q.  B. 

1  Q.  B.  141 ;  68  L.  J.  Q.  B.  51.  261;  68  L.  J.  Q.  B.  122  ;   see  also  Losh 

(p)  UcNicholas  v.  Dawson  (1899),  1  v.  Evans,  51  W.  E.  243. 
Q.  B.  773 ;  68  L.  J.  Q.  B.  470.  (a)  Smith  v.  Normanton  Colliery  Co. 

(a)  Pmnfret  v.    Lane.  &  Yorhs.  Rly.  (1903),  1  K.  B.  204;  72  L.  J.  K.  B.  76. 
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the  pit  (x).    Where  an  engine-cleaner  employed  by  a  railway  com- 
pany at  King's  Cross  was  instructed  to  go  to  Hornsey  to  do  some 
■work  there,  and  was  conveyed  thither,  free  of  charge,  by  the  railway 
company,  and  was  knocked  down  and  killed  when  taking  a  for- 
bidden route  across  the  railway  lines  to  a  shed,  it  was  held  that 
his  employment  began  at  King's  Cross,  and  that  the  accident  arose 
out  of  and  in  the  course  of  his  employment   (y);  but   where 
a  workman's  employers  had  obtained  the  licence  of  a  railway 
company  for  their  workmen  to  go  to  work  by  getting  on  the 
railway  at  a  certain  place,  and  had  instructed  their  workmen  to 
go  to  work  by  that  way,  it  was  held  that  the  death  of  a  workman 
who  was  killed  while  passing  along  the  railway  was  not  due  to  an 
accident  arising  out  of  or  in  the  course  of  his  employment,  because 
it  was  no  part  of  the  employers'  contract  with  the  workman  that 
he  should  go  to  work  by  the  railway,  and  they  owed  no  duty  to 
him  while  he  was  passing  along  the  railway,  over  which  they  had 
no  control ;  and  further,  because  at  the  time  of  the  accident  he  had 
neither  arrived  at  the  place  where  his  work  lay  nor  had  the  time 
for  the  commencement  of  his  work  arrived  (z).     Where  a  ticket- 
collector,  after  collecting  the  tickets,  stood  on  the  footboard  of  a 
railway  carriage  to  speak  to  a  passenger— not  for  any  object  of  his 
employers,  but  for  his  own  pleasure — and  was  killed  in  getting  off 
the  train  after  it  had  started,  it  was  held  that  the  accident  did  not 
arise  out  of  his  employment  (a).    Where  a  workman  was  injured 
by  an  accident  on  his  employer's  premises  during  the  dinner-hour, 
it  was  held  that  the  fact  that  he  was  not  actually  paid,  and 
was  not  obliged,  to  remain  on  his  employer's  premises  during  the 
dinner-hour,  did  not  necessarily  take  the  case  out  of  the  Act  (6). 

Where  one  of  a  large  number  of  boys  employed  in  certain 
work  by  a  railway  company  was  injured,  while  engaged  in  his  work, 
by  a  missile  thrown  in  anger  by  one  of  two  other  boys  in  the 
same  employment  at  the  other,  neither  then  being  engaged  on 
his  work,  it  was  held  that  the  injury  was  not  caused  by  an  accident 
arising  out  of  the  employment  of  the  injured  boy  (c). 

The  Act  of  1897  applies  to  the  case  of  a  workman  engaged  in 
an  employment  within  that  Act,  who,  on  an  emergency,  does  in  his 
master's  interest  an  act  outside  the  scope  of  his  employment,  and 


(ai)  Motmes  v.  0.  K   My.  (1900),  2  1  Q.  B.  141 ;    68  L.  J.  Q.  B.  51.    As  to 

Q.  B.  409;   69  L.  J.  Q.  B.  854.    Aa  to  an  engine-driver  creasing  a  railway  line 

an  accident  happening  twenty  minutes  before  the  commBucement  of  hia  duties, 

before  the  time  for  the  actual  commence-  see  Benson  v.  L'jtnc.  &  Tories.  Bly,  (19D4), 

mentof  work,  see  Skarp  v.  Johnson  &  Co.  I  K.  B.  212 ;  73  L.  J.  K.  B.  122. 
(1905),  2  K.  B.  139;   74  L.  J.  K.  B.  566.  (6)  Blovelt  v.  Sawyer  (1901),  1  K.  B. 

(y)  Bolmes  v.  G.  N.  Bly.,  supra.  271 ;  73  L.  J.  K.  B.  155. 

(z)  HoUess  V.  Mackay  (189 J),  2  Q.  B.  (c)  Armitags  v.  Lane.  &   Yorhs.   R!y. 

319 ;  68  L.  J.  Q.  B.  721.  (1902),  2  K.  B.  178;  71  L.  J.  K.  B.  778. 

(a)  BmWi  V.  Lam.  &  Tories.  Bly.  (1899), 
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is  injured  by  an  accident  arising  out  of  and  in  the  course  of  so 
doing  {d). 

WorJcmen's  compensation — "  On,  or  in,  or  about "  a  railway, 
factory,  dto. — The  question  whether  the  accident  in  respect  of 
which  compensation  is  claimed  has  happened  to  the  workman  "  on, 
or  in,  or  about "  a  railway,  factory,  &c.,  is  a  question  of  fact  (e). 
The  word  "  about "  in  that  expression  means  "  in  close  proximity 
to ; "  it  is  introduced  into  sect,  7,  sub-sect.  1  of  the  Act  of  1897,  to 
cover  something  that  would  not  be  covered  only  by  the  words  "  on 
or  in,"  but  although  it  embraces  physical  proximity,  it  may 
also  have  an  added  meaning  in  the  relation  to  the  particular 
business  (/).  Thus  a  workman  who  was  engaged  in  loading  a 
cart  in  a  street  close  to  the  entrance  to  a  timber  factory  of  which 
his  employers  were  the  occupiers  was  held  to  be  employed 
"  about  "  the  factory  {g) ;  but  a  carter  who  was  injured  at  a  spot 
a  mile  away  from  his  employer's  factory  whilst  delivering  flour  to 
a  customer  was  held  not  to  be  employed  "  on,  or  in,  or  about "  a 
factory  (h).  The  factory  must  be  the  factory  of  the  employer,  and 
not  that  of  a  third  person,  to  be  within  sect.  7  (i).  Where  a 
reservoir  was  being  constructed  for  the  purpose  of  supplying  with 
water  a  town  distant  about  two  miles  from  the  reservoir,  a  work- 
man engaged  in  laying  pipes  at  a  point  about  six  hundred  yards 
from  the  reservoir  was  held  to  be  employed  "  on  "  an  engineering 
work  {k) ;  but  a  carter  who,  whilst  engaged  bringing  water  to  two 
mortar-mills  driven  by  steam-engines  on  an  estate  where  building 
operations  were  going  on,  met  with  an  accident  whilst  so  employed 
about  110  yards  away,  was  held  not  to  have  been  employed 
"  about  "  a  factory  (I).  The  gas  mains  of  a  gas  company  merely 
used  for  the  distribution  of  gas  are  no  part  of  the  factory  of  the 
company,  tliat  is,  of  the  place  where  the  gas  is  manufactured,  so 
that  a  workman  engaged  in  work  on  a  gas  main  at  a  distance 
from  the  gas  works  is  not  employed  on,  or  in,  or  about  a 
factory  (m).  Again,  the  employment  by  a  railway  company  of  a 
barmaid  at  a  refreshment-room  at  their  railway  station  is  not 
employment  "on,  or  in,  or  about "  a  railway,  because  a  refreshment- 
room  is  not,  within  the  meaning  of  the  term  "  railway  "  in  the 

(d)  Bees  v.   Thomas  (1899),  1  Q.   B.      Q.  B.  740. 

1015 ;  68  L.  J.  Q.  B.  539.  (0  Francis  v.  Turner  (1900),  1  Q.  B. 

(e)  Powell  V.  Brown   (1899),  1  Q.  B.      478 ;  69  L.  J.  Q.  B.  182. 

157;  68  L.  J.  Q.  B.  151.  (/c)  Atkinson  v.  Lamb  (1903),  1  K.  B. 

(/)  Powell  V.  Brown,   supra.    Aa  to  861 ;  72  L.  J.  K.  B.  460. 

employment  on  a  sWp  beside  a  -wharf,  (Q  Fenn  v.  Miller  (1900),  1  Q.  B.  788 ; 

see  Owens  v.  Campbell  (1904),  2  K.  B.  69  L.  J.  Q.  B.  439.     As  to  employment 

60 ;  73  L.  J.  K.  B.  634.  "  on,  or  in,  or  about"  a  mine,  see  Turn- 

(g)  Powell  Y.  Brown,  supra.  hull  v.  Lambton  Collieries  Co.,  82  L.  T. 

(/i)  Lowth  V.  llbotson  (1899),  1  Q.  B.  589. 

1003;    68  L.  J.  Q.  B.  465.     See  also  (m)  Spacey  v.  Dowlais    Gas   fc  Colte 

Chambers  v.  Whitehaven  Barbour  Com-  Co.  (1905),  2    K.    ?.    879;    75    L.  J. 

W!moners(1899),  2Q.  B.  132;   68  l.  J.  ?;.  B.  5. 
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Eegulation  of  Eailways  Act,  1873  (w),  a  part  of  the  station  "  used 
for  the  purposes  of  public  traffic"  (o).  A  workman  who  was 
employed  by  contractors  in  unloading  tramway  rails  in  a  railway 
company's  yard  seven  hundred  yards  distant  from  the  actual 
engineering  work,  which  consisted  in  the  laying  of  tramway 
lines,  was  held  not  to  be  employed  "on,  or  in,  or  about  "the 
engineering  work  (p). 

Worhmen's  compensation — Building  whieh  exceeds  thirty  feet 
in  height.— The  question  whether  or  not  a  building  "exceeds 
thirty  feet  in  height"  within  the  meaning  of  the  Act  is  a 
question  to  be  ascertained  with  reference  to  the  time  of  the 
accident  (q) ;  moreover,  the  question  whether  the  building  in 
question  exceeded  that  height  at  the  time  of  the  accident  is-) 
a  question  of  fact.  The  height  of  a  building  is  not  necessarily 
and  under  all  circumstances  its  height  only  above  the  ground 
level;  a  building  which,  measured  from  its  base,  before  the 
footings  were  filled  in,  to  a  particular  point,  might  under  some 
conditions  of  fact  be  considered  a  building  which  exceeded  thirty 
feet  in  height,  under  other  conditions  might  not  be  so  (r).  Thus 
where  at  the  time  of  the  accident  the  building  did  not  in  fact 
exceed  that  height  but  it  was  intended  that  it  should,  it  was 
held  not  to  come  within  sect.  7  (1)  of  the  Act  (s).  Where  a 
building  which  was  being  demolished  had  actually  been  reduced 
to  less  than  thirty  feet  in  height,  but  a  party  wall  exceeding  that 
height  had  been  left  intact,  the  Court  of  Appeal  held  there  was 
evidence  to  justify  a  finding  by  a  County  Court  Judge  that,  as 
the  party  wall  which  was  left  intact  was  part  of  the  building,  the 
building  which  was  being  demolished  was  one  exceeding  thirty 
feet  in  height  (t) ;  but  where  a  beer-house  less  than  thirty  feet 
in  height  was  being  demolished,  such  beer-house  immediately 
adjoining  and  belonging  to  an  inn  exceeding  that  height,  from 
which  it  was  separated  by  a  party  wall  containing  a  communica- 
tion by  means  of  a  door-way  between  the  two  buildings,  it  was 
held  there  was  no  evidence  that  a  workman  who  was  engaged  in 
demolishing  the  beer-house  was  employed  on  a  building  exceed- 
ing thirty  feet  in  height  (m).  Where  the  height  of  a  building 
to  the  top  of  the  parapet  of  the  walls  from  the  ground  was 
twenty-eight  feet,  and  to  the  ridge  of  the  roof  thirty-six  feet,  the 

(«)  36  &  37  Vict.  c.  48.  approved  in  EoMinott  v.  Newton,  Cham- 

(o)  Uilner  v.  G.  N.  Sly.  (1900),  1  Q.  B.  lers  &  Co.  (1901),  A.  C.  49,  65 ;  70  L.  J. 

795;  69  L.  J.  Q.  B.  427.  Q.  B.  150, 158. 

(p)  Baeh  v.  Vieic,  Kerr  &  Co.  (1905),  (r)  MeGraih  v.  Neill  &  Sons,  supra. 

2  K.  B.  148 ;  74  L,  J.  K.  B.  596 ;  (1906),  (s)  Billings  v.  Holloway,  supra. 

A.  0.  325.  (t)  Knight  v.  Ckibitt  &  Co.  (1902),  1 

(?)  Fer    Collins,  M.R.,   McGrath  v.  K.  B,  31 ;  71  L.  J.  K.  B.  65. 

Neill  &   Sons,  71  L.  J.  K.  B.  58,  59 ;  (a)  Bixsom  v.    PHtchard    (1900),    1 

(1902),  1  K.  B.  211 ;  Billingsy.  Edlloway  Q.  B.  800 ;  69  L.  J.  Q.  B.  494. 
(1899),  1  Q.  B.  70;  68  L.  J.  Q.,B.  16; 
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Court  of  Appeal  refused  fo  disturb  the  finding  of  the  County- 
Court  Judge  that  the  building  exceeded  thirty  feet  in  height  (x). 
Where  a  workman  was  engaged  upon  the  extension  of  an  existing 
building,  which  exceeded  thirty  feet  in  height,  the  intention 
being  that  the  walls  of  the  extension  should  be  joined  on  to  the 
end  wall  of  the  existing  building,  and  that  doorways  should  be 
made  so  that  the  existing  building  and  the  extension  should 
become  one  building,  and  the  workman  was  injured  before  the 
walls  of  the  extension  were  thirty  feet  in  height,  and  before  the 
end  wall  of  the  existing  building  had  been  dealt  with,  save  only 
that  trenches  for  the  footings  of  the  walls  of  the  extension  had 
been  excavated  up  to  it,  and  the  footings  had  been  put  in  and 
were  in  absolute  contact  with  it,  it  was  held  that  the  workman 
was  employed  about  a  building  exceeding  thirty  feet  in  height  (y). 
The  height  of  a  building,  however,  does  not  come  in  question 
where  personal  injury  is  caused  to  a  workman  in  the  course  of 
his  employment  upon  a  building  on  which  machinery  driven  by 
mechanical  power  is  being  used  for  the  purpose  of  the  con- 
struction, repair,  or  demolition  thereof  (z).  A  wooden  structuro 
exceeding  thirty  feet  in  height,  and  consisting  of  three  upright 
legs  which  support  a  platform  to  carry  a  crane  for  the  purpose 
of  hoisting  up  materials  to  be  used  in  the  erection  of  a  building, 
the  structure  being  removed  when  the  building  has  been  erected, 
may  be  a  "  building  "  within  the  section  (a). 

WorJcmen's  compensation — Building  "eonstructed  or  repaired." 
— In  a  recent  case  (b)  the  House  of  Lords  have  held  that  "  con- 
struction" in  the  sense  of  the  Act  of  1897  is  not  limited  to 
original  construction ;  it  includes  reconstruction ;  it  may  be 
partial,  just  as  repair  is  partial;  and  whenever  new  material  is 
put  into  a  building  so  that  it  becomes  an  integral  part  of  the 
structure,  the  building  is  "  being  constructed  "  within  the  mean- 
ing of  the  Act.  Where  a  stable  which  had  only  been  completed 
six  months,  and,  being  a  new  building,  wanted  no  repairs,  but 
merely  to  be  strengthened  or  stiffened  by  means  of  stays,  it  was 
held  that  the  building  on  which  work  was  being  done  to  carry 
out  that  object  was  "  being  constructed "  within  the  meaning  of 
the  Act  (e).  Following  on  that  decision,  the  Court  of  Appeal 
have  decided  that  a  building,  the  inside  walls  and  ceiling  of 
which  were   being  whitewashed,  was  "being   repaired"  within 

(a;)  Moddinott  v.  Newton,  Chambers  &  1  Q.  B.  374 ;  68  L.  ,T.  Q.  B.  214. 

Go.  (1899),  1  Q.  B.  1018 ;   63  L.  J.  Q.  B.  (n)  Aylward    v.  Matthews   (1905),    1 

495.    This  point  was  not  argued  in  the  K.  B.  343 ;  74  L.  J.  K.  B.  336. 

appeal  before  the  House  of  Lords.  (6)  Hoddiiiott  v.  Newton,  Chamlers  & 

(«)  Hartley  Y.  Quich  (1905),  1  K.  B.  Co.,  70  L.  J.  K.  B.  150 ;  (1901),  A.  0.  49. 

359 ;  74  L.  J.  K.  B.  257.  (")  lb. 

{z)  Mellor  v.  Tomldnson  &  Co.  (1899), 
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sect.  7  (1)  of  the  Act ;  and  that,  since  the  decision  in  the  House 
of  Lords,  the  earlier  case  of  Wood  v.  Walsh  <&  8ons  (d),  in  so  far 
as  it  decided  that  the  repairs  contemplated  by  the  section  were 
structural  repairs  and  that  painting  the  outside  of  a  house  was 
not  "  repair,"  is  no  longer  law  (e).  The  removal  of  a  scaffolding 
is  part  of  the  work  of  construction,  as  well  as  the  actual  work  of 
construction  by  means  of  a  scaffolding,  so  that  a  building  cannot 
be  said  to  be  completely  constructed  until  the  scaffolding  em- 
ployed in  its  construction  has  been  removed  (/).  The  measuring 
up  of  plumbing  work  has  also  been  held  to  be  part  of  the  work 
of  constructing  a  building  (g). 

Workmen's  compensation — "Scaffolding." — The  question  whether 
a  temporary  staging  is  a  "  scaffolding  "  within  sect.  7  (1)  of  the 
Act  of  1897  is  a  mixed  question  of  fact  and  law;  but  when 
the  facts  are  ascertained  the  question  becomes  one  of  law,  upon 
which  the  court  is  bound  to  express  an  opinion  (h).  The  word 
"  scaffolding "  means  scaffolding  suitable  for  the  occasion,  and  it 
is  not  confined  to  such  a  scaffolding  as  is  capable  of  being  used 
for  the  construction  or  repair  of  a  building  as  a  whole  (i) ;  all 
that  the  Act  requires  is  that  there  should  be  a  building  exceed- 
ing thirty  feet  in  height,  which  is  being  constructed  or  repaired 
by  means  of  a  scaffolding  (k). 

Thus  a  removable  platform  formed  by  boards  resting  on 
ledgers  lashed  to  iron  columns  and  supported  in  the  middle  by 
trestles  constitutes  a  "scaffolding"  within  the  meaning  of  the 
Act  (I) ;  and  so  also  either  trestles  about  nine  feet  in  height,  with 
loose  planks  laid  across  the  top  of  the  trestles  to  enable  workmen 
to  reach  the  ceilings  and  tops  of  walls  in  a  dwelling-house  (m) ; 
or  a  crawling-board,  e.g.  a  scaffold-board,  about  eighteen  feet  long 
and  ten  inches  wide,  with  pieces  of  wood  nailed  across  the  upper 
surface  at  intervals  of  a  foot  or  two,  and  at  one  end  a  piece  of 
wood,  about  three  inches  thick  and  nine  inches  deep,  nailed  to 
the  underneath  surface  so  as  to  form  a  hook  to  be  placed  over 
the  ridge  of  the  roof,  to  hold  the  crawling-board  and  keep  it 
fixed  («) ;   or  an  ordinary  ladder  resting  against  the  wall  of  a 


(il)  (1899),  1 Q.  B.  1009 ;  68  L.  J.  Q.  B.  Q.  B.  1009 ;  68  L.  J.  Q.  B.  492 ;  Maude 

492.  V.  Brook  (1900),  1  Q.  B.  575 ;   69  L.  J. 

(e)  Dredge  v.    Conway,  Jones   &    Go.  Q.  B.  322. 

(1901),  2  K.  B.  42 ;  70  L.  J.  K.  B.  494.  (i)  Per  Lord  Brampton,  Hoddinott  v. 

(/)  Frid  V.  Fenian,  69  L.  J.  Q.  B.  Newton,  Chambers  &  Co.,  supra. 

436.  (7c)  Per  Lord  Macnaghten,  Hoddinolt 

(3)  Plant  V.   Wright  &  Co.  (1905),  1  v.  Newton,  Chambers  &  Co.,  supra. 

E.  B.  353;  74  L.  J.  K.  B.  331.  (I)  Boddinott  v.  Neivton,  Chambers  & 

Qi)  Hoddinott  v.  Newton,  Chambers  &  Co.,  supra. 

Co.  (1901),  A.  C.  49 ;  70  L.  J.  K.  B.  150 ;  (m)  Maude  v.  BrooJe,  supra. 

overruling   on  this  point,   Ferguson  v.  (re)  Veazey  v.  Chattle  (1902),  1  li.  B, 

Green  (1901),  1  K.  B.  25 ;  70  L.  J. K.  5.  494 ;  71  L.  J.  K.  B.  252, 
21 ;    WoQd  V,    Wahh  &  Sons  (1899),  1 
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building,  if  used  to  enable  a  -workman,  by  standing  on  the  rungs, 
to  perform  work  upon  the  building  at  a  height  from  the  ground  (o) ; 
or  an  ordinary  pair  of  painter's  steps  (jj),  may  be  scaffolding 
within  the  meaning  of  the  Act.  The  Court  of  Appeal  have, 
however,  since  the  decision  in  the  House  of  Lords  (q),  declined  as 
a  matter  of  law  to  interfere  with  a  finding  of  a  County  Court 
Judge  that  a  ladder,  up  which  a  slater's  labourer  was  carrying 
slates  to  the  roof  of  a  building  for  the  purpose  of  repair,  was  not 
a  scaffolding  (?'), 

WorJcmen's  compensation — Scale  and  conditions  of  compensation 
—Earnings. — The  first  schedule  to  the  Act  of  1897  fixes  the 
amount  of  compensation  to  be  paid.  Thus,  where  death  results 
from  the  injury  (s), — (i.)  if  the  workman  leaves  dependants  (t) 
wholly  dependent  upon  his  earnings,  the  amount  of  compensation 
is  to  be  a  sum  equal  to  his  earnings  in  the  same  employment  {u) 
during  the  three  years  next  preceding  the  injury,  or  the  sum  of 
150Z.,  whichever  is  the  larger,  but  not  exceeding  in  any  case 
300Z.,  and  any  weekly  payments  made  under  the  Act  are  to  be 
deducted  from  such  sum ;  but  if  the  workman  has  been  in  the 
same  employment  less  than  three  years,  then  the  amount  of  his 
earnings  is  to  be  deemed  to  be  156  times  his  average  weekly 
earnings  during  the  period  of  his  actual  employment  under  the 
same  employer  (»)  ;  (ii.)  if  the  workman  leaves  any  dependants 
in  part  dependent  upon  his  earnings,  the  compensation  is  to  be 
such  sum,  not  exceeding  in  any  case  the  amount  payable  under 
the  foregoing  provision  (i.e.  300Z.),  as  may  be  agreed  upon,  or,  in 
default  of  agreement,  determined  by  arbitration  to  be  reason- 
able and  proportionate  (y)  to  the  injury  to  the  dependants  (z) ; 
and   if  no  dependants  are  left,  then   the   reasonable   expenses 

(o)  O'Brien  v.  UobUe  (1905),  1  K,  B.  (t)  See  ante,  p.  800,  sub  tit.  "  Depen- 

346;  74  L.  J.  K.  B.   268;    Growth er  y.  dants." 

West    Biding     Window    Cleaning     Co.  («)  The  word  "employment"  through- 

(1904),  1  K.  B.  232 ;  73  L.  J.  K.  B.  71.  out  thia  clause  is  to  be  read  as  "con- 

(ja)  Elvin  v.  Woodward  &  Co.  (1903),  1  tinuous    employment,"    so  that    where 

K.  B.  838 ;  72  L.  J.  K.  B.  468.  there  has  been  a  break  in  the  employ- 

(g)  Hoddinott  v.  Newton,  Chambers  &  ment,  the  period  prior  to  the  break  is 

Co.  (1901),  A.  O.  49 ;   70  L.  J.  K.  B.  not  to   be  taken  into  consideration  in 

150.  computing  the  average  weekly  earnings. 

(r)  Marshall  v.  Eudeforih    (1902),  2  See  Appleby    v.    Eorseley   Co.  (No.   1) 

K.  B,  175;  71  L.  J.  K.B.781;  Crowther  (1899),  2  Q.  B.  521;   68  L.  J.  Q.  B. 

V.    West    Biding  Window  Cleaning  Co.,  892. 

supra.  (a;)  60  &  61    Vict.  c.  37,   Sched.   I. 

(s)  The  scale  of  compensation  payable  (1)  (a)  (i.). 

to  the  dependants  of  a  workman  "  where  (?/)  A   workman's   funeral    expenses 

death  results  from  the  injury "  applies  may   be    taken   into    consideration    in 

so  as  to  entitle  them  to  compensation  on  determining  under  this  clause  what  is 

that  scale  if  death  results  in  fact  from  "  reasonable   and   proportionate."    See 

the  injury,  even  though  at  the  time  of  Sevan  v.  Crawshay  Brothers,  Lim.  (1902), 

the  injury  it  could  not  be  reasonably  1  K.  B.  25 ;  71  L.  J.  K.  B.  49. 

expected  as  the   probable  consequence  (z)  60  &  61  Vict.  c.  37,  Sched..  I.  (1) 

thereof.    Dunham  v.    Clare   (1902),    2  (a)  (ii.), 
K.  B.  292;  71  L.  J.  K.  B.  683. 
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of  medical  attendance  and  burial,  not  exceeding  lOZ,,  are  to 
be  allowed  (a). 

Where  total  or  partial  incapacity  (6)  for  work  results  from  the 
injury,  a  weekly  payment  is  to  be,  made  during  incapacity  after  the 
second  week,  not  exceeding  50  per  cent,  of  his  average  weekly  earn- 
ings during  the  previous  twelve  months,  if  he  has  been  so  long 
employed  (e),  but  if  not,  then  for  any  less  period  during  which  he 
has  been  in  the  same  employment,  but  such  payment  is  not  to 
exceed  11.  (d).  In  fixing  the  weekly  payment,  regard  is  to  be 
had  to  the  difference  between  the  amount  of  the  average  weekly 
earnings  of  the  workman  before  the  accident  (e)  and  the  average 
amount  which  he  is  able  to  earn  after  the  accident  (/),  and  to 
any  payment  not  being  wages  which  he  may  receive  from  his 
employer  during  the  period  of  incapacity  (g). 

The  expression  "  earnings  "  means  the  actual  amount,  whether 
in  money  or  in  kind,  which  a  workman  receives  from  his  em- 
ployers {h) — in  other  words,  it  embraces ,  cash  payments,  and 
possibly  includes  other  matters,  the  value  of  which  is  capable  of 
being  estimated  in  money  (i).  Thus,  in  estimating  the  average 
weekly  earnings,  the  full  weekly  wages  of  the  workman  is  the 
correct  basis,  without  regard  to  a  deduction,  for  instance,  of  six- 
pence weekly  made  by  employers  in  respect  of  oil  supplied  for  a 
lamp  used  by  a  miner  in  his  employment  (k).  So,  again,  no 
deduction  is  to  be  taken  into  consideration  in  respect  of  tools  or 
other  necessary  equipment  of  a  workman  for  the  supply  of  which 
he  has  been  called  upon  to  pay  his  employer  (Z).  And  certain 
sums  paid  on  the  happening  of  certain  events  to  a  railway  guard 
in  addition  to  his  ordinary  wages,  whether  he  had  incurred  any 
expenses  or  not,  under  the  name  of  "lodging  allowance,"  are 
part  of  his  earnings,  which  are  to  be  taken  into  consideration  in 

(o)  60  &  61  Vict.    o.   37,   Sohed.   I.  average  weekly  earnings.     See    IlUng- 

(1)  (a)  (iu.).     As  to   the    persons   to  worth  v.  Walmsley  (1900),  2  Q.  B.  142; 

whom  the  compensation  is  to  be  paid  69  L.  J.  K.  B.  519. 

in  case  of  the  workman's  death,  see  ib.,  (/)  See    James   v.    Ocean    Coal    Co. 

Sched.  I.  (4).  (1904),  2  K.  B.  213 ;   73  L.  J.  K.  B. 

(6)  In  cases  of  partial  incapacity  the  915. 

arbitrator   must,  on  the  facts  of  each  (gr)  60  &  61  Vict.  o.  37,  Sched.  I.  (2). 

case,,exeroise  his  discretion  on  the  ques-  (/i)  Boughton    v.  Sutton    Heath,   dee., 

tion  whether  or  not  he  will  award  the  Colliery  Co.  (1901),  1  K.  B.  93 ;  70  L.  J. 

maximum  sum  allowed.     See  Webster  v.  K.  B.  61 ;  Sched.  I.  (1)  (a)  (i.). 

Sharp  &  Co.  (1904),  1  K.  B.  218;   73  (i)  Pomphrey     v.    Southwarh     Press 

L.  J.  K.  B.  141.  (1901),  1  K.  B.  86;   70  L.  J.  K.  B.  48. 

(fi)  I.e.  in   the    employment   of   the  As  to  the  meaning  of  " earnings  "  in  the 

same  employer.     See  Priee  v.  Marsden  Employers'    Liability    Act,    1880,    see 

(1899),  1   Q.  B.  493;    68  L.  J.  Q.  B.  Noel\.  Eedruth  Foundry  Co.  (1896),  1 

307.  Q.  B.  453  ;  65  L.  J.  Q.  B.  330. 

id)  60  &  61  Vict.  0.  37,  Sched.  I.  (1)  (h)  Houghton    v.    Button  Heath,  &c., 

Q>)-  Colliery  Co.,  supra. 

(e)  This  provision  does  not  cut  down  (V)  Abram  Coal  Co.  v.  Southern  (1903), 

the  limit  imposed  by  Sched.  I.  (1)  (6)  A.  C.  306 ;  72  L.  J.  K.  B.  691 ;   approv- 

under  which  the  weekly  payment  is  not  ing  Houghton  v.  Sutton  Heath,  &c.,  Col- 

to  exceed  50  per  cent,  of  the  workman's  liery  Co.,  supra. 


CHAP,  VIII.]  WORKMEN'S  COMPENSATION.  811 

calculating  tlie  amount  of  compensation  (m).  So  also  a  railway- 
guard's  uniform,  although  the  property  in  the  uniform  remained 
in  the  railway  company  (w).  But  loss  of  tuition  by  an  apprentice 
is  not  the  subject  of  compensation  under  the  Act,  the  value  of 
such  tuition  being  too  vague  to  be  included  in  the  expression 
"  earnings  "  (o). 

The  right  to  compensation  for  injury  conferred  in  general 
terms  by  the  Act  of  1897  on  workmen  to  whom  the  Act  applies 
is  not  qualified  or  restricted  by  the  provisions  of  Sched.  I.  {fj, 
by  which  the  scale  of  compensation  is  based  on  "  average  weekly 
earnings,"  and  it  is  not  a  condition  precedent  to  the  right  that  a 
workman  injured  or  killed  should  have  been  a  fortnight  or  any 
other  definite  period  in  his  employment  {q).  The  substance  of 
this  decision  is  that  the  Act  applies  to  cases  of  casual  employ- 
ment, or,  in  other  words,  to  employment  at  irregular  intervals  or 
at  irregular  amounts,  and  that,  in  order  to  ascertain  the  average, 
the  irregular  intervals  or  irregular  amounts  may  be  put  together 
and  an  average  struck,  so  as  to  afford  a  test  of  the  weekly  sura  to 
be  paid.  Since  this  decision  it  has  been  held  that  where  the 
employment  has  been  for  a  less  period  than  two  weeks,  and  there 
are  no  materials  upon  which  an  average  of  wages  can  be  arrived 
at,  the  assessment  is  to  be  made  on  the  best  material  to  be 
obtained.  Thus  where  a  workman  had  been  promised  employ- 
ment for  sixty  hours  a  week,  but,  in  fact,  had  only  worked  four  days, 
when  he  met  with  his  death,  it  was  held  that  there  was  evidence 
to  support  a  contract  for  continuous  employment,  and  that  the 
arbitrator  was  justified  in  assessing  compensation  on  an  average 
weekly  wage  of  sixty  hours  a  week  (r).  So  where  a  workman 
had  worked  for  eight  continuous  days,  when  he  met  with  an 
accident,  so  that  the  employment  extended  from  one  week  to  a 
portion  of  the  next,  it  was  held  that  the  wages  which  he  might 
have  earned  if  he  had  had  an  opportunity  of  working  for  two. 
weeks  might  be  taken  into  consideration  (s).  Where  a  workman 
was  employed  for  two  nights  a  week  under  a  contract  for  no  fixed 
period,  but  terminable  by,  a  week's  notice,  it  was  held  that  the 
contract  was  a  continuing  one  from  week  to  week  for  two  nights, 
and  that  the  fact  that  he  was  not  serving  the  employers  on  the 
other  days  did  not  constitute  a  break  in  the  employment  {t). 

(m)  Sharpe  v.  Midland  Ey.  (1903),  2  A.  C.  79 ;   70  L.  J.  K.  B.  170 ;  Stuart  v. 

K.  B.  26 ;  72  L.  J.  K.  B.  486.  Nixon,  ib. 

On)  a.  N.  Ey.  v.  Dawion   (1905),    1  (r)  Ayre8\.Buchendge  (1902),  IK.  B. 

K.  B.  331 ;  74  L.  J.  K.  B.  271.  57 ;  71  L.  J.  K.  B.  78. 

(o)  Pomphrey     \.    Southwarh    Press  (s)  Wkeale    v.    Eliymney    Iron    Co. ; 

(1901),  1  K.  B.  86 ;  70  L.  J.  K.  B.  48.  Jones   v.  Eliymney  Iron  Co.  (1902),   1 

(y)  60  &  61  Vict.  c.  37,  Sched.  I.  (1)  K.  B.  57;  71  L.  J.  K.  B.  28. 

(a)  and  (6).  (0  Bathaway  v.  Argus  Printing    Co. 

(3)  Lysons  v.  Knowles  &  Sons  (1901),  (1901),  1  K.  B.  96;  70  L,  J.  K.  B.  12. 
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The  amount  of  compensation  is  to  be  assessed  on  the  earnings  of 
the  workman  in  the  employment  of  the  same  employer,  and  what 
the  workman  might  possibly  earn  in  the  employment  of  other 
employers  is  not  to  be  taken  into  consideration  (w).      The  period 
of  employment,  whether  it  be  the  twelve  months  prior  to  the 
inquiry,  or  any  less  period,  must  be  one  of  substantially  con- 
tinuous and  consecutive   employment  by  the  master  in  whose 
employment  the  workman  is  at  the  date  of  the  injury  (x).     Thus 
where  a  workman,  at  the  termination  of  a  strike  which  lasted  for 
some    months,  resumed  work  with  the  same   employer  but  on 
different  terms  from  those  before  the  strike,  and  so  continued 
until  the  date  of  the  accident,  it  was  held  that  the  compensation 
must  be  assessed  upon  the  basis  of  his  average  weekly  earnings 
subsequent  to  the  strike  only,  and  not   during  the  preceding 
twelve   months  (y).     Where  an    injured  workman  had  worked 
continuously  for  his  employers  for  eighteen  days  previous  to  the 
accident,  but  had  worked  for  them  only  irregularly^for  a  period  of 
twelve  months  previous  to  the  accident,  a  finding  by  a  County 
Court  Judge  that  the  employment  commenced  at  the  beginning 
of  the  eighteen  days,  and  an  award  made  on  the  basis  of  the 
workman's  average  weekly  earnings  during  that  period,  were  up- 
held by  the  Court  of  Appeal,  the  period  for  which  he  actually 
worked  being  long  enough  to  furnish  a  fair  basis  for  calculating 
his  weekly  average  earnings  (z).     Where  a  workman,  who  was  so 
injured  as  to  necessitate   the  amputation  of  a  thumb,  was,  on 
return  to  work  for  the  same  employer,  engaged  on  a  different 
class  of  work,  but  was  paid  the  same  weekly  wages  as  he  received 
before  the  accident,  it  was  held  there  was  no  evidence  to  justify 
an  award  for  any  weekly  payments  under  clauses  1  (b)  and  2  of 
Sched.  I.  (a).    A  workman  who,  by  agreement  between  himself 
and    his  employer,  has  received    the   maximum  compensation 
during  incapacity  for  work,  is  not  entitled,  in  addition,  to  sue  the 
employer  for  wages  under  his  contract  of  employment  in  respect 
of  a  period  which  is  subsequent  to  the  accident,  and  in  respect  of 
which  he  has  received  compensation  (&). 

Workmen's  compensation — Submission  hy  workman  to  medical 
examination. — A  workman  who  has  given  notice  of  an  accident 
must,  if  so  required  by  his  employer,  submit  himself  to  a  medical 
examination  at  the  expense  of  the  employer,  and  if  he  refuses  to 

(«)  BaHlett  v.  Tutton  (1902),  1  K.  B.  1  K.  B.  813 ;  72  L.  J.  K.  B.  569,  follow- 

72  ;  71  L.  J.  K.  B.  52 ;  Frice  v.  Marsden  ing  Jones  v.  Ocean  Goal  Co.,  supra. 

(1899),  1  Q.  B.  493 ;   68  L.  J.  Q.  B.  307.  (a)  Irons  v.  Bavis    (1899),   2  Q.  B; 

(a;)  Jones  v.  Ocean  Coal  Co.  (1899),  2  330  ;  68  L.  J.  Q.  B.  673.                          / 

Q.  B.  124;  68  L.  J.  Q.  B.  731.  (6)  Mlliott  v.  Liggim  (1902),  2  K.  B, 

(y)  Jones  v.  Ocean  Coal  Co.,  supra.  84  ;  71  L.  J.  K.  B.  483, 

(?)  Giles  V.  Wford,  Smith  &  Co.  (1903), 
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do  so,  or  in  any  way  obstructs  sucli  examination,  his  right  to 
compensation,  and  any  proceeding  under  the  Acfc  in  relation 
to  compensation,  is  to  be  suspended  until  such  examination  takes 
place  (c). 

So  also  a  workman  receiving  weekly  payments  under  the  Act 
must,  if  required  by  his  employer,  or  by  any  person  by  whom  the 
employer  is  entitled  under  the  Act  to  be  indemnified,  from  time 
to  time  submit  himself  to  medical  examination  at  the  expense 
of  the  employer  or  such  other  person  ;  but  if  the  workman  objects 
to  be  examined  by  the  medical  practitioner  provided  by  the 
employer  or  such  other  person,  or  is  dissatisfied  by  the  certificate 
of  such  practitioner,  he  can  be  examined  by  one  of  tlie  medical 
practitioners  appointed  for  that  purpose  under  Sohed.  II.  of  the 
Act  {d),  and  the  certificate  given  by  such  practitioner  is-  to  be 
conclusive  of  the  workman's  condition  at  the  time  of  the  exami- 
nation. If  the  workman  refuses  to  submit  himself  to  such 
examination  (e),  his  right  to  weekly  payments  is  to  be  suspended 
until  the  examination  has  taken  place  (/). 

It  is  not  a  condition  precedent  to  a  workman's  right  to  have 
compensation  assessed  that  he  should  submit  himself  for  exami- 
nation not  only  by  a  medical  practitioner  provided  and  paid  by 
the  employer,  but  also  by  one  of  the  medical  referees  appointed 
under  the  Act  (jj).  The  provisions  of  the  clause  are,  however, 
compulsory  in  the  former  case,  but  are  merely  optional  on  the 
part  of  the  workman  in  the  latter  (A). 

An  employer  does  not  lose  his  right  to  an  order  for  a  medical 
examination  merely  because  no  notice  of  an  accident  has  been 
given  by  a  workman  (i).  An  arbitrator  has  no  power  to  make  it 
a  condition  of  an  order  that  a  workman  shall  submit  himself  to  a 
medical  examination  that  the  employer  shall  pay  the  expense  of 
the  attendance  at  such  examination  of  a  medical  practitioner  on 
the  workman's  behalf ;  although  the  Court  of  Appeal  declined  to 
say  there  might  not  be  very  special  circumstances  which,  having 
regard  to  the  state  of  health  of  the  injured  workman,  might  make 
it  essential  that  his  own  medical  man  should  be  present  at  the 
examination  (h). 

WorTtmens  compensation — Review  of  weeldy  payments. — Any 
weekly  payment  may  be  reviewed  at  the  request  either  of  the 

(6)  60  &  61  Vict.  0.  37,  Soiled.  I.  (3).  (/)  60  &  61   Viot.  o.  37,    Sohed.  I. 

(d)  See  60  &  61  Vict.  o.  37,  Sched.      (11). 

n.  (13).  (fir)  Neagles  v.  Nixon's  Navigation  Co., 

(e)  The   words  "such  examination"      supra. 

refer  not  to  an  examination  by  a  medical  (Ji)  Neagles  v.  Nixon's  Navigation  Co., 

referee,  but  to   one  by  the  employer's  supra. 

medical  practitioner.    Neagles  v.  Nixon's  (i)  Oshorn    v.  Vielcers,  Son  &  Maxim 

Navigation  Co.  (1904),  1  K.  B.  339 ;   73  (1900),  2  Q,  B.  91 ;  69  L,  J.  Q.  B.  60G. 
L  J.  K.  B.  165.  CO  lb. 


814  NEGLiaSNCE,  [CHAP.  VIII. 

employer  or  of  the  workman,  and  on  such  review  may  be  ended, 
diminished,  or  increased,  subject  to  the  maximum  provided  (J), 
and  the  amount  of  payment  shall,  in  default  of  agreement,  be 
settled  by  arbitration  under  the  Act  (jn). 

Where  there  has  been  no  change  in  the  circumstances  since 
the  date  when  the  award  for  payment  of  a  weekly  sum  was  made, 
an  application  to  review  will  not  be  entertained.  Where,  for 
instance,  in  a  case  where  the  employer  bad  omitted  to  file  an  answer 
in  time  to  the  workman's  particulars,  the  Court  of  Appeal  refused 
an  application  to  review  on  evidence  which  the  employer  could 
have  called  at  the  original  hearing  (n).  But  in  a  subsequent 
case  the  Court  of  Appeal  entertained  an  application  to  review 
asked  for  by  a  workman,  there  having  been  a  change  in  the  cir- 
cumstances, and  also  held  that  on  that  application  fresh  medical 
evidence  was  admissible  as  to  the  capacity  of  the  workman  for 
work,  it  being  doubtful  whether  it  was  right  to  apply  the  doctrine 
of  estoppel  to  such  a  matter  of  opinion  as  the  question  whether 
a  man  was  incapacitated  for  work  (o). 

Upon  an  application  to  review  weekly  payments,  the  state  of 
the  capacity  of  the  workman  at  the  date  when  the  application  is 
filed,  and,  it  would  also  seem,  during  the  period  between  the  filing 
and  the  hearing,  ought  to  be  taken  into  consideration  by  the 
arbitrator,  and  not  solely  the  workman's  state  at  the  date  of  the 
hearing  (p). 

Upon  an  application  to  review  weekly  payments  upon  the 
ground  that  the  workman's  earnings  are  then  such  that  the  pay- 
ments should  be  ended  or  diminished,  the  average  amount  which 
the  workman  is  able  to  earn  in  a  business  carried  on  by  himself 
cannot  be  excluded  from  consideration  {q). 

To  enable  a  workman  to  have  the  weekly  payment  reviewed, 
the  Court  of  Appeal  has  in  several  cases  reduced  the  weekly  pay- 
ment to  a  mere  nominal  sum,  such  as  Id.  (r) ;  and  in  one  case 
where  the  employer  paid  a  workman  after  the  accident  full  wages 
as  an  act  of  grace,  the  court  reserved  the  right  to  review  by 
making  a  declaration  of  liability  and  adjourning  the  question  of 
the  amount  and  duration  of  compensation  (s). 

(0  See  60  &  61  Vict.  o.  37,  Sohed.  I.  K.  B.  235;  73  L.  J.  K.  B.  146. 

(1)  (*)■  (p)  Morton  &  Co.  v.  Woodward  (1902), 

(m)  60  &  61  Viot.  o.  37,  Sohed.  I.  (12).  2  K.  B.  276 ;  71  L.  J.  K.  B.  736. 

No  appeal  lies  to  the  Court  of  Appeal  (g)  Norman  v.  WaUer  (1904),  2  K.  B. 

from    the  refusal  of   a   County  Court  27;  73  L.J.  K.  B.  461. 

Judge  to  direct  a  review  of  the  taxation  (r)  Irons  v.  Davis  &  Timmins,  Lim. 

of  the  costs  of  an  application  to  vary  an  (1899),  2  Q.  B.  330 ;  68  L.  J.  Q.  B.  673  ■ 

agreement.   Rigby  &  Co.  v.  Cox  (1904),  Pomphrey  v.  Southwark  Press  (1901)    1 

1  K.  B.  358 ;  73  L.  J.  K.  B.  80.  K.  B.  86 ;  70  L.  J.  K.  B.  86. 

(»)  Crossfield  &  Sons  V.  TanianClQOO),  (s)  Chandlery.  Smith  (1899),  2  O  B 

2  Q.  B.  629 ;  69  L.  J.  Q.  B.  790.  506;  68  L.  J.  Q.  B.  909.  " 
(o)  Sharman    v.   HolUday   (1904),    1 
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Workmen's  compensation — Payment  in  case  of  death — 
Apportionment. — The  payment  is  in  case  of  death  to  be  made  to 
the  legal  personal  representative  of  the  workman,  or,  if  he  has 
none,  to  or  for  the  benefit  of  his  dependants,  or,  if  he  leaves  no 
dependants,  to  the  person  to  whom  the  medical  and  burial  ex- 
penses are  due  ;  and,  if  made  to  the  legal  personal  representative, 
is  to  be  paid  by  him  to  or  for  the  benefit  of  the  dependants  or 
other  person  entitled  thereto  under  the  Act  (t).  There  are  cases 
in  which  the  full  amount  of  the  compensation  need  not  be  paid  to 
the  legal  personal  representatiTe.  Thus  the  amount  can  be  appor- 
tioned between  the  widow,  who  is  the  legal  personal  representative 
of  the  deceased  workman,  and  his  infant  children,  who  are  his 
dependants  ;  and  the  sum  so  apportioned  in  respect  of  the  children 
may  be  paid  by  the  employer  to  the  registrar  of  the  court  for 
investment  in  his  name  for  their  benefit  (u). 

Workmen's  compensation — Redemption  hy  payment  of  lump 
sum. — Where  any  weekly  payment  has  been  continued  for  not  less 
than  six  mouths,  the  liability  therefor  may,  on  the  application 
by  or  on  behalf  of  the  employer,  be  redeemed  by  the  payment  of 
a  lump  sum,  to  be  settled,  in  default  of  agreement,  by  arbitration 
under  the  Act,  and  such  lump  sum  may  be  ordered  by  the  arbi- 
trator to  be  invested  or  otherwise  applied  as  mentioned  in  the 
schedule  {x).  There  is  no  jurisdiction  to  entertain  an  employer's 
application  for  redemption  of  his  liability,  under  this  clause, 
where  by  the  application  he  limits  the  amount  of  the  lump  sum 
which  he  is  willing  to  pay  {y). 

Workmen's  compensation — Prohibition  of  assignment,  charging 
or  attachment  of  weekly  payments. — A  weekly  payment,  or  a  sum 
paid  by  way  of  redemption  thereof,  is  not  capable  of  being 
assigned,  charged,  or  attached,  and  cannot  pass  to  any  other 
person  by  operation  of  law,  nor  can  any  claim  be  set  off  against 
it  (z). 

Duties  imposed  hy  statute. — When  a  duty  is  imposed  by 
statute,  a  breach  of  that  duty  to  the  injury  of  an  individual  gives 
rise  to  an  action  of  negligence,  unless  the  duty  is  imposed  for  the 
first  time  by  the  statute,  and  a  special  remedy  is  enacted  for  its 
breach  (a).  Various  duties  are  imposed  upon  railway  companies 
by  the  Railways  Clauses  Act,  184:5  (h),  such  as  the  duty  to  erect 
bridges  (c),  gates  (d),  fences  (e),  and  upon  other  public  bodies  by 

(0  60  &  61  Vict.  c.  37,  Sohed.  I.  (4).  (,z)  60  &    61  Vict.  c.   37,  Soiled.  I. 

(u)  Daniel  v.  Ocean  Coal  Co.  (1900),      (14). 

2  Q  B.  250;  69  L.  J.  Q.  B.  567.  (a)  Ante,  p.  104. 

(x)  60  &  61  Vict.    o.  37,  Sohed.  I.  (6)  8  Vict.  c.  20. 

(6),  (7),  (8),  (13).  (e)  lb.,  s.  46. 

(v)  Castle  Spinning  Co.   v.  Atkinson  (d)  Jo.,  s.  47. 

(1905),  1  K.  B.  336 ;  74  L.  J.  K.  B.  265.  (e)  lb.,  s.  68. 
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various  other  statutes  (/) ;  for  injury  happening  through  breach 
of  these  duties  the  railway  company  or  other  public  body  is 
liable  in  an  action  of  negligence. 

Nuisances  arising  from  neglect  of  statutory  duties — Neglect  of 
railway  companies  to  erect  and  maintain  bridges  over  highivays. — 
By  the  Eailways  Clauses  Act,  1845  (g},  a.  46,  it  is  enacted  that, 
if  the  line  of  railway  cross  any  turnpike-road  or  public  highway, 
then  (except  where  otherwise  provided  by  the  special  Act),  either 
such  road  shall  be  carried  over  the  railway,  or  the  railway  shall 
be  carried  over  such  road,  by  means  of  a  bridge,  such  bridge, 
with  the  immediate  approaches,  to  be  maintained  at  the  expense 
of  the  company :  but  it  is  provided  that,  with  the  consent  of 
two  or  more  justices,  in  petty  sessions,  it  shall  be  lawful  for 
the  company  to  carry  the  railway  across  any  highway  other  than 
a  public  carriage-road  on  the  level  (h). 

Negligent  management  of  railway-gates  placed  across  public 
carriage-roads. — By  sect.  47  of  the  same  Act,  when  a  railway 
crosses  any  turnpike-road  or  public  carriage-road  on  a  level,  the 
company  must  erect  and  at  all  times  maintain  good  and  sufficient 
gates  across  such  road,  on  each  side  of  the  railway  where  the 
same  shall  communicate  therewith,  and  employ  proper  persons  to 
open  and  shut  such  gates,  which  are  to  be  kept  constantly  closed 
across  the  road  on  both  sides  of  the  railway,  except  during  the 
time  when  horses,  cattle,  carts,  or  carriages  passing  along  the 
road  shall  have  to  cross  the  railway ;  and  the  gates  must  be  of 
such  dimensions  and  so  constructed  as,  when  closed,  to  fence  in 
the  railway,  and  prevent  cattle  or  horses  passing  along  the  road 
from  entering  upon  the  railway.  It  would  seem  that  this  section 
does  not  authorize  a  person  passing  along  the  highway  to  open 
the  gates  himself,  although  he  has  waited  a  reasonable  time  and  no 
servant  of  the  company  has  come  to  open  them ;  and  if,  owing  to 
his  opening  the  gates,  he  sustains  an  injury,  the  company  are  not 
responsible  {i).  This  section  seems  to  impose  upon  the  railway 
company  governed  by  it  the  duty  of  closing  the  gates  across 
public  carriage-roads  carefully  against  everything  passing  lawfully 

(/)  See  Chap.  XII.,  fiosi.  The  railway  company  are  also  liable, 

(g)  8  &  9  Vict.  u.  20.  under  sect.  58,  to  make  good  the  damage 

(ft)  Under  this  section    the  railway  done  to  any  road  during  the  oonstruc- 

company  are  hound  to  keep  in  repair  the  tion  of  the  works,  by  carts,  &c.,  passing 

immediate  approaches  to  the  road,  where  along  it,  although  such  carts  may  not  be 

the   road  is  carried   over  the    railway  theirs,  but  may  belong  to  the  contractor 

{Leelc  or    Leech  v.  North   Staffordshire  who  has  engaged  to  make  the  railway 

Ey.,  5  H.   &  N.  160;   29  L.  J.  M.   0.  (West    Biding  By.  v.  Walcefield  Board 

150),  and  also  the  roadway   upon  the  of  Health,  5  B.  &  S.  478;   33  L.  J.  M.  0. 

bridge    (Lane.    &  Tories.  By.   v.  Bury  171). 

(Mayoi-),  14  App.  Gas.  417 ;    59  L.  J.  Q,  (j)  Wyatt  v.    G.    W.  By.,  6  B.  &  S. 

B.  85),  but  not  where  it  is  carried  under  709 ;  34  L.  J.  Q.  B.  204  (diss.  Blackburn, 

it   (London  &  N.    W.  By.  v.    Skerton,  J.).     See,  however,  Beg.  v.  Strange,  16 

5  B.  &  S.  559;    33  L.  J.  M.  0.  158).  Cox.  C.  0.  552,  per  Lord  Coleridge,  C.J. 
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or  unlawfully  along  the  high-road.  Where  the  plaintiffs  horses 
strayed  from  his  field  into  the  high-road,  and  passed  from  thence 
through  an  open  gate,  and  got  upon  a  railway,  and  were  killed  by 
a  passing  train,  it  was  held  under  another  statute  (Jc)  in  similar 
terms  that  the  railway  company  were  responsible  for  the  loss,  as 
the  obligation  to  keep  the  gates  closed  imposed  upon  them  the 
duty  of  closing  them  carefully  against  everything  passing  law- 
fully or  unlawfully  along  the  high-road  (I).  And  so  where  the 
plaintiffs  horses,  straying  along  the  road,  found  the  gates  closed, 
but  forced  their  way  through  a  swing  gate,  placed  beyond  the 
limit  of  the  road  for  the  convenience  of  foot-passengers,  it  was 
held  that  the  railway  company  were  liable  for  the  damage  the 
plaintiff  had  sustained  (m). 

By  sect.  48,  where  a  railway  crosses  a  turnpike-road  on  a  level 
adjoining  to  a  station,  the  trains  must  slacken  their  speed  before 
arriving  at  the  turnpike-road,  and  cannot  cross  the  same  at  any 
greater  rate  of  speed  than  four  miles  an  hour  (n). 

By  sect.  61  of  the  same  Act,  when  a  railway  crosses  a  highway, 
other  than  a  public  carriage-way,  on  the  level,  the  company  are,  at 
their  own  expense,  and  at  all  times,  to  maintain  convenient  ascents 
and  descents,  and  if  the  way  is  a  bridle- way,  to  erect  and  maintain 
gates,  and,  if  a  footway,  gates  or  stiles.  Where,  therefore,  the 
plaintiff,  a  child  of  four  years  and  a  half,  having  been  sent  on  an 
errand,  was  shortly  afterwards  found  lying  on  a  level-crossing,  a 
foot  having  been  cut  off  by  a  passing  train,  it  was  held  that  there 
was  evidence  to  go  to  the  jury  of  the  accident  having  been  caused 
by  the  negligence  of  the  railway  company,  they  having  omitted 
to  erect  any  gate  or  stile  (o). 

A  railway  made  without  statutory  authority  is  not  subject  to 
the  regulations  as  to  gates  and  persons  in  charge  at  level-crossings 
prescribed  by  the  statutes ;  nor  are  the  proprietors  bound  at 
common  law  to  erect  such  gates  (p)  ;  but  such  a  railway  crossing  a 
public  highway  may,  it  is  conceived,  constitute  a  public  nuisance. 

(h)  The    Eailway     Eegulation     Act,  contiDued  to  be  a  turnpike-road ;  and  in 

1842  (5  &  6  Vict.  c.  55),  s.  9.  the  construction  of  the  said  provisione, 

(Q  Fawcett  v.  York  &  North  Midland  when  applied  to  any  such  road  as  afore- 

By.,  16  Q.  B.  610 ;  20  L.  J.  Q.  B.  222.  said,  if  the  road  is  within  the  jurisdio- 

(m)  Charman    v.    S.  E.  By.,   21    Q.  tion  of  a  highway   board,  such  board 

B.  D.  524 ;  57  L.  J.  Q.  B.  597.  shall  be  deemed  to  be  the  trustees   or 

(re)  8  &  9  Vict.  c.  20,  s.  48.    By  35  &  commissioners  thereof,  and  in  other  cases 

33  Vict.  c.  85,  s.  13,  it  is  enacted  that  the  surveyor  or  other  local    authority 

such  of  the  provisions  of  8  &  9  Vict.  having  the    care  of  the  road  shall  be 

c.  20,withrespeot  to  the  crossing  of  roads  deemed  to  be  such  trustees  or  commis-' 

and  other  interference  therewith,  as  re-  sioners.  Att.-Gen.  L.  &  N.  W.  By.  (1900), 

late  to  turnpike-roads,  shall  continue  in  1  Q.  B.  78  ;  69  L.  J.  Q.  B.  26. 

force   in   relation    to  any  road  which,  (o)  Williams  v.  O.    W.  By-,  L.   IJ.  9 

having  been  a  turnpike-road,  may  at  any  Ex.  157 ;  43  L.  J.  Ex.  105. 

timeaflerthopassingof thatAct(10thof  (jj)  Matson    v.  Baiid  &  Co.,  3  Ajip. 

Aug.  1872)  become  an  ordinary  highway.  Gas,  1 OS^. 
in  the  same  manner  as  if  such  rgad  haj 

A.  3g 
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Negligent  exercise  of  statutory  powers. — Where  the  legislature 
authorizes  a  person  or  body  corporate  to  do  an  act  which,  but  for 
this  authority,  would  be  a  wrongful  act,  a  duty  is  cast  upon  the 
person  or  body  corporate  to  exercise  reasonable  care  to  avoid 
doing  damage  or  injury  to  the  persons  and  property  of  others. 
Thus  a  railway  company  are  bound  to  see  that  reasonable  care  has 
been  taken  in  the  construction  and  maintenance  of  their  bridges, 
viaducts,  and  embankments  (q).  Where  a  railway  company  con- 
struct their  line  across  a  highway  on  a  level  under  the  sanction 
of  an  Act  of  Parliament,  it  is  their  duty  to  keep  the  crossing  in 
a  proper  state  for  the  passage  of  carriages  across  the  rails ;  and,  if 
a  carriage  is  damaged  in  consequence  of  the  rails  being  too  high 
above  the  surface  of  the  roadway,  the  company  are  liable  (r). 
Where  parliament  authorizes  a  railway  company  to  construct  a 
railway  and  work  it,  it  is  implied  that  the  company  are  to  work 
it  in  a  proper  manner,  in  the  usual  way  in  which  railways  are 
worked ;  and  in  crossing  a  footway  on  a  level  the  company  are 
bound,  as  to  the  mode  of  working  their  railway,  as  to  the  rate  of 
speed,  and  signalling  or  whistling,  or  other  ordinary  precautions 
in  the  working  of  a  railway,  to  do  everything  which  is  reasonably 
necessary  to  secure  the  safety  of  persons  who  have  to  cross  the 
railway  by  means  of  the  footway  (s).  So  canal  companies  are 
bound  to  take  all  reasonable  and  proper  precautions  for  tlie  protec- 
tion of  the  public  where  the  canal  intersects  a  public  highway  (t). 
If  by  a  reasonable  exercise  of  the  powers  given  either  by  statute 
or  by  the  common  law  to  the  person  or  body,  the  damage  could 
have  been  prevented,  it  is  negligence  not  to  make  such  reasonable 
exercise  of  their  powers  (u).  But  they  are  not  bound  to  do  more 
than  make  a  reasonable  use  of  their  powers  in  order  to  mitigate 
the  damage ;  they  cannot  be  called  upon  to  exercise,  in  relief  of 
a  person  who  conceives  himself  aggrieved  by  the  operation  of  the 
statute,  powers  given  not  with  a  view  of  mitigating  damage,  but 
merely  as  ancillary  to  the  main  purpose  of  the  legislature  (x). 

Where  one  of  the  public  carriage-gates  at  a  level-crossing  is 
also  the  only  exit  out  of  a  private  yard  across  the  railway,  and 
the  driver  of  a  cart  coming  out  of  the  private  yard  asks  the 
railway  gatekeeper  if  he  may  cross,  and  is  answered  in  the 


(q)  Grote  v.  Chetter  &  Eolyhead   Ey.  («)  Oeddis   v.  Barm  Reservoir  Pro- 
Co.,  2  Exoh.  251.  prietors,  3  App.   Cas.  430    at  p.  456 ; 

(r)  Oliver  v.  North  Eastern  By.,  L.  K.  Evans  v.  Manchester,  Sheffield  &  lAncoln- 

9  Q.  B.  409;  43  L.  J.  Q.  B.  198.  ghire  By.,  36  Ch.  D.  626;   57  L.  J.  Ch. 

(s)  Mellor,  J,,  Cliff  v.  Midland  By.,  153. 

L.  E.  5  Q.  B.  258  at  p.  261.  (a;)  Southwarli  &  Vauxhall  Water  Co. 

(t)  Manley  v.  St.  Helens  Canal  Co.,  2  v.  Wandsworth  District  Board,  [1898]  2 

H.  &  N.  840 ;  27  L.  J.  Ex.  159 ;  Sinks  v.  Ch.  608 ;  67  L.  J.  Oh.  657.    For  other 

South  York  &  Biver  Bun  Co.,  3  B.  &  S.  eases,  see  ante,  pp.  41,  742. 
244,  350 ;  32  L.  J.  Q.  B.  26. 
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afiSrmative,  the  company  will  be  responsible  if  the  cart  is  run 
into  by  a  train  («/).  If  there  is  a  public  carriage-way  over  the 
railway  alongside  of  the  footway,  and  the  servant  in  charge  of  the 
carriage-gates  has  left  them  open,  this  is  so  far  equivalent  to  a 
representation  by  the  railway  company  that  all  is  safe  as  to 
amount  to  evidence  of  negligence  in  case  the  foot-passenger  is 
injured  in  crossing  the  line  (z).  Where  there  are  circumstances 
making  a  particular  crossing  exceptionally  dangerous,  the  com- 
pany are  bound  to  use  extra  precautions  (a). 

Duty  voluntarily  undertaken.^-li  a  person  undertakes  to  per- 
form a  voluntary  act,  he  may  render  himself  liable  if  he  performs 
it  improperly,  but  not  if  he  merely  neglects  to  perform  it. 
Where  a  railway  company,  having  erected  a  sufficient  gate  as 
directed  by  sect.  61  of  the  Eailways  Clauses  Act,  1845,  took  upon 
themselves  the  extra  precaution  usually,  though  not  invariably, 
of  locking  it  when  a  train  was  approaching,  it  was  held  by 
Willes,  J.,  that  they  were  not  liable  for  the  death  of  a  man 
who  crossed  while  the  gate  was  not  looked  and  was  killed 
by  a  train  (h). 

Negligent  misrepresentations. — Attempts  have  often  been  made 
to  establish  a  liability  for  a  false  statement  honestly  made,  but 
without  due  care  having  been  taken  to  ascertain  whether  it  was 
true  or  false,  in  cases  where,  by  reason  of  the  absence  of  know- 
ledge of  the  falsehood,  no  action  of  fraud  will  lie.  These  attempts 
usually  fail  owing  to  the  failure  to  establish  any  duty  upon  the 
defendant  to  give  accurate  information  (e).  Where  an  equitable 
tenant  for  life  applied  to  the  plaintiff  for  a  loan  on  the  security 
of  the  equitable  life  estate,  and  the  plaintiff  thereupon,  in  order 
to  ascertain  to  what  incumbrances  the  life  estate  was  subject, 
applied  for  information  to  the  defendant,  the  trustee  of  the  settle- 
ment creating  the  estate,  who,  having  forgotten  several  charges, 
gave  inaccurate  information,  upon  which  the  plaintiff  advanced 
money,  which  he  would  not  otherwise  have  done,  it  was  sought  to 
impose  upon  the  defendant  as  trustee  the  duty  to  give  correct 
information  concerning  the  trust  property  not  only  to  his  cestid 
que  trust,  but  also  to  all  who  might  choose  to  have  dealings  with 
him.  But  it  was  held  that  "  the  duty  of  a  trustee  is  properly  to 
preserve  the  trust  fund,  to  pay  the  income  and  the  corpus  to  those 

(y)  Lunt  V.  London  &  N.  W.  By.,  L.  R.  0.  P.  631 ;  36  L.  J.  C.  P.  249.   Compare 

1  Q  B.  277;  35  L.  J.  Q.  B.  105.  also  the  oases  cited  ante,  p.  757. 

(z)  Stapley  v.  L.  B.  &  S.  0.  By.,'L.  E.  (6)  Skelton  v.  London  &  N.  W.  By., 

1  Ex.   21 ;  35  L.  J.  Ex.  7  ;   Wanlets  v.  L.  K.  2  C.  P.  631 ;  36  L.  J.  C.  P.  249. 
North  Eastern  By.,  L.  R.  7  H.  L.  12 ;  43  (c)  Le  Lievre  v.  Gould,  [1893]  1  Q.  B. 

L.  J.  Q.  B.  185.  491 ;  63  L.  J.  Q.  B.  353, overruling  Cami 

(a)  Bilbee  v.  London  &  Brighton  Hy.,  v.  Wilson,  39  Cli.  D.  39 ;  57  L.  J.  Ch.. 

18  0.  B.  N.  S.  584 ;  34  L.  J.  0.  P.  182.   See  1034,  ante,  p.  702. 
SMton  V,  London  &  N.  W.  By.,  L.  E,  2 
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who  are  entitled  to  them  respectively,  and  to  give  all  his  cestuis 
que  trust,  on  demand,  information  with  respect  to  the  mode  in 
which  the  trust  fund  has  been  dealt  with,  and  where  it  is.     But 
it  is  no  part  of  the  duty  of  a  trustee  to  tell  his  cestui  que  trust 
what  incumbrances  the  latter  has  created,  nor  which  of  his 
incumbrancers  have   given  notice  of  their  respective   charges. 
It  is  no  part  of  the  duty  of  a  trustee  to  assist  his  cestui  que  trust 
in  selling  or  mortgaging  his  beneficial  interest  and  in  squandering 
or  anticipating  his  fortune,  and  it  is  clear  that  a  person  who 
J)roposes  to  buy  or  lend  money  on  it  has  no  greater  rights  than 
the  cestui  que  trust  himself.     There  is  no  trust  or  other  relation 
between  a  trustee  and  a  stranger  about  to  deal  with  a  cestui  que 
trust,  and  although  probably  such  a  person  in  making  inquiries 
may  be  regarded  as  authorized  by  the  cestui  que  trust  to  make 
them,  this  view  of  the  stranger's  position  will  not  give  him  a 
right  to  information  which  the  cestui  que  trust  himself  is  not 
entitled  to  demand"  {d).    Similarly,  where   the  committee  of 
Lloyds,  by  mistake,  issued  to  the  owner  of  a  yacht  a  certificate  to 
the  effect  that  the  yacht  was  qualified  to  be  classed  as  Al,  when 
in  truth  she  was  not,  it  was  held  that  the  committee  were  not 
liable  to  an  action  at  the  suit  of  a  person  who  purchased  the 
yacht  from  the  owner  on  the  faith  of  the  certificate  (e). 

Shipowner's  liability  for  negligence — Enlargement  of  remedy. — 
In  the  case  of  personal  injuries  caused  by  the  negligence  of  a 
shipowner,  the  remedy  by  action  has  been  enlarged  by  the  Ship- 
owners Negligence  (Eemedies)  Act,  1905  (/).  Sect.  1,  sub- 
sect.  1  of  that  Act,  provides  that,  if  it  is  alleged  that  the  owners 
of  any  ship  are  liable  to  pay  damages  in  respect  of  personal 
injuries,  including  fatal  injuries  caused  by  the  ship,  or  sustained 
on,  in,  or  about  the  ship  in  any  port  or  harbour  (g)  in  the  United 
Kingdom  in  consequence  of  the  wrongful  act,  neglect,  or  default 
of  the  owners  of  the  ship,  or  the  master  or  ofScers  or  crew  thereof, 
or  any  other  person  in  the  employment  of  the  owners  of  the  ship, 
or  of  any  defect  in  the  ship  or  its  apparel  or  equipment,  and  at 
any  time  that  ship  is  found  in  any  port  or  river  of  England  or 
Ireland,  or  within  three  miles  of  the  coast  thereof,  a  judge  of  any 
court  of  recojd  in  England  or  Ireland  may,  upon  its  being  shown 


(d)  Low  V.  Bomerie  (1891),  3  Ch.  82  (57  &  58  "Vict.  c.  60);  see  5  Edw.  7, 
at  p.  99  ;  GO  L.  J.  Oh.  59t.  As  to  negli-  c.  10,  s.  1  (3).  By  sect.  742  of  the  Act  of 
gent  misrepresentations  by  directors  and  189i"port"  includes  place,  and"har- 
promoters  of  companies,  see  post,  p  835.  hour "  includes    harbours   properly   so 

(e)  TModon  v.  Tindall,  60  L.  J.  Q.  B.  called,  whether  natural  or  artificial, 
626.  estuaries,  navigable  rivers,  piers,  jetties, 

(/)  5  Edw.  7,  c.  10.  and  other  works  in  or  at  which  ships  can 

(9)  The     expressions     "  port "    and  obtain  shelter,  or  ship  and  unship  goods 

"  harbour  "  have  the  same  meaning  as  or  passengers, 

in  the  ]VIerch?.nt  Shipping  Act,  1891 
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to  him  by  any  person  applying  (h)  in  accordance  with  rules  of 
court  that  the  owners  are  probably  liable  to  pay  damages  in 
respect  of  such  injuries,  and  that  none  of  the  owners  reside  (i)  in 
the  United  Kingdom,  issue  an  order  directed  to  any  officer  of 
customs  or  other  officer  named  by  the  judge  requiring  him  to 
detain  Qc)  the  ship  until  such  time  as  the  owners,  agent,  master, 
or  consignee  thereof  have  made  satisfaction  in  respect  of  the 
injuries,  or  have  given  security,  to  be  approved  by  the  judge,  to 
abide  the  event  of  any  action,  suit,  or  other  legal  proceeding  that 
may  be  instituted  in  respect  of  the  injuries,  and  to  pay  all  costs 
and  damages  that  may  be  awarded  thereon;  and  any  officer  of 
customs  or  other  officer  to  whom  the  order  is  directed  shall  detain 
the  ship  accordingly  (I).  In  any  legal  proceeding  in  relation  to 
such  injuries,  the  person  giving  security  is  to  be  made  defendant, 
and  is  to  be  stated  to  be  the  owner  of  the  ship  which  has  caused 
the  injuries,  or  on,  in,  or  about  which  the  injuries  were  sustained, 
and  the  production  of  the  order  of  the  judge,  made  in  relation  to 
the  security,  shall  be  conclusive  evidence  of  the  liability  of  the 
defendant  to  the  proceeding  (m). 

Qi)  The  words  "  person  applying "  in  dom,  if  it  has  an  office  in  the  United 
this  section  include  an  employer  who  Kingdom  at  which  service  of  writs  can 
has  paid  compensation  or  against  whom  be  effected :  5  Edw.  7,  c.  10,  s.  1  (4). 
a  claim  for  compensation  has  been  made  (/c)  Sect.  692  of  the  Merchant  Ship- 
under  the  Workmen's  Compensation  ping  Act,  1894,  applies  to  the  detention 
Act,  1897  (60  &  61  Vict.  c.  37),  as  of  a  ship  under  the  Act  of  1905  as  it 
amended  by  any  subsequent  enactment,  applies  to  the  detention  of  a  ship  under 
if  he  shows  the  judge  that  he  probably  that  Act :  see  5  Edw.  7,  c.  10,  s.  1  (3). 
is  or  will  become  entitled  to  be  indemni-  By  sect.  692  any  commissioned  ofiBcer 
fled  under  that  Act,  and  in  such  case  on  full  pay  in  the  naval  or  military 
this  section  applies  as  if  the  employer  service,  or  any  Board  of  Trade  or  Cus- 
were  a  person  claiming  damages  in  re-  toms  ofScer,  may  detain  a  ship  which 
spect  of  personal  injuries :  5  Edw.  7,  c.  under  the  Act  is  to  be,  or  may  be, 
10,  s.  1  (4).  detained. 

(j)  If  the  owner  of  a  ship  is  a  corpora-  (Z)  5  Edw.  7,  o.  10,  s.  1  (1). 

tion,  it  is  for  the  purposes  of  the  Act  to  (m)  5  Edw.  7,  c,  10,  g.  1  (2). 
be  deemed  to  reside  in  the  United  King- 
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CHAPTER  IX. 

OP   FRAUD. 

Fraud  generally : — If  one  person,  with  intent  to  injure  another, 
represents  as  being  true  a  fact  which  he  knows  to  be  false,  and 
thereby  injures  that  other,  he  is  liable  in  an  action  of  deceit  to 
make  good  the  damage  he  has  caused.  Actions  of  this  kind 
may  be  divided  into  two  classes :  (1)  where  the  representation  is 
made  to  the  plaintiff  himself ;  and  (2)  where  it  is  made  to  persons 
other  than  the  plaintiif. 

As  to  the  first  class,  a  false  statement  of  fact  made  to  the 
plaintiff  with  a  knowledge  of  its  untruth,  with  the  intention  that 
the  plaintiff  shall  act  upon  it,  and  with  the  result  that  he,  be- 
lieving it  to  be  true,  does  act  upon  it  to  his  loss,  gives  a  right  of 
action  for  fraud  or  deceit  (a).  It  will  be  seen  that  this  cause  of 
action  is  nearly  allied  to  the  cause  of  action  for  breach  of  contract ; 
the  action  for  breach  of  contract  is  based  upon  a  breach  of  the 
defendant's  promise,  while  the  action  for  deceit  is  based  npon  his 
deliberately  false  statement  of  fact.  In  the  action  for  breach  of 
contract  the  plaintiff  changes  his  legal  position  under  a  promise 
to  the  defendant ;  in  the  action  of  fraud  he  does  so  without  any 
promise,  but  in  accordance  with  the  defendant's  intention  that  he 
shall  do  so.  Accordingly,  in  many  of  the  older  books  actions 
which  are  now  laid  as  breaches  of  warranty  appear  as  actions  of 
deceit  (h). 

The  statement  must  he  false. — Fraud  and  falsehood  must  con- 
cur to  sustain  this  action  (c).  There  must  be  some  active 
misrepresentation  of  fact,  or,  at  all  events,  such  a  partial  and 
fragmentary  statement  of  fact  as  that  the  withholding  of  that 

(a)  FoMll  V.  Walter,  3  B.  &  Ad.  114 ;  to  be  untrue,  may  afterwards  be  estopped 

1  L.  J.  K.  B.  92  ;  Gerhard  v.  Bates,  2  B.  from  denying  the  truth  of  that  state  ot 

&  B.  476  at  p.  488;  22  L.  J.  Q.  B.  364;  facts.     This  estoppel  is  not  of  itself  a 

Watson  y.  Paulson,  15  Jur.  1112.  cause  of  action,  but  it  may,  and  often 

(6)  Com.  Dig.  Action  upon  the  Case  does,  preclude  the  defendant  from  hig 

fora  Deceipt,  A.  8,  A.  11;   2  Sm.  L.  C.  only  available  defence.      See    Low  v. 

aith  cd.),  p.  55,  note  to  Chandelor  v.  Souverie  (1891),  3  Ch.  82 ;  60  L,  J.  Ch. 

Lopus;  Williamson  v.  Allison,  2  East,  594. 

44C,  450.    A  person  who  invites  another  (c)  Per  Gibbs,  C.  J.,  Ashlin  v.  White, 

to  act  upon  the  basis  of  a  certain  state  Holt,  3S7. 
of  facts,  whioli  ho  may  or  may  not  know 
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which  is  not  stated  makes  that  which  is  stated  absolutely  false  (c?)i 
for  half  a  truth  may  amount  to  a  real  falsehood  (e). 

The  statement  must  be  a  misrepresentation  of  a  fact.  It  is 
not  sufficient  if  it  is  merely  a  highly  coloured  statement  published 
under  circumstances  where  one  would  expect  to  find  exaggerated 
expressions  in  favour  of  the  publisher,  as  in  a  prospectus  (/)  or 
an  advertisement.  It  has  often  been  said  that  a  statement  of  a 
mere  matter  of  opinion  cannot  give  grounds  for  an  action  of 
fraud;  but  this  involves  the  fallacy  of  taking  an  opinion  con- 
cerning a  fact  for  the  fact  itself  {g).  If  the  misrepresentation 
alleged  is  that  the  defendant,  holding  one  opinion,  falsely  stated 
that  he  held  another,  that  is  a  sufficiently  false  statement  of  a  fact 
to  support  an  action.  "  A  man  may  tell  a  lie  about  the  state  of 
his  own  mind,  just  as  much  as  he  can  tell  a  lie  about  the  state  of 
the  weather  or  the  state  of  his  own  digestion.  It  makes,  to  be 
sure,  the  inquiry  a  difficult  and  complicated  one,  and  probably  an 
obscure  one,  as  to  what  the  state  of  his  mind  may  have  been, 
but  once  arrive  at  the  inference  of  fact  that  the  state  of  his  mind 
was  to  his  own  knowledge  not  that  which  he  describes  it  as  being, 
then  he  has  told  a  lie,  just  as  if  he  made  an  intentional  misstate- 
ment of  something  outside  his  own  mind  and  visible  to  the  eyes 
of  all  men  "  Qi).  A  similar  distinction  must  be  taken  between 
a  present  intention  to  do  an  act  in  the  future  and  the  actual 
performance  when  the  time  comes;  the  expression  of  a  present 
intention  to  do  an  act  is  not  necessarily  a  guarantee  that  it  shall 
be  done  {i). 

The  misrepresentation  must  be  made  to  the  plaintiff,  or  to  a 
class  of  persons  of  whom  the  plaintiff  is  one  (fc).  If  a  false  and 
fraudulent  misstatement  intended  for  one  person  only  is  over- 
heard and  acted  upon  by  another,  to  his  loss,  the  latter  has  no 
cause  of  action,  because  there  is  no  sufficient  connection  between 
the  person  making  and  the  person  acting  on  the  misstatement  Q). 
But  a  sufficient  connection  is  established  if  the  misrepresentation 

(_d)  Per  Lord  Cairns,  Peek  v.  Gurney,  28  Oh.  D.  7. 

li.  B.  6  H.  L.  377  at  p.  403  ;   43  L.  J.  (It)  Per  Bowen,  L.  J.,  Angus  v.  Clif- 

Oh.  19.   See  Lee  v.  Jones,  17  0.  B.  N.  S.  ford  (1891),  2  Ch.  449  at  p.  470  ;  60  L.  J. 

482 ;  34   L.   J.   C.   P.   131  ;    Foster  v.  Ch.  443 ;  Edgington  v.  FiUmaurioe,  29 

Charles,  6  Bing.  396;    8  L.  J.  (0.  S.)  Ch.  D.  459  at  p.  483. 

C.  P.  118.  (0  Jordan  v.  Money,  f>  H.  L.  0.  185; 

(e)  lb.,  per  Lord  Chelmsford,  L.  E.  6  23  L.   J.   Ch.   8G5 ;    Beaitie  v.    ISbury 

H.  L.  at  p.  392.     Of.  Venezuela  Central  (Lord),  L.  E.  7  Ch.  777  at  p.  804 ;  41 

By.  V.  KUch,  L.  E.  2  H.  L.  99 ;  36  L.  J.  L.  J.  Oh.  804 ;  Burrell,  Ex  parte,  1  Ch. 

Oh.  849  ;  lioss  v.  Estates  Investment  Co.,  D.  537  at  p.  552  ;  45  L.  J.  Bk.  68.     See 

L.  E.  3  Eq.  122;   36  L.J.  Ch.  54;  on  also  Bellairs  v.   Tuoher,   13  Q.   B.   D. 

appeal,  L.  E.  3  Oh.  682;  37  L.  J.  Ob.  562. 

873.  (/c)  Soolt  V.  Dixon,  29  L.  J.  Ex.  62 

(/)  Denton  v.  Maoneil,  L.  E.  2  Eq.  note, 

352  ;   Bellairs  v.  Tucker,  13  Q.  B.  D.  (I)  See  Peek  v.  Ourney,  L.  E.  6  H.  L. 

562.  377 ;  43  L.  J.  Oh.  19. 

(g)  Smith  v.  Land,  &e.,  Corporation, 
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is  made  to  a  third  person  for  the  purpose  of  being  communicated 
to  the  plaintiff  (m),  or  to  a  class  of  persons  of  whom  the  plaintiff 
is  one,  or  even  if  it  is  made  to  the  public  generally  with  a  view  to 
its  being  acted  on,  and  the  plaintiff,  as  one  of  the  public  or  of 
such  class,  acts  on  it,  and  suffers  damage  thereby  (n).  Where 
the  father  of  the  plaintiff  told  the  defendant  that  be  wanted  to 
purchase  a  gun  for  the  use  of  the  plaintiff,  and  the  defendant,  in 
order  to  effect  the  sale,  warranted  the  gun  to  have  been  made  by 
JS'ock,  and  that  it  was  a  safe  and  secure  gun,  and  the  father  then 
purchased  the  gun  and  delivered  it  to  the  plaintiff,  who,  on  the 
faith  of  the  warranty,  and  believing  it  to  be  true,  used  the  gun, 
and  was  injured  by  its  bursting  in  his  hand,  it  was  held  that 
the  plaintiff  was  entitled  to  recover.  "  We  decide,"  observes  the 
court,  "that  the  defendant  is  responsible  in  this  case  for  the 
consequences  of  his  fraud  whilst  the  instrument  was  in  the  pos- 
session of  a  person  to  whom  his  representation  was  either  directly 
or  indirectly  communicated,  and  for  whose  use  he  knew  it  was 
purchased  "  (o). 

The  prospectus  of  an  intended  company  is  ordinarily  issued 
for  the  purpose  of  inducing  members  of  the  public  to  become 
allottees  of  shares,  but  not  to  induce  them  to  become  purchasers 
from  original  allottees ;  and  a  person  who  purchases  from  a 
shareholder  shares  in  a  company  on  the  faith  of  the  prospectus 
cannot  for  the  purposes  of  an  action  of  fraud  establish  that  mis- 
representations in  the  prospectus  were  made  to  him  (p) ;  but  it  is 
otherwise  if  on  the  faith  of  the  prospectus  he  becomes  an  original 
allottee,  or  if  the  object  of  the  prospectus  is  to  induce  persons  not 
only  to  take  an  allotment  in  the  first  instance,  but  also  to 
purchase  shares  from  other  shareholders,  and  the  plaintiff  pur- 
chases shares  accordingly  (q). 

Requisites  of  fraud — Knowledge  of  the  falsehood. — Apart  from 
any  question  of  contract,  no  action  is  maintainable  for  a  mere 
statement,  although  untrue,  and  although  intended  to  be  acted 
upon,  and  although  it  has  been  acted  upon  to  the  damage  of  the 
person  to  whom  it  is  made,  where  the  statement  is  made  honestly 
and  in  the  belief  that  it  is  true.  In  order  to  sustain  an  action  of 
deceit,  there  must  be  proof  of  fraud,  and  nothing  short  of  that  will 
suffice  (r).     Fraud   is  proved  when  it  is   shown  that  a   false 

(m).  Langridge  v.  Levy,  2  M.  &  W.  (o)  Lanqridqe  v.  Levy,  2  M,  &  W. 

519;  6  L.  J.  Ex.  137;  4  M.  &  W.  337;  519  at  p.  532;  6  L.  J.  Ex.   137.     See 

7  L.  J.  Ex.  387 ;  Bedford  v.  Btgshaw,  aho  Lonnmeid  v.  Eolliday,  6  Exch.  761  ; 

4    H.  &  N.   538;    29   L.   J.  Ex.   59:  20  L.  J.  Ex.  430. 

8ioift  V.   Winterbotham,  L.  E.  8   Q.  B.  (p)  Peek  v.  Gurney,  L.  E.   6  H.   L. 

244;    42  L.   J.   Q.  B.   Ill;    Sarry  v.  377;  43  L.  J.  Ch.  19 

Croshey,  2  J.  &  H.  1 ;  Biohardson  v.  Sil-  (q)  Andrews   v.   Modkford    (1896),   1 

vester,  L.   E.   9   Q.   B.   34 ;    43   L.   J.  Q.  B.  372 ;  65  L.  J.  Q.  B.  302. 

Q- B.  1.  (f)  Joliffe  V.  Baker,  11  Q.  B.  D.  255  ; 

(»)  Peek  V.  Ourney,  infra.  52  L.  J.  Q.  B.  609. 
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representation  has  been  made  (1)  knowingly,  or  (2)  without  belief 
in  its  truth,  or  (3)  recklessly,  careless  whether  it  be  true  or 
false  (s).  But  it  is  not  necessary  in  all  cases  to  show  that  the 
defendant  actually  knew  the  representation  to  be  untrue.  A 
representation  is  fraudulent  if  it  is  made  for  a  fraudulent  purpose 
without  believing  it  to  be  true  (t).  In  an  action  on  a  policy  of 
insurance,  to  which  the  defence  was  that  the  policy  was  void  by 
reason  of  the  fraudulent  misrepresentation  of  the  plaintiff,  Lord 
Mansfield  laid  it  down  that  it  is  equally  fraudulent  for  a  man  to 
undertake  to  assert  that  of  which  he  knows  nothing,  as  to  afSrm 
that  to  be  true  which  he  knows  to  be  false  (u) ;  and  Lord  Kenyon 
held  that,  if  a  man  affirms  that  to  be  true  within  his  own  know- 
ledge which  he  does  not  know  to  be  true,  this  falls  within  the 
notion  of  legal  fraud.  The  fraud  consists  in  asserting  positively 
his  knowledge  of  that  which  he  did  not  know  (x).  So,  according 
to  Maule,  J.,  "If  a  man,  having  no  knowledge  whatever  upon  the 
subject,  takes  upon  himself  to  represent  a  certain  state  of  facts  to 
exist,  he  does  so  at  his  peril ;  and,  if  it  be  done  either  with  a  view 
to  secure  some  benefit  to  himself,  or  to  deceive  a  third  person,  he 
is  in  law  guilty  of  a  fraud ;  for  he  takes  upon  himself  to  warrant 
his  own  belief  of  the  truth  of  that  which  he  asserts.  Although 
the  person  making  the  representation  may  have  no  knowledge  of 
its  falsehood,  the  representation  may  still  have  been  fraudulently 
made "  (y).  For  if  persons  take  upon  themselves  to  make 
assertions  as  to  which  they  are  ignorant  whether  they  are 
true  or  untrue,  they  must  in  a  civil  point  of  view  be  held  as 
responsible  as  if  they  had  asserted  that  which  they  knew  to  be 
false  (z). 

Requisites  of  fraud — Unintentional  deception. — There  was  at 
one  time  considerable  doubt  whether  a  statement  false  in  fact 
made  negligently  and  on  iusufficient  grounds,  but  with  a  belief 
in  its  truth,  was  actionable.  It  is  now  decided  that  it  is  not  {a). 
Such  a  false  statement  may  be  evidence,  but  does  not  neces- 
sarily amount  to  more  than  evidence,  of  fraud  (b).  If  made  in 
the  honest  belief  that  it  was  true,  it  is  not  fraudulent,  although 
the  grounds  for  believing  it  to  be   true  were  insufficient  and 

(«)  Per   Lord   Hersohell,    Berry    v.  (z)  Beese  Biver  Silver  Mining  Co.  v. 

Peek,  U  App.  Oas.  337  at  p.  374;  58  Smith,  L.  K.  4  H.  L.  64  at  p.  79;  39 

L.  J.  Ch.  864.     Per  Bowen,  L.J.,  Angus  L,  J.  Ch.  849. 

V.  Olifford  (1891),  2  Ch.  449  at  p.  471 ;  («)  Low  v.  Bouverie  (1891),  3  Ch.  82 ; 

60  L.  J.  Oh.  443.  60  L.  J.  Ch.  594,  overruling  Slim  v. 

(0  Taylor  v.  AsUoii,  11  M.  &  W.  401 ;  Groucher,  1  Da  G.  F.  &  J.  518 ;  29  L.  J. 

12  L.  J.  Ex.  363.  Ch.  273 ;  and  Burrowes  v.  Loclt,  10  Ves. 

(tt)  Pawson  V.  Wataon,  Cowp.  785  at  470,  except  in  so  far  as  the  latter  case 

p.  788.  can  be  supported  upon  the  basis  of  an 

(a;)  Saycraft  v.  Creasy,  2  East  92  at  estoppel. 

p.  103.  (6)  Berry  v.  Peel,  14  App.  Cas.  337  ; 

(2/)  Evam  v.  Edmonds,  13  C.  B,  777  58  L,  J.  Oh.  864. 
at  p.  786;  22  L.  J.  C.  P.  211. 
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unreasonable  (e),  and  the  making  of  the  statement  was  grossly 
negligent  (d).  In  order  to  make  the  statement  fraudulent,  it  is 
necessary  to  show  that  it  was  made  dishonestly.  A  person  who 
has  reason  to  believe,  and  actually  believes,  a  particular  fact  to  be 
true,  and  accordingly  represents  what  he  believes,  is  not  liable  to 
an  action  of  fraud  merely  because  it  turns  out  that  he  was  mis- 
taken, and  that  his  representation  was  unintentionally  false  (e)  ; 
for,  if  every  untrue  statement  which  produces  damage  to  another 
would  found  an  action  at  law,  a  man  might  sue  his  neighbour  for 
any  mode  of  communicating  erroneous  information,  such  (for 
example)  as  having  a  conspicuous  clock  too  slow,  whereby  the 
plaintiff  was  induced  to  neglect  some  important  duty  (/).  Where 
a  true  statement  is  made  by  A  to  B,  to  be  transmitted  to  C,  and 
in  the  course  of  transmission  B  carelessly  alters  the  statement,  so 
that,  as  delivered  to  C,  it  is  false,  C  has  no  right  of  action  against 
B.  No  action,  therefore,  will  lie  against  a  telegraph  company  at 
the  suit  of  the  receiver  for  the  misdelivery  of  a  telegram,  unless 
there  is  either  a  contract  between  him  and  the  company,  or  fraud 
on  their  part  in  the  transmission  of  it  {g). 

Bequisites  of  fraud — Fraudulent  intention. — An  action  cannot 
be  supported  for  the  telling  a  bare,  naked  lie,  i.e.,  saying  a  thing 
which  is  false,  knowing  or  not  knowing  it  to  be  so,  and  without 
any  design  to  impose  upon  or  cheat  another,  and  without  any 
intention  that  another  should  rely  upon  the  false  statement  and 
act  upon  it  (/i).  "  It  is  settled  law,"  observes  Parke,  B.,  "  that, 
independently  of  duty,  no  action  will  lie  for  a  misrepresentation, 
unless  the  party  making  it  knows  it  to  be  untrue,  and  {i)  makes 
it  with  a  fraudulent  intention  to  induce  another  to  act  on  the 
faith  of  it,  and  to  alter  his  position  to  his  damage  "  {Tc).  But,  if  a 
falsehood  is  knowingly  told,  with  an  intention  that  another  person 
should  believe  it  to  be  true,  and  act  upon  it,  and  that  person  does 
act  upon  it,  and  thereby  suffers  damage,  the  party  telling  the 
falsehood  is  responsible  in  damages  in  an  action  for  deceit,  there 
being  a  conjunction  of  wrong  and  loss,  entitling  the  injured  person 
to  compensation  (J). 

(c)  Berry  v.  Peek,  supra;  Glasier  v.      to  deceive. 

Molls,  42  Ch.  D.  436 ;  58  L.  J.  Ch.  820.  (g)  Playford  v.  United  Kingdom  Elec- 

(d)  Taylor  v.  AsMon,  11  M.  &  W.  401 ;  trie  Telegraph  Co.,  L.  R.  4  Q.  B.  706  ; 
12  L.  J.  Ex.  363;  Angus  v.  Clifford  38  L.  J.  Q.  B.  249;  Diohson  y.  Renter's 
(1891),  2  Ch.  449;  60  L.  J.  Ch.  443.  Telegraph  Co.,  3  C.  P.  D.  1 ;  47  L.  J. 

(e)  Gollins  v.  Evans,  5  Q.  B.  826;  13  C.  P.  1. 

L.  J.  Q.  B.  180 ;  Ornwod  v.  Hutli,  14  M.  Qi)  Rawlings  v.  Bell,  1  C.  B.  951 ;  14 

&  W.  651 ;  14  L.  J.  Ex.  306 ;  Childers  v.  L.  J.  0.  P.  265  ;  OrmroA  v.  Huth,  supra ; 

Wooler,  2  E.  &  E.  287;  29  L.  J.  Q.  B.  Behn  v.  Kemhle,  7  0.  B.  N.  S.  260. 

129;  Joliffe  v.  Baker,  11  Q.  B.  D.  255;  (i)  See  Liverpool  Adelphi  Association 

52  L.  J.  Q.  B.  609.  v.  Fairhurst,  9  Exch.  at  p.  426,  note  (a). 

(/)  Barley  v.   Walford,  9  Q.  B.  197;  (&)  Thorn  v.  Bigland,  8  Exoh.  725  at 

15   L.  J.   Q.   B.   369.     See  Denton  v.  p.  731;  22  L.  J.  Ex.  243;  Ohilders  y. 

G.  N.  By.,  5  E.  &  B.  860  ;  25  L.  J.  Q.  B.  Wooler,  2  E.  &  E.  287  ;  29  L.  J.  Q.  B.  129. 

129,  sed  2«»j-e,  for  there  was  no  intention  (I)  Com.  Dig.  Action  upon  the  Case, 
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Requisites  of  fraud — Motive  of  defendant. — In  order  to  main- 
tain an  action  for  deceit,  or  for  a  false  and  fraudulent  representa- 
tion, it  is  not  necessary  to  prove  that  the  false  representation  was 
made  from  a  corrupt  motive  of  gain  to  the  defendant,  or  a  wicked 
motive  of  injury  to  the  plaintiff;  it  is  enough  if  a  representation 
is  made  which  the  person  making  it  knows  to  be  untrue,  and 
which  is  intended  to  induce  another  to  act  on  the  faith  of  it  in 
such  a  way  as  that  he  may  incur  damage,  and  that  damage  is 
actually  incurred.  A  wilful  falsehood  of  such  a  nature  is,  in  the 
legal  sense  of  the  word,  a  fraud  (m).  With  regard  to  the  inten- 
tion, the  law  justly  imputes  to  every  man  the  intention  to  pro- 
duce those  consequences  which  are  the  natural  results  of  his 
acts  (n).  Whether  the  defendant  has  any  interest  in  the  assertion 
he  makes,  or  in  the  matter  respecting  which  it  is  made,  is  perfectly 
immaterial  (o). 

The  plaintiff  must  act  upon  the  misrepresentation. — Next  the 
plaintiff  must  prove  that  the  fraud  was  an  inducing  cause  to  his 
change  of  position,  for  which  purpose  it  must  have  been  a  mis- 
representation of  a  material  fact,  and  must  have  produced  in  his 
mind  an  erroneous  belief  influencing  his  conduct.  But  it  need 
not  be  the  sole  inducing  cause  (p).  "  It  is  an  old  expedient," 
said  Lord  Halsbury,  L.O.,  "and  seldom  successful,  to  cross- 
examine  a  person  who  has  read  a  prospectus  and  ask  him,  as  to 
each  particular  statement,  what  influence  it  had  on  his  mind,  and 
how  far  it  determined  him  to  enter  into  the  contract  " —  or  other- 
wise alter  his  position  to  his  loss.  "  This  is  quite  fallacious ;  it 
assumes  that  a  person  who  reads  a  prospectus  and  determines  to 
take  shares  on  the  faith  of  it  can  appropriate  among  the  different 
parts  of  it  the  effect  produced  by  the  whole.  This  can  rarely  be 
done  even  at  the  time.  ...  A  person  reading  a  prospectus  looks 
at  it  as  a  whole  .  .  .  and  on  the  whole  he  forms  his  conclusion. 
You  cannot  weigh  the  elements  by  ounces  "  (q).  If  the  court 
sees  on  the  face  of  the  statement  that  it  is  of  such  a  nature  as 
would  induce  a  person  to  change  his  position  to  his  loss,  or  would 
tend  to  induce  him  to  do  so,  or  that  it  would  be  a  part  of  the 
inducement,  the  inference  is  that  he  acted  on  the  inducement  so 

Deobipt,  a.  9,  A.  10 ;  Pasley  v.  Freeman,  Thompson,  4  M.  &  G.  357 ;  11  L.  J.  0.  P. 

3  T.  B.  51,  65 ;  Gerhard  v.  Bates,  2  E.  &  301 ;  MiUe  v.  Marwood,  15  0.  B.  778  ; 

B.  489;  22  L.  J.  Q.  B.  364.    Parke,  B.,  24  L.  J.  0.  P.  36. 

WatsonY.  Foulson.  15  Jur.  1112;  Lmg-  (n)  Smith  v.  Chadioick,  9  App.  Gas. 

ridge  v.  Levy,  2  M.  &  W.  519  ;  6  L.  j.  187  at  p.  190;  53  L.  J.  Oh.  873  ;  Arnison 

Ex.  137;  4  M.  &  W.  337;  7  L.  J.  Ex.  v.  Smith,  41  Cli.  D.  348. 

387 ;  Barry  v.  Croskey,  2  Johns.  &  H.  1  (o)  Pasley  v.  Freeman,  3  T.  E.  60,  62. 

at  p.  23.  (p)  Clarke  Y.  Dickson,  6  0.  B.  N".  S. 

(m)  Lord  Tenterden,  0. J.,  Polhill  v.  453 ;  28  L.  J.  0.  P.  225 ;  Edgington  v. 

Walter,  3  B.  &  Ad.  123 ;  1  L.  J.  Q.  B.  Fitzmawice,  29  Oh.  D.  459. 

92 ;  Foster  v.  Charles,  7  Bing.  105 ;   9  iq)  Arnison  v.  Smith,  41  Oh.  D.  348  at 

L.  J.  (O.  S.)  C.  P.  32 ;    Crawshay  v.  p.  369. 
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held  out,  unless  the  contrary  appears  (r).  If  he  has  in  fact  acted 
upon  it,  it  is  no  answer  to  say  that  by  proper  inquiries  he  might 
have  detected  the  fraud  (s). 

Damage  necessary. — The  plaintiff  must  have  suffered  damage 
as  the  natural  and  reasonable,  or  the  intended,  result  of  the 
fraudulent  misrepresentation.  "The  foundation  of  this  action  is 
fraud  and  deceit  in  the  defendant  and  damage  to  the  plaintiff.  .  .  . 
Fraud  without  damage,  or  damage  without  fraud,  gives  no  cause 
of  action ;  but  where  these  two  concur,  an  action  lies  "  {t).  The 
gist  of  the  action  is  the  injury  done  to  the  plaintiff  (m).  "  It  is 
contended,"  said  Lord  Kenyon,  "  that  the  action  cannot  be  main- 
tained for  telling  a  naked  lie  ;  but  that  proposition  is  to  be  taken 
sub  onodo.  If,  indeed,  no  injury  is  occasioned  by  the  lie,  it  is  not 
actionable  ;  but  if  it  be  attended  with  a  damage,  it  then  becomes 
the  subject  of  an  action.  .  .  .  But  in  this  case  the  two  grounds  of 
the  action  appear  :  here  are  both  the  damnum  et  injuria  "  (x). 

Measure  of  damage. — As  in  all  other  cases,  the  damage  must 
be  the  reasonable  and  natural  or  the  intended  result  of  the 
fraud  (y). 

If  a  seller  makes  a  fraudulent  representation  to  a  buyer  to 
induce  him  to  buy,  and  the  buyer  acts  upon  it  as  if  it  were  true, 
the  seller  must  compensate  him  for  all  the  direct  injurious  conse- 
quences that  naturally  follow  his  acting  on  the  representation. 
Thus,  where  a  cattle-dealer  sold  to  the  plaintiff  a  cow,  and  fraudu- 
lently represented  that  it  was  free  from  infectious  disease,  when  he 
knew  that  it  was  not,  and  the  plaintiff  placed  the  cow  with  five 
others  which  caught  the  disease  and  died,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  as  damages  the  value  of  all  the 
cows  (z). 

Where  an  agent,  who  has  been  bribed  to  do  so,  induces  his 
principal  to  enter  into  a  contract  with  the  person  who  has  paid  the 
bribe,  and  the  contract  is  disadvantageous  to  the  principal,  the 
latter  has  two  distinct  and  cumulative  remedies :  he  may  recover 
from  the  agent  the  bribe  which  the  agent  has  received,  and  he  may 
also  recover  from  the  agent  and  the  person  who  has  paid  the  bribe, 
jointly  and  severally,  damages  for  any  loss  which  he  has  sustained 
by  reason  of  his  having  entered  into  the  contract,  without  allow- 
ing any  deduction  in  respect  of  what  he  has  recovered  from  the 

(0  Smith  V.  Chaoiwich,  20  Oh.  D.  27  T.  E.  SI ;  2  Sra.  L.  C.  (llth  ed.),  p.  66 ; 

at  p.  44  ;  51  L.  J.  Ch.  597  ;  affirmed  in  Bayly  v.  Merrel,  3  Bulatr.  95 ;  Oro.  Jac. 

H.  L.  9  App.  Gas.  187;  53  L.  J.  Ch.  386;  Eastwood  v.  Bain,  3  H.  &  N.  738; 

873 ;  Arnison  v.  Smith,  41  Ch.  D.  348  at  28  L.  J.  Ex.  74. 

p.  369.  (u)  Aahhurst,  J.,  Pasley  v.  Freeman, 

(s)  Venezuela  Central  Eg.  v.  Kiseh,  L.  supra. 

E.  2  H..  L.  99  ;  36  L.  J.  Ch.  849.     Of.  (x)  Pasley  v.  Freeman,  supra. 

Medgrave  v.  Hurd,  20  Ch.  D.  1 ;  51  L.  J.  (j/)  Barry  v.  Croskey,  2  J.  &  H.  1. 

Ch.  113.  (z)  Mullett  v.  Mason,  L.  E.  1  C.  P. 

(0  BuUer,  J,,  Pailey  v.   Freemai,  3  ;  35  L.  J.  C.  P.  299. 
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agent  under  the  former  head,  and  it  is  immaterial  whether  he  first 
sues  the  agent  or  the  person  who  has  given  the  bribe  (a). 

Where  a  person  has  been  induced,  by  false  accounts  of  the 
profits  of  a  joint-stock  company,  to  buy  shares  therein,  and  give 
for  them  a  sum  far  beyond  their  real  value,  the  measure  of  damages 
is  the  difference  between  the  actual  value  of  the  shares  at  the  time 
of  the  purchase,  and  the  fictitious  value  imparted  to  them  by  the 
false  representation  (b).  The  plaintiff  is  entitled  to  recover  the 
amount  he  paid  for  the  shares,  if  they  are  in  fact  worthless, 
although  at  some  time  or  other  after  he  purchased  them  they  may 
have  had  a  factitious  value,  from  which,  however,  he  derived  no 
benefit  (c). 

Example  of  action  for  fraud — Bigamy. — Where  the  plaintiff 
declared  that  she  was  a  virgin,  and  sought  for  in  marriage,  and 
that  the  defendant,  pretending  to  be  a  single  person,  made  love 
to  her  and  married  her,  when  in  truth  he  was  married  to  another 
woman,  the  court  held  that  the  action  lay  [d). 

False  representation  as  to  credit  of  third  persons. — The  credit 
to  which  a  man  is  entitled  in  the  commercial  world,  is  a  matter 
which  does  not  lie  exclusively  within  the  knowledge  of  any  one 
person.  It  is  to  a  great  extent  matter  of  opinion,  on  which  dif- 
ferent men  will  form  different  opinions ;  and,  if  a  man  in  answer 
to  inquiries  respecting  the  solvency  or  credit  of  a  particular  indi- 
vidual, or  of  a  partnership,  or  joint-stock  company,  does  no  move 
than  state  his  own  honest  opinion,  believing  what  he  says  to  be 
true,  he  is  not  responsible  for  the  correctness  of  the  opinion  (e). 
But,  where  the  defendant's  son,  being  about  to  open  a  shop,  applied 
to  the  plaintiffs  for  a  supply  of  goods  upon  credit,  stating  that  he 
had  a  capital  of  300Z.  to  begin  with,  and  referred  them  to  his 
father,  the  defendant,  for  a  corroboration  of  his  statement,  and  the 
plaintiffs  wrote  to  the  father  inquiring  whether  the  son  had  300Z. 
capital,  his  own  property,  and  the  defendant  wrote  in  reply  that 
he  had,  whereas  the  defendant  knew  that  his  son  had  nothing  but 
borrowed  capital,  it  was  held  that  this  was  a  fraudulent  misrepre- 
sentation, for  which  the  defendant  was  liable  in  damages  to  the 
plaintiffs  in  an  action  for  deceit  (/).  This  doctrine  constituted 
such  an  invasion  on  sect.  4  of  the  Statute  of  Frauds  that  the  legis- 
lature intervened,  and  by  Lord  Tenterden's  Act  (g)  it  was  enacted 
that  no  action  shall  be  brought  whereby  to  charge  any  person 
upon,  or  by  reason  of,  any  representation  or  assurance  made  or 

(a)  Salford  {Mayor)  v.  Lever  (1891),  1  (d)  Anon.,  Skin.  119. 

Q.  B.  168  ;  60  L.  J.  Q.  B.  39.  (e)  Baycraft  v.  Creasy,  2  East,  92. 

(6)  Davidson  v.  Tulloeh,  3  Macq.  H.  (/)  Corbeit  v.  Brown,  8  Bing.  33;  1 

L.  783;  6  Jur.  N.  S.  513.  L.   J.   0.  P.   13.    See  also  Hamar  v. 

(c)  Twyoross    v.    Grant,  2   0.    P.   D.  Alexander,  2  B.  &  P.  N.  E.  241. 

469;  46  L.  J.  0.  P.  636.  (g)  9  Geo.  4,  c.  14,  s.  6. 
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given  concerning  or  relating  to  the  character,  conduct,  credit, 
ability,  trade,  or  dealings  of  any  other  person,  to  the  intent  or 
purpose  that  such  other  person  may  obtain  credit,  money,  or 
goods,  unless  such  representation  or  assurance  is  made  in  writing, 
signed  by  the  party  to  be  charged  therewith.  A  representation, 
to  be  within  the  Act,  must  be  of  the  third  person's  trustworthi- 
ness, as  evidenced  by  his  character,  conduct,  ability,  credit,  trade, 
or  dealings,  with  intent  that  he  may  obtain  personal  credit  on  the 
faith  of  such  representation  (h).  Any  representation  that  a  person 
may  be  trusted  constitutes  a  representation  as  to  his  credit  and 
ability  (i).  If  the  representation  is  in  writing,  and  signed  by  the 
defendant  pursuant  to  the  statute,  and  tbe  defendant  at  the  time 
he  makes  the  representation  knows  that  it  is  untrue,  he  will  be 
responsible  in  damages  in  an  action  for  deceit,  if  the  plaintiff  has 
been  induced  to  give  credit  on  the  faith  of  it,  although  he  has  not 
relied  altogether  on  the  writing,  but  has  trusted  partly  to  the 
writing  and  partly  to  subsequent  oral  representations  (k).  The 
false  representation  must  be  signed  by  the  person  making  it, 
and  a  signature  by  an  agent  (I),  or  by  a  partner  (m),  will  not  be 
sufficient. 

Representations  concerning  the  character,  credit,  trade,  or  dealings 
of  co-fartnershifs  and  joint-sfoch  companies. — A  representation  by 
one  of  several  partners  as  to  the  trustworthiness  of  the  firm,  is  a 
representation  as  to  the  credit  of  another  person  within  the  statute. 
It  is  not  the  less  a  representation  of  the  solvency  of  the  other 
partners  that  it  includes  himself  (w).  The  word  "person"  is  of 
extensive  signification,  and  is  applicable  to  a  corporation  sole  or 
aggregate,  as  well  as  to  a  private  individual ;  so  that  representa- 
tions by  one  member  of  a  company  as  to  the  circumstances,  credit, 
and  condition  of  the  company,  in  order  to  induce  another  to  lend 
his  money,  or  subscribe,  or  take  shares  in  the  undertaking,  must 
be  authenticated  by  a  signed  writing,  in  order  to  be  made  the 
foundation  of  an  action  for  deceit  (o). 

Misrepresentation  hy  directors  and  officers  of  public  companies — ■ 
Publication  of  deceitful  prospectuses  and  reporfa. -7 Where  a  defen- 
dant, knowing  that  a  joint-stock  company,  of  which  he  was  a 
promoter  and  director,  was  a  bubble  company,  and  that  no  bona 
fide  dividend  could  be  paid  upon  the  shares,  fraudulently  pretended 
by  a  signed  writing  to  guarantee  the  bearers  of  shares  a  minimum 

Qi)   As   to    representations    of    the  301 ;  43  L.  J.  Q.  B.  56. 

ability  of  parties,  see  Zyde  v.  Barnard,  (m)  Williams  y.  Mason,  28  L.  T.  N.  S. 

IM.  &W.  101;  5L.  J.  Ex.  117.  232. 

(i)  Swann  v.   Phillips,  8  Ad.   &  E.  (»)  Devaiix  v.  Steinkelhr,  6  Bing.  N. 

457 ;  7  L.  J.  Q.  B.  200.  C.  84 ;  9  L.  J.  0.  P.  30. 

(fc)  Taiton  v.  Wade,  18  0.  B.  371 ;  25  (o)  Hirst  v.  West  Riding  Union  Bank- 

L.  J.  C.  P.  240.  ing  Co.  (1901),  2  K.  B.  560;  70  L.  J. 

(0  Swift  v.  Jew^hury,  L.  E.  9  Q.  B.  K.  B.  828. 
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annual  dividend  of  33  per  cent.,  to  induce  persons  to  purchase 
shares,  and  delivered  the  writing  to  the  plaintiff,  who,  by  reason 
of  this  representation,  purchased  shares,  and  lost  his  money,  it 
was  held  that  the  defendant  was  responsible  in  damages  to  the 
plaintiff  in  an  action  for  deceit  (p).  So,  where  the  defendant,  a 
director  of  a  joint-stock  bank,  sanctioned  the  publication  of  a 
report,  with  his  signature  attached  thereto,  professing  to  set  forth 
the  state  and  condition  of  the  bank,  and  representing  that  a 
particular  dividend  had  been  fairly  earned,  and  was  properly 
payable  out  of  profits,  and  the  report  was  publicly  sold,  and  the 
plaintiff  purchased  a  copy  of  it,  and  read  it,  and  bought  shaves  in 
the  bank,  relying  on  its  correctness,  and  the  bank  was  proved 
to  be  insolvent  to  the  knowledge  of  the,  defendant,  at  the  time 
he  sanctioned  the  publication  of  the  report,  and  the  plaintiff 
lost  his  money,  and  incurred  serious  liabilities,  it  was  held  that 
he  was  entitled  to  maintain  an  action  against  the  defendant  for 
damages  (q). 

If,  therefore,  directors  of  public  companies  authorize  the  pub- 
lication and  circulation  of  prospectuses  and  advertisements  con- 
cerning the  monetary  affairs  of  the  company,  containing  statements 
which  are  false  to  the  knowledge  of  the  directors,  or  statements 
of  such  a  nature  that  the  withholding  of  something  which  is  not 
stated  makes  that  which  is  stated  absolutely  false,  they  will  be 
personally  responsible  to  parties  whom  they  have  led  to  take 
shares,  and  invest  money  in  the  company,  on  the  faith  of  those 
prospectuses,  and  who  have  sustained  damage  in  consequence 
thereof  (r).  But  the  person  defrauded  cannot  bring  an  action  for 
damages  against  the  company  itself;  his  only  remedy  being  an 
action  to  rescind  his  agreement  to  take  shares  (s).  So,  if  the 
officers  of  the  company  knowingly  and  fraudulently  aid  in  the 
concoction  of  false  reports,  to  induce  persons  to  invest  in  the  com- 
pany, and  investments  are  made  and  losses  sustained  by  persons 
who  have  acted  on  the  faith  of  such  reports,  the  officers  so  acting 
will  be  responsible  to  the  parties  they  have  defrauded  (t).  A 
director  who  has  not  expressly  or  tacitly  authorized  the  fraud 
will  not  be  liable  for  the  fraud  of  his  co-directors  (u). 

(p)  Gerhard  v.  Bates,  2  E.  &  B.  476 ;  Same  v.  Muggeridge,  1  Dr.  &  Sm.  363  ; 

22  L  J.  Q.  B.  364.  30  L.  J.  Oh.  242 ;  Smith's  case,  L.  B. 

(g)  Seott  V.  Dixon,  29  L.  J.  Ex.  62,  n. ;  2  Ch.  604 ;  36  L.  J.  Ch.  618. 

Peek  V.  Qurney,  L.  B.  6  H.  L.  377 ;  43  (s)  Houldswortli  v.   City  of  Glasgow 

L.   J.   Oil.   19;  Stairiback  v.  Fernley,  9  Banh,    5    App.    Cas.    317.       See    also 

Sim.  566 ;  8  L.  J.  Ch.  142.  Western  Bank  of  Scotland  v.  Addie,  L.  B. 

(r')  Clarice  v.  Dixon,  6  C.  B.  N.  S.  453 ;  1   Sc.  App.  145  ;  Cargill  v.   Bower,   10 

28  L.  J.  C.  P.  225 ;  Hill  v.  Laiie,  L.  E.  Ch.  D.  502 ;  47  L.  J.  Oh.  649. 

11  Bq.  215 ;  40   L.  J.  Ch.  41 ;  Peek  v.  (f)  Ciillen    v.    Thomson's    Trustees,  i 

Ourney,  supra  ;  Taylor  v.  Ashto7i,  11  M.  Maoq.  H.  L.  424,  441 ;  9  Jur.  N.  S.  85. 

&"W.  415 ;  12  L.  J.  Ex.  363 ;  New  Bruns-  (a)  Cargill  v.  Bower,  10  Ch,  D.  502  ; 

m'cfc  &  Canada  Baihoay  v.  Conyheare,  9  47  L.  J.  Ch.  649, 
H.  L.  0.  711 ;   31  L.  J.  Ch.  29? ;  Thf! 
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Fraudulent  prospectuses. — In  order  the  more  effectually  to 
protect  shareholders  from  frauds  on  the  part  of  the  promoters  of 
companies,  it  was  provided  by  sect.  38  of  the  Companies  Act, 
1867  (x),  that  every  prospectus  of  a  company,  and  every  notice 
inviting  persons  to  subscribe  for  shares,  should  specify  the  dates 
and  names  of  the  parties  to  any  contract  entered  into  by  the 
company,  or  by  the  promoters,  directors,  or  trustees  thereof,  before 
the  issue  of  the  prospectus,  whether  subject  to  adoption  by  the 
directors  or  company  or  not,  and  that  every  prospectus  or  notice 
not  specifying  the  same  should  be  deemed  fraudulent  on  the  part 
of  the  promoters,  directors,  or  ofBcers  knowingly  issuing  (y)  the 
same,  as  regards  any  person  taking  shares  in  the  company  on 
the  faith  of  the  prospectus,  unless  he  had  had  notice  of  the 
contract  (z).  This  enactment  gave  rise  to  much  difference  of 
opinion  (a),  and  was  subsequently  repealed  by  the  Companies 
Act,  1900  (6),  which  substituted  for  its  provisions  the  following 
enactments : — 

By  sect.  9,  sub-sect.  (1),  every  prospectus  issued  by  or  on 
behalf  of  a  company,  or  in  relation  to  any  intended  company, 
shall  be  dated,  and  that  date  shall,  unless  the  contrary  be  proved, 
be  taken  as  the  date  of  the  prospectus. 

By  sub-sect.  (2),  a  copy  of  every  such  prospectus  shall  be 
signed  by  every  person  who  is  named  therein  as  a  director  or 
proposed  director  of  the  company,  or  by  his  agent  authorized 
in  writing,  and  shall  be  filed  with  the  registrar  on  or  before  the 
date  of  its  publication. 

By  sub-sect.  (3),  the  registrar  shall  not  register  any  prospectus 
unless  it  is  so  dated  and  signed,  No  prospectus  shall  be  issued 
until  so  filed  for  registration,  and  every  prospectus  shall  state  on 
the  face  of  it  that  it  has  been  so  filed. 

By  sect.  10,  sub-sect.  (1),  every  prospectus  issued  by  or  on 
behalf  of  a  company,  or  by  or  on  behalf  of  any  person  who  is  or 
has  been  engaged  or  interested  in  the  formation  of  the  company, 
must  state — 

(a)  the  contents  of  the  memorandum  of  association,  with  the 
names,  descriptions,  and  addresses  of  the  signatories,  and 

(x)  30  &  31  Vict.  0.  131,  s.  38.  bilities  of  directors  under  sect.  38,  see 

(y)  Directors  will  not  be  held  liable  Calthorpe  v.  Trechmann  (1906),  A.  C.  24 ; 

for  non-disclosure  of  contracts  in  a  pro-  75  L.  J.  Ch.  24. 

spectus  for  which  they  otherwise  would  (a)  See  Cornell  v.  Hag,  L.  R.  8  C.  P. 

have  been  liable  if  they  show  it  was  328 ;  42  L.  J.  G.  P.  136 ;  Gover's  ease, 

issued  without  their  authority  ;  nor  in  1  Oh.  D.  182  ;  45  L.  J.  Oh.  83 ;  Twycrosi 

such  a  case  can  they  be  made  liable  on  v.  6i-ant,  2  C.  P.  D.  409 ;  46  L.  J.  0.  P. 

the  ground  that  they  afterwards  ratified  636;   Sullivan  v.  Mitcal/e,  5   C.  P.  D. 

and  adopted  the  prospectus,  or  even  de-  455 ;  49  L.  J.  0.  P.  815  ;  Arkwriqht  v. 

rived  some  advantage  from  it.    See  flboZe  Newhold,n  Ch.  D.  301;  50  L.  J.  CIi" 

V.  Speak  (1904),  2  Ch.  732 ;  73  L.  J.  Ch.  372.   The  subject  was  fully  dealt  with  in 

VIO.  the  former  edition  of  this  work, 
(z)  As  to  the    duties   and  responsi-  (6)  63  &  64  Vict.  c.  48,  SchecJ, 
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the  number  of  shares  subscribed  for  by  them  respectively  ; 
and  the  number  of  founders  or  management  shares,  if 
any,  and  the  nature  and  extent  of  the  interest  of  the 
holders  in  the  property  and  profits  of  the  company ;  and 

(b)  the  number  of  shares,  if  any,  fixed  by  the  articles  of 

association  as  the  qualification  of  a  director,  and  any 
provision  in  the  articles  of  association  as  to  the  remune- 
ration of  the  directors ;  and 

(c)  the  names,  descriptions,  and  addresses  of  the  directors  or 

proposed  directors ;  and 

(d)  the  minimum  subscription  on  which  the  directors  may 

proceed  to  allotment,  and  the  amount  payable  on  appli- 
cation and  allotment  on  each  share ;  aad  in  the  case 
of  a  second  or  subsequent  offer  of  shares,  the  amount 
offered  for  subscription  on  each  previous  allotment,  and 
the  amount  actually  allotted;  and  the  amount,  if  any, 
paid  on  such  shares  ;  and 

(e)  the  number  and  amount  of  shares  and  debentures  issued, 

or  agreed  to  be  issued,  as  fully  or  partly  paid  up  other- 
wise than  in  cash,  and  in  the  latter  case  the  extent  to 
which  they  are  so  paid  up,  and  in  either  case  the  con- 
sideration for  which  such  shares  or  debentures  have 
been  issued  or  are  proposed  or  intended  to  be  issued ;  and 

(f)  the  names  and  addresses  of  the  vendors  of  any  property 

purchased  or  acquired  by  the  company,  or  proposed  so 
to  be  purchased  or  acquired,  which  is  to  be  paid  for 
wholly  or  partly  out  of  the  proceeds  of  the  issue  offered 
for  subscription  by  the  prospectus,  or  the  purchase  or 
acquisition  of  which  has  not  been  completed  at  the  date 
of  publication  of  the  prospectus,  and  the  amount  payable 
in  cash,  shares,  or  debentures  to  the  vendor,  and  where 
there  is  more  than  one  separate  vendor,  or  the  company 
is  a  sub-purchaser,  the  amount  so  payable  to  each  vendor ; 
and 

(g)  the  amount  (if  any)  paid  or  payable  as  purchase-money  in 

cash,  shares,  or  debentures,  of  any  such  property  as  afore- 
said, specifying  the  amount  payable  for  good-will ;  and 

(h)  the  amount  (if  any)  paid  or  payable  as  commission  for 
subscribing  or  agreeing  to  subscribe,  or  procuring  or 
agreeing  to  procure  subscriptions,  for  any  shares  in  the 
company,  or  the  rate  of  any  such  commission  ;  and 

(i)  the  amount  or  estimated  amount  of  preliminary  expenses ; 
and 

(j)  the  amount  paid  or  intended  to  be  paid  to  any  promoter 
and  the  consideration  for  any  such  payment ;  and 
A.  3  g 
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(k)  the  dates  of  and  parties  to  every  material  contract,  and  a 
reasonable  time  and  place  at  which  any  material  con- 
tract or  a  copy  thereof  may  be  inspected :  Provided 
that  this  requirement  shall  not  apply  to  a  contract 
entered  into  in  the  ordinary  course  of  the  business  carried 
on  or  intended  to  be  carried  on  by  the  company,  or  to 
any  contract  entered  into  more  than  three  years  before 
the  date  of  publication  of  the  prospectus ;  and 
(1)  the  names  and  addresses  of  the  auditors  (if  any)  of  the 

company;  and 
(m)  full  particulars  of  the  nature  and  extent  of  the  interest 
(if  any)  of  every  director  in  the  promotion  of  or  in  the 
property  proposed  to  be  acquired  by  the  company,  with 
a  statement  of  all  sums  paid  or  agreed  to  be  paid  to  him 
in  cash  or  shares  by  any  person  either  to  qualify  him  as 
a  director  or  otherwise  for  services  rendered  by  him  in 
connection  with  the  forniation  of  the  company. 
By  sub-sect.  (2),  for  the  purposes  of  this  section  every  person 
shall  be  deemed  to  be  a  vendor  who  has  entered  into  any  con- 
tract, absolute  or  conditional,  for  the  sale  or  purchase,  or  for  any 
option  of  purchase,  of  any  property  to  be  acquired  by  the  com- 
pany, in  any  case  where — 

(a)  the  purchase-money  is  not  fully  paid  at  the  date  of 

publication  of  the  prospectus ;  or 

(b)  the  purchase  money  is  to  be  paid  or  satisfied  wholly  or  in 

part  out  of  the  proceeds  of  the  issue  offered  for  sub- 
scription by  the  prospectus  ;  or 

(c)  the  contract  depends  for  its  validity  or  fulfilment  on  the 

result  of  such  issue. 
By  sub-sect.  (3),  where  any  of  the  property  to  be  acquired 
by  the  company  is  to  be  taken  on  lease,  this  section  shall  apply 
as  if  the  expression  "  vendor  "  included  the  lessor,  and  the  ex- 
pression "  purchase  money  "  included  the  consideration  for  the 
lease,  and  the  expression  "  sub-purchaser  "  included  a  sub-lessee. 
By  sub-sect.  (4),  this  section  shall  not  apply  to  a  circular  or 
notice  inviting  existing  members  or  debenture  holders  of  a  com- 
pany to  subscribe  for  further  shares  or  debentures,  but,  subject  as 
aforesaid,  this  section  shall  apply  to  any  prospectus  whether 
issued  on  or  with  reference  to  the  formation  of  a  company  or 
subsequently :  Provided  that — 

(a)  the  requirements  as  to  the  memorandum  of  association,  and 
the  qualification,  remuneration,  and  interest  of  directors, 
the  names,  descriptions,  and  addresses  of  directors  or 
proposed  directors,  and  the  amount  or  estimated  amount 
of  preliminary  expenses,  shall  not  apply  in  the  case  of 
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a  prospectus  published  more  than  one  year  after  the  date 
at  which  the  company  is  entitled  to  commence  business ; 
and 
(b)  in  the  case  of  a  prospectus  published  more  than  one  year 
after  the   date   at  which  the  company  is  entitled   to 
commence    business,    the    obligation    to    disclose    all 
material  contracts  shall  be  limited  to  a  period  of  two 
years  immediately  preceding    the  publication  of  the 
prospectus. 
By  sub-sect.   (5),  any  condition  requiring  or  binding  any 
applicant  for  shares  or  debentures  to  waive  compliance  with  any 
requirement  of  this  section,  or  purporting  to  affect  him  with 
notice  of  any   contract,   document,  or  matter   not  specifically 
referred  to  in  the  prospectus,  shall  be  void  (e). 

By  sub-sect.  (6),  where  any  such  prospectus  as  is  mentioned 
in  this  section  is  published  as  a  newspaper  advertisement,  it  shall 
not  be  necessary  to  specify  the  contents  of  the  memorandum  of 
association  or  the  signatories  thereto,  and  the  number  of  shares 
subscribed  for  by  them. 

By  sub-sect.  (7),  in  the  event  of  non-compliance  with  any 
of  the  requirements  of  this  section,  a  director  or  other  person 
responsible  for  the  prospectus  shall  not  incur  any  liability  by 
reason  of  the  non-compliance,  if  he  proves  that — • 

(a)  as  regards  any  matter  not  disclosed,  he  was  not  cognizant 

thereof;  or 

(b)  the  non-compliance  arose  from  an  honest  mistake  of  fact 

on  his  part. 

Provided  that  in  the  event  of  non-compliance  with  the 
requirements  contained  in  paragraph  (m)  of  sub-sect.  (1)  of  this 
section  no  director  or  other  person  shall  incur  any  liability  in 
respect  of  such  non-compliance  unless  it  be  proved  that  he  had 
knowledge  of  the  matters  not  disclosed. 

By  sub-sect.  (8),  nothing  in  this  section  shall  limit  or 
diminish  any  liability  which  any  person  may  incur  under  the 
general  law  apart  from  this  section. 

Negligent  misrepresentation  in  prospectus. — It  must  be  taken 
to  be  settled  that  at  common  law  no  action  even  for  negligence 
lies  against  a  director  of  a  company  for  a  false  representation 
made  without  reasonable  care  having  been  taken  to  ascertain 


(c)  See    observations    of     Vaughan  The  waiver   clause    must  be  honestly 

Williams,   L.J.,    as  to  waiver  clauses  made,  and  must  direct  the  attention  of 

under  30  &  31  Vict.  c.  141,  s.  38,  in  the  shareholder  to  the  nature  of  the  cou- 

Caehett  v.  Keswick,  71  L.  J.  Oh.  641  at  tract  in  question,  ih.    It  must  fairly  dis- 

p.  647;  (1902),  2  Oh.  456.    See  also  close   the  nature  of  the  rights  to  be 

Greenwood  V.  Leather  Shod   Wheel   Co.  waived.  Bee  Watts  v.  Bucknall (1902.),  2 

(1900),   1   Ch.  421 ;  69  L,  J,  Oh.  131.  Oh.  628;  71  L.  J.  Oh.  903. 

3  H  2 
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whether  it  was  true  or  false  (d).  No  doubt  an  action  for  deceit 
will  not  lie  (e),  but  that  does  not  conclude  the  question ;  and, 
had  it  not  been  for  an  express  decision  in  the  House  of  Lords  (/), 
it  would  have  been  thought  that  the  invitation  to  take  shares  on 
the  faith  of  statements  in  the  prospectus  was  amply  sufficient  to 
impose  upon  those  who  issued  it  a  duty  at  least  to  take  reason- 
able care  that  the  statements  were  not  false  in  fact  (g).  The 
decision  of  the  House  of  Lords  to  the  contrary  led  to  the  passing 
of  the  Directors  Liability  Act,  1890  (h).  By  sect.  3,  sub-sect.  (1) 
of  that  Act,  it  is  enacted  that  where,  after  the  passing  of  the 
Act,  a  prospectus  or  notice  invites  persons  to  subscribe  for  shares 
in  or  debentures  or  debenture  stock  of  a  company,  every  person 
who  is  a  director  of  the  company  at  the  time  of  the  issue  of 
the  prospectus  or  notice,  and  every  person  who  having  authorized 
such  naming  of  him  is  named  in  the  prospectus  or  notice  as  a 
director  of  the  company  or  as  having  agreed  to  become  a  director 
of  the  company  either  immediately  or  after  an  interval  of  time, 
and  every  promoter  of  the  company,  and  every  person  who  has 
authorized  the  issue  of  the  prospectus  or  notice,  shall  be  liable  to 
pay  compensation  («')  to  all  persons  who  shall  subscribe  for  any 
shares,  debentures,  or  debenture  stock  on  the  faith  of  such  pro- 
spectus or  notice  for  the  loss  or  damage  they  may  have  sustained 
by  reason  of  any  untrue  (h)  statement  in  the  prospectus  or  notice, 
or  in  any  report  or  memorandum  appearing  on  the  face  thereof, 
or  by  reference  incorporated  therein  or  issued  therewith,  unless 
it  is  proved — 

(a)  with  respect  to  every  such  untrue  statement  not  purport- 

ing to  be  made  on  the  authority  of  an  expert,  or  of  a 
public  official  document  or  statement,  that  he  had  reason- 
able ground  to  believe,  and  did  up  to  the  time  of  the 
allotment  of  the  shares,  debentures,  or  debenture  stock, 
as  the  case  may  be,  believe,  that  the  statement  was 
true ;  and 

(b)  with  respect  to  every  such  untrue  statement  purporting 

to  be  a  statement  by  or  contained  in  what  purports  to 
be  a  copy  of  or  extract  from  a  report  or  valuation  of  an 

((Q  Derry  v.  Peeli,  14  App.  Oas.  337 ;  (h.)  53  &  54  Vict.  c.  64. 

58  L.  J.  Ch.  864;  Angus  v.   Clifford  (i)  The  action  being  one  to  recover 

(1891),  2  Ch.  449 ;  60  L.  J.  Oh.  443.  compensation,  and  not  a  "  penalty,"  is 

(e)  Derry  v.  Peeh,  supra.  not  subject  to  the  limitation  imposed  by 

If ')  Derry  V.  Peek,  supra.    See  Angus  3  &  4  Will.  4,  o.  42,  s.  3.    Bee  Thomsons. 

V.  Clifford,  supra.  Clanmorris  (Lord)  (1900J,   1  Ch.  718  • 

(g)  Seeas  to  this,  per  Kindersley,  V.-C,  69  L.  J.  Oh.  337. 

New  Brunswick  &  Canada  By.  v.  Mug-  (/c)  As  to  what  amounts  to  an  "  untrue  " 

geridge,  1  Dr.  &  Sm.  381 ;  30  L.  J.  Oh.  statement,  see  Greenwood  v.  Leather  Shod 

242 ;  Venezuela  Central  By.  v.  Kiseh,  L.  Wheel  Co.  (1900),  1  Oh.  421 ;  69  L    J 

K.  2  H.  L.  99  at  p.  113 ;  36  L.  J.  Oh.  Oh.  131 ;  McConnell  v.  Wright  (igos)  i 

849.  Oh.  546;  72  L.  J,  Ch,  347. 
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engineer,  valuer,  accountant,  or  other  expert,  that   it 
fairly  represented  the  statement  made  by  such  engineer, 
valuer,  accountant,  or  other  expert,  or  was  a  correct  and 
fair   copy  of  or  extract  from  the  report  or  valuation. 
Provided  always,  that  notwithstanding  that  such  untrue 
statement  fairly  represented   the   statement  made   by 
such  engineer,  valuer,  accountant,  or  other  expert,  or 
was  a  correct  and  fair  copy  of  an  extract  from  the  report 
or  valuation,  such  director,  person  named,  promoter,  or 
other  person,  who  authorized  the  issue  of  the  prospectus 
or  notice  as  aforesaid,  shall  be  liable  to  pay  compensa- 
tion as  aforesaid  if  it  be  proved  that  he  had  no  reason- 
able ground  to  believe  that  the   person  making  the 
statement,  report,  or  valuation  was  competent  to  make 
it ;  and 
(c)  with  respect  to  every  such  untrue  statement  purporting 
to  be  a  statement  made  by  an  ofiicial  person  or  con- 
tained in  what  purports  to  be  a  copy  of  or  extract  from 
a  public  official  document,  that  it  was  a  correct  and  fair 
representation  of  such  statement  or  copy  of  or  extract 
from  such  document, 
or  unless  it  is  proved  that,  having  consented  to  become  a  director 
of  the  company,  he  withdrew  his  consent  before  the  issue  of  the 
prospectus  or  notice,  and  that  the  prospectus  or  notice  was  issued 
without  his  authority  or  consent  (l),  or  that  the  prospectus  or 
notice  was  issued  without  his  knowledge  or  consent,  and  that  on 
becoming  aware  of  its  issue  he  forthwith  gave  reasonable  public 
notice  (m)  that  it  was  so  issued  without  his  knowledge  or  consent, 
or  that  after  the  issue  of  such  prospectus  or  notice  and  before 
allotment  thereunder,  he,  on  becoming  aware  of  any  untrue  state- 
ment therein,  withdrew  his  consent  thereto,  and  caused  reasonable 
public  notice  of  such  withdrawal,  and  of  the  reason  therefor,  to 
be  given. 

By  sub-sect.  (2),  a  promoter  in  this  section  means  a  promoter 
who  was  a  party  to  the  preparation  of  the  prospectus  or  notice,  or 
of  the  portion  thereof  containing  such  untrue  statement,  but  shall 
not  include  any  person  by  reason  of  his  acting  in  a  professional 
capacity  for  persons  engaged  in  procuring  the  formation  of  tlie 
company. 

By  sub-sect.  (3),  where  any  company  existing  at  the  passing 

(T)  As  to  issue  without  authority,  see  he  knew  it  had  been  issued  but  abstained 

Jloole  V.  Speak  (1904),  2   Oh.  732 ;  73  from  asking  to  see  it  until  after  action 

L.  J.  Oh.  719 ;  and  ajite,  p.  832,  note  (y).  brought  on  account  of  misrepresentations 

(m)  It  is  too  late  for  a  director  to  give  therein.    See  Drincqbier  v.  Wood  (1899) 

notice  that  a  prospectus  has  been  issued  1  Ch.  393  ;  68  L.  J.  Ch.  181. 
without  his  knowledge  or  consent,  whore 
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of  this  Act,  which  has  issued  shares  or  debentures,  shall  be 
desirous  of  obtaining  further  capital  by  subscriptions  for  shares 
or  debentures,  and  for  that  purpose  shall  issue  a  prospectus  or 
notice,  no  director  of  such  company  shall  be  liable  in  respect  of 
any  statement  therein,  unless  he  shall  have  authorized  the  issue 
of  such  prospectus  or  notice,  or  have  adopted  or  ratified  the  same. 

By  sub-sect.  (4),  in  this  section  the  word  "  expert "  includes 
any  person  whose  profession  gives  authority  to  a  statement  made 
by  him. 

By  sect.  4,  where  any  such  prospectus  or  notice  as  aforesaid 
contains  the  name  of  a  person  as  a  director  of  the  company,  or 
as  having  agreed  to  become  a  director  thereof,  and  such  person 
has  not  consented  to  become  a  director,  or  has  withdrawn  his 
consent  before  the  issue  of  such  prospectus  or  notice,  and  has 
not  authorized  or  consented  to  the  issue  thereof,  the  directors  of 
the  company,  except  any  without  whose  knowledge  or  consent 
the  prospectus  or  notice  was  issued,  and  any  other  person  who 
authorized  the  issue  of  such  prospectus  or  notice,  shall  be  liable 
to  indemnify  the  person  named  as  a  director  of  the  company, 
or  as  having  agreed  to  become  a  director  thereof  as  aforesaid, 
against  all  damages,  costs,  charges,  and  expenses  to  which  he 
may  be  made  liable  by  reason  of  his  name  having  been  inserted 
in  the  prospectus  or  notice,  or  in  defending  himself  against 
any  action  or  legal  proceediflgs  brought  against  him  in  respect 
thereof. 

By  sect,  5,  every  person  who  by  reason  of  his  being  a 
director,  or  named  as  a  director,  or  as  having  agreed  to  become 
a  director,  or  of  his  having  authorized  the  issue  of  the  prospectus 
or  notice,  has  become  liable  to  make  any  payment  under  the  pro- 
visions of  this  Act,  shall  be  entitled  to  recover  contribution,  as 
in  cases  of  contract,  from  any  other  person  who,  if  sued  separately, 
would  have  been  liable  to  make  the  same  payment  (n). 

Jurisdiction  in  equity. — Courts  of  equity  have  from  the  earliest 
times  exercised  in  cases  of  this  kind  a  jurisdiction  concurrent  with 
that  of  the  courts  of  common  law  (o),  the  relief  given  being  (1) 
by  way  of  compensation,  which  was  practically  the  same  as  the 
damages  recoverable  at  common  law,  the  only  difference  being  in 
the  mode  of  assessing  it,  and  (2)  by  way  of  decree  that  the  defen- 
dant should  make  good  specifically  his  fraudulent  misrepresenta- 
tion.   In  the  former  case  it  is  now  clear  that  the  plaintiff  had  to 

(m)  The  right  to  contribution  given  at  common  law.   See  Gerson  v.  Simpson 

by  this  section  in  respect  of  a  liability  (1903),  2  K.  B.  197 ;  72  L.  J.  K.  B. 

iacurred  under  sect.  3   for  an  untrue  603. 

statement  in  a  prospectus  applies  to  a  (o)  Eoana  v.  Bieltnell,   6    Ves.   174; 

liability  incurred  by  reason  of  an  un-  Burnwe/s  v.  Loolc,    10   Yea.  474;  Ram- 

tru3  statemsnt  fraudulently  male  which  shire  v.  Bo'ton,  L.  K.  8  Eq.  294 ;  38  L.  J. 

might  have  b3en  the  subject  of  an  action  Oh.  591. 
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prove  that  the  misrepresentation  was  false  to  the  knowledge  of  the 
defendant  (p). 

Making  representation  good. — The  better  opinion  seems  to  be 
that  to  obtain  this  relief  also  it  was  necessary  for  the  plaintiff  to 
prove  that  the  representation  was  false  to  the  knowledge  of  the 
defendant  (q).  Many  cases  which  appear  to  lay  down  the  con- 
trary are  to  be  supported  on  other  grounds  (r). 

False  representations  by  relations  to  bring  about  a  marriage. — 
False  representations  by  relations  as  to  the  fortune  or  prospects  of 
a  person  about  to  be  married  afford  a  ground  of  action.  Where  a 
mother,  who  was  the  absolute  owner  of  certain  property,  heard  her 
son  declare  to  his  proposed  wife  and  her  guardians  that  she  (the 
mother)  was  only  tenant  for  life  of  the  property,  and  that  the 
remainder  was  limited  to  him  after  her  death,  and  the  mother  was 
privy  to  the  execution  of  a  deed,  purporting  to  be  a  settlement  by 
the  son  of  the  property,  on  her  death,  upon  the  issue  of  the  mar- 
riage, and  made  no  objection  to  the  arrangement,  and  it  afterwards 
appeared  that  the  mother  was  not  tenant  for  life,  but  the  absolute 
owner  of  the  property,  and  that  at  the  time  of  the  execution  of  the 
deed  there  was  no  limitation  of  it  to  the  son  after  her  decease,  the 
court  ordered  her  to  make  good  the  settlement,  and  execute  a  con- 
veyance of  the  property,  and  clothe  the  son  with  the  interest  which 
she  permitted  him  to  represent  that  he  had  at  the  time  of  the 
conclusion  of  the  marriage  (s).  If,  therefore,  the  relations  and 
friends  of  persons  proposing  to  be  married  pretend  to  settle  estates 
upon  them,  or  to  make  a  provision  for  them  and  the  children  of 
the  marriage,  and  the  nuptials  are  celebrated  upon  the  faith  of 
such  settlements  or  provision,  and  under  the  belief  that  they  have 
been  duly  made,  and  the  transaction  afterwards  turns  out  to  be  a 
cheat,,  the  court  will  compel  the  parties  who  have  been  guilty  of 
the  fraud  to  make  good  that  which  they  pretended  to  do  (t). 

Estoppel. — But  though  a  person  cannot  be  made  liable  in  an 
action  of  fraud  unless  he  has  made  a  representation  of  some  fact 
which  he  does  not  believe  to  be  true,  he  may  render  himself 
liable  in  other  ways,  notwithstanding  a  bond  fide  belief  that  it  is 

(^)  Redgrave  v.  Hurd,  20  Ch.  D.  1 ;  (s)  Hunsden  v.  Cheyney,  2  Vern.  150. 

51    L.   J.   Ch.   113 ;    Low   v.   Bouverie  (<)  Beverley  v.  Beverley,  2  Vern.  133 ; 

(1891),  3  Ch.  82 ;  60  L.  J.  Ch.  594.  Frole  v.  Soady,  2  Giff.  1 ;  29  L.  J.  Ch. 

(g)  Berry  v.  Peeh,  14  App.  Cas.  337 ;  721.    Such  cases  as  Hammersley  v.  De 

58  L.   J.   Ch.  864,  overruling  Slim  v.  Biel,  12  CI.  &  F.  45 ;  Thomson  v.  Simp- 

Croucher,  1  De  G.  F.  &  J.  518  ;  29  L.  J.  son,  L.  K.  9  Eq.  497 ;  L.  E.  5  Ch.  659 ; 

Ch.  273.    See  Low  v.  Bouverie,  supra ;  39  L.  J.  Ch.  857;  Loffus  v.  Maw,  3  Giff. 

Merewether  v.  Shaw,  2  Cox,  124.  592 ;  32  L.  J.  Ch.  49,  are  not  to  be  re- 

(r)  For  example,  see  Aintlie  v.  Medli-  conciled  with  Jorden  v.  Money,  5  H.  L. 

cott,  9  Ves.  21 ;  Ihjans  v.  Wyatt,  31  Beav.  C.  185 ;   23  L.  J.  Ch.  865 ;  and  many 

217 ;  Burrowes  v.  Loch,  10  Tea.  470 ;  and  obiter   dicta   in   Pulsford   v.   Biehards, 

Piggott  V.  Stratum,  1  De  G.  F.  &  J.  33 ;  17  Beav.  87 ;  22  L.  J.  Ch.  559,  must  be 

29  £.  J.  Ch.  1  at  p.  9,  upon  the  ground  taken  to  be  overruled :  Low  v.  Bouverie 

of  estoppel.  (i891),  3  Ch.  82 ;  60  L.  J.  Ch.  594. 
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true.  He  may  warrant  its  truth  (w),  in  which  case  the  state  of  his 
belief  is  immaterial ;  if  he  has  misrepresented  the  fact,  he  has 
committed  a  breach  of  warranty.  Or,  again,  he  may,  with  an 
honest  belief  in  its  truth,  make  the  representation  under  such 
circumstances  that  he  cannot,  on  subsequently  discovering  his 
mistake,  be  allowed  to  dispute  its  truth.  Such  a  state  of  circum- 
stances is  said  to  create  an  estoppel.  "  Estoppel  is  only  a  rule  of 
evidence ;  you  cannot  found  an  action  upon  estoppel.  Estoppel 
is  only  important  as  being  one  step  in  the  progress  towards  relief 
on  the  hypothesis  that  the  defendant  is  estopped  from  denying  the 
truth  of  something  which  he  has  said  "  (x).  "  When  a  person 
makes  to  another  the  representation, '  I  take  upon  myself  to  say 
such  and  such  things  do  exist,  and  you  may  act  upon  the  basis 
that  they  do  exist,'  and  the  other  man  does  really  act  upon  that 
basis,  it  seems  to  me  that  it  is  of  the  very  essence  of  justice  that, 
between  those  two  parties,  their  rights  should  be  regulated,  not 
by  the  real  state  of  the  facts,  but  by  that  conventional  state  of 
facts  which  the  two  parties  agree  to  make  the  basis  of  their 
action;  and  that  is  what  I  apprehend  is  meant  by  estoppel  in 
pais  "  («/).  Where  one  person  by  his  words  or  conduct  wilfully 
induces  another  to  believe  in  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief,  or  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same 
time  (z).  "  By  the  term  '  wilfully,'  "  observes  Parke,  B.,  "  we 
must  understand,  if  not  that  the  party  represents  that  to  be 
true  which  he  knows  to  be  untrue,  at  least,  that  he  '  means '  his 
representation  to  be  acted  upon,  and  that  it  is  acted  upon 
accordingly ;  and  if,  whatever  a  man's  real  intention  may  be,  he 
so  conducts  himself  that  a  reasonable  man  would  take  the  repre- 
sentation to  be  true,  and  believe  that  it  was  meant  that  he  should 
act  upon  it,  and  did  act  upon  it  as  true,  the  party  making  the 
representation  would  be  equally  precluded  from  contesting  its 
truth  "  (a).  Where  an  action  was  brought  for  the  conversion  of 
a  policy  of  insurance,  and  the  plaintiff  proved  that  he  had  given 
instructions  to  the  defendant  to  effect  a  policy  for  him,  and  gave 
in  evidence  a  letter  from  the  defendant  to  the  plaintiff  stating  that 
he  had  effected  the  policy.  Lord  Mansfield  refused  to  allow  the 

(«)  Chandelor  v.  Lopms,  Cro.  Jac.  2 ;  2  48  L.  J.  Ch.  179. 

Sm.  L.  0.  (11th  ed.)  55.     Warranty  is  a  (z)  Pichard  v.  Sears,  6  Ad.  &  E.  469 

branch  of  the  law  of  contract,  and  is  not  at  p.  474 ;  Piggoit  v.  Stratton,  1  De  Gr.  P. 

the  subject  of  this  treatise.  &   G.  33;  29  L.  J.  Ch.  9;  M'Cance  v. 

(a;)  Per  Bowen,  L.J.,  Low  v.  Bouverie  L.  &  N.   W-  Ey.,  3  H.  &  0.   343 ;   34 

(1891),  3  Ch.   82  at  p.  105;   60  L.  J.  L.  J.  Ex.  89. 

Ch.  594.  (a)  Freeman  v.  Cooke,  2  Exch.  654  at 

(y)  Per  Lord  Blaokhxan,  BurJcinshaw  p.  663;  18  L.  J.  Ex.   114;  Haines  v. 


Nicolh,  3  App.  Cas.  1004  at  p.  1026 ;       East  India  Co.,  11  Moore,  P.  C.  57. 
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defendant  to  contradict  his  own  representation,  and  show  that  no 
poh'cy  had  been  effected,  and  held  him  liable  as  an  insurer  for  the 
amount  that  would  have  been  recoverable  by  the  plaintiff  on  the 
policy  if  it  had  been  duly  effected  (6). 

Whenever,  also,  a  man  has  led  others  into  the  belief  of  a  certain 
state  of  facts  by  conduct  of  culpable  neglect,  calculated  to  have 
that  result,  and  they  have  acted  on  that  belief  to  their  prejudice, 
he  will  not  be  heard  afterwards,  as  against  such  persons,  to  show 
that  that  state  of  facts  did  not  exist.  In  short,  a  man  is  not  per- 
mitted, or  at  liberty,  to  charge  the  consequences  of  his  own  fault 
on  others,  and  complain  of  that  which  he  has  himself  brought 
about  (e) ;  but  the  neglect  must  be  in  the  transaction  itself,  and 
be  the  proximate  cause  of  the  injury  sustained,  and  must  not  be 
the  neglect  of  some  duty  owing  to  third  persons,  with  whom  those 
seeking  to  set  up  the  estoppel  are  not  privy  {d) ;  and  the  party 
who  claims  the  benefit  of  this  doctrine  of  estoppel,  must  show 
that  he  has  acted  in  the  transaction  in  which  he  was  deceived 
with  ordinary  caution  (e).  A  company,  by  entering  the  name  of 
a  shareholder  on  their  register  under  a  forged  or  invalid  transfer, 
represent  that  the  person  so  entered  is  entitled  to  transfer  the 
shares  to  a  third  person,  and  are  estopped  from  denying  it ;  and,  if 
the  real  holder's  name  is  restored  to  the  register,  such  third  person 
is  entitled  to  sue  the  company,  and  to  recover  with  interest  the 
value  of  the  shares  at  the  time  they  first  refused  to  recognize 
him  as  a  shareholder  (/). 

Fraudulent  misrepresentations  made  to  third  persons.  —  The 
action  for  fraudulent  misrepresentation  made  to  the  plaintiff  is  the 
most  usual  form  of  the  action  of  deceit,  but  in  truth  it  is  only  an 
instance  of  a  wider  and  more  general  liability ;  for  it  is  not 
essential  to  the  action  of  deceit  that  the  fraudulent  misrepre- 
sentation should  be  made  to  the  plaintiff.  A  misrepresentation 
made  with  knowledge  of  its  falsehood  to  anybody,  with  intent  to 
defraud  the  plaintiff,  gives  rise  to  a  cause  of  action  for  deceit,  if 
the  plaintiff  suffers  damage  in  consequence  of  it. 

Passing  off  goods. — A  common  instance  of  fraud  in  its  wider 
sense  occurs  where  the  defendant  passes  off  his  goods  as  being 

(6)  Harding  v.  Carter, Park  on  Insur-      Mining  Co.,  L.  E.  5  Ex.  Ill ;  39  L.  J.  Ex. 
ance,  5.  93 ;  Ballds  Consolidated  Co.  v.  Tomkin- 

(^c)  Swan  V.  North  Sriiish  Australasian      son  (1893),  A.  C.  396;  63  L.  J.  Q.  B. 

134;  Otto' s  Kopje  Diamond  Min^s,  In  re 
(1893),  1  Oh.  618 ;  62  L.  J.  Ch.  166  ; 


Co.,  7  H.  &  N.  603 ;  31  L.  J.  Ex.  436 
2  H.  &  0.  175 ;  32  L.  J.  Ex.  273, 


(d)  Blackburn,    J.,    8wan    v.    North       Whitcliurch,  Lim.  y.  Cavan<igh  (_ld02),  A, 


British  Australasian  Co.,  2  H.  &  0.  175 
32  L.  J.  Ex.  273. 

(e)  Erie,  0.  J.,  Swan,  Ex  parte,  1  C.  B 
N.  S.  434;  30  L.  J.  C.  P.  113. 

(/)  Bahia  and  San  Francisco  By. 
In  re,  L.  E.  3  Q.  B.  584;  37  L.  J.  Q.  B, 


176 ;  Hart  v.  Frontino  and  Bolivia  Gold      &  56  Vict.  c.  36. 


0.  117;  71  L.  J.  K.  B.  400.  See  also 
Simm  V.  Anglo-American  Telegraph  Co., 
5  Q.  B.  D.  188 ;  49  L.  J.  Q.  B.  392.  As 
to  the  power  of  companies  to  compensato 
purchasers  of  stock  for  losses  by  forged 
transfers,  see  54  &  55  Yict.  c.  43,  and  55 
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the  goods  of  the  plaintiff  (g).    Here  the  false  representation  is 
made,  not  to  the  plaintiff,  but  to  his  customers,  or  to  those  of  the 
public  who  are  desirous  or  in  the  habit  of  purchasing  his  goods  ; 
it  is  made  by  the  defendant  preparing  his  goods  for  sale  in  such 
a  form   or  under  such  a  description  that  they  may  be  readily 
mistaken  for  the  plaintiff's  goods;   and  the  intention  is,  by  so 
preparing  and  describing  them,  to  defraud  the  plaintiff  of  the 
profits  he  would  earn  by  the  sale  of  his  goods.     If  this  fraud 
succeeds  in  its  object,  the  plaintiff  has  a  cause  of  action,  and  may 
recover  such  profits  as  he  can  prove  he  has  lost  in  consequence ; 
and,  moreover,  the  court  will  grant  an  injunction  restraining  the 
defendant  from    representing  his  goods  as  the  goods  of   the 
plaintiff.     The  question  whether  the  defendant  has  been  guilty 
of  this  fraud  is  a  question  of  fact  Qi),  and  that  question  is  not 
concluded  by  the  fact  that  the  description  by  which  the  plaintiff's 
goods  have  become  known  is  literally  true  when  applied  to  the 
defendant's  goods,  because  a  description   may  be  formally  true 
but  substantially  false.     Thus,  where  starch  manufactured  by  the 
plaintiff  had  become  well  known   in  the  market  as  "  Glenfield 
Starch,"   and  the  defendant   manufactured  starch  at  Glenfield, 
having  gone  thither  for  the  purpose  of  enabling  him  with  literal 
truth  to  describe  his  starch  as  "  Glenfleld  Starch,"  which  he  did, 
the  House  of  Lords  held  that  the  mere  fact  that  he  was  really 
carrying  on  his  manufacture  at  Glenfield,  and  was  not  therefore 
telling  a  lie,  did  not  exempt  him  from  the  consequence  of  the  fact 
that  his  proceedings  were  intended  and  calculated  to  produce  on 
the  mind  of  purchasers  the  belief  that  his  starch  was  the  starch 
of  the  plaintiff  (i).    So,  where  the  plaintiff  was  the  manufacturer 
of  machine  belting,  which  became  widely  known  as  "  Camel  Hair 
Belting,"  it  was  held  that  the  mere  fact  that  the  article  was  in 
truth  largely  composed  of  camel's  hair  did  not  justify  the  defen- 
dant in  describing  his  belting  as  "  Camel  Hair  Belting,"  so  as  to 
induce  persons  to  believe  they  were  being  offered  the  plaintiff's 
belting;    and  an  injunction  was  granted  restraining  the  defen- 
dant from  using  the  words  "  Camel  Hair  "  as  descriptive  of  or  in 
connection  with  belting  manufactured  by  him,  or  belting  (not  being 
of  the  plaintiff's  manufacture)  sold  or  offered  for  sale  by  the  defen- 
dant, without  clearly  distinguishing  such  belting  from  the  belting 

(?)  Croft  V.  Day,  7  Beav.  84  ;  Burgess  Banham,  [1896]  A.  C.  199 ;  65  L.  J.  Q. 

\.  Burgess,  3  De  G.  M.  &  G.  896;  22  B.  381. 

L.   J.   Ch.   675 ;   Leather   Cloth   Co.   v.  (i)  Wotherspoon  v.   Carrie,   L.  E.   5 

American  Leather  Cloth  Co.,  11  H.  L.  C.  H.  L.  508 ;  42  L.  J.  Oh.  130 ;  Massam  v. 

523,  538  ;  35  L.  J.  Oh.  53  ;  Beddaway  Thmley's  Cattle  Food  Co.,  14  Oh.  D.  748. 

V.  £anfeom,  [1896]  A.  0.  199;  05  L.  J.  S%ea\so  BirminghamVinegar Brewery  Co. 

Q.  B.  381.  V.  Fowell,  [1897]  A.  0.  710 ;  66  L.  J.  Ch. 

Qi)  Burgess  v.  Burgess,  3  De  G.  M.  &  763  ("  Yorkshire  Eelish  "). 
G.  896;  22  L.  J.  Ch.  675;  Beddaway  v. 
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of  the  plaintiff  (k).  And  a  man  may  not  use  his  own  name  to 
describe  goods  of  his  own  manufacture  in  such  a  way  as  to 
represent  that  he  is  the  proprietor  of  another  man's  business  (I). 

Cheating  hy  forgery. — If  a  forgery  has  been  committed,  the 
party  injured  may  maintain  an  action  for  the  recovery  of  the 
money  of  which  he  has  been  defrauded.  Where  the  plaintiff's 
servant  having  651.  of  the  plaintiff's  money  in  his  custody,  the 
defendant,  in  order  to  defraud  the  plaintiff  of  the  money,  procured 
a  letter  to  be  written  in  the  name  of  the  plaintiff,  directed  to  his 
said  servant,  requiring  the  latter  to  pay  the  money  to  the  defen- 
dant, and  counterfeited  the  signature  of  the  plaintiff  to  the  letter, 
and  also  the  plaintiff's  seal,  and  caused  the  said  counterfeit  letter 
to  be  delivered  to  the  plaintiff's  servant,  as  being  the  plaintiff's 
letter,  and  thereby  obtained  possession  of  the  plaintiff's  money, 
and  converted  it  to  his  own  use,  it  was  held  that  there  was  a  good 
cause  of  action  (m).  "  If  a  man  forge  a  bond  in  my  name,  I  can 
have  no  action,  unless  I  am  sued  upon  the  bond  ;  but  then  I  may 
for  the  wrong  and  damage,  though  I  can  avoid  the  bond  by  plea. 
But,  if  it  were  a  recognizance  or  a  fine,  I  should  have  a  writ  of 
deceit  presently  "  (n). 

Fraud — Money  obtained. — If  one  man  has  obtained  money  from 
another  by  deceit,  such  money  is,  in  contemplation  of  law,  not  the 
money  of  the  wrong-doer,  but  of  the  injured  person,  whose  title  to 
it  cannot  be  destroyed  by  the  fraudulent  dispossession  (o). 

Thus  money  may  be  recovered  back  which  has  been  paid  under 
the  following  circumstances :  where  a  married  man,  pretending  to 
be  single,  marries  a  lady,  and,  under  colour  of  such  pretended 
marriage,  gets  possession  of  her  estates  and  receives  the  rents  (p) ; 
and  where  a  man  claims  and  receives  rents  or  money  under  a  false 
authority  (g). 

Liability  of  principal  for  fraud  of  Ms  agent. — The  principal 
is  responsible  for  any  fraud  of  the  agent  which  he  has  expressly 
authorized  (r).  He  is  also  responsible  when  he  has  adopted  and 
taken  the  benefit  of  the  fraudulent  act  with  knowledge  of  the 
fraud  (s).  "  Where  fraud  has  been  committed,  and  a  third  person 
is  concerned  who  was  ignorant  of  the  fraud,  such  third  person  is 

(K)  Beddaway  r.  Banham,  [1896]  A.  (p)  Hasser  v.  WalUs,  Salk.  28. 

0.  199 ;  65  L.  J .  Q.  B.  381.  (q)  Bobson  v.  Maton,  1  T.  E.  62 ;  Dupen 

(l)  Burgess  v.  Burgess,  3  De  G.  M.  &  v.  Keeling,  4  0.  &  P.  102.    See  ante,  p.  38. 

Or.  896 ;  22  L.  J.  Oh.  675 ;  ante,  p.  679.  (r)  As  to  the  liability  of  principals  for 

(m)  Tracy  v.  Veal,  Cro.  Jao.  223.  the  torts  of  their  agent,  see  ante,  p.  120, 

(m)    Waterer   v.  Freeman,   Hob.   266  et  seq. 

at  p.  267.  (s)  Udell  v.  Atherton,  7  H.  &  N.  172  ; 

(o)  Neate  v.  Marding,  6  Exch.  349 ;  20  30  L.  J.  Ex.  337 ;  Barry  v.  Croslcey,  2 

L.  J.   Ex.   250;  Cliowne  v.   Baylis,   31  Jo.  &H.  21;  New  Brunswick  &  Canada 

Beav.  351;  31  L.  J.   Ch.  757:  Salford  Baily.  v.  Conyleare,  9  H.  L.  C.  711;  31 

Corporation  v.  Lever,  [1891]   1   Q.   B.  L.  J.  Ch.  297;  Swire  \.  Francis,  3  A^p. 

16S ;  60  L.  J.  Q.  B.  39.  Gas.  106 ;  47  L.  J.  P.  0.  18. 


844  OF  FRAUD.  [CHAP.  IS. 

innocent  of  the  fraud  only  so  long  as  he  does  not  insist  upon 
deriving  any  benefit  from  it ;  but,  when  once  he  takes  the  benefit, 
he  becomes  a  party  to  the  fraud"  (t).  The  principalis  also  liable 
to  third  persons  for  the  fraudulent  misrepresentations  of  his 
agent  committed  in  the  course  of  his  employment,  though  no 
express  command  or  privity  by  the  principal  be  proved  (m).  A 
trustee  who  employs  a  solicitor  to  invest  the  money  of  the  eestui 
que  trust  has  been  held  responsible  if  the  solicitor  fraudulently 
fabricates  a  surrender  of  copyholds  by  which  the  cestui  que  trust 
incurs  loss  {x).  But,  as  a  general  rule,  the  principal  is  not  liable 
for  the  personal  fraud  of  the  agent  not  in  any  way  participated 
in  by  the  principal  and  from  which  he  has  derived  no  benefit ; 
unless  indeed  the  fraud  be  within  the  scope  of  the  agent's 
employment  (?/).  Where  a  banking  co-partnership,  under  the 
7  Geo.  4,  c.  46,  were  in  the  habit  of  receiving  deposits  of  money 
from  their  customers,  and  allowing  interest  on  the  deposit,  and 
the  manager  of  the  bank  received  a  deposit  of  money  from  a 
lady,  and  gave  her  a  deposit  receipt,  and  at  a  subsequent  period 
represented  to  her  that  a  higher  rate  of  interest  might  be  obtained 
for  her  money  if  she  purchased  some  houses  on  which  the  bank 
had  a  mortgage,  and  paid  off  the  mortgage,  and  the  lady  accord- 
ingly brought  her  deposit  receipts  to  the  bank,  and  drew  out  her 
money,  and  handed  it  over  to  the  manager  to  be  applied  in  the 
way  indicated  by  him,  but  the  latter  absconded  with  the  money, 
it  was  held  that  the  bank  was  responsible  for  the  loss,  as  the 
manager  had  all  along  been  intrusted  with  the  money  as  their 
agent  (2).  But  where  one  of  several  partners  in  a  bank  induced 
a  customer  to  draw  her  money  out  of  the  bank  and  lend  it  to  his 
own  son,  on  the  security  of  the  son's  note  of  hand  and  his  (the 
partner's)  own  guarantee,  and  the  partner  and  his  son  both  became 
insolvent,  and  the  securities  were  worthless,  it  was  held  that  the 
banking  firm  was  not  responsible  for  the  money,  as  the  investment 
was  a  private  transaction  between  the  customer  and  the  individual 
partner,  who  was  avowedly  acting  in  the  matter  on  his  own  private 
account,  and  not  on  behalf  of  the  bank  (a).     So,  also,  a  shipowner 

(0  "Wood,  V.-C,  Seholefield  v.  Templer,  1 2  Eq.  373 ;  41  L.  J.  Ch.  30.    But  these 

1  Jolms.  155  at  p.  165 ;  28  L.  J.  Oh.  452.  cases  probably  rest  on  the  ground  that 

See    further    as    to    ratification    by    a  the  trustee  had  no  right  to  employ  a 

principal  of  the  torts  of  his  agent,  ante,  solicitor.     See  Speight,  In  re,  22  Oh.  D. 

p.  138.  727  at  p.  761 ;  52  L.  J.  Oh.  at  p.  517;  in 

(i()  Barwich  v.   English   Joint  Stock  H.  L.  9  App.  Oas.  1 ;  53  L.  J.  Oh.  419. 
Sank,  L.  E.  2  Ex.  259 ;  36  L.  J.  Ex.  (y)  Swift  v.  Jeiosbury,  L.  E.  9  Q.  B. 

U7 ;  Madcayv.  GommericalSanlc  of  New  301;  43  L.  J.  Q.  B.  56;  Weir  v.  Bell, 

Brunswiolc,  L.  E.  5  P.  0.  394 ;  43  L.  J.  3  Ex.  D.  238 ;  47  L.  J.  Ex.  704 ;  Barnett 

P.  0.  31 ;  Weir  v.  Bell,  3  Ex.  D.  238 ;  47  v.  South  London  Tramways  Co.,  18  Q.  B. 

L.  J.  Ex.  704.     See  further  as  to  torts  D.  815 ;  56  L.  J.  Q.  B.  452. 
of  an  agent  in  the  course  of  his  employ-  (z)  Thompson  v.  Bell,  10  Exoh.   10; 

ment,  ante,  p.  122,  et  seq.  23  L.  J.  Ex.  321. 

(a;)  Bostoclc  v.  Floyer,!^.  E.  1  Eq.  26;  (a)  Binhopv. , Jersey (Countess),i'D\-Q-^. 

35  L.  J.  Ch.  23  ;  Sutton  v.  Wilders,  L.  E.  143 ;  23  L.  J.  Ch.  483. 


CHAP.  IX.]  THE   WRONG-DOER.  845 

is  not  responsible  for  the  fraud  of  the  captain  in  signing  bills  of 
lading  without  having  receiTed  any  goods  on  board  (h) ;  nor  a 
wharfinger  for  a  false  receipt  given  by  his  agent,  representing  that 
goods  have  been  received  at  the  wharf,  when  no  such  goods  have 
been  received  (c).  And  so  where  the  secretary  of  a  company 
answered  falsely  questions  which  were  put  to  him  as  to  the  validity 
of  certain  debenture  stock,  and  the  jury  found  that  the  secretary 
was  held  out  by  the  company  as  the  proper  person  to  answer  such 
questions,  it  was  held  that  since  his  false  answers  were  given,  not 
for  the  benefit  or  in  the  interest  of  the  company,  but  for  his  own 
private  ends,  the  company  were  not  liable  (d). 

Shareholders  in  joint-stock  companies. — The  shareholders  of  a 
joint-stock  company  cannot  be  made  individually  responsible  in 
damages  in  an  action  for  deceit,  for  authorizing  the  publication  of 
a  false  and  fraudulent  report  respecting  the  pecuniary  condition  of 
the  company,  unless  it  is  proved  that  the  report  has  been  signed 
by  them,  and  was  false  to  their  knowledge  at  the  time  they 
attached  their  signatures  to  it  (e).  Where  directors  have  signed 
false  and  fraudulent  reports  of  the  state  and  circumstances  of  a 
joint-stock  company,  such  directors,  and  not  the  company,  are 
the  proper  parties  to  be-  sued  for  the  damages  resulting  from 
the  misrepresentation.  No  body  of  shareholders  can  authorize 
directors  to  put  forward  fraudulent  representations  so  as  to 
render  the  company  at  large  responsible  for  the  fraud.  That  is 
a  course  which  no  body  of  shareholders  could  sanction  against  a 
single  dissentient,  or  against  a  single  absent  shareholder  (/). 

Liability  of  agent. — If  an  agent  obtains  money  in  the  name 
of  his  principal  by  fraud,  he  cannot  shelter  himself  from  respon- 
sibility on  the  ground  that  he  is  an  agent,  and  has  paid  the 
money  over  to  his  principal.  If  an  agent  sells  goods  with  full 
knowledge  that  he  has  ho  right  to  sell,  and  conceals  that  fact 
from  the  buyer,  he  is  liable  to  the  latter  for  the  deceit,  although 
before  action  brought  he  has  paid  over  the  price  (g).  So,  where 
a  solicitor  brought  an  action,  and  recovered  a  sum  of  money  on 
the  retainer  of  a  man  who  professed  to  act  under  a  power  of 
attorney  from  the  party  really  entitled,  but  which  power  of 
attorney  was  forged,  and  an   action   was   brought   against   the 

(6)  Grant  v.  Norway,  10  C.  B.  687 ;  South  London  Tramways  Co.,  18  Q.  B.  D. 

20  L.  J.  0.  P.  93.     See  Cox  v.  Bruce,  18  815 ;  56  L.  J.  Q.  B.  452. 

Q.  B.  D.  147 ;  56  L.  J.  Q.  B.  121.  (e)  Barry  v.  Oroskey,  2  Jolins.  &  H.  1 

(c)  Coleman  v.  Biches,  16  C.  B.  104;  at  p.  27. 

24  L.  J.  C.  P.  125.  (/)  Western    Bank    of    Scotland    v. 

(d)  British  Mutual  Banking  Co.  v.  Addie,  h.  K.  1  So.  App.  145, 158 ;  Houlds- 
Charnwood  Forest  By.,  18  Q.  B.  D.  worth  v.  City  of  Glasgow  Bank,  5  App. 
714 ;  56  L.  J,  Q.  B.  449.  See  as  to  this  Cas.  317.  See,  however,  Mic/tay  v.  Com- 
case,  ante,  p.  128 ;  and  of.  Balkis  Con-  merical  Bank  of  New  Brunswick,  L.  E. 
solidated  Co.  v.  Tomkimon  (1893),  A.  0.  5  P.  C.  394 ;  43  L.  J.  P.  0.  31. 

396;  63  L.  J.  Q.  B.  134;  and  Barnettv.  (g)  Peto  v.  Blades,  5  Taunt.  657 
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solicitor  for  tlie  recovery  of  the  money,  it  was  held  that  the  fact 
of  his  having  paid  it  over  to  his  false  employer  constituted  no 
answer  to  the  action  {h).  A  corporation  itself,  as  distinguished 
from  the  individual  members,  may  render  itself  liable  for  fraud 
through  its  officers,  servants,  or  other  agents  acting  within  the 
scope  of  their  agency ;  in  this  respect  a  corporation  does  not 
differ  from  any  other  principal  («). 

Fraud,  by  infants. — An  infant  is  not  liable  to  an  action  for  a 
fraudulent  representation  or  a  breach  of  warranty  (k),  where  a 
contract  made  by  means  of  the  misrepresentation,  or  a  sale 
effected  through  the  false  warranty,  is  substantially  the  cause  of 
action.  Thus,  he  is  not  responsible  for  falsely  aflfirming  gpods  to 
be  his  own  goods,  and  that  he  had  a  right  to  sell  them,  and 
thereby  inducing  the  plaintiff  to  purchase  them  (I).  Nor  is  he 
responsible  for  a  false  and  fraudulent  representation  that  he  was 
of  full  age,  whereby  the  plaintiff  was  induced  to  contract  with 
him ;  for,  if  such  an  action  were  maintainable,  all  the  pleas  of 
infancy  would  be  taken  away,  as  such  affirmations  are  in  every 
contract  (m).  On  the  other  hand,  infancy  is  no  defence  to  an 
action  for  money  had  and  received  where  fraud,  and  not  contract, 
is  the  real  basis  of  the  action  (n). 

Fraud  hy  married  women. — No  action  was  maintainable  against 
a  married  woman  or  her  husband  for  a  false  and  fraudulent  repre- 
sentation by  the  married  woman  that  she  was  a  feme  sole,  whereby 
she  induced  the  plaintiff  to  make  a  contract  with  her  which  he 
could  not  enforce  by  reason  of  her  being  married  (o) ;  or  that  the 
signature  to  a  bill  of  exchange  was  her  husband's  signature, 
whereby  the  plaintiff  was  induced  to  advance  money  on  the 
bill(p) ;  because  the  tort  was  connected  with  the  contract,  and  a 
married  woman  could  not  bind  herself  by  contract  at  common 
law  (q),  and  could  only  bind  her  husband  if  the  contract  were 
made  with  his  actual  or  ostensible  authority ;  but  now  by  sect.  1, 
sub-sect.  2  of  the  Married  Women's  Property  Act,  1882,  a  married 
woman  is  capable  c£  being  sued  in  tort  in  all  respects  as  if  she 


Qi)  Sdbion  v.  Eaton,  1  T.  E.  62.  Aseoeiation  v.  Fairhv/rd,  9  Exoh.  422, 

(j)  Barwick  v.  Snglish   Joint  Stock  429 ;  23  L.  J.  Ex.  163 ;  Bartlett  v.  Wells, 

Bank,  L.  R.  2  Ex.  259;  36  L.  J.  Ex.  1  B.  &  S.  836;  31  L.  J.  Q.  B.  57;  Price 

147;   Mackay  v.   Oommerieal  Bank  of  v.  Sewett,  8   Exoh.   146;  Stikeman  v. 

New  Brvmtwiok,  L.  K.  5  P.  C.  394;  43  Dawson,  1  De  G.  &  Sm.  90,  113;  16  L. 

L.  J.  P.  C.  31 ;  Eouldsworth  v.  City  of  J.  Oh.  205. 

Glasgow  Bank,  5  App.  Cas.  317 ;  Citizens  (re)  Bristow  v.  Eastman,  1  Esp.  172. 

Idfe  Assurance  Co.  v.  Brown  (1904),  A.  (o)  Liverpool  Adelphi  Loan  Assoeia- 

C.  423 ;  73  L.  J.  P.  0.  102  ;  Denton  v.  G.  tion  v.  Fairhurst,  supra. 

N.Bly.,  5  E.  &  B.  860;  25  L.  J.  Q.  B.  (p)  Wright  v.  Leonard,  11  0.  B.  N.  S. 

129.    Aud  see  ante,  pp.  142,  145.  258 ;  30  L.  J.  0.  P.  365. 

(fc)  Green  v.  Greenhank,  2  Marsh.  485.  (q)  She  might  under  certain  oiroum- 

(l)  Grove  v.  Nevill,  1  Keb.  778.  stances    contract    so    as    to    bind    her, 

(m)  JoJinson  v.  Pye,  1  Sid.  258 ;  1  Lev.  separate  estate  in  equity.                    '    .' 

169  ;  1  Keb.  918 ;  Liverpool  Adelphi  Loan 
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were  rendering  lierself  liable  a  feme  sole,  and  her  husband  need 
not  be  joined  with  her  as  defendant  or  made  a  party  to  any  action 
or  other  legal  proceeding  taken  against  her,  and  any  damages  or 
costs  recovered  against  her  are  payable  out  of  her  separate  pro- 
perty {r) ;  she  can  bind  her  separate  estate  by  contract,  and  as  she 
can  make  a  binding  contract  she  is  liable  for  a  false  representation 
inducing  the  contract. 

Before  the  Act  a  married  woman's  separate  estate  might  be 
made  available  to  answer  for  frauds  committed  by  her  in  relation 
to  it,  for  example  by  creating  charges  upon  it  without  disclosing 
prior  incumbrances  (s)  ;  but  in  the  case  of  a  fraud  with  respect  to 
the  separate  estate  it  appears  that  there  is  no  equity  to  apply 
income  which  a  married  woman  is  restrained  from  anticipating, 
to  make  good  the  consequences  of  her  fraud,  where  the  restraint 
upon  anticipation  appears  from  the  instrument  in  respect  of  which 
relief  is  sought  {t) ;  and  the  Married  Women's  Property  Act, 
1882,  made  no  difference  in  this  respect  (w). 

(»•)  45  &  46  Vict.  c.  75,  s.  1.  sub-s.  (2).  321 ;  44  L.  J.  Oh.  567 ;  Sharpe  v.  Foy, 

The  husband  may  still  be   joined  as  L.  R.  4  Oh.  35. 

was  necessary  formerly.    Seroka  v.  Kat-  (<)  Arnold  v.  Woodliams,!-!.  E.  16  Eq. 

tenhurg,  17  Q.  B.  D.  177 ;  55  L.  J.  Q.  B.  29 ;  42  L.  J.  Oh.  578  ;  Stanley  v.  Stanley, 

375;    Earle  v.  Kingscote,  [1900]  2  Oh.  7  Oh.  D.  589  ;  47  L.  J.  Ch.  256. 

585  ;  69  L.   J.   Ch.   725 ;   Beaumont  v.  (u)  See  45  &  46  Vict.  c.  75,  s.  19 ;  Bood 

Eaye,  [1904]  1  K.  B.  292  ;  73  L.  J.  K.  Bam  v.  Calhcart  (1894),  2  Q.  B.  559 ; 

B.  213.     See  ante,  p.  150.  63  L.  J.  Q.  B.  602. 

(s)  Wainford  v.  Seyl,  L.  E.  20  Eq. 
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CHAPTER  X. 

INJURIES    TO    RIGHTS    ARISING    OUT    OP    THE    DOMESTIC 
RELATIONS. 


SECTION  I. 

INJURIES   TO   THE  RIGHTS   OF  A  MASTER. 

Injuries  to  rights  of  master — Personal  injwries  to  servant. — The 
master  is  entitled  to  maintain  an  action  for  damages  for  a  personal 
injury  to  his  servant,  whereby  he  has  been  deprived  of  his  services, 
and  may  recover  the  expenses  incurred  in  curing  the  servant's 
personal  injuries  and  recovering  the  benefit  of  his  services.  If 
an  assault  is  committed  upon  a  servant,  and  the  master  has  lost 
the  benefit  of  his  service  by  reason  of  the  assault,  an  action  for 
damages  is  maintainable  both  by  the  servant  and  the  master ; 
but  the  master  cannot  have  an  action  for  the  beating,  unless  the 
battery  is  so  great  that,  by  reason  thereof,  he  loses  the  services  of 
his  servant ;  but  the  servant  himself,  for  every  small  battery, 
shall  have  an  action  ;  and  the  reason  of  the  difference  is,  that  the 
master  has  not  any  damage  by  the  personal  beating  of  his  servant, 
but  by  reason  of  the  loss  of  service  (a). 

The  service. — An  actual  service  is  sufficient ;  and  it  is  unneces- 
sary to  prove  any  legal  contract  to  serve  (b). 

Personal  injuries  arising  from,  breach  of  contract. — If  the  act 
complained  of  is  in  effect  a  breach  of  contract,  e.g.,  the  neglect  of 
a  railway  company  to  carry  a  servant,  who  is  a  passenger  on  their 
railway,  safely,  the  master  of  the  servant  is  not  entitled  to  sue  the 
railway  company,  for  the  contract  is  not  with  him  (e).     But  if 

(a)  Robert  Mary's  case,  9  Co.  113  a.  (b)  Fitz.  N.  B.   91,  G.  j    Sarher   v. 

As  to  whether  the  master  can  sue  when  Dennis,  6  Mod.  69 ;  1  Salk.  68 ;  Mar- 

the  act  of  the  defendant  amounts  to  a  tinez  v.  Qerher,  6  M.  &  Gr.  88;  10  L.  J. 

felony,  see   Wells  v.  Ahrdhams,  L.  R.  7  C.  P.  314 ;    Evans  v.   Walton,  L.  R.  2 

Q.  B.  654;  41  L.  J.  Q.  B.  306  ;  Shep-  C.  P.  615 ;  36  L.  J.  0.  P.  307. 

herd.  In  re,  10  Ch.  D.  667;  48  L.  J.  (c)  Alton    v.    Midland    Mailway,    19 

Bk.  57;  Appleby  v.  Franklin,  17  Q.  B.  0.  B.  N.  S.  213;   34  L.  J.  0.  P.  292 

D.  93  ;  55  L.  J.  Q.  B.  129.  (but  as  to  this  case,  see  Taylor  v.  Man- 
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the  servant  sustains  injury  through  the  negligence  of  a  railway 
company  other  than  that  with  whom  the  contract  of  carriage  was 
entered  into,  the  master,  it  would  seem,  is  entitled  to  sue  that 
company  (d).  The  authorities  on  the  subject  are  not  very  satis- 
factory, but  it  would  seem  that  though  an  action  against  a  railway 
company  for  personal  injuries  is  generally  for  a  breach  of  con- 
tract, yet  there  is,  beyond  any  contract,  a  duty  which  the  law 
imposes  upon  all,  namely,  to  do  no  act  to  injure  another  (e). 

Personal  injuries  causing  death. — A  master  cannot  maintain 
an  action  for  injuries  which  cause  the  immediate  death  of  his 
servant.  Where  the  defendant's  servant  negligently  drove  over 
the  plaintiff's  servant,  and  killed  him,  it  was  held  that  the 
plaintiff  could  not  maintain  an  action  (/). 

Personal  injuries  to  child. — A  parent  has  a  right  of  action  for 
an  injury  done  to  his  child  by  the  wrongful  act  of  another,  if  the 
child  is  old  enough  to  be  capable  of  rendering  him  some  act  of 
service,  and  can  be  treated  in  law  as  his  servant  (g).  But,  where 
the  plaintiff  brought  an  action  against  the  defendant  for  carelessly 
driving  over  and  injuring  the  plaintiff's  child,  whereby  the  plain- 
tiff was  deprived  of  the  service  of  the  child,  and  was  obliged  to 
expend  a  large  sum  of  money  in  doctors  and  nurses,  and  it 
appeared  that  the  child  was  only  two  years  and  a  half  old,  and 
incapable  of  performing  any  act  of  service,  it  was  held  that  the 
action  was  not  maintainable  (h).  But  a  railway  company  will  be 
responsible  to  a  child  between  the  ages  of  three  and  twelve, 
travelling  with  its  mother,  for  an  injury  sustained  by  the  child, 
although  no  separate  fare  was  paid  for  the  child,  at  all  events  in 
the  absence  of  fraud  on  the  part  of  the  mother,  and  the  company 
cannot  shield  itself  under  the  contract  with  the  mother  (i) ;  for  a 
duty  is  imposed  by  the  invitation  to  take  the  seat  in  the  train  and 
the  acceptance  of  it,  and  it  is  immaterial  wliether  the  traveller 
himself  took  a  ticket  or  paid  the  fare  (Jc). 

Personal  injury  to  servant — Damages. — Where  the  master  has 

cUtUr,  Sheffield  &  Line.  Ely.  (1895),  1  Smithers,  2  Car.  &  P.  292. 
Q.  B.  131 ;  64  L.  J.  Q.  B.  6)  ;  Marshall  Qi)  Orinnell  v.  WelU,  7  M.  &  G.  1033  ; 

-f    Y    &  N    Ely,    11    C.   B.  655;    21  14  L.  J.  C.  P.  19;  Torrence  y.  GibUns, 

L   j'  C.  P.  34;  Austin  v.  G.  W.  Ely.,  5  Q.  B.  300;  13  L.  J.  Q.  B.  36;  IHxon 

l!  K.  2  Q.  B.  442  ;  36  L.  J.  Q.  B.  201.  v.  Sell,  5  M.  &  S.  198. 

(d")  Berrinqer  v.  G.  E.  Ely.,  4  0.  P.  D.  (i)  Austin  v.  G.    W.  Ely.,  L.  E.   2 

163  -48  L.  J.  0.  P.  400.     See  further,  Q.  B.  442 ;  36  L.  J.  Q.  B.  201. 
Addison,  On  Contracts,  940  (10th  ed.).  (K)  Marshall  v.  Y.  &  N.  Ely.,  11  C.  B. 

(e)  Fleming  v.   M.  S.  &  L.  Ely.,  4  655 ;  21  L.  J.  0.  P.  34 ;  Austin  v.  G.  W. 

Q.  B.  D.  81 ;  Foulhes  v.  Met.  Dint.  Ely.,  Ely.,  supra.    As  to  an  infant  of  tender 

5  C  P.  i).  157 ;  49  L-  J-  0.  P.  361 ;  ante,  years  being  so  identified  with  an  adult 

p  j'g_  •    ■        '  jjj  -Y^iiose  custody  it  is  as  to  be  disentitled 

(  f)  Osborn  v.  Gilletl,  L.  B.  8  Ex.  88 ;  to  recover  where  the  adult  would  not  be 

42  L    J    Ex.  53,  distentiente,   Bram-  entitled  to  recover,  see   Waite  v.  N.  E. 

.^ell  B  -H^y-.  E.  B.  &  E.  728 ;  28  L.  J.  Q.  B. 

(q\  Ball  v.  Hollander,  4  B.  &  C.  660 ;  258 ;  The  Bemina,  13  App.  Oas.  1 ;  57 

4  L.  J.  (O.  S.)  K.  B.  39 ;  Flemington  v.  L.  J.  P.  65. 
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brought  an  action  for  damages  for  a  personal  injury  to  his  servant, 
"  courts  of  justice  have  allowed  all  the  circumstances  of  the  case 
to  be  taken  into  consideration,  with  a  view  to  the  calculation  of 
the  damages  "  (l).  The  master  may  claim,  and  will  be  entitled 
to  recover,  damages,  not  only  for  the  loss  of  the  services  of  his 
servant  up  to  the  time  of  the  commencement  of  the  action,  but,  if 
the  servant  continues  disabled,  up  to  the  time  when  it  appears  by 
the  evidence  that  the  disability  may  be  expected  to  cease  (m). 
The  recovery  of  damages  by  the  servant  for  the  injuries  sustained 
by  him  is  no  answer  to  the  master's  claim  (w).  The  servant  him- 
self, also,  is  entitled  to  an  action  for  the  damage  he  has  sustained 
by  the  tortious  act,  for  loss  of  wages,  bodily  pain,  and  the  ex- 
penses he  has  incurred  in  procuring  medical  advice  and  medicine, 
food  and  lodging,  which  would  otherwise  have  been  provided  for 
him  by  his  master.  The  servant  himself  who  sustains  bodily  pain, 
is  the  only  person  entitled  to  damages  in  respect  thereof  (o). 

Enticing  away  and  harbouring  of  servants. — Every  person  who 
knowingly  interrupts  the  relation  subsisting  between  master  and 
servant,  by  procuring  the  servant  to  depart  from  the  master's 
service,  or  by  harbouring  him  and  keeping  him  as  servant,  after 
he  has  quitted  his  place,  and  during  the  stipulated  period  of  service, 
whereby  the  master  is  injured,  commits  a  wrongful  act,  for  which 
he  is  responsible  in  damages  (p) ;  and,  if  a  servant  or  apprentice 
quits  his  master  or  employer  without  just  cause,  before  his  term  of 
service  expires,  and,  another  employs  him  against  the  will  of 
the  master,  and  with  notice  of  his  having  deserted  the  service  of 
the  latter,  an  action  for  damages  is  maintainable  against  him,  as  the 
very  act  of  giving  the  servant  employment  is  affording  him  the 
means  of  keeping  out  of  his  former  service  (q).  No  action  will  lie 
for  inducing  a  servant  to  leave  his  master's  service  at  the  expira- 
tion of  the  time  for  which  he  was  hired,  though  the  servant  other- 
wise had  no  intention  of  leaving  his  master  (r).  An  unsuccessful 
attempt  to  entice  away  a  servant  does  not  give  the  master  a  right 
of  action  where  no  damage  has  ensued  (s). 

(0  Abbott,  O.J.,  Hall  v.  Hollander,  away  an  apprentice,  see  De  Francesco  v. 

4  B.  &  C.  at  p.  6G3.  Barnum,  45  Oh.  D.  430  ;  60  L.  J.  Ch.  63. 

(m)  Hodaoll  v.  Stalkhrass,  11  Ad.  &  (5)  Blalee  v.  Lanyon,  6  T.   K.   221  ; 

E.  301 ;  9  L.  J.  0.  P.  132 ;  Dixon  v.  Foster  v.  Stewart,  3  M.  &  S.  192 ;  Fawcet 

Bell,  5  M.  &  S.  191.    Ante,  p.  61.  v.  Beavres,  2  Lev.  63 ;  Fosset  v.  Breer,  2 

(»)  Edmondson  v.  Machell,  2  T.  E.  4 ;  Keb.   59 ;    Adams  v.   Bafeald,  1   Loon. 

Savill  T.  Kirby,  10  Mod.  385.  240 ;  Hamhleton  T.  Veere,  2  Saund.  169  ; 

(0)  Gladwell  v.  Steggcdl,  5  Bing.  N.  C.  S.  0.  Hamilton  v.  Vere,  1  Lev.  209. 
733 ;  8  L.  J.  0.  P.  361.  (»•)  Nichol  v.  Marlyn,  2  Bsp.  734. 

(p)  Lumley  v.    Gye,  2   E.  &  B.  216,  (s)  Bird  v.  Bmdall,  3  Burr.  1352 ;  1 

224  ;  22  L.  J.  Q.  B.  463  ;  Beg.  v.  Daniel,  W.  Bl.  387.     See  also  the  observations 

1  Salk.  880;  Ld.  Eaym.  1116.     See  alse  of  the  court  in  Godsall  v.   Boldero,  9 

Bowen  v.  Hall,  6  Q.  B.  D.  333 ;  50  L.  J.  East,  78,  as  to  no  action  being  maintain- 

Q.  B.  305 ;    Quinn  v.  Leathern  (1901),  able  by  the  master  against  the  seducer 

A.  0.  495 ;   70  C.  J.  P.  76 ;    and  see  where  the  servant  has  paid  a  stipulated 

further,  ante,  p.  6.      As   to   enticing  penalty  for  leaving  his  service. 
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Enticing  away  servant — The  service. — A  taskworkman,  who  con- 
tracts with  another  by  the  job  or  piece,  is  the  servant  of  that  other 
until  the  work  is  finished  ;  and  no  other  person  can,  whilst  such 
work  is  going  on,  and  is  unfinished,  lawfully  employ  the  servant, 
if,  by  so  doing,  he  causes  him  to  leave  his  work  unfinished,  and 
has  knowledge  of  the  fact  (<).  Where  the  action  is  brought  in 
respect  of  the  enticing  away  of  a  child,  it  is  not  necessary  to 
prove  any  contract  of  service  beyond  what  the  law  will  imply 
from  the  relationship  of  parent  and  child,  where  the  child  is  living 
under  the  parent's  roof  (w). 

Enticing  away  servant — The  damages. — If  a  servant  or  con- 
tractor is  induced  not  to  perform  the  work  or  contract  which  he 
has  undertaken  to  perform,  through  the  malicious  persuasion  of 
the  defendant,  damages  far  beyond  the  value  of  the  subject-matter 
of  the  contract  may  be  recoverable  from  the  wrong-doer  (x).  The 
measure  of  damages  is  not  to  be  confined  to  the  loss  of  the  services 
of  the  servants  who  were  actually  enticed  away ;  but  the  jury  are 
justified  in  giving  ample  compensation  for  all  the  damage  result- 
ing from  the  wrongful  act  (y).  If  the  defendant  has  derived  any 
benefit  from  the  services  of  the  servant  or  apprentice,  the  master 
is  entitled  to  waive  the  tort  and  to  bring  an  action  to  recover  the 
value  of  it,  as,  for  instance,  wages  earned  by  the  servant  or 
apprentice  (z). 

Seduction  of  female  servants. — To  entitle  a  person  to  maintain 
an  action  for  the  seduction  of  a  girl,  it  must  be  proved  that  the 
relationship  of  master  and  servant  existed  between  the  plaintiff 
and  the  person  seduced  at  the  time  of  the  seduction.  The  action 
is  founded  on  a  fiction,  but  for  that  fiction  there  must  be  some 
foundation,  however  slender,  in  fact  {a).  Further,  it  is  not 
necessary  to  prove  that  the  defendant  knew  that  the  seduced 
person  was  in  the  plaintiff's  service,  and  in  this  respect  it  is  dis- 
tinguishable from  an  action  for  enticing  away  or  harbouring  the 
servant,  in  which  case  such  proof  is  necessary  (b).  The  action 
may  be  brought  by  any  person  with  whom  the  seduced  girl  was 
residing  at  the  time  she  was  seduced,  either  in  the  character  of 
a  daughter  and  servant,  or  as  a  ward  and  servant,  or  as  a  servant 
only.     Thus,  in  the  case  of  an  orphan  living  with  a  relative  or  a 

(«)  Rart  y.  Aldridge,  Cowp.  54 ;  Bao.  Thompson   v.   Haveloelc,   1  Camp.   527 

Ab.  Master  and  Servant  (0),  Dij/lock   v.    Blaclcbum,    3    Camp.    43 

(u)  Evans  v.   Walton,  L.  E.  2  0.  P.  Morison  v.  Thompson,  L.  K.  9  Q.  B.  480 

615  ;  36  L.  J.  0.  P.  307.  43  L.  J.  Q.  B.  215.    See  also  Bright  v. 

(x)  Ci-ompton,  J.,  Lumley  v.  Oye,  2  E.  Lucas,  Peakes'  Add.  Gas.  121. 

&  B.  230 ;  22  L.  J.  Q.  B.  463.    As  to  (a)  Per  Kelly,  O.B.,  Hedges  v.  Tagg, 

this,  see  ante,  p.    6,  et  seq.,  where  the  L.  E.  7  Ex.  283 ;   41   L.  J.  Ex.   169, 

subject  is  treated  at  length.  cited  by  Vaughan  Williams,  L.  J.,  in 

(«)  Guntor  v.  A»tor,  4  Moore,  12.  Whitbourne  v.  Williams  (1901),  2  K.  B. 

(I)  Foster  v.  Stewart,  3  M.  &  S.  201  ;  722 ;  70  L.  J.  K.  B.  933. 

Lightly   v.    Cloriston,    1    Taunt.-  112  ;  (6)  Fores  v.  Wilson,  Poake,  55. 
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friend  or  benefactor,  and  rendering  such  domestic  attendance  as 
is  usually  rendered  by  a  daughter  to  her  father,  the  relative  or 
benefactor  is  the  proper  person  to  sue  for  the  wrong  done  (e) ;  and 
standing  in  loeo  parentis,  and  being  thus  entitled  to  sue,  he  is  per- 
mitted to  recover  damages  beyond  the  mere  loss  of  service,  as  when 
the  action  is  brought  by  the  actual  parent  (d).  A  niece  is,  for 
this  purpose,  in  the  same  position  as  a  daughter  (e). 

The  law  gives  no  remedy  to  a  parent  for  the  mere  seduction 
of  his  daughter,  however  wrongfully  it  may  have  been  accom- 
plished. Incontinence  on  the  part  of  a  young  woman  cannot  be 
made  the  foundation  of  an  action  against  the  person  who  has 
deprived  her  of  her  chastity  (/) ;  but,  if  she  is  living  with  her 
parent  at  the  time  of  the  seduction,  and  the  seduction  is  followed 
by  pregnancy  and  illness,  whereby  the  parent  is  deprived  of  the 
filial  services  theretofore  rendered  to  him,  an  action  is  maintain- 
able against  the  seducer  (g). 

Seduction — The  service. —  The  foundation,  therefore,  of  the 
action  by  a  father  to  recover  damages  against  a  wrong-doer  for 
the  seduction  of  his  daughter  has  been  uniformly  placed,  from  the 
earliest  time,  not  upon  the  seduction  itself,  which  is  the  wrongful 
act  of  the  defendant,  but  upon  the  loss  of  the  service  of  the 
daughter,  in  which  service  the  father  is  supposed  to  have  a  legal 
right  or  interest  (h).  It  has,  consequently,  always  been  held,  that 
the  loss  of  service  must  be  proved,  or  the  plaintiff  must  fail.  It  is 
not  enough  for  the  father  to  show  that  his  daughter  was  a  poor 
person  maintaining  herself  by  her  labour,  that  the  defendant 
seduced  her  and  got  her  with  child,  and  that  she  became  unable 
to  maintain  herself,  and  that  the  father  was  forced  to  maintain 
her  at  his  own  expense,  and  to  pay  for  doctors  and  nurses  to  attend 
upon  her,  &c.  (i) ;  or  that  the  father  had  apprenticed  her  to  the 
defendant,  and  paid  him  a  large  sum  of  money  to  instruct  her  in 
a  trade,  but  that  the  defendant  seduced  her  and  got  her  with  child, 
and  rendered  her  unable  to  learn  the  trade  (h).  However  sh'ght 
the  act  of  service  may  be,  it  must  be  a  real,  genuine  service,  such 
as  the  parent  may  command  (I).  Milking  cows  (m),  making 
tea  (w),  nursing  the  children,  or  doing  any  household  work  at  the 

(c)  See  note  to  Farmer  v.  Joseph,  Holt,  infra,  cited  by  Bramwell,  B.,  in  Eist  v. 

at  p.  453.  Faux,  infra. 

id)  Irwin  v.  Dearman,  11  Bast,  23 ;  (i)  Orinnell  v.  WelU,  7  M.  &  G.  1033 ; 

Mmondson  v.  MacheU,  2  T.  E.  4,  14  L.  J.  C.  P.  19 ;  Bist  v.  Faux,  4  B.  & 

(e)  Manvell  v.  Thompaon,  2  Car.  &  P.  S.  409 ;  32  L.  J.  Q.  B.  386. 
303.  (7c)  Barris  v.  Sutler,  2  M.  &  W.  539 : 

(/)  Satertlmaile  v.  Duerst,  4  Doug.  6  L.  J.  Ex.  133. 
315 ;  5  East,  47,  n.  (I)  Per  Pollock,  C.B.,  Tliompson  v.  Eoss, 

(g)  The  action  can  only  be  brought  in  5  H.  &  N.  16 ;  29  L.  J.  Ex.  1 ;  Davies  v 

the  County  Court  by  the  consent  of  the  Williams,  10  Q.  B.  725 ;  16  L.  J.  Q.  B 

parties.    See  51  &  52  Vict.  o.  43,  bs.  56,  369. 
*=*■  ,  „  (m)  Bennetl  v.  Allcott,  2  T.  E.  168, 

(ft)  Per  Tmdal,  0. J.,  Ch-innell  v.  Wells,  (»)  Carr  v.  Clarke,  2  Ohitty,  260. 
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command  of  the  parent  is,  however,  quite  sufficient  to  constitute 
the  relationship  of  master  and  servant,  when  the  girl  is  residing 
with  her  father  and  mother  (o). 

Indeed,  it  would  seem  that,  where  the  daughter  is  living  with 
her  father,  forming  part  of  his  family,  and  liable  to  his  control  and 
command,  proof  of  any  act  of  service  is  unnecessary,  the  right  to 
the  service  being  sufficient  where  there  is  capacity  to  serve  {f). 

As  the  loss  of  service  is  the  foundation  of  the  action,  it  follows 

that  the  relation  of  master  and  servant  must  subsist  between  the 

plaintiff  and  the  person  seduced  at  the  time  of  the  seduction ;  for 

otherwise  the  defendant's  act  does  not  infringe  upon  the  plaintiff's 

rights,  or  deprive  him  of  anything  then  belonging  to  him.     If, 

therefore,  the  daughter,  at  the  time  she  was  seduced,  was  at  the 

head  of  an  establishment  of  her  own,  and  her  father  was  living 

with  her  as  a  visitor  in  her  own  house,  she  cannot  be  treated  as 

being  in  the  subordinate  position  of  a  servant,  and  the  father 

cannot  maintain  an  action  for  loss  of  service  {q).     If  the  daughter 

at  the  time  she  was  seduced,  did  not  reside  with  the  father,  but 

was  living  away  from  home  in  the  service  of  another  person,  the 

father  has  no  ground  of  action  for  the  seduction  (r),  even  though 

he  received  part  of  her  wages  (s)  (unless  the  person  with  whom  she 

is  living  inveigled  her  away  from  home  into  a  pretended  service, 

for  the  purpose  of  seducing  her),  and  although  it  is  proved  that  the 

absence  was  only  temporary,  and  that  she  intended  to  return  and 

live  with  her  father  after  the  term  of  service  had  expired  (t). 

But,  if  she  is  away  only  on  a  temporary  visit,  and  still  forms  part 

of  her  father's  family,  and  makes  herself  serviceable  to  him  when 

she  is  at  home,  such  temporary  absence  constitutes  no  impediment 

to  an  action  by  the  father  for  damages  {u);  and  if  she  is  seduced 

while  on  her  way  home  from  her  master's  to  her  father's  house, 

having  been  dismissed  by  her  master,  there  is  sufficient  constructive 

service  {x).     Where  a  girl  was  bound  to  serve  the  defendant  for 

eleven  hours  during  the  day  as  a  servant  in  husbandry,  but  slept 

at  her  father's  house,  and  after  her  day's  work  performed  services 

for  him,  it  was  held  that  there  was  a  sufficient  loss  of  service  to 

support  an  action  by  the  father  (y).     Whenever  the  girl  is  away 

(6)  Jones  v.  Brown,  1  Esp.  217 ;  Peake,  (f)  Blaymire  v.  Ealey,  6  M.  &  W.  55 ; 

233 ;  Fores  v.  Wilson,  Peake,  77.    Cole-  9  L.  J.  Ex.  147 ;  Barris  v.  Butler,  2  M. 

ridge,  J.,  Torrence  v.  Gibbins,  5  Q.  B.  &  "W.  539;  6  L.  J.  Ex.  133.    See  post, 

300 ;  13  L.  J.  Q.  B.  36 ;  Evans  v.   Wal-  p.  854. 

ton,  L.  E.  2  0.  P.  615 ;  36  L.  J.  0.  P.  (m)  Griffiths  v.  Teetgen,  15  0.  B.  344; 

307.    Ante,  1^.851.  24  L.  J.  C.  P.  35. 

(p)  Maunder  v.  Venn,  Moo.  &  M.  323.  (a;)  Terry  t.  Hutchinson,  L.  E.  3  Q.  B. 

(g)  Manhy  v.  Field,  7  0.  B.  N.  S.  96;  599;   37  L.  J.  Q.  B.  257;  Gladney  v. 


29  L.  J.  0.  P.  79.  Murphy,  26  L.  E.  Ir.  651. 

(r)  Dean  v.  Peel,  5  East,  46 ;  Grinnell         (y)  Mist  v.  Faux,  4  B.  &  S.  409;  32 

V.  Wells, 7  M.  &  G.  1042;  14  L.  J.  0.  P.  19.  L.  J.  Q.  B,  386, 

(s)  Carr  v.  Clarke,  2  Chit.  Rep.  26J, 
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in  actual  service,  the  mere  fact  of  lier  employer  being  in  the 
habit,  from  time  to  time,  of  allowing  her  to  go  home  and  assist 
her  widowed  mother  in  needlework  (z),  or  on  one  day  in  the  week 
to  visit  her  father's  house  and  help  her  mother  in  the  household 
work  and  care  of  the  children  (a),  has  been  held  to  be  insuffi- 
cient to  enable  the  parent  to  maintain  an  action  for  damages, 
although  the  seduction  actually  is  effected  while  she  is  on  such 
a  temporary  visit,  and  during  such  visit  she  assists  in  the  house- 
work (b).  If  the  relation  of  master  and  servant  is  contracted 
after  the  seduction,  the  loss  of  service  cannot  then  be  made  the 
foundation  of  an  action.  The  state  of  the  case  then  is,  that  the 
master  has  taken  into  his  service  a  servant  whose  services  are  less 
valuable  to  him  by  reason  of  antecedent  occurrences ;  and  there  is 
no  consequential  injury  of  which  he  has  any  right  to  complain  as 
against  the  seducer  (o). 

Seduction — The  service — Pretended  hiring. — If  a  person  hires  a 
girl  as  a  servant,  and  withdraws  her  from  her  father's  service,  for 
the  very  purpose  of  getting  possession  of  her  person  and  seducing 
her,  this  fraudulently  concocted  service  does  not  put  an  end  to 
the  relation  of  master  and  servant  previously  subsisting  between 
the  daughter  and  her  father,  and  does  not  throw  any  impediment 
in  the  way  of  an  action  by  the  latter  for  the  seduction.  Thus, 
where  the  plaintiff's  daughter,  who  was  residing  with  the  plaintiff, 
and  rendering  him  service  in  domestic  matters,  advertised  for  a 
situation  as  lady's  maid,  and  the  defendant,  seeing  the  advertise- 
ment, proposed  to  engage  her  in  that  capacity  for  his  sister,  but 
afterwards  hired  her  at  weekly  wages  to  take  care  of  an  empty 
house,  where  he  seduced  her  and  got  her  with  child,  it  was  held 
by  Abbott,  0.  J.,  to  be  a  question  for  the  jury  whether  the  daughter 
was  withdrawn  from  her  father's  house  by  the  defendant  under  a 
lonafide  contract  for  her  services,  or  the  whole  matter  was  a  mere 
pretence  and  contrivance  on  the  part  of  the  defendant  to  get 
possession  of  her  person.  "  If  she  was  the  servant  of  the  defen- 
dant," observes  his  lordship, "  the  action  certainly  cannot  be  main- 
tained ;  but  had  she  ceased  to  be  the  servant  of  her  father  ?  If 
the  jury  be  of  opinion  that  the  defendant  practised  a  fraud  and 
contrivance  to  procure  her  to  leave  her  father's  house,  without  any 
real  intention  to  hire  her  as  a  servant,  I  am  of  opinion  that  the 
action  is  maintainable."  And  afterwards,  in  summing  up  to  the 
jury,  his  lordship  said,  "During  the  time  that  she  was  in  her 
father's  house  she  was  his  servant;  was  there  an  end  put  to  that 

(«)  Thompson  v.  Boss,  5  H.  &  N.  16 ;  (5)  Sedqea  v.  Tagg,  L.  B.  7  Ex.  283  : 

,h  w"^^'  ^-  41  L.  J.  Ex.  169. 

■^^V  ^"^'^OM^e  V.   PFJZJiamg (1901),  2  (c)  Davies  v.  Williams,  10  Q.  B.  725: 

K.  B.  722  ;  70  L.  J.  K.  B.  933.  16  L.  J.  Q.  B.  369. 
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service  ?  It  is  alleged  by  the  defendant  that  there  was,  because 
he  himself  hired  her  for  the  purpose  of  keeping  his  own  house  at 
the  rate  of  7s.  per  week ;  but,  if  he  did  not  in  reality  hire  her  with 
that  intention,  but  with  the  wicked  view  of  seducing  her,  then  I 
am  of  opinion  that  the  relation  of  master  and  servant  was  never 
contracted  between  them  "  (d). 

Seduction — The  service — Married  daughters. — Where  a  married 
woman,  separated  from  her  husband,  returned  to  her  father's 
house  and  lived  with  him,  performing  various  acts  of  service,  it 
was  contended  that  a  married  woman  was  not  capable  of  making 
any  contract  of  service ;  but  the  court  held  that,  as  against  a 
wrong-doer,  it  was  sufficient  to  prove  that  the  relationship  of 
master  and  servant  de  facto  existed  at  the  time  of  the  seduction, 
and  that,  in  the  absence  of  any  interference  on  the  part  of  the 
husband,  it  was  not  competent  to  the  defendant  to  set  up  the 
husband's  right  to  the  services  of  his  wife  as  an  answer  to 
the  action  (e). 

Seduction — Tlie paternity. — If  the  defendant,  though  he  seduced 
the  girl,  was  not  the  father  of  the  child  of  which  she  was  subse- 
quently delivered,  and  did  not,  consequently,  cause  the  pregnancy 
and  illness,  and  the  consequent  loss  of  service,  there  is  no  cause  of 
action  against  him  (/).  An  order  of  quarter  sessions  quashing  a 
bastardy  order  is  not  a  bar  to  an  action  for  seduction  by  the 
employer  of  the  woman  who  had  obtained  the  bastardy  order  {g). 

Seduction  caused  hy  plaintiff's  own  misconduct. — It  is  expected 
of  every  parent  that  he  should  be  jealous  of,  and  watchful  over, 
the  honour  of  his  daughter,  and  protect  her,  as  far  as  possible, 
from  the  solicitations  of  notorious  libertines.  If,  therefore,  he 
introduces  her  to  profligate  acquaintances,  encourages  improper 
intimacies,  and  invites  the  injury  of  which  he  complains,  he  has 
no  ground  of  action  for  damages.  Where  the  defendant  pro- 
posed to  marry  the  daughter  of  the  plaintiff,  and  was  received 
as  her  suitor  at  the  plaintiffs  house,  and  the  plaintiff  then  ascer- 
tained that  the  defendant  was  a  married  man  and  a  great  libertine, 
notwithstanding  which  he  allowed  him  to  continue  his  addresses 
to  the  daughter,  on  the  strength  of  certain  assurances  which  he 
gave  to  the  effect  that  his  wife  was  worn  out  with  disease,  and 
could  not  long  live,  and  then  he  would  marry  the  daughter,  and 
the  defendant  ultimately  seduced  her,  it  was  held  that,  as  the 
plaintiff  had  by  his  own  misconduct  contributed  to  the  injury 
of  which  he  complained,  he  had  no  ground  of  action  for  redress  {h). 

(d)  Speight  v.  OHviera,  2  Stark.  493.        16  L.  J.  Ex.  236. 

(e)  Harper  v.  Luffkin,  7  B.  &  0.  387  ;  (3)  Anderson  v.   ColUnsM  (1901),   2 
6  L.  J.  K.  B.  28.                                            K.  B.  107;  70  L.  J.  K.  B.  620. 

(/)  Eager  v.  Grimwood,  1  Exoh,  61 ;         (ft)  Eeddie  v,  Scott,  1  Peake,  240. 
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Seduction — Damages. — In  estimating  the  damages  to  be  given 
to  the  father  for  the  loss  of  service  of  his  daughter  from  seduction, 
the  jury  are  not  confined  to  the  consideration  of  the  mere  loss  of 
service,  but  may  give  damages  for  the  distress  of  mind  which  the 
parent  has  sustained  in  being  deprived  of  the  comfort  of  his  child, 
and  by  the  dishonour  which  he  receives  {i).  The  jury  also  must 
take  into  consideration  the  situation  in  life,  but  not  the  means  (Ic) 
of  the  parties,  and  say  what  they  think,  under  all  the  circum- 
stances, is  a  reasonable  compensation  to  be  given  to  the  parent  (/). 
"  In  point  of  form,"  observes  Lord  Eldon,  "  the  action  only  pur- 
ports to  give  a  recompense  for  loss  of  service ;  but  we  cannot  shut 
our  eyes  to  the  fact,  that  this  is  an  action  brought  by  a  parent  for 
an  injury  to  her  child ;  in  such  case  the  jury  may  take  into  their 
consideration  all  that  she  can  feel  from  the  nature  of  the  loss. 
They  may  look  upon  her  as  a  parent  losing  the  comfort  as  well 
as  the  service  of  her  daughter,  in  whose  virtue  she  can  feel  no 
consolation,  and  as  the  parent  of  other  children  whose  morals  may 
be  corrupted  by  her  example  "  (m). 

Seduction — Aggravation  of  damages. — Evidence  is  inadmissible 
to  show  that  the  defendant  accomplished  the  seduction  through 
the  medium  of  a  promise  of  marriage,  for  the  purpose  of  enhancing 
the  damages,  as  the  breach  of  promise  constitutes  a  distinct  cause 
of  action,  in  respect  of  which  damages  are  recoverable  by  the 
daughter.  But  the  woman  may  be  asked,  observed  Lord  Ellen- 
borough,  "  whether  the  defendant  paid  his  addresses  to  her  in  an 
honourable  way  "  (w).  The  jury  do  right,  in  a  case  where  it  is 
proved  that  the  seducer  made  his  advances  under  the  guise  of 
matrimony,  in  giving  liberal  damages;  although  the  plaintiff's 
loss  may  not  really  amount  to  the  value  of  20s.  Actions  of  this 
sort  are  brought  for  example  sake.  Where  a  verdict  was  given 
for  50Z.,  "  if  much  greater  damages,"  said  Wilmot,  0.  J.,  "  had  been 
given,  we  should  not  have  been  dissatisfied  therewith,  the  plaintiff 
having  received  this  insult  in  his  own  house,  where  he  had  civilly 
received  the  defendant,  and  permitted  him  to  pay  his  addresses 
to  his  daughter  "  (o).  If,  in  the  course  of  the  trial,  a  promise  of 
marriage  is  inadvertently  proved,  the  jury  must  be  told  to  exclude 
the  injury  resulting  to  the  seduced  girl  from  the  breach  of 
promise  of  marriage  from  their  consideration,  and  leave  it  quite 
out  of  the  question,  in  determining  the  amount  of  the  damages 
to  be  recovered  by  the  father  for  the  loss  of  service  (o). 

(i)  Irwin  v.  Bearman,  11  East,  23.  See   per   Lord  EUenborough,    C.J.,  in 

(70  Hodsoll  V.  Taylor,  L.  E.  9  Q.  B.  Irwin  v.  Bearman,  11  East,  23. 

79 ;  43  L.  J.  Q.  B.  14.  (»)  Bodd  v.   Norris,  3  Oampb.  519  ; 

G)  Andrews  v.  Aslcey,  8  0.   &  P.  7 ;  Elliott  v.  Nicldin,  5  Pr.  641. 

Southernwood  v.  Ramsden,  Selw.  N.  P.  •  (o)  Twllidge  v.    Wade,  3    Wils.   18; 

1066  (13th  ed.) ;  also  cited  8  C.  &  P.  9.  Bodd  v.  Norris,  supra ;  Elliatt  v.  Nick^> 

(m)  Bedford  v.  M'Kowl,  3  Eep.  119.  Un,  supra, 
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Seduction — Mitigation  of  damages. — The  loss  that  the  father 
sustains  by  the  seduction  of  his  daughter  depends,  to  a  very  great 
extent,  upon  the  value  of  her  previous  character.     Prima  facie,  it 
is  to  be  presumed  that  she  was  a  virtuous  girl  at  the  time  of  her 
seduction,and  contributed  to  the  domestic  happiness  of  her  parents; 
but  it  is  competent  to  the  defendant  to  show  that  this  was  not  the 
case,  in  order  to  diminish  the  loss  and  reduce  the  damages ;  and,  if 
evidence  is  given  to  impeach  the  character  of  the  girl,  it  may  be 
rebutted  by  evidence  on  the  part  of  the  plaintiff  of  her  previous 
good  character.     The  defendant  may  call  witnesses  to  prove  par- 
ticular acts  of  sexual  intercourse  between  the  plaintiff's  daughter 
and  those  witnesses  prior  to  the  period  of  the  seduction,  for  the 
purpose  of  reducing  the  damages  (p).     It  may  be  shown  that  the 
seduced  girl,  prior  to  the  seduction,  was  in  the  habit  of  keeping 
loose  company  or  of  giving  utterance  to  loose  language ;  she  may 
be  asked,  for  instance,  whether  she  had  not  admitted  that  some 
person  other  than  the  defendant  was  the  father  of  her  child ;  but, 
before  witnesses  can  be  called  to  prove  the  nature  of  the  language, 
she  must  be  expressly  asked  in  her  cross-examination  whether  she 
ever  used  the  particular  language  intended  to  be  given  in  evidence 
against  her  (q).     Where  the  whole  of  the  cross-examination  in  an 
action  for  seduction  went  to  show  that  the  person  seduced  had 
conducted  herself  immodestly  and  kept  improper  company,  wit- 
nesses were  allowed  to  be  called  to  prove  her  general  good  cha- 
racter and  modest  deportment,  and  the  general  respectability  of 
the  family  (r).     But  where  the  daughter  was  cross-examined  to 
show  that  she  had  submitted  herself  to  the  defendant's  embraces 
under  circumstances  of  extreme  indelicacy,  and  had  been  guilty  of 
great  levity  of  conduct,  Lord  Bllenborough  refused  to  allow  wit- 
nesses to  be  called  to  the  general  character  of  the  daughter,  saying 
she  had  had  ample  opportunity  of  setting  her  conduct  right  in  the 
course  of  her  re-examination  (s) ;  and,  where  evidence  was  given 
on  the  part  of  the  defendant  to  prove  that  the  girl,  previous  to  her 
acquaintance  with  him,  had  had  a  child  by  another  man,  Lord 
Bllenborough  restricted  the  evidence  tendered  by  the  plaintiff  in 
reply  thereto  to  disproving  the  specific  breach  of  chastity  alleged 
by  the  defendant,  and  would  not  allow  him  to  give  general  evidence 
of  his  daughter's  good  character  for  chastity  and  respectability  (t), 

(p)  Verry  v.  Watkim,  7  0.  &  P.  308.  (r)  Bate  v.  Hill,  1  C.  &  P.  100. 

(g)  Carpenter  v.    Wall,  11  Ad.  &  E.  (s)  Dodd  v.  Norris,  3  Oampb.  519. 

803 ;    9  L.  J.  Q.  B.  217 ;   Andrews  v.  (0  Bamfleld  v.  Mamey,  1  Oampb.  460, 
Mhey,  8  0.  &  P.  7. 
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SECTION  II. 

INJUKIES   TO   THE  EIGHTS  OF  A   HUSBAND. 

Injuries  to  marital  rights — Bight  of  husband  to  custody  of  wife. 
— At  one  time  it  was  thought  tbat  the  husband  had  very  con- 
siderable rights  over  the  liberty  of  his  wife  (w) ;  but  it  has  been 
decided  in  recent  years  that  even  where  a  wife  refuses  to  live 
with  her  husband,  he  is  not  entitled  to  keep  her  in  confinement 
in  order  to  enforce  the  restitution  of  conjugal  rights  (cc). 

Injuries  to  marital  rights — Personal  injuries  to  wife — Discharge 
hj  conviction  hef  ore  justices. — Where  A  assaulted  B's  wife,  and  for 
such  assault  was  fined  by  justices  under  24  &  25  Vict.  c.  100,  and 
paid  the  fine,  it  was  held  that  an  action  by  the  husband  in  respect 
of  the  consequential  damage  to  himself  by  reason  of  the  assault 
on  his  wife  was  barred  under  sect.  45  of  the  Act  {y). 

Enticing  away  and  harbouring  of  married  women. — Every 
person  who  receives  a  married  woman  into  his  house,  and  suffers 
her  to  continue  there  after  he  has  received  notice  from  the  husband 
not  to  harbour  her,  is  liable  to  an  action,  unless  the  husband  has, 
by  his  cruelty  or  misconduct,  forfeited  his  marital  rights,  or  turned 
his  wife  out  of  doors,  or,  by  some  insult  or  ill-treatment,  compelled 
her  to  leave  him.  Where  the  defendant  persuaded  a  wife  to  sepa- 
rate from  her  husband  and  live  apart  from  him,  it  was  held  that 
he  was  responsible  in  damages  to  the  husband,  that  every  moment 
a  wife  continues  absent  from  her  husband  is  a  new  tort,  and  that 
every  one  who  persuades  her  to  do  so  does  a  new  injury  (z).  But, 
where  a  defendant,  upon  the  representation  of  a  married  woman 
tbat  she  had  been  ill-used  and  turned  out  of  doors  by  her  hus- 
band, received  her  into  his  house,  and  suffered  her  to  continue 
there  after  he  had  received  notice  from  the  husband  not  to  harbour 
her.  Lord  Kenyon  held  that  an  action  could  not  be  maintained 
against  him,  as  he  appeared  to  have  acted  solely  from  principles 
of  humanity  (a).  And  if  a  husband  insults  or  ill-treats  a 
wife,  so  that  she  is  forced  to  leave  his  house  through  fear  of 
bodily  injury,  any  person  may  safely  receive  and  protect  her  (6). 
Further,  a  wife  may  now  elect  to  live  apart  from  her  husband  (c). 

(u)  Cochrane,  In  re,  8  Dowl.  630 ;  Bao.  can  still  suo  for  consequential  damage  to 

Abr.  B.  &  F.  (B).  himself   rising  out  of  personal  injuries 

(k)  Beg.  V.  Jackson  (1891),  1  Q.  B.  to  her. 

671 ;  60  L.  J.  Q.  B.  346.  (z)  Winsmm-e  v.   Greenbank,    Willes, 

(y)  Masper  v.  Brown,  1  C.  P.  D.  97 ;  577.    As  to  the  proper  questions  to  be 

45  L.  J.  C.  P.  203.    Although  since  the  left  to  a  jury,  see  Smith  v.  Kaye,  20 

Married  Women's  Property  Act,  1882,  T.  L.  E.  261. 

it  would  appear  that  a  husband  cannot  -    (a)  Philip  v.  Squire,  1  Peake,  114. 

sue  for  wrongs  committed  against  his  (6)  Serthon  v.  Cartwright,  2  Esp.  480. 

wife  (see  ante,  p.  91),  it  seems  that  he  (c)  Beg.  v.  Jackson,  mpra. 
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Untieing  wife  away — Damages.— Where  the  plaintiff  alleged 
that  his  wife  left  him  and  lived  apart  from  him,  during  which 
time  a  considerable  fortune  was  left  to  her  separate  use,  and  that^ 
she  being  willing  to  return  to  the  plaintiff,  the  defendant  unlaw- 
fully persuaded  her  to  continue  to  live  away  from  the  plaintiff, 
whereby  he  lost  the  assistance  of  his  wife  in  his  domestic  affairs 
and  the  advantage  of  her  fortune,  3000Z.,  damages  were  recovered 
for  the  wrong  done  (d). 

Adultery. — By  sect.  59  of  the  Matrimonial  Causes  Act,  1857  (e), 
the  old  common-law  action  for  criminal  conversation  was  abolished  ; 
but  by  sect.  33  it  is  enacted,  that  any  husband  may,  either  in  a 
petition  for  dissolution  of  marriage  or  for  judicial  separation,  or 
by  petition  only,  claim  damages  from  any  person  on  the  ground 
of  his  having  committed  adultery  with  the  wife  of  such  peti- 
tioner; and  such  claim  is  to  be  heard  and  tried  on  the  same 
principles,  in  the  same  manner,  and  subject  to  the  same  or  the 
like  rules  and  regulations,  as  actions  for  criminal  conversation 
were  formerly  tried  and  decided  in  courts  of  common  law  (/); 
and  the  damages  to  be  recovered  are  in  all  cases  to  be  ascertained 
by  the  verdict  of  a  jury,  although  the  respondents  or  either  of 
them  may  not  appear.  In  assessing  damages  against  a  co-respon- 
dent, the  jury  are  to  take  into  consideration  the  same  circum- 
stances as  would  have  been  considered  by  a  jury  in  an  action  for 
crim.  con.  (g). 

A  voluntary  separation  was  no  bar  formerly  to  the  husband's 
claim  for  damages  in  an  action  of  erim.  con.  (h) ;  but  it  may  be 
now  under  the  Act  of  1857,  if  it  amounts  to  such  misconduct  as 
will  induce  the  court,  in  the  exercise  of  its  discretion,  under  sect. 
31,  to  dismiss  the  husband's  petition  («').  It  has  been  laid  down 
that  the  mere  separation  of  a  husband  and  wife  is  no  answer  to  a 
claim  for  damages,  but  if  the  separation  took  place  before  any 
adultery  was  committed,  and  was  not  caused  in  any  way  by  the 
wrongful  act  of  the  co-respondent,  that  is  an  important  element 
to  be  taken  into  account  by  the  jury  as  operating  in  diminution  of 
damages  (k).  If  the  claimant  in  an  action  for  crim.  con.  had  con- 
nived at  the  adulterous  intercourse  (J),  or  if  he  had  suflFered  or 
encouraged  his  wife  to  live  in  a  state  of  prostitution,  he  could  not, 
before  the  passing  of  the  Act  of  1857,  come  into  a  court  of  justice 

(d)  Winsmore  v.    Qreeribanh,  Willes,  Timhrell,  5  T.  E.  360;  Izard  v.  Izard, 

577,  580.  14  P.  D.  45 ;  58  L.  J.  P.  83. 

(f )  20  &  21  Vict.  c.  85,  s.  59.  («)  Seddon  v.  Seddon,  30  L.  J.  P.  & 

/)  See  Seddon  v.  Seddon,  30  L.  J.  M.  12;  2  Sw.  &  Tr.  640;  31  L.  J.  P.  & 

P.  &  M.  12.  M.  101. 

(o)  Comyn  v.   Comyn,  32  L.  J.  P.  &  (&)  Evans  v.  Evans  (1899),  P.  195 ; 

M.210.  68L.J.  P.  70. 

(K)  Chambers  v.  Gaulfield,  6  East,  256 ;  (Q  Cibler  v.  Sloper,  cited  4  T.    R. 

Edwards  v.  Crock,  4  Esp.  39 ;  Weedon  v.  655. 
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to  ask  for  damages.     His  having  suffered  sucli  connection  witli 
other  men,  was  equally  a  bar  to  the  action  as  if  he  had  permitted 
the  defendant  to  be  connected  with  her  (m).     The  husband  had  to 
come  into  court  with  clean  hands.    If  lie  was  not  privy  to  the  illicit 
intercourse  with  his  wife  at  the  time  when   it  took  place,  but 
knew  of  it  afterwards  and  then  received  her  back,  the  reconcilia- 
tion only  went  in  mitigation  of  damages ;  so  that  before  the  Act 
of  1857  condonation  was  no  answer  to  the  action  {n) ;  but  now 
sect.  30  enacts  that  in  case  the  petitioner  has  been  accessory  to  or 
connived  at  his  wife's  adultery,  or  has  condoned  it,  the  court  is  to 
dismiss  the  petition,  and  it  has  been  held  that  as  any  claim  for 
damages  is  ancillary  to  and  dependent  on  the  petition,  it  falls 
with  the  petition  (o).     So,  also,  condonation  after  a  husband  has 
obtained  a  decree  nisi  for  a  divorce  on  the  ground  of  his  wife's 
adultery,  entails  its  rescission  for  all  purposes,  and  any  damages 
for  which  a  verdict  bias  been  given  will  now  also  fall  with  the 
rescission  of  the  decree  nisi  (p).     The  infidelity  of  the  husband 
was  formerly  held  to  constitute  no  bar  to  his  claim  for  damages 
from  the  adulterer,  although  it  might  be  given  in  evidence  in 
mitigation  of  damages  (q) ;  and  the  court  has  a  discretion  under 
sect.  31  of  the  Act  of  1857  to  grant  a  decree  nisi  to  a  husband 
notwithstanding  that  he  has  been  guilty  of  adultery,  where  the 
wife  has  been  in  any  serious  degree  responsible  for  such  miscon- 
duct (r),  or  notwithstanding  that  the  husband  has  been  guilty  of 
conduct  conducing  to  his  wife's  adultery  (s).     All  these  circum- 
stances, however,  should  appear  on  the  pleadings  to  a  petition 
for  the  dissolution  of  the  marriage  (t). 

Damages  recoverable  in  cases  of  adultery. — The  injury  suffered 
by  the  husband  from  the  seduction  of  his  wife  was  held  in  an 
action  of  crim.  con.  to  depend  upon  the  situation  in  life  of  the 
husband  at  the  time  of  the  seduction,  upon  the  mode  in  which  he 
fulfilled  his  marital  duties,  the  terms  upon  which  the  husband 
and  wife  were  living  together  (m),  and  upon  the  general  character 

(m)  Per  Ld.  Kenyon,  Bodge$  v.  Wind-  (1903),  P .  246 ;  72  L.  J.  P.  82 ;  Symons 

ham,  1  Peake,  54.  v.  Symons  (1897),  P.  167  ;    66  L.  J. 

(n)  Per  A.  L.  Smith,  L.J.,  Bernstein  P.  81 ;  Evans  v.  Evans  (1906),  P.  125 ; 

V.  Bernstein  (1893),  P.  292  ;  63  L.  J.  75  L.  J.  P.  27. 

P.  3.  (s)  Parry  v.  Parry  (1896),  P.  37 ;  65 

(o)  Bernstein  v.  Bernstein,  supra,  fol-  L.  J.  P.  35 ;  Burdon  v.  Burdon,  69  L.  J. 

lowing  Story  v.  Story,  12  P.  D.  196 ;  57  P.  118 ;  Pryor  v.  Pryor  (1900),  P.  157 ; 

L.  J.  P.  15 ;  and  overruling  Pomero  v.  69  L.  J.  P.  99. 

Pomero,  10  P.  D.  174;  54  L.  J.  P.  93.  (i)  Plumer  v.  Plumer,  1  Sw.   &  Tr. 

(p)  Syman  v.  Syman  (1904),  P.  403 ;  147 ;  29  L.  J.  P.  &  M.  63. 

73  L.  J.  P.  106 ;  doubting  Long  v.  Long,  («)  See  Trelawney  v.  Coleman,  1  B.  & 

15  P.  D.  218 ;  60  L.  J.  P.  27.    As  to  oo-  Aid.  90 ;  Mdwards  v.  Crooh,  4  Esp.  39 ; 

habitation   after   knowledge  of   wife's  Woolslon  v.  Smith,  3  Bing.  127  ;  3  L.  J. 

adultery  affording  a  strong  presumption  (O.  S.)  C.  P.  200 ;  Willis  v.  Bernard,  8 

of  condonation,  see  EaU  v.  Hall  (1891),  Bing.  376  ;  1  L.  J.  C.  P.  118 ;  Winter  v. 

P.  302 ;  60  L.  J.  P.  73.  Wroot,  1  Moo.  &  E.  404 ;  Houliston  v. 

(g)  Bromley  y.  Wallace,  4  Esp.  237.  Smyth,  2  0.  &  P.  24 ;  Stone  r.  Stone,  34 

(r)  Conetantinidi    v.     Oonstantinidi  L,  J.  P.  &  M.  33, 
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of  the  wife  (x)  at  the  time  she  was  led  astray.  These  were 
circumstances  for  the  consideration  of  the  jury;  and  the  court 
■would  not  interfere  with  their  estimation  of  damages,  unless  it 
was  manifestly  outrageous  (y).  Where  a  jury  found  a  verdict 
against  a  co-respondent  for  50Z.  damages,  the  court,  although  dis- 
missing tlie  petition  upon  the  ground  that  he  had  had  connection 
with  the  wife  against  her  will,  gave  judgment  against  him  for  the 
damages  and  costs  (z).  Where  the  plaintiff's  wife  had  not  been 
criminally  connected  with  the  defendant  alone,  Lord  EUenborough 
directed  the  jury  to  award  damages  proportioned  to  so  much  of 
the  plaintiff's  loss  of  comfort,  &c.,  as  they  might  suppose  to  have 
been  occasioned  by  the  defendant's  misconduct,  and  not  to  give 
damages  for  the  whole  of  the  injury  that  the  plaintiff  had  sus- 
tained (a).  So,  proof  of  adulterous  intercourse  between  the  wife 
and  other  men  prior  to  the  commission  of  the  adultery  with  the 
defendant,  might  be  given  in  evidence  in  reduction  of  damages, 
for  the  purpose  of  showing  that  the  claimant  had  lost  a  wife  who 
was  worth  nothing  (&). 

Circumstances  not  amounting  to  a  defence  under  sect.  31  of 
the  Matrimonial  Causes  Act,  1857  (c),  may  be  admissible  in 
mitigation  of  damages ;  for,  previous  to  the  passing  of  that  Act, 
it  might  be  shown  in  mitigation  of  damages  that  the  husband 
neglected  his  wife,  or  treated  her  with  coldness,  and  as  a  person 
whom  he  did  not  esteem  or  regard  ;  also  that  the  marriage  was 
kept  secret,  and  that  the  wife  was  allowed  to  live  with  her  mother, 
and  pass  as  a  single  woman,  and  that  she  was  not  known  by  the 
defendant  to  be  married  at  the  time  of  the  commission  of  the 
adultery  (d) ;  and  it  has  been  held  since  the  passing  of  the  Act 
that  the  fact  that  the  co-respondent  was  not  aware  that  the 
respondent  was  a  married  woman  is  no  bar  to  the  recovery  of 
damages  by  the  husband,  but  is  a  matter  which  should  be  con- 
sidered by  the  jury  in  assessing  the  damages  (e). 

Evidence  of  the  defendant's  circumstances  or  property  has  been 
held  to  be  inadmissible  for  the  purpose  of  enhancing  the  damages, 
it  being  considered  that  the  jury  ought  to  give  compensation  for 
the  injury  sustained  by  the  husband  by  the  action  of  the  defendant 

(»)  Bromley  v.   Wallace,  4  Esp.  237.  (a)  Gregson    v.    Theaher,   1    Campb. 

As  to  acts  of  wife  committed   subse-  4.15,  u. 

quently  to  adultery  being  inadmissible  (6)  Alderson,  B.,  Winter  v.  Henn,  4 

in  mitigation  of  damages,  see  Msam  v.  0.  &  P.  498  ;  Fonter  v.  Forster,  33  L.  J. 

Faucett,  2  Esp.  562 ;   Winter  v.  Benn,  4  P.  &  M.  150,  n. 

0.  &  P.  494.  (c)  20  &  21  Viot.  c.  85,  s.  31. 

I    (i/)  Wilford  V.  Berheley,  1  Burr.  609 ;  {d)  Oalcraft  v.  Harhorough  (^Earl),  4 

Duberley  v.  Gunning,  4  T.  R.  657.    See  C.  &  P.  499. 

also  Sull.  N.  P.  27,  citing  Smith  v.  Alii-  (e)  Lord  v.  Lord  (1900),  P.  297  ;  69 

son,  where  the  grounds  of  damages  re-  L.  J.  P.  54 ;  Bilby  v.  Bilby  (1902),  P.  8  ; 

coverable  are  clearly  stated  by  BuUer,  J.  71  L.  J.  P.  31 ;  Lyne  v.  Lyne,  L.  E.  1 

(2)  Long  V.  Long,  15  P.  D.  218 ;  GO  P.  &  D.  508;  37  L.  J.  P,  &  M.  9. 
h.  J.  P.  27. 
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without  reference  to  his  means  (/).  But,  if  the  co-respondent  has 
used  his  wealth  for  the  purpose  of  seducing  the  respondent,  the 
jury  may,  it  would  seem,  take  it  into  consideration  in  assessing 
the  damages  {g).  Evidence  of  the  humble  condition  in  life  and 
poverty  of  the  defendant,  has  been  received  in  mitigation  of 
damages,  for  the  purpose  of  showing  that  the  temptations  to  the 
commission  of  the  adultery  did  not  emanate  from  the  defendant. 
Letters,  also,  written  by  the  claimant's  wife  before  the  commission 
of  the  adultery,  soliciting  the  defendant's  addresses,  and  enticing 
him  into  the  adulterous  connexion,  are  admissible  in  evidence  in 
mitigation  of  damages,  but  not  proofs  of  misconduct  subsequent 
to  the  commission  of  the  adultery  Qi). 

Adultery — Application  of  damages  recovered. — After  verdict,  or 
decree,  the  Divorce  Court  is  to  direct  in  what  manner  the  damages 
are'to  be  applied  (i),  and  is  empowered  to  settle  the  whole,  or  any 
part  thereof,  for  the  benefit  of  the  children  (if  any)  of  the  marriage, 
or  as  a  provision  for  the  maintenance  of  the  wife  (/c). 


SECTION  III. 

INJUKIES   TO  PAEENTAL  EIGHTS. 

Injuries  to  parental  rights — Bight  of  father  to  custody  of  infant 
children. — Every  father  has  a  right  by  the  common  law  (I)  to  the 
custody  of  his  legitimate  infant  children  until  they  attain  the 

(/)  Alderson,  B.,  James  v.  Bidding-  254;  46  L.  J.  P.  5.  As  to  damages  being 

ton,  6  0.  &  P.  590.  a  provable  debt,  see  O'Gorman,  In  re 

((/)  OoiBing  v.  Cowing,  33  L.  J.  P.  &  (1899),  2  Q.  B.  62;  68  L.  J.  Q.  B.  650. 
M.  349;  Forsier  v.  Forster,  33  L.  J.  P.  (0  The  Courts  of  Common  Law  pro- 

&  M.  150,  n.  ;  Keyse  v.  Keyse,  11  P.  D.  fcssed  themselves  incompetent  to  control 

100 ;  55  L.  J.  P.  54 ;  Bikker  v.  Bikker,  the  right  of  the  father  to  the  custody  of 

67  L.  T.  721.  his  infant  children,  and  decided  that 

(It)  Msam  V.  Faucett,  2  Esp.  562.  they  had  no  power  to  interfere  to  take 

li)  See  Patterson  v.  Patterson,  L.  E.  an  infant  child  from  the  custody  of  its 

2  P.  &  D.  189 ;  40  L.  J.  P.  &  M.  5.  father,  except  for  the  purpose  of  prevent- 

Qc)  Bent  v.  Bent,  30  L.  J.  P.  &  M.  ing  improper  and  unjustifiable  restraint 

175  ;  2  Sw.  &  Tr.  392 ;  Bdlingay  v.  Bel-  of  the  person  of  the  child,  and  protecting 


y,  L.  K.  1  P.  &  D  168 ;  35  L.  J.  P.  it   from  personal  ill-usage    and    gross 

&  it.  84.   See  also  on  this  subject,  Clark  cruelty  0ex  v.  Ve  Manneville,  5  East, 

v.  Clark,  2  Sw.  &  Tr.  520;  31  L.  J.  P.  &  221) ;  and  they  accordingly  refused  to 

M.  61 ;    Spedding  v.  Spedding,  32  L.  J.  interfere  to  take  a  child  out  of  the  cus- 

P.  &  M.  31 ;   Narraeott  v.  Narracott,  4  tody  of  the  father,  although  his  cruelty 

Sw.  &  Tr.  76;   34  L.  J.  P.  &  M.  54;  to  the  mother  had  rendered  it  impossible 

Forster  v.  Forster,  4  Sw.  &  Tr.  131 ;  34  for  her  to  live  with  him,  and  his  conduct 

L.  J.  P.  &  M.  88 ;  Latham  v.  Latham,  30  was  grossly  immoral  (^Skinner,  Ex  parte, 

L.  J.  P.  &  M.  43 ;  Callwell  v.  Callwell,  3  9  Moore,  278 ;  Bex  v..  Greenhill,  4  Ad.  & 

Sw.  &  Tr.   259;    Taylor  v.  Taylor,  39  E.  624;  6  N.  &  M.  255).     The  Court  of 

L.  J.  P.  &  M.;23 ;  Evans  v.  Evans,  L.  E.  Chancery,  on  the  other  hand,  represent- 

\  P.  &'D.S6;  Meyerny.  Meyern,2  P.T).  ing   the    sovereign    as    parens   patrix 
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age  of  twenty-one  years.  This  right  is  'prima  facie  available 
against  everybody,  even  the  mother  (m),  while  they  are  within 
the  age  of  nurture,  or  until  they  reach  the  age  of  discretion,  viz., 
fourteen  in  the  case  of  boys,  and  sixteen  in  the  case  of  girls  (w) ; 
and  after  that  age  if  they  are  detained  from  him  without  their 
consent.  The  court,  however,  will  interfere  for  the  protection 
of  infants  by  virtue  of  the  prerogative  belonging  to  the  Crown 
as  'parens  patrim  (o),  and  its  jurisdiction  is  not  confined  to  iafants 
who  are  wards  of  court  or  who  have  property  (  p).  If  the  father 
has  been  deprived  of  the  custody  of  his  children,  it  will  be 
restored  to  him  by  the  court,  so  long  as  he  has  not  by  immorality 
and  misconduct  disqualified  himself  from  being  the  legal  guar- 
dian of  his  children  {q).  Wliere  a  father  was  convicted  of  felony, 
the  court  granted  habeas  corpus,  to  give  the  mother  the  custody 
of  the  infant  (r).  A  contract  by  the  father  for  the  abandon- 
ment of  these  rights,  and  for  the  maintenance  and  education 
of  the  child  by  a  relation,  or  any  other  person,  does  not  prevent 
him  from  claiming  the  custody  of  the  child,  and  requiring  the 
child  to  be  delivered  up  to  him  (s).  An  agreement  made  before 
marriage  between  a  husband  and  wife  of  different  religious 
persuasions  with  regard  to  the  religious  education  of  the  issue 
of  the  marriage  is  not  binding  as  a  legal  contract,  and  cannot 
be  enforced,  (t).  So,  where  the  father  had  covenanted  in  a 
separation  deed,  that  his  infant  daughter  should  remain  in  her 
mother's  custody  during  eleven  months  in  the  year,  and  the  mother 
refused  to  allow  the  child  to  receive  any  religious  instruction,  and 
published  an  obscene  book,  the  court  removed  the  child  from  the 
custody  of  the  mother  (m).     But  where  the  father  is  capriciously 

{Spence,  In  re,  2  Ph.  252),  has  always  Ellis  v.  Lascelles,  24  Oh.  D.  317 ;  53  L. 

exercised  a  general   control   over   the  J.  Ch.  10. 

maintenance  and  education  of  all  the  (o)  Per  Lord  Cottenham,  C,  Spence, 

King's  subjects  within  its  jurisdiction,  In  re,  2  Ph.  247. 

and  has  from  time  to  time  interfered  with  (p)  McOrath,  In  re  (1893),  1  Ch.  143; 

the  father's  right  to  the  custody  of  his  62  L.  J.  Oh.  208. 

infant  children,  where  the  conduct  of  the  (q)  Cresswell,  J.,  Halcewill,  In  re,  12 

father  and  a  due  regard  for  the  interests  0.  B.  232 ;  M'Clellan,  Ex  parte,  13  0.  B., 

of  the  children  have  rendered  such  inter-  680 ;  1  Dowl.  P.  0.  81.                              ^ 

ference  necessary.     By  the  Judicature  (r)   Bailey,  Ex  parte,  6  Dowl.  P.  0 

Act,  1873  (36  &  37  Vict.  c.  66),  s.  25,  311. 

sub-s.  10,  it  is  enacted  that  in  questions  (s)  Beg.  v.  Smith,  22  L.  J.  Q.  B.  116  ; 

relating  to  the  custody  and  education  of  Vansittart  v.  Vansittart,  4  Kay  &  J.  62  ; 

infants  the  rules  of  equity  shall  prevail,  2  De  G.  &  J.  249;  27  L.  J.  Ch.  220, 

see  ver    Brett,    M.K.,    Agar-ElUs    v.  289 ;   Swift  v.  Swift,  i  De  G.  J.  &  B. 

Lascelles,  24  Ob.  D.  323;  53  L.  J.  Ch.  710;  ^^..  J.  Ch.  394. 

10    The  King's  Bench  Division  has  juris-  (i)          ---Ems,  J?i  re,  10  Ch.  D.  49;  48 

diction  under  the  Act  of  1873,  on  an  L.  J./        1.    See  Clarice,  In  re,  21  Oh. 

application  by  habeas  corpus  by  a  parent  D.  817 ;  ^1  L.  J.  Ch.  762  ;  SawJcsworth 

for  the  custody  of  an  infant,  to  apply  the  v.  Hawksworth,  L.  E.   6  Oh.  539 ;   40 

rules  of  equity,  Beq  v.  Gyngall  (1893),  L.  J.  Ch.  534;  Andrews  v.  Salt,  infra; 

2  Q  B  232;  62  L.  J.  Q.  B.  559.  Newton,  In  re  (189?),   1  Ch.  740;   65 

(ni)  GaHUdge  v.  Oartlidge,  2  Sw.  &  Tr.  L.  J.  Ch.  641 . 

567  •  31  L.  J.  P.  &  M.  85.  («)  Hesant,  In  re,  11  Oh.  D.  508 ;  48 

(»)  Com.  Dig.  Guardian  (D),  Agar-  L.  J.  Oh.  497. 
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interfering  with  an  arrangement  which  has  been  acted  upon,  and 
which  is  clearly  for  the  benefit  of  the  children,  the  court  will 
interfere  (x) ;  and  when  a  parent  has  committed  the  care  of  an 
infant  child  to  a  relation  who  has  brought  it  up,  and  had  the 
guardianship  and  control  of  it  for  a  lengthened  period,  the  court 
will  not  compel  the  restoration  of  the  child  to  the  parent,  if  the 
effect  of  the  proceeding  would  be  productive  of  serious  injury  to 
the  position  and  prospects  of  the  child  (y).  So,  where  a  father, 
having  grossly  misconducted  himself,  has  covenanted  not  to 
exercise  his  paternal  rights,  the  court  will  recognize  and  enforce 
the  covenant  (z). 

By  sect.  2  of  the  Custody  of  Infants  Act,  1873  (a),  it  is  enacted 
that  no  agreement  contained  in  any  separation  deed  made  between 
the  father  and  mother  of  an  infant  shall  be  held  to  be  invalid  by 
reason  only  of  its  providing  that  the  father  of  such  infant  shall 
give  up  the  custody  or  control  thereof  to  the  mother ;  provided 
always,  that  no  court  shall  enforce  any  such  agreement,  if  the 
court  shall  be  of  opinion  that  it  will  not  be  for  the  benefit  of  the 
infant  to  give  effect  thereto  (6). 

Although  a  father  is  entitled  to  have  the  custody  of  his  children 
up  to  their  attaining  the  age  of  twenty-one  years,  the  court  will 
not  interfere  on  habeas  corpus,  to  withdraw  a  female  child  from  the 
custody  of  persons  with  whom  she  may  be,  and  hand  her  over 
to  the  custody  of  the  father,  if  she  has  attained  the  age  of 
sixteen  years.  Up  to  that  age,  a  female  child  is  not  entitled  to 
withdraw  herself  from  the  father's  protection,  when  there  is  nothing 
to  show  that  he  will  not  exercise  proper  parental  care  over  her  (c) ; 
but  at  that  age  a  girl  has  then  a  discretion  as  to  where,  or  with 
whom,  she  will  live  {d).  But  between  the  age  of  discretion  and 
twenty-one  there  is  a  natural  paternal  jurisdiction  which  the  law 
will  recognize.  So,  where  the  child  was  a  ward  of  court,  although 
over  sixteen  years  of  age,  and  the  father  had  refused  to  allow  her 
y^o  reside  with  her  mother,  the  court  declined  to  interfere  with  his 
decision  (e).  By  12  Car.  2,  c.  24,  s.  8,  the  father  may  dispose  of 
,^  i,he  custody  and  tuition  of  children  during  such  time  as  they  are 
^^nder  twenty-one  years  of  age  to  any  person  (not  being  a  popish 
recusant)  who  shall  maintain  an  action  of  ravishment  of  ward,  or 

(x)  Andrews  v.  Salt,  L.  E.  8  Ch.  622,  (6)  Besant  v.  Wood,  12  Ob.  D.  605 ; 

636.  48  L.  J.  Ch.  497 ;  Bari  v.  Hart,  18  Ch. 

(2/)  Lyons  v.  BlenUn,  Jac.  245;  Pres-  D.  670;  50  L.  J,  Ch.  697. 

ton.  In  re,  5  D.  &  L.  633 ;  17  L.  J.  Q.  B.  (c)  Eeq.  v.  Sowes,  30  L.  J,  M.  C.  47  ; 

21;    Fynn,  In  re,  2  De  G.  &  S.  457;  3  E.   &  E.  332;   Beg.  v.   Timmins,  30 

Anon.,  2  Sim.  N.  S.  54.  L.  J.  M.  C.  45. 

(z)  Svnft  V.  Swift,  4  De  G.  J.  &  S.  id)  Byder  v.  Byder,  2  Sw.  &  Tr.  225 ; 

710  ;    34  L.  J.   Ch.  394 ;   Hamilton  v.  30  L.  J.  P.  &  M.  44. 

Hector,  L.  B.  6  Ch.  701 ;  40  L.  J.  Ch.  (e)  Aga/r-Mlis  v.  Lascelles,  24  Ch.  D. 

692,  317  ;  53  L.  J.  Oh.  10. 

(a)  36  &  37  Viot.  o.  12,  s.  2. 
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trespass,  against  any  person  wrongfully  taking  away  or  detaining 
such  child,  and  may  recover  damages  for  the  benefit  of  the  child. 

Gruardianship  for  nurture  continues  until  the  child,  if  a  boy, 
has  attained  the  age  of  fourteen  years ;  and  a  guardian  for  nurture 
has  prima  facie  a  right  to  the  custody  of  the  child  during  that 
period;  for  every  guardian  for  nurture  has  by  law  a  right  to  the 
custody  of  the  child  (/). 

Controlling  power  of  court  over  father's  right  to  custody  of  his 
infant  children. — The  court  will  restrain  the  father  from  acquiring 
possession  of  the  person  of  his  infant  children,  when  he  has  deserted 
their  mother,  and  has  by  immoral  conduct  proved  himself  to  be 
unfit  to  have  the  guardianship  of  them,  and  the  interference  of 
the  court  is  necessary  to  protect  the  child  from  temporal  ruin  or 
spiritual  peril  (gr).  When  the  conduct  of  the  father  has  been 
such  as  to  render  it  impossible  that  the  wife  can  live  with  him, 
and  the  court  has  therefore  the  duty  cast  upon  it  of  deciding 
whether  the  children  shall  be  brought  up  by  one  parent  or  the 
other,  it  will  adopt  that  custody  which  seems  best  for  the  interests 
of  the  children.  Now,  however,  under  the  Guardianship  of  Infants 
Act,  1886,  the  mother  may  provisionally  nominate  a  guardian  to 
act  after  her  death  jointly  with  the  father,  and  if  the  court  is 
satisfied  that  the  father  is  unfit  to  be  sole  guardian,  it  may  con- 
firm the  appointment  (7i). 

The  grounds  upon  which  the  court  has  deprived  a  father,  who 
has  deserted,  or  driven  away  his  wife,  of  the  custody  of  his 
children,  and  placed  -them  under  the  care  of  the  mother,  or  a 
guardian  appointed  by  the  court,  are,  notorious  impiety  and 
irreligion  ;  profligacy  and  adultery  (i)  or  immorality  (/<;) ;  teachiog 
the  children  to  swear,  and  introducing  them  to  low  company  and 
immoral  companions  (Z) ;  such  gross  and  habitual  intemperance  {m), 
associated  with  the  habitual  use  of  such  improper  language  as 
could  not  but  be  seriously  prejudicial  to  the  moral  safety  and 
welfare  of  the  child  {n) ;  the  public  avowal  by  the  father  of  his 
being  an  atheist,  and  the  publication  by  him  of  books  deriding 
the  truth  of  the  Christian  revelation  and  denying  the  existence 
of  God  (o).  But  it  has  been  held  that  peculiar  religious  views 
held  by  a  father  form  no  ground  for  removing  his  child  from  his 

C/")  Com.  Die:.  Guardian  by  Nurture  (h)  Besant,  In  re,  11  Cb.  D.  508;  48 

(D).  ^                ^  L.  J.  Oh.  497. 

(q)  Thomas  v.  Soberts,  3  De  G.  &  S.  (I)  Wellealey  v.  Wellesley,  2  Bligh.  N. 

758,  781;  19  L.  J.  Oh.  506;  Creuze  v.  S.  124;  1  Dowl.  N.  S.  152. 

Sunter,  2  Cox,  242  ;  2  Ves.  Jr.  157 ;  (m)  Smart  v.  Smart  (1892),  A.  0. 425 

Anon.,  2  Sim.  N.  S.  54 ;  Sroum  (Mhel),  61  L.  J.  P.  0.  38. 

In  re,  13  Q.  B.  D.  614.  (n)  Ooldsworthy,  In  re,  2  Q.  B.  D.  75 

(ft)  49  &  50  Vict.  c.  27,  s.  3,  sub-s.  2.  46  L.  J.  Q.  B.  187. 

See  post,  p.  877.  (o)  Skelley  v.    Wesfbroohe,  Jao.  266 . 

(t)  Shelley  v.    Westbroohe,  Jao.   266;  Wellesley  x.  Beaufort  (JDulte),  2  Kuss.  1. 
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custody  (^).  There  are  no  bounds  to  the  interference  of  the 
court  with  the  rights  of  the  father  to  the  custody  of  his  children, 
whenever  his  misconduct  has  brought  about  a  separation  between 
himself  and  the  mother  of  those  children,  and  his  natural  rights 
to  the  custody  of  them  clash  with  their  true  interests ;  but  it  is 
a  jurisdiction  which  the  court  is  extremely  reluctant  to  exercise  {q), 
and  it  will  not  be  exercised  upon  the  mere  consideration  of  what 
may  be  manifestly  for  the  benefit  of  the  children.  In  determining 
whether  the  custody  of  an  infant  ought  to  be  given  to  the  mother, 
the  court  will  consider  the  paternal  right,  the  marital  duty,  and 
the  interest  of  the  child;  and  the  marital  duty  includes  the 
responsibility  so  to  live  that  the  child  shall  have  the  benefit  of 
the  joint  care  and  affection  of  both  father  and  mother  (r). 

Before  the  jurisdiction  can  be  called  into  action,,  the  court 
must  be  satisfied,  not  only  that  it  has  the  means  of  acting  safely 
and  efficiently,  but  that  the  father  has  so  conducted  himself  as 
to  render  it  essential  to  the  safety  of  the  children,  or  to  their 
welfare  in  some  very  serious  respect,  that  his  acknowledged 
rights  should  be  superseded  (s).  The  mere  fact  of  the  father's 
having  committed  adultery,  or  of  his  keeping  up  an  adulterous 
intercourse  and  being  separated  from  his  wife,  has  been  held  not 
to  be  sufficient  of  itself  to  warrant  the  interference  of  the  court 
with  his  natural  right  to  the  custody  of  his  children  (f).  But  it 
is  now  competent  to  the  court,  whenever  a  decree  has  been  pro- 
nounced for  a  judicial  separation  by  reason  of  the  adultery  of  the 
husband,  to  order  the  infant  children  of  the  marriage  to  be  placed 
under  the  custody  of  the  mother  (w). 

When  the  court  is  compelled,  in  consequence  of  the  immorality 
of  the  father,  to  remove  female  children  from  the  contamination  of 
his  example,  it  will  not  "  accompany  that  measure  with  the  great 
evil  and  danger  to  the  children  of  separating  one  portion  of  the 
family  from  the  other — separating  them  not  in  fact  only,  but  in 
feeling ;  for  if  one  child  were  to  be  brought  up  by  the  father  and 
the  other  by  the  mother,  that  very  circumstance  would  create 
factions  in  the  family,  which  it  is  the  bounden  duty  of  the  court, 
as  far  as  possible,  to  guard  against  "  (x). 

By  the  Criminal  Law  Amendment  Act,  1885  (48  &  49  Vict. 
c.  69),  s.  12,  where  on  the  trial  of  any  offence  under  the  Act  it 
is  proved  to  the  satisfaction  of  the  court  that  the  seduction  or 


(p)  CuHh,  In  re,  28  L.  J.  Ch.  458.  («)  Curtis,  Jn  re,  28  L.  J.  Oh.  458. 

(g)  Ld.  Cranworth,  Boye  v.  Bo^e,  i  («)  Ball  v.  Ball,  2  Sim.  35. 

Do  G.  M.  &  G.  328;  23  L.  J.  Ch.  689;  («)  See  post,  p.  872,  and  Milford  v. 

Agar-MUs  v.  Lasoelles,  24  Ch.  D.  317;  Mil/ord,  L.  E.  1  P.  &  D.  715;  88  L.  J. 

03  L.  J.  Ch.  10.  P.  &  M.  63,  whore  the  mother  was  given 

(r)  Elderton,  In  re,  25  Ch.  D.  220 ;  the  custody  of  the  children, 

53  L.  J.  Ch.  258.  (x)  Warde  v.  Warde,  2  Phill,  791. 
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prostitution  of  a  girl  under  sixteen  has  been  caused,  encouraged, 
or  favoured  by  her  father,  mother,  master,  or  mistress,  power  is 
given  to  the  court  to  divest  such  person  of  all  authority  over  her, 
and  to  appoint  a  guardian  until  she  has  attained  the  age  of 
twenty-one  or  any  age  below  this  which  the  court  may  direct ;  and 
the  High  Court  has  power  to  rescind  or  vary  this  order  {y). 

Under  the  Prevention  of  Cruelty  to  Children  Act,  1904  (z), 
power  is  given  to  any  court  in  cases  where  a  person  (a),  having 
the  custody,  charge,  or  care  (b)  of  a  child  under  the  age  of  sixteen 
years,  has  been  convicted  or  committed  for  trial,  or  bound  over  to 
keep  the  peace  towards  such  child  under  the  Act,  to  order  that 
the  child  should  be  committed  to  the  charge  of  some  other 
person,  including  any  society  or  body  corporate  established  for 
the  reception  of  poor  children  or  the  prevention  of  cruelty  to 
children,  named  by  the  court  (such  person  being  willing  to 
undertake  such  custody),  until  it  attains  the  age  of  sixteen  or 
any  shorter  period.  The  order  may  from  time  to  time  be  renewed, 
varied,  or  revoked ;  but  no  order  can  be  made  under  this  pro- 
vision unless  a  parent  of  the  child  has  been  convicted  or  committed 
for  trial  for  the  offence,  or  is  under  committal  for  trial  for  having 
been,  or  has  been  proved  to  the  satisfaction  of  the  court  making 
the  order  to  have  been,  party  or  privy  to  the  offence,  or  has  been 
bound  over  to  keep  the  peace  towards  such  child.  Every  order 
under  the  section  is  to  be  in  writing,  and  may  be  made  in  the 
absence  of  the  child.  If  the  person  who  has  been  committed  for 
trial  is  acquitted  of  the  charge,  or  the  charge  is  dismissed  for 
want  of  prosecution,  then  the  order  is  forthwith  void,  except  as  to 
anything  that  may  have  lawfully  been  done  under  it.  The  person 
to  whose  custody  a  child  is  committed  under  the  Act  has,  whilst 
the  order  is  in  force,  the  like  control  over  the  child  as  if  he  were 
its  parent,  and  is  responsible  for  its  maintenance,  and  the  child  is 
to  continue  in  his  custody  notwithstanding  it  is  claimed  by  its 
parent  (c).  The  court  also  is  empowered  to  order  the  parent  of 
the  child  to  contribute  to  its  maintenance  as  if  the  child  were 
detained  under  the  Industrial  Schools  Acts  (d),  but  the  amount 

(i/)   See    Hiseoclcs  v.    Jermonson,    10  (i)  For  the  purposes  of  the  Act,  auy 

Q.  B.  D.  360 ;  52  L.  J.  M.  C.  42.  person  who  is  the  parent  of  a  child  is 

(2)  4  Edw.  7,  c.  15,  a.  6  (1).    This  presumed  to  have  the  custody  of  the 

Act  repeals  in  toto  the  Act  of  1S94,  child;  and  any  person  to  whose  charge 

which  in  its  turn    had    repealed    the  a,  child  is  committed  hy  its  parent  is 

earlier  Acts  on  this  subject.  presumed  to  have  charge  of  the  child ; 

(a)  The  provision  of  the  Act  relating  and  any  other  person    having    actual 

to  the  parent  of  a  child  apply  to  the  possession  or  control  of  a  child  is  pre- 

step-parent  and  to  any  person  cohabit-  sumed  to  have  the  care  of  the  child, 

ing  with  the  parent  of  the  child,  and  See  4  Edw.  7,  0.  15,  s.  23  (3). 

the  expression  "parent,"  when  used  in  (0)  4  Edw.  7,  0.  15,  s.  7  (1). 

relation  to  a  child,  includes  guardian  (d)  See  29  &  30  Viet.  0.  118;  35  & 

and  every  person  by  law  liable  to  main-  36  Vict.  c.  21 ;  37  &  38  Vict.  c.  47 ;  54  & 

tain  the  child.    Seo  4  Edw.  7,  c.   15,  55  Vict.  c.  23;  56  &  57  Viet.  c.  48;  57  & 

a.  23  (1).  58  Vict.  c.  33. 
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of  the  weekly  sum  to  be  contributed  by  the  parent  is  limited  to 
one  pound  (e).  The  court,  also,  in  determining  the  person  to 
whom  the  child  is  to  be  committed,  has  to  endeavour  to  ascertain 
the  religious  persuasion  of  the  child,  and,  if  possible,  select  a 
person  of  the  same  persuasion,  or  a  person  who  gives  a  suflScient 
undertaking  to  bring  up  the  child  in  accordance  with  its  own 
religious  persuasion,  and  such  persuasion  is  to  be  specified  in  the 
order  (/).  A  petty  sessional  court,  where  any  child  under  the 
age  of  sixteen  is  brought  before  it  under  circumstances  authorizing 
it  to  deal  with  the  child  under  the  Industrial  Schools  Acts,  may, 
if  it  thinks  fit,  in  lieu  of  ordering  the  child  to  be  sent  to  an  in- 
dustrial school,  commit  the  child  to  the  custody  of  a  relation  or 
person  named  by  the  court,  and  the  provisions  of  sect.  6  of  the 
Act,  so  far  as  applicable,  are  to  apply  as  if  the  order  had  been 
made  under  that  section  {g). 

Again,  under  the  Poor  Law  Act,  1889  {h),  where  a  child  who 
has  been  deserted  by  its  parent  is  maintained  by  the  guardians 
of  any  union,  the  control  of  a  boy  up  to  the  age  of  sixteen,  and  of 
a  girl  up  to  eighteen  years  of  age,  may  be  vested  in  the  body  of 
guardians  as  if  they  were  the  parents  of  the  child  {i),  but  the 
parent  i]c)  is  not  by  reason  of  such  resolution  relieved  from  any 
liability  to  contribute  to  the  maintenance  of  the  child  (Z).  Upon 
the  complaint  of  the  parent  that  the  child  has  been  neither 
maintained  by  the  guardians  nor  deserted  by  him,  a  court  of 
summary  jurisdiction  may,  by  order,  terminate  the  control  of  the 
guardians  (m).  The  guardians,  moreover,  are  not  empowered  to 
educate  the  child  in  any  religious  faith  other  than  that  in  which 
the  child  would  liave  been  educated  but  for  the  resolution  which 
vested  the  control  of  the  child  in  them  (ji). 

By  the  Custody  of  Children  Act,  1891  (o),  where  the  parent 
or  any  person  (p)  at  law  liable  to  maintain  a  child  or  entitled  to 
its  custody  applies  to  the  High  Court  for  an  order  or  writ  for  its 

(e)  4  Edw.  7,  o.  15,  s.  7  (2).  Provision  case  wtere  the  child  has  been  placed, 

is  also  made  by  the  same  section  for  the  pursuant  to  an  order,  with  a  person  who 

payment  of  the  parent's  contribution  to  is  not  of  the  same  religious  persuasion 

a  person  named   by    the  court  to  be  as  that  to  which  the  child  belongs,  or 

applied   for    the    child's  maintenance  who  has  not  given  the  required  under- 

(sub-sect.  (3)  )  ;  for  the  recovery  of  the  taking  (sub-sect.  (2)  ). 

parent's  contribution  in  default  of  pay-  {g)  4  Edw.  7,  c.  15,  s.  9  (1), 

ment  in  like  manner  as  if  the  sum  were  (ft)  52  &  53  Vict.  c.  56. 

due  in  pursuance  of  an  order  under  the  (i)  Ib.,&.  I . 

Bastardy  Law  Amendment  Act,  1872  (7i;)  See  ih.,  sect.  4,  as  to  what  persons 

(35   &  36  Vict.  u.  65)    (sub-sect.  (4));  are  included  in  this  expression, 

for  the  attachment  of  any  pension  or  (V)  52  &  53  Vict.  c.  56,  s.  1  (5). 

income    payable    to    the    parent    and  (jji)  lb.,  a.  1  (2). 

capable  of  attachment  (sub-sect.  (6)  ).  (m)  lb.,  s.  I  (6). 

(/)  4  Edw.  7,  c.  15,  s.  8  (1).     This  (o)  54  Vict.  o.  3,  s.  1. 

section    also    empowers    the    court    to  (p)  The  expression  "  person "  also  in- 

appoint  a  fit  person  of  the  same  religious  eludes  any  school  or  institution.    See 

persuasion  as  the  child,  or  who  is  willing  sect.  5. 
to  give  the  required  undertaking,  in  any 


SECT.  III.]  PAEENTAL  RIGHTS.  869 

production,  and  the  court  is  of  opinion  that  he  has  abandoned  or 
deserted  the  child,  or  has  so  conducted  himself  that  the  court 
ought  to  refuse  to  enforce  his  right  to  the  custody  of  the  child, 
the  court  may,  in  its  discretion,  refuse  the  application,  and  if  it 
grant  the  application,  it  may  at  the  time  of  such  application,  i  f 
the  child  is  being  brought  up  by  another  person,  order  the  parent 
to  pay  the  costs  of  such  bringing  up  or  some  part  of  them  (q). 
Where  a  parent  has  abandoned  or  deserted  his  child,  or  allowed 
his  child  to  be  brought  up  by  another  person  at  that  person's 
expense,  or  by  the  guardians  of  a  poor-law  union,  for  such  a 
length  of  time  and  under  such  circumstances  as  to  satisfy  the 
court  that  the  parent  was  unmindful  of  his  parental  duties,  the 
court  shall  not  make  an  order  for  the  delivery  of  the  child  to 
the  parent  unless  the  parent  satisfies  the  court  that,  having 
regard  lo  the  welfare  of  the  child,  he  is  a  fit  person  to  have  the 
custody  of  it  (r).  Upon  any  application  by  the  parent  for  the 
production  or  custody  of  a  child,  if  the  court  is  of  opinion  that 
the  parent  ought  not  to  have  the  custody  of  the  child,  and  that 
the  child  is  being  brought  up  in  a  different  religion  to  that  in 
which  the  parent  has  a  legal  right  to  require  that  the  child 
should  be  brought  up,  the  court  shall  have  power  to  make  such 
order  as  it  may  think  fit  to  secure  that  the  child  be  brought  up 
in  the  religion  in  which  the  parent  has  a  legal  right  to  require 
that  the  child  should  be  brought  up  (s).  The  Act,  however,  does 
not  interfere  with  the  power  of  the  court  to  consult  the  wishes  of 
the  child  {t)  in  considering  what  order  ought  to  be  made,  or 
diminish  the  right  which  any  child  has  to  the  exercise  of  its  own 
free  choice. 

Bight  of  mother. — When  the  father  of  a  child  within  the  age 
of  nurture  is  dead,  the  mother  is,  in  general,  entitled  to  the 
custody  of  the  child,  unless,  under  the  circumstances  of  the  case, 
it  would  be  injurious  to  the  child  to  order  that  it  should  be 
returned  to  the  mother  (w).  The  question  of  the  mother's 
religion,  whether  she  is  a  Protestant  or  a  Eoman  Catholic,  does 
not  make  the  slightest  difference ;  nor  ought  it  to  influence  the 
court  in  any  way :  but  her  previous  conduct,  and  her  motive  in 
making  the  application,  may  be  considered  in  determining 
whether  her  application  should  be  entertained  (x).  Where, therefore, 

(q)  54  Vict.  0.  3,  s.  2.  («)  As  to  the  withdrawal  of  children 

(r)  lb.,  s.  3.  from   the    ouBtody    of   their    widowed 

(s)  lb   a.  4  mother  who  was  living  in  adultery,  see 

it)  aZu.,  2  Ves.   Jr.   374;    Beg.  v.  (?.,  Jn  re  (1899),  1  Oh.  719;  68L.J.Ch. 

Clarke,  7  E.  &  B.  186 ;   S.  C.  tub-nom.  374. 

Bace,  In  re,  26  L.  J.  Q.  B.  169.     As  (x)  Turner,  In  re,  41  L.  J.  Q.  B.  142 ; 

to  religious  convictions  of   child,  see  Clarke,  In  re,  21  Cb-  D.  817 ;  51  L,  J, 

Stomton  V.  Stourton,  8  De  G.  M,.  &  Q.  Ch-  792t 

760 :  26  L,  J.  Ob.  35*. 
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a  father  who  was  originally  a  Protestant,  died  a  Eoman  Catholic, 
and  the  mother,  who  was  a  Protestant,  married  again,  the  court 
refused  to  remove  the  child  from  its  mother's  custody  on  the 
ground  of  her  religious  opinions  {y). 

The  mother  of  an  illegitimate  child  has  a  natural  right,  subject 
to  its  interests  and  benefit,  to  its  control  and  custody  which  the 
court  will  regard  {z),  although  her  legal  rights  are  not  precisely 
the  same  as  those  of  the  father  of  a  legitimate  child  (a).  The 
mother  of  an  illegitimate  child  cannot  by  contract  transfer  to 
another  person  obligations  with  respect  to  the  child  of  which  she 
cannot  by  law  divest  herself,  and  therefore  a  contract  by  the 
mother  under  which  she  is  to  be  relieved  for  ever  from  all 
liability  to  bring  up  her  illegitimate  child  is  one  which  she 
cannot  enforce  (6). 

Now,  by  the  Guardianship  of  Infants  Act,  1886,  on  the  death 
of  the  father  of  an  infant  the  mother  is  made  guardian,  either 
alone  or  jointly  with  any  guardian  appointed  by  the  father,  or  by 
the  court  if  it  shall  think  fit ;  and  when  no  guardian  has  been 
appointed  by  the  father,  or  if  any  guardian  appointed  by  him  has 
died  or  refuses  to  act,  the  court  may,  if  it  think  fit,  from  time 
to  time  appoint  a  guardian  or  guardians  to  act  jointly  with  the 
mother  (c). 

The  father,  however,  has  the  general  right  to  direct  the 
religious  education  of  his  children  {d),  a  right  which  is  unaffected 
by  this  Act ;  and  the  court  will,  if  necessary,  appoint  guardians 
on  the  death  of  the  father  to  act  jointly  with  the  mother,  and  to 
see  that  the  children  are  brought  up  in  the  religious  faith  of  the 
father  (e).  And  the  court  has  jurisdiction  to  remove  a  guardian 
appointed  by  the  mother  (after  the  father's  death),  if  it  is  satisSed 
that  the  removal  of  such  guardian  would  be  beneficial  to  the 
infants  (/).   The  fact  of  the  re-marriage  of  the  mother  of  an  infant, 

(y)  Austin  v.  Austin,  34  L.  J.  Oh.  3,  the  mother  may  appoint  a  guardian  in 

499.     As    to   a  widow  changing   her  certain  cases.    See  O.,  In  re  (1892),  1 

religion,  see  Btourton  v.  Slourton,  8  De  Oh.  292;  61  L.  J.  Ch.  490.  The  practice 

G.  M.  &  G.  760 ;  26  L.  J.  Ch.  534 ;  Reg.  of  the  court  prior  to  the  Act  of  1886  in 

V.  Williams,  58  L.  J.  Q.  B.  522 ;  Grey,  dealing  with    a   mother    who   was    a 

In  re  (1902),  2  Ir.  B.  684.  A  testament-  guardian  is  not  applicable  to  a  mother 

ary  guardian  wh.o  changes  his  religion  who  is  a  guardian  under  the  Act.  X.,  In 

after  the  testator's  death  from  that  of  re  (1899),  1  Ch.  526;  68  L.  J.  Ch.  265. 
the  ward's  father  may  be  removed  from         (d)  As  to  the  general  rule  that  an 

his  ofSce.  F.  v.  F.  (1902),  1  Oh.  688 ;  71  infant  is  to  be  brought  up  in  the  religion 

L.  J.  Ch.  415.  of  its  father,  see  Newberry,  In  re,  L.  B. 

(a)  Beg.  v.  NasTi,  10  Q.  B.  D.  454 ;  52  1  Oh.  263  ;  35  L.  J.  Oh.  330.    As  1o  the 

L.  J.  Q.  B.  442 ;  Darcy,  In  re,  11  Ir.  abandonment  of  these  rights,  see  Hill  v. 

0.  L.  298.   As  to  the  father's  right  after  Hill,  31  L.  J.  Ch.  505 ;  Andrews  v.  Sail, 

the  mother's  death,  see  Eerr,  In  re,  24  L.  R.  8  Ch.  622 ;  Clarke,  In  re,  21  Oh. 

L.  E.  Ir.  59.  D.  817 ;  51  L.  J.  Oh.  792. 

(a)  Barnardo  v.  MeBugh  (1891),  A.  0.  (e)  Scanlan,  In  re,  40  Oh.  D.  200 ;  57 

388 ;  61  L.  J.  Q.  B.  721.  L.  J.  Oh.  718.    See  also  49  &  50  Vict. 

,  (6)    Humphrys    v.    Bolak   (1901),    2  c.  27,  s.  2. 
K.  B.  385 ;  70  L.  J.  K.  B.  752.  (/)  McQrafh,  In  re  (1893),  1  Ch.  143 ; 

(o)  49  &  50  Yiot.  c.  27,  s.  2.    By  sect.  62  L.  J.  Ch.  308. 
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who  is  its  sole  guardian  under  the  Act  of  1886,  is  not  in  itself  a 
ground  for  the  court  to  consider  whether  it  should  appoint 
another  guardian  to  act  jointly  with  her  ;  and  the  mere  fact  that 
the  second  husband  is  of  a  different  religion  from  that  of  the 
infant's  father  is  not,  when  the  infant  is  left  alone  and  brought 
up  properly,  a  ground  for  interference  {g). 

Bight  of  access  of  mother  to  infant  children. — By  the  Infants 
Custody  Act,  1873  (h),  which  repeals  the  earlier  Act  of  1839  (i), 
it  is  enacted  that  it  shall  be  lawful  for  the  Court  of  Chancery, 
upon  hearing  the  petition  by  her  next  friend  of  the  mother  of  any 
infant  under  sixteen  years  of  age,  to  order  that  the  petitioner  shall 
have  access  to  such  infant  at  such  times,  and  subject  to  such  regula- 
tions, as  the  court  shall  deem  proper,  or  to  order  that  such  infant 
shall  be  delivered  to  the  mother,  and  remain  in  or  under  her 
custody  or  control,  or  shall,  if  already  in  her  custody  or  under  her 
control,  remain  therein,  until  such  infant  shall  attain  such  age, 
not  exceeding  sixteen,  as  the  court  shall  direct ;  and  further,  to 
order  that  such  custody  or  control  shall  be  subject  to  such 
regulations  as  regards  access  by  the  father  or  guardian  of  such 
infant,  and  otherwise,  as  the  court  shall  deem  proper  (k). 

Before  the  passing  of  the  repealed  Act  of  1839,  a  child 
could  not  be  taken  from  the  custody  of  its  father,  unless  it  was 
shown,  either  that  he  was  unfit  to  remain  the  custodian  of  the 
child,  or  that  his  so  remaining  would  be  an  injury  to  the  child. 
By  that  Act,  what  was  formerly  the  absolute  right  of  the  father 
became  subject  to  the  discretionary  power  of  the  judge,  to  bo 
exercised  on  judicial  grounds,  not  capriciously,  but  for  substantial 
reasons.  One  object  of  the  Act  was  to  prevent  the  husband 
making  use  of  the  guardianship  of  the  children,  not  for  its  legiti- 
mate object,  namely,  the  proper  maintenance  and  education  of 
the  children,  but  for  the  purpose  of  putting  pressure  on  the  wife, 
and  compelling  her  to  forego  her  legal  rights  and  remedies  against 
him  in  case  of  marital  misconduct,  or  in  cases  in  which  he  wished 
to  appropriate  to  himself  property  which  by  law  was  hers,  or 
which  had  been  her  separate  property,  or  otherwise  to  control  her 
in  the  disposition  either  of  her  person  or  property  (Z).  Another 
motive  was  that,  whereas  the  courts  had  refused  to  deprive  the 
father  of  the  custody  of  the  child  except  in  a  very  extreme  case  of 
misconduct,  in  future,  where  the  wife  was  innocent,  the  court  was 
to  exercise  a  wider  discretion,  and  consider  other  reasons  besides  ; 
so  that,  as  was  observed  by  Turner,  V.-C,  in  applying  the  rule  of 

(3)  X,  In  re  (1899),  1  Oh.  526;   68  (/c)  36  Viot.  c.  12,  s.  1. 

L.  J.  Ch.  265.  G)  Lord  Cottenham,  Warde  v.  Warde, 

Qi)  36  &  37  Viot.  c.  12.  2  Ph.  786. 

(0  2  &  8  Vict.  c.  54. 
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the  court,  there  was  to  be  kept  in  mind,  first  of  all,  the  paternal 
right;  secondly,  the  marital  duty ;  and  thirdly,  the  interest  of  the 
children  (m). 

Unless  there  has  been  a  clear  neglect  by  the  father  of  his 
duty  as  a  husbiind  in  some  important  particular  affecting  the 
interests  of  the  child,  the  court  will  not  deprive  him  of  his  right 
to  the  custody  of  it ;  nor  will  it  interfere  to  give  the  wife  access 
to  the  child,  if  it  is  proved  that  she  is  an  habitual  drunkard,  or 
that  intercourse  between  the  mother  and  child  would  be  likely  to 
be  prejudicial  to  the  interests  of  the  child  (n).  Although  the 
child  is,  at  the  time  of  the  presentation  of  a  petition  by  the 
mother,  and  continues  to  be,  in  the  custody  of  the  mother, 
the  court  has,  within  the  equity  of  the  Act,  jurisdiction  to 
interfere  (o). 

By  sect.  5  of  the  Guardianship  of  Infants  Act,  1886  (p),  it  is 
enacted  that,  "  The  court  may,  upon  the  application  of  the  mother 
of  any  infant  (who  may  apply  without  next  friend),  make  such 
order  as  it  may  think  fit  regarding  the  custody  of  such  infant  and 
the  right  of  access  thereto  of  eitlier  parent,  having  regard  to  the 
welfare  of  the  infant,  and  to  the  conduct  of  the  parents,  and  to  the 
wishes  as  well  of  the  mother  as  of  the  father,  and  may  alter,  vary, 
or  discharge  such  order  on  the  application  of  either  parent,  or,  after 
the  death  of  either  parent,  of  any  guardian  under  this  Act,  and  in 
every  case  may  make  such  order  respecting  the  costs  of  the  mother 
and  the  liability  of  the  father  for  the  same  or  otherwise  as  to  costs 
as  it  may  think  just."  This  section  has  materially  altered  the 
position  of  father  and  mother  in  respect  of  the  custody  of  their 
children,  a  wide  discretion,  which  must  be  exercised  subject  to 
the  requirements  of  the  section,  having  been  given  to  the  court 
with  reference  to  the  custody  of  and  access  to  children  (q).  Thus 
the  court  can  deprive  a  father  of  the  custody  of  his  children 
although  he  may  not  have  acted  in  such  a  way  as  would  have 
forfeited  his  rights  under  the  old  law ;  so  also  it  can  make  an 
order  in  favour  of  a  mother,  although  she  has  been  guilty  of 
misconduct,  in  cases  where  both  father  and  mother  are  equally 
guilty  (q). 

Custody,  (&e.,  of  children  after  judicial  separation  or  dissolution 
of  marriage. — By  sect.  35  of  the  Matrimonial  Causes  Act,  1857  (r) 
(see,  further,  the  Guardianship  of  Infants  Act,  1886  (49  &  50 
Vict,  c,  27),  8.  7,  post,  p.  875),  it  is  enacted  that  "  in  any  suit  or 
other  proceeding  for  obtaining  a  judicial  separation  or  a  decree  of 

(m)  Halliday'e  Estate, la  re,VJ  Jiir.  371. 
56  ;  Taylor,  In  re,  4  Ch.  D.  157  ;    46  (p)  49  &  50  Viot.  c.  27,  s.  5. 

L.  J.  Ch.  399.  (a)  A.  &  S.,  In  re  (1897),  1  Ch.  786; 

(n)  Balliday's  Estate,  In  re,  supra.  66  L.  J.  Oh.  592. 

(.0)  Tomlinson,  In  re,  3  De  G.  &  Sm.  (r)  gO  S(  gl  Vict,  o.  85,  g.  35. 
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nullity  of  marriage,  and  on  any  petition  for  dissolving  a  marriage, 
the  court  may,  from  time  to  time,  before  making  its  final  decree, 
make  such  interim  orders,  and  may  make  such  provision  in  its 
final  decree,  as  it  may  deem  just  and  proper,  with  respect  to  the 
custody,  maintenance,  and  education  of  the  children,  the  marriage 
of  whose  parents  is  the  subject  of  such  suit  or  other  proceeding, 
and  may,  if  it  shall  think  fit,  direct  proper  proceedings  to  be  taken 
for  placing  such  children  under  the  protection  of  the  Court  of 
Chancery  "  (s).  This  Act  has  given  the  court  the  widest  and  most 
general  discretion,  so  that  no  general  rule  can  be  laid  down.  The 
court  must  consider  all  the  circumstances  of  the  particular  case 
before  it — the  circumstances  of  the  misconduct  which  has  led  to 
the  decree — the  general  character  of  the  father — the  general 
character  of  the  mother — and,  above  all,  the  interests  of  the 
children  (t).  Thus,  where  the  husband  and  wife  had  been  Eoman 
Catholics,  and  the  husband  afterwards  became  a  Protestant,  the 
court  refused,  after  a  judicial  separation,  to  give  the  children  up  to 
the  wife  to  be  educated  as  Eoman  Catholics,  but  committed  their 
custody  to  a  third  person,  with  full  access  by  both  parents  (u). 
The  power  of  the  court  under  this  section  of  dealing  with  the 
custody  of  and  access  to  children  exists  only  where  there  is  a  suit 
for  obtaining  a  judicial  separation,  a  decree  of  nullity,  or  a  disso- 
lution of  marriage.  Where  a  petition  for  dissolution  of  marriage, 
therefore,  is  dismissed,  the  court  has  no  power  to  make  an  order 
as  to  the  custody  of,  or  access  to,  the  children  of  the  marriage  (x). 
The  words  "just  and  proper"  are  to  be  construed  with  reference 
to  the  circumstances  affecting  the  suit,  and  not  merely  with 
reference  to  the  rules  by  which  courts  of  equity  and  of  common 
law  have  been  governed  in  questions  respecting  the  custody  of 
infants  (y). 

The  above  Act  only  applied  to  orders  made  before  or  as  part  of 
the  final  decree ;  but  by  sect.  4  of  the  Matrimonial  Causes  Act, 
1859  (z),  it  is  enacted  that,  after  a  final  decree  of  judicial  separa- 
tion, nullity  of  marriage,  or  dissolution  of  marriage,  the  court  may, 
upon  application  (by  petition)  for  this  purpose,  make,  from  time 
to  time,  all  such  orders  and  provisions  with  respect  to  the  custody, 
maintenance,  and  education  of  the  children,  the  marriage  of  whoso 

(s)  The  order  may    be  varied  from  163  ;  60  L.  J.  P.  63. 

time  to  time  as  may  be  necessary.    22  &  (u)  D' Alton  v.  D' Alton,  4  P.  D.  87 ; 

23  Vict.  c.  61,  s.  4.    But  the  court  has  47  L.  J.  P.  59. 

power  to  make  provision  under  either  (x)  Seddon  v.   Seddon,   2  Sw.  &  Tr. 

section  for  the  maintenance  of  children  640  ;  31  L.  J.  P.  &  M.  101. 

up  to  the  age  of  twenty-one,  Thomasset  (y)  Marsh  v.  Marsh,  1  Sw.  &  Tr.  312  ; 

V.  Thomasset  (1894),  P.  295;  63  L.  J.  28  L.  J.  P.  &  M.  13.    See  Ghetwynd  v. 

P.  140,  overruling  Blandford  v.  Bland-  Ghetwynd,  L.  E.  1  P.  &  D.  39;  35  L. 

ford  (1892),  P.  148;  61  L.  J.  P.  97.  J.  P.  &  M.  21 ;  Barnes  v.  Barnes,  L.  E. 

(0  Symington  v.  Symington,  L.  R.  2  1  P.  &  D.  463 ;  38  L.  J.  P.  &  M.  9. 

H.  L,  So.  415 ;  Witt  v.  Witt  (1891),  P.  (?)  22  <fe  23  Vict.  c.  61,  s.  i. 
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parents  was  the  subject  of  the  decree,  or  for  placing  such  children 
under  the  protection  of  the  Court  of  Chancery,  as  might  have 
been  made  by  such  final  decree,  or  by  interim  orders,  in  case  the 
proceedings  for  obtaining  such  decree  were  still  pending ;  and  all 
orders  under  this  enactment  may  be  made  by  the  judge  ordinary 
alone,  or  with  one  or  more  of  the  other  judges  of  the  court  {a). 
In  the  interval  between  a  decree  nisi  for  dissolution  of  marriage 
being  pronounced  and  its  being  made  absolute,  the  only  order 
the  court  can  make  as  to  the  custody  of  children  is  an  interim 
order  under  sect.  35  of  the  Act  of  1857  (20  &  21  Vict.  c.  85)  (b). 

The  court  under  these  statutes  has  no  greater  power  over 
infants  than  parents  themselves  have  at  common  law.  It  cannot, 
therefore,  interfere  with  the  liberty  of  children,  where  the  parents 
themselves,  if  living  together  unsuspected,  could  not  interfere  with 
it.  It  may  order  maintenance  for  children  up  to  the  age  of 
twenty- one,  for  that  is  conferring  a  benefit  upon  them;  but  it 
cannot  control  them  in  the  free  choice  of  a  residence  after  the  age 
of  nurture  (e).  Up  to  that  age,  however,  it  has  jurisdiction  under 
sect.  35  of  the  Act  of  1857  to  make  orders  as  to  their  custody  (d). 

When  a  wife  has  been  proved  to  have  been  guilty  of  adultery, 
the  court  is  not  precluded  from  giving  her  access  to,  or  the  custody 
of,  the  children  of  the  marriage,  but  as  a  general  rule  an  order  to 
that  effect  will  not  be  made  (e).  It  is  otherwise  as  to  access  in  the 
case  of  cruelty  only  (/). 

In  all  suits  and  proceedings,  other  than  proceedings  to  dissolve 
any  marriage,  the  court  is  to  proceed  and  give  relief  (sect.  22  of 
the  Matrimonial  Causes  Act,  1858)  {g),  on  principles  and  rules  as 
nearly  as  may  be  conformable  to  the  principles  and  rules  on 
which  the  ecclesiastical  courts  have  hitherto  acted  and  given 
relief. 

Under  the  Matrimonial  Causes  Act,  1884,  the  court  may  make 
such  orders  with  respect  to  custody,  maintenance,  and  education  in 
suits  for  restitution  of  conjugal  rights,  as  might  have  been  made 
by  interim  orders  during  a  trial  for  judicial  separation  (h). 

As,  in  the  ecclesiasticaV  courts,  acts  of  cruelty  to  children, 

(a)  Webster  v.  Webster,  31  L.  J.  P.  &  (d)  Mallineon  v.  Mallimon,  L.  E.  1  P. 

M.  184 ;  Milford  v.  Milford,  L.  E.  1  P.  &  D.  221 ;  35  L.  J.  P.  &  M.  84. 

&  D.  715 ;  38  L.  J.  P.  &  M.  63.     After  (e)  Bent  y.  Bent,  30  L.  J.  P.  &  M. 

the  death  of  the  parent  to  whom  the  175 ;  2  Sw.  &  Tr.  392 ;  Clout  v.  Clout,  2 

court  under  this  section  has  intrusted  Sw..&  Tr.  391;  30  L.  J.  P.  &  M.  176; 

the  custody  of  a  child,  there  is  no  power  Handhy  v.  Hundley  (1891),  P.  124.    As 

to  entertain  the  application  of  a  third  to  giving  a  guilty  husband  access  to  his 

person  for  its  custody.     Davis  v.  Davis,  children,  see  Hyde  v.   Hyde,  29  L.  J. 

14  P.  D.  162 ;  58  L.  J.  P.  88:  P.  &  M.  150. 

(6)  Cubley  v.  Cuhley,  31  L.  J.  P.  &  M.  (/)  Bacon  v.  Bacon,  L.  E.  1  P.  &  D. 

161.    See  further,  49  &  50  Vict.  c.  27,  167. 

s.  7,  post,  p.  875.  (g)  21  &  22  Vict.  o.  108,  s.  22. 

(c)  Byder  v.  Byder,  2  Sw.  &  Tr.  225 ;  •  (h)  47  &  48  Viot.  o.  68,  s.  6. 
30  L.  J.  P.  &  M.  44. 
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committed  in  the  presence  of  the  mother,  have,  in  some  instances, 
been  held  cruelty  to  her,  such  acts  may  be  alleged  in  a  petition 
to  the  Divorce  Court,  praying  for  a  judicial  separation  on  the 
ground  of  cruelty,  and  also  for  an  order  respecting -the  custody  of 
the  children  of  the  marriage ;  but  at  the  hearing  the  court  will 
confine  the  inquiry  to  the  conduct  of  the  husband  and  wife.  In 
the  majority  of  cases,  enough  will  generally  be  proved  in  the 
course  of  the  inquiry  to  enable  the  court  to  give  directions  as  to 
the  custody  of  the  children  ;  but,  where  this  is  not  the  case,  the 
court  will  require  further  evidence  to  be  given  before  making  any 
decree  (i).  The  court  will  not  deal  with  a  petition  for  custody  of 
children  under  sect.  4  of  the  Matrimonial  Causes  Act,  1859  (h), 
until  both  parties  are  before  it  (I). 

By  sect.  7  of  the  Guardianship  of  Infants  Act,  1886  (m),  it  is 
enacted  that — "  In  any  case  where  a  decree  for  judicial  separation, 
or  a  decree  either  nisi  or  absolute  for  divorce  shall  be  pronounced, 
the  court  pronouncing  such  decree  may  thereby  declare  the  parent 
by  reason  of  whose  misconduct  such  decree  is  made  to  be  a  person 
unfit  to  have  the  custody  of  the  children  (if  any)  of  the  marriage ; 
and,  in  such  case,  the  parent,  so  declared  to  be  unfit,  shall  not,  upon 
the  death  of  the  other  parent,  be  entitled  as  of  right  to  the  custody 
or  guardianship  of  such  children  "  (n).  Where  both  parents  have 
died  without  appointing  any  guardian,  the  court  will  consider 
what  is  for  the  welfare  of  the  child,  having  regard  to  the  wishes 
of  the  father  as  regards  its  religious  education  (o). 

By  the  Summary  Jurisdiction  (Married  Women)  Act,  1895  (p), 
a  married  woman  whose  husband  has  been  convicted  summarily 
of  an  aggravated  assault  upon  her,  or  on  indictment  of  an  assault 
upon  her,  and  sentenced  to  a  fine  of  more  than  51.,  ov  to  a  term  of 
imprisonment  exceeding  two  months,  or  who  has  deserted  her  (q), 
or  who  has  been  guilty  of  persistent  cruelty  (r)  to  her,  causing 

(i)  Sugqate  v.  Suggate,  1  Sw.  &  Tr.  Wassell,  68  L.  J.  P.  127  ;  Seard  v.  Heard 

489 ;  28  L.  J.  P.  &  M.  46.    See  also  1  (1896),  P.  88 ;  65  L.  J.  P.  Ill ;  Synge  v. 

Sw.  &  Tr.  492 ;  29  L.  J.  P.  &  M.  167.  Synge  (1901),  P.  317;  70  L.  J.  P.  917; 

(Ic)  22  &  23  Vict."o.  61,  s.  4.  "  Piper  v.  Piper  (1902),  P.  198 ;  71  L.  J. 

0)  Stacey  v.  Stacey,  29  L.  J.  P.  &  M.  P.  100;  Paine  v.  Paine  (1903),  P.  263  ; 

gg  73  L.  J.  P.  1 ;  De  Lauhenque  v.  De  Lau- 

(m)  49  &  50  Vict.  c.  27,  s.  7.  henque  (1899),  P.  42  ;    68  L.  J.  P.  20  ; 

M  See  Shinner  v.  Slcinner,  13  P.  D.  Kay  v.  Kay  (1904),  P.  382  ;  73  L.  J.  P. 

19 ;  57  L.  J.  P.  104.  108 ;  Froiod  v.  Frowd  (1904),  P.  177 ; 

(o)  Nevin,  In  re  (1891),  2  Ch.  299 ;  60  73  L.   J.  P.   60.    As  to  return  to  co- 

L  J  Cli  542.  habitation,  see    Williams  v.    Williama 

'(p)  58' &  59  Vict.  0.  39,  s.  4.    Tliis  (1904),  P.  145;   78  L.  J.  P.  31.    Tiie 

Act  repeals  41  &  42  Vict.  c.  19,  s.  4;  question  what  constitutes   desertion  is 

and  49  &  50  Viet.  c.  52.  one  of  fact.    Beg.  v.  SirtwMstle,  58  L.  J. 

(a)  As  to  what  constitutes  "  deser-  M.  0.  158. 

tion,"  see  Bradshaw  v.  Bradshaw  (1897),  .  (r)  As  to  "  persistent    cruelty,"  seo 

P    24-66  L.  J.   P.   31;   Fitzgerald  v.  Lane  v.  Lane  (1896),  P.  133;  65  L.J. 

Fitzgerald,  L.  K.  1  P.  &  D.  694 ;  38  L.  J.  P.  63 ;  Ellis  v.  Ellis  (1896),  P.  251 ;  65 

P  14 ;  Beg.  v.  Leresche  (1891),  2  Q.  B.  L.  J.  P.  124 ;  Edwards  v.  Edwards,  26 

418;  60  L.  J.  M.  0.  153;  Huxtable  v.  L.  J.  P.  33. 
Euxtable,  68  L.  J.  P.  83 ;    Wassell  v. 
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her  to  leave  and  live  separately  from  him,  or  who  has  wilfully 
neglected  to  provide  reasonable  maintenance  for  her  or  her  infant 
children  whom  he  is  legally  liable  to  maintain,  causing  her  to  leave 
and  live  separately  and  apart  from  him,  may,  on  application  to  the 
court,  obtain  one  or  more  of  the  following  orders : — viz.  a  separa- 
tion order ;  an  order  for  the  legal  custody  of  any  children  while 
under  sixteen  years  of  age ;  an  order  for  weekly  payments  up  to 
the  sum  of  21,  (s) ;  and  an  order  for  costs  (t).  A  married  woman 
cannot  obtain  any  order  under  the  Act  if  it  is  proved  she  has 
committed  an  act  of  adultery,  unless  her  husband  has  condoned, 
or  connived  at,  or  by  his  wilful  neglect  or  misconduct  conduced 
to  such  act  of  adultery  (u).  Power  is  also  given  to  a  court  of 
summary  jurisdiction  to  vary  or  discharge  any  order  made  under 
the  Act  (x).  Under  the  Licensing  Act,  1902  (y),  where  a  wife 
is  a  habitual  drunkard,  as  defined  by  sect.  3  of  the  Habitual 
Drunkards  Act,  1879  (z),  the  husband  may  apply  to  a  court  of 
summary  jurisdiction  for  an  order  containing  a  provision  for  the 
legal  custody  of  any  children  of  the  marriage  (a). 

Custody  of  children  of  British  subjects  horn  abroad, — Accord- 
ing to  the  doctrine  of  our  law,  the  sovereign,  as  ^parens  patriae, 
has  an  interest  in  the  maintenance  and  education  of  all  its  sub- 
jects, whether  they  are  resident  within  the  realm  or  domiciled 
abroad.  The  child  of  a  British  father,  born  abroad,  is  a  British 
subject,  and  is,  to  all  intents  and  purposes,  to  be  deemed  as  if 
born  in  England ;  and  the  court,  as  representing  the  sovereign, 
will  afford  its  aid,  when  requisite,  in  favour  of  the  children  of 
British  subjects  born  abroad.  Belief  may  be  sought,  and  the 
jurisdiction  of  the  court  exercised,  on  behalf  of  an  infant  that  is 
not,  at  the  time  the  jurisdiction  is  asked  for,  within  the  control  of 
the  court.  It  may  be  that  a  child  is  out  of  the  jurisdiction  under 
such  circumstances  that  no  jurisdiction  can  be  exercised  because 
no  order  can  be  enforced ;  and  in  such  a  case  there  is  not  a  want 
of  jurisdiction,  but  a  want  of  power  to  enforce  jurisdiction.  If 
persons  abroad  have  property  here,  the  court  will  proceed  against 
that  property  to  enforce  obedience  to  its  decrees  (&).     And  where 

(s)  As  to  tlie  amount  of  allowance,  standing  that  he  may  by  his  conduct 

see  Cobb  v.  Cobb  (1900),  P.  294;  69  L.J.  have  conduced  thereto.  Buther  v.  Butlier 

P.  125  ;  and  inquiry  into  husband's  and  (1903),  2  K.  B.  270  ;  72  L.  J.  K.  B.  826. 

wife's  means,  NoU  v.  Noit  (1901),  P.  (m)  58  &  59  Vict.  c.  39,  s.  6. 

241 ;  70  L.  J.  P.  94 ;  Earnshaw  v.  Earn-  (k)  lb.,  s.  7. 

shaw  (1896),  P.  160;    65  L.  J.  P.  89.  ly)  2  Edw.  7,0.28. 

As  to  liability  of  husband  to  maintain  (z)  42  &  43  Vict.  o.  10,  s.  3. 

wife's  children  by  former  marriage,  see  (a)  2  Edw.  7,  o.  28,  s.  5  (2). 

Hill  V.  Hill  (1902),  P.  140 ;  71  L.  J,  (6)  Hope  v.  Hope,  4  De  G.  M.  &  G. 

P.  81.  328 ;  23  L  J.  Ch.  686.    See  also  8  De 

(0  58  &  59  Vict.  0.  39,  s.  5.    A  hus-  G.  M.  &  G.   731 ;  26   L.   J.   Ch.   417 ; 

baud  is  entitled  to  have  an  order  for  Brown  v.  CoUins  25  Ch.  D.  56 ;  53  L.  J. 

weelily  payments  discharged  on  proof  of  Oh.  368  ;   Bourgoise,  In  re,  41  Ch,  D, 

subsequent  adultery  of  his  wife,  notwith-  310, 
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a  Frenchwoman,  the  mother  of  an  infant  who  had  been  born  and 
was  still  resident  abroad,  and  who  had  no  property  in  this  country, 
but  whose  paternal  grandfather  was  a  natural-born  British  subject, 
brought  proceedings  in  the  French  courts  for  the  appointment  of 
guardians,  which  proceedings  were  directed  to  stand  over  until  the 
course  adopted  by  the  English  courts  had  been  ascertained,  the 
English  court  exercised  its  jurisdiction  and  appointed  a  guardian 
to  the  infant  (c). 

Custody  of  children  of  foreigners  in  this  country, — The  court 
exercises  the  same  jurisdiction  over  the  custody  of  foreign  children 
in  this  country  that  it  does  over  native  children ;  and  the  reason 
is,  that  foreign  children,  as  well  as  foreign  adults,  owe  allegiance 
to  the  Crown,  and  are,  to  a  certain  extent,  subjects  of  the  Crown, 
as  long  as  they  are  in  this  country  (d).  But,  although  guardians 
in  this  country  have  been  appointed,  the  court  will  not,  from  any 
considerations  of  supposed  benefit  to  foreign  infants,  interfere 
with  the  discretion  or  custody  of  a  guardian  who  has  been  ap- 
pointed by  a  foreign  court  of  competent  jurisdiction,  and  who 
wishes  to  remove  them  back  to  their  native  country  to  complete 
their  education  there  (e). 

General  power  of  court  to  appoint  guardians. — Under  the 
Guardianship  of  Infants  Act,  1886,  the  court  has  power  to  appoint 
guardians  to  act  jointly  with  the  mother  if  the  guardians  appointed 
by  the  father  are  dead,  or  refuse  to  act  (/).  It  may  also  remove 
guardians,  and  appoint  others  in  their  place,  on  being  satisfied 
that  it  is  for  the  welfare  of  the  infant  (g).  Every  guardian  shall 
have  all  such  powers  over  the  estate  and  person  of  an  infant  as 
any  guardian  appointed  by  will,  or  otherwise,  now  has  in  England 
under  12  Car.  2,  c.  24  (h),  that  is,  by  sect.  8  of  that  Act  (i). 


SECTION  IV. 

INJUKIES  UNDEK  LORD   CAMPBELL'S  ACT. 

Actions  for  compensating  families  of  persons  wrongfully  killed. 
— The  Fatal  Accidents  Act,  1846  (k),  commonly  known  as  Lord 
Campbell's   Act,   which    is    incorporated  with   the   Employers' 

(o)  WillougUy,  In  re,  30  Ch.  D.  321;  ante,  p.  870. 
54  L.  J.  Ch.  1122.  (3)  49  &  50  Vict.  c.  27,  s.  6.     As  to 

(d)  Hope  V.  Hope,  supra.  appointing  guardians  to  the  children  of 

(e)  Nugent  v.  Vetzera,  L.  R.  2  Eq.  704 ;  naturalized  subjects,  see  Bourgoise,  In  re, 
36  L.  J.  Ch.  777.    See  Foster  v.  Denny,  41  Ch.  D.  310. 

2  Ch.  Ca.  237 ;  Stuart  v.  Bute  (Marquis),  (h)  49  &  50  Vict.  c.  27,  s.  4. 

9  H.  L.  Cas.  440.  (0  See  aide,  p.  864. 

(/)  49  &  50  Vict.  c.  27,  s.  2 ;  and  see         (k)  9  &  10  Vict.  c.  93. 
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Liability  Act,  1880  (I),  and  must  be  read  subject  to  that  Act,  enacts 
that,  whensoever  the  death  of  a  person  shall  be  caused  by  any 
wrongful  act,  neglect,  or  default,  which,  if  death  had  not  ensued, 
would  have  entitled  the  party  injured  to  maintain  an  action  and 
recover  damages  in  respect  thereof,  the  person  who  would  have 
been  liable  if  death  had  not  ensued  shall  be  liable  to  an  action  for 
damages,  although  the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  felony ;  and  (sect.  2)  that 
every  such  action  shall  be  for  the  benefit  of  the  wife,  husband, 
parent  (m),  and  child  (n)  of  the  deceased  person,  and  shall  be 
brought  by,  and  in  the  name  of,  his  executor  or  administrator  (o), 
and  the  damages  recovered,  after  deducting  the  costs  not  re- 
covered from  the  defendant,  shall  be  divided  amongst  the  before- 
mentioned  parties,  in  such  shares  as  the  jury  by  their  verdict 
shall  find  and  direct.  But  not  more  than  one  action  shall  lie  for 
and  in  respect  of  the  same  subject-matter  of  complaint;  and  the 
action  must  be  commenced  within  twelve  calendar  months  after 
the  death  of  the  deceased  person  (sect.  3).  This  latter  provision 
as  to  the  period  within  which  an  action  under  the  Act  must  be  com- 
menced is,  however,  superseded  by  the  Public  Authorities  Protec- 
tion Act,  1893  (p),  so  far  as  actions  against  public  authorities  are 
concerned,  in  which  cases  proceedings  must  be  commenced  within 
the  period  of  six  months  prescribed  by  sect.  1,  sub-sect,  (a)  of  that 
Act  (2).  If  the  deceased  has  brought  an  action  in  his  lifetime,  or 
has  received  satisfaction  during  his  life  in  respect  of  the  inj-ury, 
no  fresh  action,  or  no  action,  as  the  case  may  be,  can  be  brought 
by  his  personal  representatives  after  his  death  (r).  Where  a  sum 
of  money  was  received  by  way  of  compromise  of  an  action  under 
Lord  Campbell's  Act,  it  was  held  that  the  court  had  the  same 
power  to  distribute  the  fund  in  the  same  manner  as  a  jury  might 
have  done  in  an  action  under  the  Act  (s). 

Contributory  negligence  on  the  part  of  the  deceased  will  be  a 
bar  to  an  action  by  his  personal  representatives,  where  the  deceased 
himself,  if  he  had  lived,  could  have  maintained  no  action  for  the 

(I)  See  latter  part  of  sect.  1  of  43  &  44  administrator,  or  if  there  is  and  he  fails 

Vict.  c.  42  :  "  in  case  the  injury  results  to  sue  withia  six  months  after  the  death 

in  death,  the  legal  representatives  of  the  of  the  deceased  person,  the  action  may 

workman,  and  any  persons  entitled  in  be  brought  by  the  persons  beneficially 

case  of  death,  shall  have  the  same  right  interested.     27  &  28  Vict.  o.  95,  s.  1. 

of  compensation  and  remedies  against  (p)  56  &  57  Vict.   o.   61.     See  post, 

the  employer  as  if  the  workman  had  not  Chapter  XIV. 

been  a  workman  of  or  in  the  service  of  (5)  Marltey  v.  TolwortJi  Joint  Hospital 

the    employer,    nor    engaged    in    his  District  Board  (1900),  2  K.  B.  454 ;  69 

work."  L.  J.  K.  B.  738 ;  Lyles  v.  8outhend-on- 

(m)  The    word    "  parent  "    includes  Sea  Corporation  (1905),  2  K.  B.  1 ;  74 

father  and  mother,  and  grandfather  and  L.  J.  K.  B.  484. 

grandmother,  and  step-father  and  step-  (r)  Bead  v.  G.  M.  Railway,  L.  E.  3 

mother.     See  9  &  10  Vict.  0.  42,  s.  5.  Q.  B.  555  ;  37  L.  J.  Q.  B.  278. 

(«)  See  post,  p.  881.  (s)  Bulmer  v.  Bulmer,  25  Oh.  D.  409  ; 

(0)  In   case  there  is  no  executor  or  53  L.'  J.  Ch.  402. 
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injury ;  but,  if  the  circumstances  of  the  negligence  were  such  that, 
if  death  had  not  ensued,  the  deceased  might  have  brought  his 
action  in  respect  of  it,  his  representatives  may  maintain  an  action 
in  respect  of  pecuniary  loss  occasioned  by  the  death,  although  that 
pecuniary  loss  would  not  have  resulted  from  the  accident  to  the 
deceased  himself,  had  he  lived  (t). 

A  wife  living  in  adultery,  apart  from  her  husband,  is  not 
entitled  to  the  benefit  of  the  statute  (m).  The  Act  of  1846,  as 
already  pointed  out,  is  incorporated  with  the  Employers'  Liability 
Act,  1880,  and  it  has  been  held  that  a  person  may  contract  him- 
self out  of  the  Act  of  1880  so  as  to  bind  his  repi-esentatives  (x). 
The  plaintiff  in  an  action  under  the  Act  of  1846  is  entitled  by 
sect.  2  to  have  the  damages  assessed  by  a  jury,  and  such  an  action, 
therefore,  against  shipowners  to  recover  damages  for  the  loss  of  a 
husband  by  reason  of  the  negligent  management  of  their  ship 
will  not  be  transferred  from  the  King's  Bench  Division  to  the 
Admiralty  Division  merely  because  a  decree  has  been  made  there 
under  sect.  503  of  the  Merchant  Shipping  Act,  1894  (y),  limiting 
the  liability  of  the  shipowners  (z). 

The  remedy  given  by  action  for  fatal  injuries  is  further  en- 
larged by  the  Shipowners'  Negligence  (Remedies)  Act,  1905  (a), 
in  cases  where  it  is  alleged  that  the  owners  of  any  ship  are  liable 
in  damages  for  personal  injuries  caused  by  the  ship  or  sustained 
on,  in,  or  about  the  ship  in  any  port  or  harbour  of  the  United 
Kingdom  in  consequence  of  the  wrongful  act,  neglect,  or  default 
of  the  owners  or  the  master  or  officers  or  crew  thereof,  or  any 
other  person  in  the  owners'  employment,  or  of  any  defect  in  the 
ship  or  its  apparel  or  equipment.  The  Act  provides  that  a  judge 
of  any  court  of  record  in  England  or  Ireland  may,  upon  its  being 
shown  to  him  by  any  person  applying  that  the  owners  are  pro- 
bably liable  to  pay  damages  in  respect  of  such  injuries,  and  that 
none  of  tliem  reside  in  the  United  Kingdom,  issue  an  order  to 
any  officer  of  customs  or  other  officer  named  to  detain  the  ship  if 
found  in  any  port  or  river  of  England  or  Ireland,  or  within  three 
miles  of  the  coast,  until  the  owners,  agent,  consignee,  or  master 
thereof  have  made  satisfaction  in  respect  of  the  injuries,  or  have 
given  security,  to  be  approved  by  the  judge,  to  abide  the  event 
of  any  action,  suit,  or  other  proceeding. 

Injuries  under  Lord  OampbeU's  Act — Damages  recoverable. — The 
jury,  in  assessing  the  damages,  must  confine  themselves  to  losses 

(0  Senior  v.  Ward,  1  E.  &.  E.  385 ;  {y)  57  &  58  Vict.  o.  60,  s.  503. 

28  L.  J.  Q.  13. 139 ;  Pj/m  v.  G.  N.  Hail-  («)  Iloche  v.  L.  &  S.  W.  Bailway  (1899), 

way,  4  B.  &  S.  396 ;  32  L.  J.  Q.  B.  377.  2  Q.  B.  502 ;  68  L.  J.  Q.  B.  1041 ;  The 

(u)  Stimpson  v.  Wood  &  Son,  57  L.  J.  Nereid,  14  P.  D.  78 ;  58  L!  J.  P.  51. 

Q.  B.  484.  (a)  5  Edw.  7,  c.  10,  s.  1.   See,  further, 

ix)  Griffiths  v.  Dudley  (Earl),  9  Q.  B,  Chapter  VIII.,  ante,  p.  820,  where  the 

D.  357 ;  51  L.  J.  Q.  B.  543.  statute  is  more  fully  dealt  -witli. 
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of  which  a  pecuniary  estimate  may  be  made,  and  cannot  lawfully 
increase  them  by  adding  a  solatium  in  respect  of  the  mental  suffer- 
ings occasioned  by  such  death.     They  cannot,  therefore,  lawfully 
inquire  into   the  mental   sufferings   of  a    widow   or  child  for 
the  loss  of  a  husband  or  a  parent  (6).     It  is  clear,  also,  that  the 
damages  are  not  to  be  given  merely  in  reference  to  the  loss  of  any 
legal  right  against  the  deceased,  which  might  have  been  turned  to 
profit  if  he  had  lived,  and  which  has  been  lost  by  his  death  ;  for 
the  damages  recovered  are  to  be  distributed  amongst  the  relations 
only,  and  not  to  all  individuals  sustaining  logs ;  and  the  relations 
are  not  entitled  to  compensation  under  that  statute,  if  the  only 
pecuniary  benefit  to  them  from  his  life  was  derived  from  a  contract 
which  they  had  entered  into  with  him  (c).     But  a  mother  may 
claim  damages  for  the  loss  of  an  annuity  which  the  deceased,  her 
son,  had  covenanted  to  pay  her  during  his  and  her  joint  lives  {d). 
The  practice  has  been  to  ascertain  what  benefit  could  have  been 
claimed  from  the  deceased,  if  he  had  lived,  by  the  person  seeking 
to  obtain  damages ;  and,  if  the  latter  can  show  that  he  had  a 
reasonable  expectation  of  pecuniary  benefit  from  the  continuance 
of  the  life,  and  is  also  within  the  requisite  degree  of  relationship, 
his  claim  may  fairly  be  considered  by  the  jury  in  assessing  the 
amount  of  damages,  even  though  the  deceased  had  never  done 
anything  for  the  person  claiming  damages,  by  reason  of  the  latter 
not  having  been  in  need  of  actual  assistance  (e).     Thus  the  loss  of 
the  benefit  of  education  and  of  the  enjoyment  of  the  comforts  of 
life,  depending  upon  the  possession  of  pecuniary  means  to  obtain 
them,  through  the  death  of  a  father  whose  income  ceases  with  his 
life,  is  an  injury  in  respect  of  which  an  action  can  be  maintained 
on  the  statute  ;  and  so,  also,  is  the  loss  of  a  pecuniary  provision 
which  fails  to  be  made,  owing  to  the  premature  death  of  a  person 
by  whom  such  provision  would  have  been  made  had  he  lived ;  for 
wherever  there  is  a  reasonable  expectation  of  pecuniary  advantage 
from  the  prolongation  of  the  life  of  a  person,  the  extinction  of 
such  expectation   by  negligence  occasioning  his   death  will  be 
sufficient  to  sustain  an  action  upon  the  statute ;  and  it  is  for  a 
jury  to  say,  taking  into  account  all  the  contingencies  of  the 
particular  case,  whether  there  was  such  a  reasonable  expectation 
of  pecuniary  benefit  as  can  be  estimated  in  money,  and  so  become 
the  subject  of  damages  (/).     No  damages  can  be  given  in  respect 

(5)  Blake  v.  Midland  Railway,  18  Q.  (e)  FranJcUn  v.  S.  E.  Railway,  3  H.  & 

B.   93;  21   L.   J.   Q.   B.   233;   Pym  v.  N.  211;  Duckworth  v.  Johnson,  4  H.  & 

G.   N.  Railway,  infra;  Armsworlh   v.  N.  G53;  29  L.  J.  Ex.  25. 

B.  E.  Railway,  11  Jur.  758.  (/)  Pym  v.  G.  N.  Railway,  4  B.  &  S . 

(c)  Syltes  V.  N.  E.  Railway,  44  L.  J.  896  ;  32  L.  J.  Q.  B.  377  ;  Hetherington  v. 

C- P-  191.  JV.  E.  Railway,  9  Q.  B.  D.  160 ;  51  L.  J. 

W  Sowley  v.  L.  &  N.  W.  Railway,  Q.  B.  495. 
L.  E.  8  Ex.  221 ;  42  L.  J.  Ex.  153. 
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of  funeral  expenses  and  mourning,  there  being  no  language  in  the 
statute  referring  to  these  expenses  and  rendering  them  recover- 
able (g).  Whatever  comes  into  the  possession  of  the  family,  who 
have  suffered  by  the  death  of  their  relative,  by  reason  of  his 
death,  must  be  taken  into  account  in  estimating  the  damages ; 
and,  therefore,  contrary  to  the  general  rule,  the  sum  received  on 
an  accident  policy  must  be  taken  in  reduction  of  damages  (A). 

Injuries  under  Lord  CamphelVs  Act — Actions  for  benefit  of 
children. — By  sect.  5  of  the  Act  of  1846,  the  word  "  child  "  includes 
son  and  daughter,  grandson  and  granddaughter,  and  step-son  and 
step-daughter.  An  illegitimate  child  is  not  (i),  but  an  infant  en 
ventre  sa  mere  is,  within  the  purview  of  the  statute  (k). 

Injuries  under  Lord  OampheWs  Act — Death  of  an  alien. — The 
provisions  of  the  Act  extend  to  cases  where  the  person  in  respect 
of  whose  death  damages  are  sought  to  be  recovered  was  an  alien, 
and  was  at  the  time  of  the  wrongful  act,  neglect,  or  default  which 
caused  his  death,  on  board  a  foreign  vesssl  on  the  high  seas  (I). 


(g)  Bolton  v.  S.  E.  Bailway,  i  0.  B. 
N.  S.  296 ;  27  L.  J.  C.  P.  227.  As  to 
death  of  child  after  verdict,  see  Kramer 
V.  Waymarh,  L.  K.  1  Ex.  2il ;  35  L.  J. 
Ex.  148. 

(li)  Hides  V.  Newport,  &o.,  Bailway, 
4  B.  &  S.  403,  n.,  approved  by  Bramwell, 
B.,  in  Bradhurn  v.  O.  W.  Bailway,  L.  E. 
10  Ex.  1;  44  L.  J.  Ex.  5.  See  also 
Grand  French  Bailway  of  Canada  v. 
Jennings,  13  App.  Gas.  800;  58  L.  J. 


P.  0.  1. 

(i)  DicMmon  v.  N.  E.  Bailway,  2  H. 
&  L.  735  ;  33  L.  J.  Ex.  1 

(k)  The  George  and  Bickard,  L.  E.  3 
A.  &  E.  466. 

(0  The  Explorer,  L.  E.  3  A.  &  E.  289  ; 
40  Ii.  J.  Adm.  41 ;  Davidson  v.  Hill 
(1901),  2  K.  B.  606 ;  70  L.  J.  K.  B.  788, 
dissenting  from  Adam  v.  British  and 
Foreign  SS.  Co.  (1898),  2  Q.  B.  430;  67 
L.  J.  Q.  B.  844. 


A, 
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CHAPTER  XI. 

INJUEIES  TO  PUBLIC  EIGHTS. 

Public  rights — Creation  of  a  highway. — A  highway  may  be  created 
in  either  of  two  ways,  that  is,  by  dedication  or  by  Act  of  Parlia- 
ment. Except  where  a  highway  is  created  by  an  express  enact- 
ment of  the  legislature,  it  derives  its  existence  from  a  dedication 
to  the  public  by  the  owner  of  the  land,  over  which  the  highway 
extends,  of  a  right  of  passage  over  it  (a).  But  it  is  not  compulsory 
on  the  public  to  accept  the  use  of  a  way  when  offered  them  (h). 
Acceptance  by  the  public  is  ordinarily  proved  by  user  by  the 
public  ;  and  user  by  the  public  is  also  evidence  of  dedication  by 
the  owner  (c). 

Dedication. — To  constitute  a  dedication  there  must  be  an 
intention  to  dedicate  by  some  person  capable  of  dedicating. 
It  is  a  question  of  fact  whether  the  acts  of  the  owner  show  an 
intention  to  dedicate  (d).  No  particular  period  of  enjoyment  is 
necessary  for  evidence  of  dedication ;  it  is  not,  like  a  grant,  pre- 
sumed only  after  long  user.  Six  or  eight  years  have  been  held  to 
be  sufficient,  and,  if  the  act  of  dedication  is  unequivocal,  it  may 
take  place  immediately ;  for  instance,  if  a  man  builds  a  double  row 
of  houses  opening  into  an  ancient  street  at  each  end,  making  a 
new  street,  and  sells  or  lets  the  houses,  a  jury  might  find  that 
there  was  instantly  a  highway  (e).  If  the  owner  of  the  soil 
makes  and  throws  open  a  footway  or  carriage-way  leading  from 
one  part  of  a  public  thoroughfare  to  another  part  of  a  public 
thoroughfare,  and  neither  marks  by  chain  or  bar,  or  visible  dis- 
tinction, that  he  means  to  preserve  all  his  rights  over  it,  nor 
excludes  persons  from  passing  through  it  by  positive  prohibition, 
and  the  public  notoriously  use  the  way  for  a  number  of  years,  it 

(a)  Dovaston  v.  Payne,  2  Sm.  Lead.  prove  an  acceptance  of  the  dedication  by 

Cas.  (llth  ed.),  p.  160.  the  county.     Beg.  v.  Southampton  (In- 

(6)  Fisher  v.  Prmose,  2  B.  &  S.  770,  habitants),  17  Q.  B.  D.  424 ;  55  L.  J 

780 ;  31  L.  J.  Q.  B'.  212.  M.  0.  158. 

(e)  CuUtt  V.  Maxse  (Lady  Caroline),  (d)  Barraclough  v.  Johnson,  8  Ad   & 

L.  K.  8  C.  P.  704 ;  42  L.  J.  0.  P.  278.  E.  99;  7  L.  J.  Q.  B.  172. 

In   Ihe  case  of   a    county  bridge  not  (c)  Woodyer  v.  Hadden,  5  Taunt.  125 

erected  in  an  existing  highway,  user  by  per  Chambre,  J.  ' 
the  public  is  not  sufficient  in  itself  to 
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is  presumed  to  be  dedicated  to  the  use  of  the  public,  and  becomes 
a  public  highway,  which  cannot  lawfully  be  interrupted,  though 
it  was  originally  opened  and  intended  for  private  convenience  (/). 
The  user  of  the  way  by  the  public  must  have  been  had  under 
circumstances  from  which  an  intention  on  the  part  of  the  owner 
of  the  soil  to  dedicate  the  way  may  fairly  be  inferred.  If,  there- 
fore, an  owner,  having  dedicated  a  public  footway,  subsequently 
lays  out  a  private  carriage-way  alongside  of  the  public  footway, 
and  takes  no  steps  to  prevent  the  public  from  walking  over  the 
private  carriage-way,  he  will  in  the  course  of  time  be  taken  to  have 
dedicated  a  public  footway  over  the  private  carriage-way  {g).  But 
if  the  passage  of  the  public  was  allowed  under  some  special  agree- 
ment or  licence  of  the  owner  of  the  soil,  the  permitted  user  will 
not  establish  the  public  right.  Thus  where  the  owner  of  land 
agreed  with  an  iron  company,  and  with  the  inhabitants  of  a 
namlet  repairing  its  own  roads,  that  a  way  over  his  laud  in  such 
hamlet  should  be  opened  to  carriages,  that  the  company  should 
pay  him  five  shillings  a  year,  and  find  cinders  to  repair  the  road, 
and  that  the  inhabitants  of  the  parish  should  lay  down  the 
cinders,  and  the  way  was  thereupon  left  open  to  all  persons 
passing  with  carriages  for  nineteen  years,  at  the  end  of  which 
time,  a  dispute  arising  and  the  road  being  left  unrepaired,  the 
owner  of  the  land  stopped  up  the  road,  it  was  held  that  there 
had  been  no  dedication  of  the  road  to  the  public,  but  only  a 
licence  to  use  it  on  certain  conditions,  which  licence  might  be 
withdrawn  on  the  conditions  not  being  complied  with  (Ji). 

Where  an  ancient  highway  was  illegally  stopped,  and  the 
public  deviated  on  to  the  adjoining  land,  which  was  an  open 
down,  forming  a  tract  nearly  parallel  with  the  old  road,  which 
track  they  continued  to  use  for  about  twenty  years,  when  it  was 
stopped,  and  the  old  road  was  reopened  to  the  public,  it  was 
held  that  the  deviating  track  had  not  become  a  public  highway, 
as  it  had  never  been  used  by  the  public  except  when  they  had 
been  shut  out.  from  the  old  road,  and  the  user,  being  referable  to 
the  right  of  the  public  to  deviate  on  to  the  adjoining  land  when- 
ever the  owner  of  the  soil  illegally  stopped  the  highway  {i), 
would  not  establish  any  permanent  dedication  of  the  deviating 
track  to  the  use  of  the  public,  so  as  to  make  it  a  permanent 
public  thoroughfare  Qt). 

User  of  a  way  by  the  public  is  by  no  means  conclusive  of  the 
way  being  a  public  way ;  it  is  evidence  only,  to  be  weighed  in 

(/)  Bex  V.  Lloyd,  1    Campb.    260;  (Ji)  Barradough  v.  Johnson,  8  Ad.  & 

Boherts  v.  Karr,  ib.  262,  note  (6) ;  Bex  E.  99;  7  L.  J.  Q.  B.  172. 

V.  Barr,  4  ib.  16.  (0  Post,  p.  903. 

(q)  Alt-Gen.  v.  Efiher  Linoleum   Co.,  {k)  Dawes  v.  Hawkins,  8  0.  B.  N  S 

[1901]  2  Oh.  647;  70  L.  J.  Oh.  808.  848 ;  29  L.  J.  0.  P.  343. 
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connection  with  surrounding  circumstances.  Where,  therefore, 
there  was  a  wood,  and  divers  tracks  through  it  leading  in 
diiferent  directions,  and  people  wandered  where  they  pleased 
through  the  wood  and  made  tracks,  but  the  tracks  were  used 
only  in  dry  weather,  and  were  hardly  passable  after  rain,  and 
led  to  no  public  place  which  could  not  be  reached  by  a  more 
convenient  thoroughfare,  it  was  held  that  this  was  a  mere  per- 
missive user  of  the  wood  for  purposes  of  recreation,  and  that 
there  was  no  dedication  of  a  way  to  the  public  to  be  used 
"  as  of  right "  (l).  The  fact  of  a  road  having  been  repaired 
by  the  parish  as  far  back  as  living  memory  can  go  is  a  strong 
fact  in  favour  of  the  road  being  a  pnblic  road;  but  it  is  not 
conclusive  (m). 

Animus  dedioandi. — There  must  be  on  the  part  of  the  owner 
of  the  soil  an  animus  dedieandi.  Of  this  the  user  by  the  public 
is  evidence  and  no  more  (n).  The  question  of  dedication  does 
not  depend  upon  what  a  man  says,  but  upon  his  acts.  "  A  man 
may  say  that  he  does  not  mean  to  dedicate  a  way  to  the  public  ; 
and  yet,  if  he  had  allowed  them  to  pass  every  day  for  a  length  of 
time,  his  declaration  alone  would  not  be  regarded,  but  it  would  be 
for  a  jury  to  say  whether  he  had  intended  to  dedicate  it  or  not. 
The  facts  may  warrant  them  in  believing  that  the  way  was 
dedicated,  though  he  has  said  that  he  did  not  so  intend;  and, 
if  his  intention  be  insisted  upon,  it  may  be  answered  that  he  should 
have  shown  it  by  putting  up  a  gate,  or  by  some  other  act "  (o). 

If  there  has  been  a  public  uninterrupted  user  of  a  road  for  such 
a  length  of  time  as  to  satisfy  a  jury  that  the  owner  of  the  soil, 
whoever  he  might  be,  intended  to  dedicate  the  road  to  the  public, 
this  is  sufficient  to  prove  the  existence  of  a  highway,  though 
it  cannot  be  ascertained  who  was  the  owner  of  the  soil  of  the 
road  during  the  time  it  was  so  used  (p).  The  open  user  by  the 
public  of  a  way  as  of  right  raises  a  prima  facie  presumption  of 
the  existence  of  the  public  right ;  and,  when  such  user  is  proved, 
the  onus  lies  on  the  person  who  seeks  to  deny  the  inference  to 
show  that  dedication  was  impossible,  and  that  no  one  capable  of 
dedicating  existed  (q).  There  is  nothing  in  the  nature  of  a  sea- 
wall or  embankment  erected  to  protect  land  against  the  encroach- 
ment of  the  sea  inconsistent  with  the  existence  of  a  public  right  of 

(Z)  Schwinge  v.  Douiell,  2  F.  &  P.  848 ;  Q.  B.  172 ;  Grand  Surrey  Canal  Co.  v. 

Chapman  v.  Cripps,  ib.  867 ;  Mildred  v.  Sail,  1  M.  &  G.  392,  403  ;  9  L.  J.  C.  P. 

Weaver,  3  F.  &  F.  30 ;  Behrens  v.  Eiehards  829. 

(1905),  2  Oil.  614;  74  L.  J.  Oh.  615.  (p)  Reg.  v.  East  Mark  (Tything),  11 

.    (m)  Beg.  v.  HawMurst,  11  W.  E.  9 ;  7  Q.  B.  877 ;  17  L.  J.  Q.  B.  177.  Williams, 

L.  T.  N.  S.  268.  J.,  Dawes  v.  EawMns,  8  0.  B.  N.  S.  848 

(n)  Poole  V.  HusMmon,  11 M.  &  W.  827.  at  p.  857 ;  29  L.  J.  0.  P.  343. 

(o)  Littledale,  J.,  Barraelough  v.  John-  (g)  Beg.  v.  Petrie,  4  E.  &  B.  737;  24 

eon,  8  Ad.  &  15.  99  at  p.  105 ;  7  L.  J.  L.  J.  Q.  B.  167. 
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way  along  it,  except  so  far  as  the  necessary  repairs  of  the  wall 
might  make  a  temporary  stoppage  of  the  way  necessary,  and  the 
same  evidence  of  user  will  raise  a  presumption  of  a  dedication  of 
a  right  of  way  by  the  owner  of  the  soil  in  the  case  of  such  an 
embankment,  as  in  any  other  case  of  uninterrupted  user  by  the 
public  (r). 

Occupation  roads,  laid  out  through  an  estate  for  the  use  of  the 
occupiers,  are  not  thereby  necessarily  dedicated  to  the  public  (s). 
But  where  a  road  has  been  set  out  under  the  award  of  inclosure 
commissioners  as  an  occupation  road  to  be  used  and  repaired  by 
particular  persons,  there  is  nothing  to  prevent  the  owners  from 
dedicating  it  to  the  public,  so  that  it  would  become,  instead  of  an 
occupation  road  only,  a  public  highway  (t). 

If,  however,  the  slightest  obstruction  is  put  up,  showing  that 
the  owner  of  the  soil  does  not  intend  to  give  a  general  right  of 
passage,  that  will  prevent  a  dedication.  "  If  he  had  drawn  a 
thread  there  it  would  have  done  "  (u).  A  single  act  of  interrup- 
.tion  by  the  owner  is  of  much  more  weight,  upon  the  question  of 
intention,  than  many  acts  of  enjoyment  (x).  The  erection  of  a 
gate,  or  a  bar,  though  it  may  be  knocked  down,  may  be  sufficient 
to  rebut  the  intention  to  dedicate  (2/) ;  and  if  the  owner  of  the 
soil  shuts  up  the  way  only  one  day  in  the  year,  that  is  sufficient 
to  show  that  he  does  not  intend  to  dedicate,  but  to  give  a  licence 
only  (z).  To  support  a  dedication,  the  street  or  road  must  be 
finished  as  a  perfect  street ;  for,  if  the  footways  are  not  completed, 
or  paving  has  to  be  done,  or  fences  to  be  put  up,  the  evidence  of 
an  intention  to  dedicate  is  insufficient  (a),  unless  the  way  has  been 
used  in  its  unfinished  state  as  a  public  thoroughfare  for  a  con- 
siderable number  of  years  (b). 

There  may  be  a  highway,  by  dedication  to  the  public,  where 
there  is  no  thoroughfare.  Whether  in  such  a  place  a  highway 
exists  in  fact  is  a  question  for  the  jury  (e).  Where  there  was  a 
public  street,  and  at  the  side  of  it  a  passage  leading  to  a  court, 
consisting  of  fifteen  houses,  all  of  which  belonged  to  the  plaintiff, 
but  the  court  had  been  freely  used  by  the  public  for  many  years 
without  restriction,  it  was  held  that  this  was  evidence  from  which 


(}•)   Greenwich    Board  of    Works    v.  Lethbridge  v.    Winter,  1    Camp.    263 ; 

Maudslay,  L.  K.  5  Q.  B.  397 ;  39  L.  J.  Bex  v.  BuoJcingham  (^Marquis),  4  Oampb. 

Q.  B.  205.  190. 

(s)  Selhy  v.  Crystal  Palace  District  Gas  (z)  Trustees   of  British   Museum   r. 

Co.,  30  Beav.  606 ;  31  L.  J.  Ch.  595.  Finnis,  5  0.  &  P.  460. 

(<)  Eeg.  V.  Bradfield,  L.  B.  9  Q.  B.  (a)  Woodyer  v.  Hadden,  5  Taunt.  125. 

552 ;  43  L.  J.  M.  C.  155.  (6)  Jarvis  v.  Bean,  3  Bing.  447 ;  4  L.  J. 

(u)  Per  Gibbs,  J.,  Woodyer  v.  Hadden,  (O.  S.)  C.  P.  141. 

5  Taunt.  125  at  p.  135.  (0)  Woodyer  v.  Sadden,  5  Taunt.  125 ; 

(k)  Per  Parke,  B.,  Poole  v.  EusMnson,  Bateman  v.  Bluch,  18  Q.  B.  870 ;  21 

11 M.  &  W.  827  at  p.  830.  L.  J.  Q.  B.  406. 

(y)  Roberts  v.  Karr,  1  Campb.  262; 


886  INJURIES  TO  PUBLIC    EIGHTS.  [CHAP.  XI. 

a  jury  might  find  a  dedication  to  the  public,  although  the  court 
and  the  thoroughfare  had  originally  been  made  for  the  use  of  the 
occupiers  of  the  houses,  and  led  only  to  their  dwellings  {d).  But 
if  a  road  is  made  for  the  accommodation  of  particular  persons 
only,  it  is  not  a  public  road ;  and  there  is  no  reason  why  the 
inhabitants  in  a  street  which  is  not  a  thoroughfare  should  not  put 
up  a  fence  at  the  end  of  it,  and  exclude  the  public  (e). 

Who  may  dedicate. — A  mere  tenant  or  lessee  has  no  power  to 
throw  open  land  to  the  public,  and  create  a  public  thoroughfare,  in 
derogation  of  the  rights  of  the  landlord  or  reversioner.  There 
cannot  be  a  public  way  by  dedication,  unless  there  is  some  evidence 
to  show  that  the  owner  of  the  soil  has  consented  to  such  user. 
The  consent  of  the  lessee  is  not  sufficient  for  that  purpose,  because 
it  cannot  bind  the  owner  of  the  inheritance  (/).  There  cannot  be 
a  dedication  of  a  way  to  the  public  by  a  tenant  for  ninety-nine 
years  without  the  consent  of  the  owner  of  the  fee  {g).  But,  from 
long-continued  user,  going  back  as  far  as  living  memory  will 
extend,  over  land  under  lease,  a  dedication  to  the  public  anterior 
to  the  lease  maybe  inferred,  although  no  proof  of  user  prior  to  the 
lease  is  given  (A) ;  and,  if  the  acts  of  user  are  notorious,  and  go  on 
for  a  great  length  of  time,  and  notwithstanding  a  frequent  change 
of  tenants,  it  may  be  presumed  that  the  owner  has  been  made  aware 
of  them,,  and  that  the  way  was  used  with  his  concurrence  (i). 

Land  acquired  under  an  Act  of  Parliament  by  a  public  body 
for  public  purposes,  or  by  a  corporation  for  the  purposes  for  which  it 
was  incorporated,  may  be  dedicated  by  them  so  long  as  the  use  by 
the  public  be  not  incompatible  with  the  objects  prescribed  by 
the  Act  (/<;). 

Limited  dedication. — There  can  be  no  dedication  of  a  way  to 
the  public  for  a  limited  time,  certain  or  uncertain.  If  dedicated 
at  all,  it  must  be  dedicated  in  perpetuity.  Once  a  highway  always  a 
highway  (Z).  There  may,  however,  be  a  dedication  of  a  way  for 
a  limited  purpose,  as  for  a  foot-way,  horse-way,  or  drift-way ;  but 
there  cannot  be  a  dedication  to  a  limited  part  of  the  public,  as  to 
the  inhabitants  of  a  particular  parish.  Such  a  dedication  would  be 
simply  void  (m).  The  public  can  take  no  more  extensive  right  of 
way  than  the  owner  of  the  fee  thinks  fit  to  grant  or  to  allow. 

(d)  Bateman  v.  Sluch,  18  Q.  B.  870 ;  (i)  Davies  v.  Stephens,  7  0.  &  P.  570. 
21  L.  J.  Q.  B.  406.  (7.;)  Rex  v.  Ledlce  {InhaUtants),  5  B.  & 

(e)  Best,  J.,  Wood  v.  Veal,  5  B.  &  Aid.       Ad.  469 ;  Grand  Junetion  Canal  Co.  v. 
454  at  p.  457.  Petty,  21   Q.  B.  D.  273  ;  57  L.  J.  Q.  B. 

(/)  Wood  V.  Veal,  5  B.  &  Aid.  454 ;  572.     See  Qoniy'8  Case,  ante,  p.  405, 

Harper  v.  Charlesworih,  4  B.  &  0. 574, 591 ;  note  (/  ). 

4  L.  J.  (O.  S.)  K.  B.  22.    Of.  ante,  p.  402;  (I)  Byles,  J.,  Dawes  v.   BawMns.  8 

(Sf)  Baxter  v.  Taylor,  4  B.  &  Ad.  72  at  C.  B.  N.  S.  848  at  p.  858 ;  29  L.  J.  0.  P.  343. 

p.  75;  2  L.  J.  K.  B.  65.  (m)  Poole  v.  Eushimon,  11  M.  &  W. 

(ft)   Winterhottam    v.    Devliy    {Lord),  827  at  p.  830 ;   Bermondsey   Vestry  v. 

L.  R.  2  Ex.  316;  36  L.  J.  Ex.  194.  Broion,  L.  B.  1  Eq.  204. 
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They  must  take  seeundum  formam  doni ;  and  if  they  cannot  take 
according  to  that,  they  cannot  take  at  all.  If  a  restriction  cannot 
by  law  exist  as  to  a  public  way,  then  the  grant  is  only  a  revocable 
licence.  Where,  therefore,  a  landowner  suffered  the  public  to  use 
for  several  years  a  road  through  his  estate  for  all  purposes  except 
that  of  carrying  coals,  it  was  held  that  this  was  either  a  limited 
dedication  of  the  road  to  the  public,  or  no  dedication  at  all,  but 
only  a  revocable  licence ;  and  that  a  person  carrying  coals  along 
the  road,  after  notice  not  to  do  so,  was  a  trespasser  («.). 

If  the  right  of  passage  has  been  granted  subject  to  a  right 
vested  in  the  adjoining  landowners  of  depositing  goods  on  the  soil 
of  the  way,  the  public  must  take  the  right  subject  thereto  (o). 
Where  there  was  a  strip  of  uninclosed  land  between  a  public 
carriage-road  and  a  paved  footpath,  and  the  owners  of  the  houses 
by  the  side  of  the  paved  footway  had  always  by  permission  of  tlie 
owner  of  the  soil  used  the  space  between  the  footway  and  the 
carriage-way  for  purposes  connected  with  their  occupations  when- 
ever they  had  occasion,  it  was  held  that  such  use  as  the  public 
had  of  it  was  of  a  limited  character,  and  was  subject  to  the  use 
of  it  made  by  the  occupiers  (f).  So,  if  the  highway  has  been 
dedicated  subject  to  the  right  to  have  door-steps  or  cellar-flaps 
projecting  into  it,  the  public  must  take  the  road  as  it  is  given  to 
them,  subject  to  those  obstructions  {q).  So  the  owner  of  a  field 
may  dedicate  a  footpath  to  the  public  over  it,  subject  to  his  right 
to  plough  it  up  in  due  course  of  husbandry,  although  that,  for 
the  time,  destroys  all  traces  of  the  path  {r). 

Where  an  ancient,  unfenced  tidal  ditch  ran  alongside  a  public 
highway,  and  the  commissioners  of  sewers  took  possession  of  the 
ditch  under  the  powers  of  an  Act  of  Parliament,  for  the  purpose 
of  their  sewerage,  and  the  plaintiff,  on  a  dark  night,  tumbled  into 
the  ditch  with  his  horse  and  carriage,  it  was  held  that  the  com- 
missioners of  sewers  were  not  responsible  for  the  injury,  as  the 
highway  and  the  ditch  had  immemorially  existed  in  the  same 
state,  and  the  commissioners  were  under  no  obligation  to  fence  it 
off  from  the  road.  "  It  is  the  case  of  a  road,"  observes  Parke,  B., 
dedicated  to  the  public  with  a  sewer  beside  it.  This  is  an  ancient 
sewer,  which  has  existed  with  the  highway  time  out  of  mind,  and, 
therefore,  the  public  have  only  a  right  to  the  highway  subject  to 
the  sewer  "  (s). .   But,  whenever  a  highway  has  been  dedicated  to 

(ri)  Stafford  ^Marquis)  v.  Coyney,  7  B.  0.  B.  N.  S.  221 ;  33  L.  J.  C.  P.  1. 
&  0.  257 ;  5  L.  J.  (O.  S.)  K.  B.  285.  (r)  Mercer  v.  Woodgate,  L.  E.  5  Q.  B. 

(o)  Morant  v.  Chaniberlain,  6  H.  &  N.  26  ;  39  L.  J.  M.  C.  21 ;  Arnolds.  Blaher, 

541 ;  30  L.  J.  Ex.  299.  L .  E.  6  Q.  B.  433 ;  40  L.  J.  Q.  B.  185. 

(p)  Le  Neve  v.  Mile  End  Vestry,  8  E.  (s)  Gornwell  v.  Metropolitan  Gommis- 

&  B.  1054;  27  L.  J.  Q.  B.  208.  sion  of  Sewers,  10  Exoh.  771.     Black- 

(o)  Fisher  v.  Prowse,  2  B.  &  S.  770;  bum,  J.,  Fisher  v.  Prowie,  2  B.  &  S. 

31  L.  J.  Q.  B.  212 ;  Bohhim  v.  Jones,  15  770  ;  31  L.  J.  Q.  B.  212. 
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the  public,  subject  to  certain  obstructions  left  in  it  for  the  con- 
venience of  the  occupiers  of  the  adjoining  houses,  the  obstruction 
or  inconvenience  to  the  public  must  not  be  increased  by  any  act 
of  commission  or  omission.  Cellar-doors  or  cellar-flaps  must  not 
be  left  open  or  unfastened,  so  as  to  expose  the  public  to  any  un- 
usual, unexpected,  or  unforeseen  danger ;  and  all  things  accessorial 
to  the  beneficial  use  of  the  adjoining  dwellings  must  be  kept  in  a 
proper  state,  either  by  the  occupiers  of  the  houses,  or  by  those 
upon  whom  the  law  casts  the  burden  of  repair  (f) . 

If  an  owner  of  land  has  been  content  to  allow  the  public  a 
limited  right  of  way  over  his  lands  and  across  a  brook  by  a  certain 
number  of  stepping-stones,  no  one  has  any  right  to  widen  the 
footpath  or  the  stepping-stones,  or  to  do  anything  to  increase  the 
public  accommodation,  or  enlarge  the  right  of  passage,  without 
the  consent  of  the  landowner.  If,  therefore,  flag-stones  are  placed 
on  the  stepping-stones,  so  as  to  make  a  kind  of  rough  bridge,  the 
landowner  has  a  right  to  remove  them  (m). 

"When  a  way  has  been  dedicated  to  the  use  of  the  public  subject 
to  a  gate  across  it,  the  public  can  only  take  the  way  subject  to 
the  inconvenience  of  the  gate  (x) ;  but,  when  the  way  has  been 
dedicated  without  a  gate,  the  owner  of  the  soil  cannot  lawfully 
obstruct  the  road  with  a  gate  (y). 

Common  highway  of  necessity. — "  If  there  be  but  one  road  to  a 
place,  and  no  other  way  of  going,  that  is  a  way  of  necessity  "  {z). 
If  a  vill  is  erected,  and  a  way  laid  out  to  it,  if  there  is  no  other 
way  but  that  to  the  vill,  it  is  not  material  quo  animo  it  was  laid 
out,  it  shall  be  deemed  a  public  way  (a). 

User  hy  the  puhlio — Spaces  by  the  side. — Generally  speaking,  if 
there  are  fences  on  either  side  of  a  highway,  the  prima  facie  pre- 
sumption would  be  that  the  whole  width  between  the  fences  had 
been  dedicated  (J).  But  there  may  be  uninclosed  spaces  by  the 
sides  of  a  metalled  highway ;  and  there  is  no  invariable  presump- 
tion that  the  highway  extends  in  width  to  the  fence  on  either 
side.  The  nature  of  the  district,  the  width  and  level  of  the 
spaces,  and  the  regularity  of  the  lines  of  fence,  are  to  be  taken 
into  account  in  determining  the  question  of  dedication,  and  acts 
of  ownership  by  adjoining  proprietors  may  rebut  any  presumption 
of  dedication  (c). 

(t)  Daniels  v.  Potter,  4  C,  &  P.  262 ;  (z)   Chichester  v.  Lethbridge,  Willes, 

Proctor  V.  Harris,  ib.  337;    Hughes  v.  71. 

Macfie,  2  H.  &  C.  744 ;  33  L.  J.  Ex.  177  ;  (a)  Reg.  v.  Eornsey  (Inhabitants),  10 

Bobbins  v.  .Tones,  15  0.  B.  N.  S.  221 ;  33  Mod.  150. 

L.  J.  0.  P.  1.  (6)  Harvey  v.   Truro  Rural   Council, 

(«)  Sutoliffe   V.   Sowerby  (Surveyors),  [1903]  2  Ch.  638 ;  72  L.  J.  Ch.  705. 

1  L.  T.  N.  S.  7.  (o)  Belmore  (Countess)  v.  Kent  County 

(x)  Davies  v.  Stephens,  7  0.  &  P.  570.  Council  (1901),  1  Ch.  873 ;  70  L.  J.  Ch. 

(y)  James  v.  Hayward,  Cro.  Oar.  184 ;  501 ;    Cffin  v.  Roohford  Rural   Council 

W.  Jones,  221.  (1900),  1  Ch.  342 ;  75  L.  J.  Ch.  348. 
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"  I  am  strongly  of  opinion,"  observed  Lord  Tenterden,  "  when 
I  see  a  space  of  fifty  or  sixty  feet,  through  which  a  road  passes 
between  inclosures  set  out  under  an  Act  of  Parliament,  that, 
unless  the  contrary  be  shown,  the  public  are  entitled  to  the  whole 
of  that  space,  although,  perhaps,  from  economy,  the  whole  may 
not  have  been  kept  in  repair  "  (d),  A  highway  board,  therefore, 
or  other  authority  having  jurisdiction  over  a  highway  set  out 
under  an  Inclosure  Act,  are  justified  in  cutting  down  trees 
growing  on  the  space  between  the  highway  as  actually  used,  and 
its  boundary  as  set  out  in  the  Inclosure  Act,  but  not,  it  seems,  in 
selling  them,  as  against  the  owner  of  the  soil  in  which  they 
grew  (e). 

If  a  person  uses  a  highway  for  purposes  other  than  passing  and 
repassing,  he  becomes  a  trespasser  (/) ;  and  so  where  a  person 
went  on  a  highway  which  crossed  a  moor,  solely  for  the  purpose 
of  interfering  with  a  grouse  drive  across  the  moor  and  highway, 
he  was  held  to  be  a  trespasser  (g). 

The  right  to  the  use  of  a  public  footway  includes  the  right  of 
bringing  on  to  it  all  the  ordinary  accompaniments  of  a  foot- 
passenger,  not  being  of  a  size  to  obstruct  the  way  and  interfere 
with  the  use  of  it  by  other  passengers  (/t). 

User  by  adjoining  owners. — A  proprietor  whose  land  adjoins  a 
public  highway  has  a  reasonable  right  of  access  from  his  land  to 
the  highway  or  vice  versa,  and  also  a  reasonable  right  of  stopping 
on  the  highway  for  the  purpose  of  exercising  his  right  of  access. 
Thus  one  who  has  a  house  may  have  his  carriage  stop  a  reasonable 
time  in  front  of  the  door  to  take  up  or  set  down  ;  and  so  he  may 
have  a  waggon  stop  there  to  deliver  coals  (i). 

Extinction. — A  public  highway  ceases  to  be  such  when  the 
access  to  it  at  each  end  has  become  impossible  by  reason  of  ways 
leading  to  it  having  been  legally  stopped  up  (Jt).  But  the 
stoppage  of  one  end  only  does  not  make  a  road  cease  to  be  a 
public  highway,  for  the  public  still  retain  the  right  to  go  over  it 
to  the  end  and  back  (I). 

There  can  be  no  dedication  for  a  limited  time,  certain  or  un- 
certain. If  dedicated  at  all,  the  way  is  dedicated  in  perpetuity. 
Hence  the  maxim  "  once  a  highway,  always  a  highway  ;  "  for  the 

(d)  Bex  V.  Wright,  3  B.  &  Ad.   681      1  Q.  B.  142 ;  62  L.  J.  Q.  B.  117. 

at  p.  683 :    1  L.  J.  M.  C.  74 ;  Beg.  v.  (ft)  Beg.  v.  Matldas,  2  F.  &  P.  570. 

United  Kinqdom  Telegraph  Co.,  31  L.  J.  (i)  Original  SaHlepool  Collieries  Co. 

M.  0.  166 ;  2  B.  &  S.  647,  n. ;   Wilkins  v.  Gibbs,  5  Ch.  D.  713 ;   46  L.  J.  Ch. 

V.  Day,  12  Q.  B.  D.  110 ;  Niool  v.  Beau-  311. 
mont,  53  L.  J.  Ch.  853.  (&)  Bailey  v.  Jamieton,  1   0.   P.  D. 

(e)  Turner     v.     Bingwood    Highway  329. 

Board,  L.  E.  9  Eq.  418.  (0  Wood  v.  Veal,  5  B.  &  A.  454.   Per 

(f)  Hickman    v.    Maisey,    [1900]    1      'Paitesaa,3.,Bexv.Doimshire(Marquig), 
Q.  B.  752  ;  69  L.  J.  Q.  B.  511.  4  Ad.  &  B.  698  at  p.  713 ;  5  L.  J.  K.  B. 

(3)  Harrisonv.Butland{Dulce)Q.Sd3),      50. 
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public  cannot  release  their  right ;  and  there  is  no  extinguishment 
of  the  public  right  by  presumption  or  prescription  (m). 

Ohstruotions  in  highways. — "If  a  man  hangs  a  gate  upon  a 
post,  and  shuts  it  with  a  catch  upon  another  post  across  the  high- 
way, so  that  men  cannot  pass  without  opening  the  gate,  but  by 
opening  of  it  they  may  well  pass,  yet  this  is  a  common  nuisance ; 
for  the  gate  in  a  way  made  de  novo,  where  no  gate  was  before,  is 
an  impediment  to  the  King's  people  in  their  passage  "  (n) ;  and 
a  man  has  no  right  to  put  such  an  impediment  in  the  road  where 
none  before  existed.  But  gates  which  have  been  in  highways 
time  out  of  mind  are  not  any  nuisance,  because  it  may  be  intended 
that  they  began  by  virtue  of  an  ancient  writ  of  ad  quod 
damnum  (o),  or  by  composition  with  the  owner  when  the  high- 
way was  dedicated  (p).  The  following  acts  and  omissions  have 
been  held  to  constitute  obstructions  to  highways: — occupiers 
of  houses  placing  earth  or  bricks  upon  the  surface,  taking  up 
the  pavement,  or  opening  trenches  (q);  a  corporation  without 
statutory  powers,  doing  any  of  those  acts  (r),  or  raising  or  lower- 
ing the  level  of  the  road  (s),  or  fixing  telegraph  posts  (t).  Caus- 
ing large  crowds  to  collect  (u)  is  also  an  obstruction  and  a 
nuisance. 

Whenever  one  man  wilfully  interferes  with  the  free  right  of 
passage  of  another  along  a  public  highway,  he  does  an  unlawful 
act,  and,  if  special  damage  is  caused  by  the  unlawful  act,  an 
action  for  damages  is  maintainable ;  and,  whenever  a  private 
injury  has  been  sustained  from  an  unauthorized  obstruction  in  a 
public  thoroughfare,  the  injured  party  is  entitled  to  compensation 
in  damages.  If  one  proprietor  of  an  omnibus  or  stage-coach  wilfully 
runs  his  conveyance  before  that  of  another  proprietor  in  a  public 
thoroughfare,  stopping  when  he  stops,  and  going  ahead  of  him 
when  he  goes  on,  and  crossing  his  path,  so  as  to  interfere  with  the 
business  of  the  latter  by  preventing  him  from  having  the  free  use 
of  the  highway,  the  person  so  obstructing  the  public  thoroughfare 
will  be  responsible  in  damages  to  the  party  whose  free  right  of 
passage  has  been  wilfully  obstructed.    There  is,  in  that  case,  such 

(m)  ByleSi  J.,  Dawes  v.  MawJcins,  8  App.  Cas.  256 ;    48  L.  J.  P.   0.  61  ; 

C.  B.  N.  S.  848  at  p.  858 ;  29  L.  J.  0.  P.  Ogston  v.  Aberdeen  Distnet  Tramways, 

343.  [1897]  A.  0.  Ill ;  66  L.  J.  P.  C.  1. 

(n)  Viner  Abr.  Nusance,  0.  (s)  Eeg.  v.  Scott,  8  Q.  B.  543;.  11 

(o)  James  Y,  Sayward,  Gro.  Oar.  184;  L.  J.  Q.  B.  254;   Ait.-Gen.  v.  Conduit 

W.  Jones,  221.  Colliery  Co.,  [1895]  1  Q.  B.  301  ;   64  L. 

(p)  Viner  Abr.  Nusanoe,  0.  J.  Q.  B.  207. 

(g)  Meg.  v.  Longion  Oas  Co.,  2  E.  &  E.  (()  Beg.  v.  United  Kingdom  Telegraph 

651;    29  L.   J.   M.   C.   118;   Nieol  v.  Co.,  31  L.  J.  M.  0.  166;    2  B.  &  S, 

Beaumcmt,  53  L.  J.  Ch.  858  ;  Att.-Gen.  v.  647,  n. 

Cambridge  Gas  Consumers  Co.,  L.  E.  4  («)  Bex  v.  Carlile,  6  G.  &  P.  637  ; 

Ch.  71 ;  38  L.  J.  Oh.  94.  Bex  v.  Sarmon,  1   Burr.   516  ;   Bex  v. 

(r)  Preston    Corporation  v.  FuUwood  Moore,  3  B.  &  Ad.  184 ;  1  L.  J.  M.  0. 

Local   Board,    53    L.    T.    N.    S.    718;  30;   Walker  v.  Brewslei',L.B,.  5 'Efy.  25; 

Baihurst    (BorougK)    v.   Macphereon,  4  37  L.  J.  Cli.  38, 
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a  combination  of  injury  and  damage  as  will  give  rise  to  a  cause 
of  action  (x). 

The  occupier  of  premises  abutting  on  a  highway  has  a  private 
right  of  stepping  to  and  from  his  premises  from  and  to  the  high- 
way, and  if  this  right  is  interfered  with,  an  action  for  damages  or 
an  injunction  will  lie  (y). 

Any  unauthorized  user  of  any  part  of  the  highway  to  the 
annoyance  of  the  King's  subjects  is  an  indictable  offence,  and  is 
actionable  if  it  results  in  private  or  particular  damage  (z).  Upon 
an  indictment  for  depositing,  hewing,  and  sawing  logs  of  a  timber 
in  a  public  street,  the  defendant's  counsel  instanced  the  case  of 
draymen  delivering  hogsheads  of  beer  from  their  drays  into  the 
cellar  of  a  public-house.  But  Lord  EUenborough  said,  "  If  an 
unreasonable  time  is  occupied  in  the  operation  of  delivering  beer 
from  a  brewer's  dray  into  the  cellar  of  a  publican,  this  is  certainly 
a  nuisance.  A  cart  or  waggon  may  be  unloaded  at  a  gateway ; 
but  this  must  be  done  with  promptness.  So  as  to  the  repairing 
of  a  house  ;  the  public  must  submit  to  the  inconvenience  occasioned 
necessarily  in  repairing  the  house ;  but  if  this  inconvenience  is 
prolonged  for  an  unreasonable  time,  the  public  have  a  right  to 
complain,  and  the  party  may  be  indicted  for  a  nuisance." 
Then  alluding  to  the  defendant  in  the  particular  case,  his  lord- 
ship continued,  "  He  is  not  to  eke  out  the  inconvenience  of  his 
own  premises  by  taking  in  the  public  highway  into  his  timber- 
yard  "  (a).  A  stage-coach  may  set  down  or  take  up  passengers  in 
the  street,  but  this  must  be  done  in  a  reasonable  time,  for  "no 
man  can  make  a  stable- yard  of  the  King's  highway  "(&).  And 
where  a  large  agricultural  roller  was  left  on  the  highway  it  was 
held  an  unreasonable  user,  and  the  owner  of  the  roller  was  held 
responsible  for  damage  ensuing  from  a  horse  taking  fright  at  the 
roller  (c). 

If  a  man  builds  a  house  or  a  bridge,  so  as  to  obstruct  a  public 
thoroughfare,  he  cannot  escape  from  liability  by  saying  that  it  was 
the  fault  of  the  builder,  in  not  constructing  it  in  some  different 
manner  (d).  If  the  occupier  of  a  building  adjoining  a  highway 
directs  certain  repairs  to  be  done,  and  it  becomes  necessary  to 
excavate  the  earth,  and  remove  materials  from  the  premises,  and 

(x)  Green  v.  London  General  Omnibus  Att.-Gen.  v.  Sheffield  Gas  Consumers'  Co., 

Co.,  7  C.  B.  N.  S.  290 ;  29  L.  J.  0.  P.  13.  3  De  a.  M.  &  G.  304,  339  ;  22  L.  J.  Ch. 

ly)  Fritz  v.  Hohson,  14  Oh.  D.  542;  811;     Att.-Gen.    v,    Brighton   &   Hove 

49   L.  J.    Oh.  321 ;    Chaplin  v.    West-  Go-operative  Association,  [1900]   1  Oh. 

minster  Corporation,  [1901]  2  Ch.  329;  276;  69  L.  J.  Ch.  204. 

70  L.  J.  Ch.  679.  (o)  Wilkins  v.  Day,  12  Q.  B.  D.  110  ; 

(z)  See  Barber  v.  Fenley,  [1893]  2  Ch.  Jeffery  v.  St.  Pancras  Vestry,  63  L.  J. 

447;  62  L.  J.  Oh.  623;  and  ante,  pp.  10,  Q.  B.  618. 

380.  (.d)  Sole  V.  Sittingbourne,  &c..  Bail- 

(a)  Bex  V.  Jones,  3  Campb.  230.  way,  6  H.  &  N.  488;  30  L.  J.  Ex.  81 ; 

(6)  Rex  V.  Cross,  3  Oampb.  224.     See  Gray  v.  Pullen,  5  B.  &  S.  970  ;  34  L.  J. 

also  Harris  v.  Mobbs,  3  Ex.  D.  268  ;  Q.  B.  265. 
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tte  excavated  earth  and  materials  are  placed  in  the  high-road  in 
front  of  the  building,  with  the  knowledge  and  sanction  of  the 
occupier,  the  latter  will  be  responsible  for  the  obstruction,  although 
it  was  placed  there  by  the  workmen  of  a  builder  or  contractor. 
If,  seeing  the  obstruction  and  the  danger  of  it,  and  having  control 
over  everybody  working  upon  his  own  land,  he  does  nothing  to 
prevent  or  abate  the  nuisance,  if  he  silently  acquiesces  in  the 
conversion  of  the  highway  into  a  place  of  deposit  for  materials 
brought  from  his  own  premises,  there  will  be  evidence  to  go  to  a 
jury  of  the  things  having  been  placed  in  the  highway  by  his 
authority  (e). 

Nuisances  to  highways. — If  a  person  erects  or  constructs  upon 
his  land  anything  calculated  to  interfere  with  the  convenient  use 
of  the  highway,  he  commits  a  nuisance  (/).  Thus  a  spiked  (ff)  or 
defective  (A)  fence  adjoining  a  highway,  or  a  lamp  overhanging 
it  (i),  a  loose  coal-plate  (k),  a  heap  of  refuse  on  adjoining 
land  (I),  may  be  nuisances.  Storing  inflammable  materials  (m), 
-exposing  persons  with  infectious  diseases  (re),  a  horse  with  glanders 
(at  a  fair)  (o),  a  dead  body  (p),  these  are  also  nuisances.  A  steam- 
roller (q),  a  locomotive  engine  (r),  a  rail-road  (s),  or  tramway  (t) 
laid  out  without  authority,  may  also  constitute  a  nuisance, 
Negligent  blasting  in  a  quarry  has  been  held  to  be  a  nuisance  (u). 
If  a  hole  is  left  so  near  to  a  highway  that  a  person  lawfully  using 
it  may,  if  he  slips  on  the  highway,  fall  into  the  hole,  this  may  be 
a  nuisance  (x). 

Liability  of  occupier. — The  occupier  of  a  house  or  land,  which 
is  in  a  state  dangerous  to  the  neighbourhood,  is  responsible  to 
the  public  and  to  the  owners  and  occupiers  of  the  adjoining 
property  who  may  sustain  damage  from  the  want  of  proper  repair ; 

(e)  Burgess  v.  Gray,  1  0.  B.  578 ;  14  (to)  Beg.  v.  Luter,  26  L.  J.  M.  0.  196. 

L.  J.   C.  P.   184;   Bush    v.  Steinman,  (»)  Rex  v.  Fantenda'fio,  4  M.  &  S.  73, 

1  Bos.  &  P.  404,  408 ;  Mlit  v.  Sheffield  76 ;  Bex  v.  Burnett,  4  M.  &  S.  272. 

Gas  Co.,  2  B.  &  B.  767 ;  23  L.  J.  Q.  B.  (o)  Beg.  v.  Benson,  Dears.  C.  0.  24. 

42 ;  ante,  p.  136.    See  53  & 54  Vict.  c.  59,  (p)  Beg.  v.  Clark,  15  Cox  0.  0.  171. 

s.  35 ;  and  as  to  ihe  erection  of  hoardings  (g)  Jeffery  v.  St.  Pancras   Vestry,  63 

to  protect  passers-by,  sect.  34.     See  also  L.  J.  Q.  B.  618. 

as  to  the  Metropolis,  53  &  54  Vict.  o.  (r)  Powell  v.  Fall,  5  Q.  B.  D.  597 ;  49 

coxliii.,  s.  32.  L.  J.  Q.  B.  428. 

(/)  Brown  v.  Eastern  &  Midland  By.,  (s)  Bex  v.  Morris,  1  B.  &  Ad.  441 ;  9 

22  Q.  B.  D.  391 ;  58  L.  J.  Q.  B.  212.  L.  J.  (0.  S.)  K.  B.  55. 

(o)  Fenna  v.   Clare  (1895),  1  Q.  B.  (t)  Beg.    v.   Charlesimrth,   16   Q.   B. 

199;  64L.  J.  Q.  B.  238.  1012. 

(h)  Harrold  v.  Watney  (1898),  2  Q.  B.  (ij)  Beg.  v.  Mutters,  84  L.  J.  M.  C.  22. 

320 ;  67  L.  J.  Q.  B.  771.  As  to  the  fencing  of  quarries  adjoining 

(i)  Tarry  v.  AsUon,  1  Q.  B.  D.  314  ;  the  highway,  see  50  &  51  Vict.  c.  19. 

45  L.  J.  Q.  B.  260.  (a;)  Barnes  v.  Ward,  9  C.  B.  392,420 ; 

(7s)  Bowen  v.  Anderson,  [1894],  1  Q.  B.  19  L.  J.  C.  P.  195,  200  ;  Binlcs  v.  South 

164.  Yorks  Bly.  &  Biver  Dun  Co.,  3  B.  &  S.  244 ; 

(?)  Att.-Gen.    v.   Tod-Eeatley  (1897),  32  L.  J.  Q.  B.  26 ;   Hadley  v.  Taylor, 

1  Oh.  560 ;  66  L.  J.  Ch.  275  ;  Brown  v.  L.  K.  1  C.  P.  53.     See  also  SoimseU  v. 

Eastern  &  Midland  Ey.,  22  Q.  B.  D.  391 ;  Smith,  7  C.  B.  N.  S.  731 ;  29  L.  J.  0.  P. 

58  L.  J.  Q.  B.  212.  203. 
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and  it  is  no  answer  for  him  to  say  that  he  is  a  mere  tenant-at- 
will  or  upon  sufferance,  or  has  only  a  temporary  interest  in  the 
premises,  and  is  under  no  obligation  to  maintain  and  repair  them  ; 
for,  if  he  chooses  to  talce  the  benefit  of  the  occupation  of  premises, 
he  must  take  them  with  the  accompanying  burthen  of  preventing 
them  from  becoming  a  source  of  danger  to  others.  Thus,  where 
the  defendant  was  indicted  for  not  repairing  a  ruinous  house 
abutting  upon  a  highway,  and  the  indictment  charged  that  the 
house  was  likely  to  fall  down,  and  that  the  defendant  occupied  it, 
and  ought  to  repair  it,  and  the  jury  found  that  the  house  was 
ruinous  and  likely  to  fall,  and  that  the  defendant  occupied  it, 
but  was  only  tenant-at-will,  the  court  held  that  he  was  neverthe- 
less answerable  to  the  public  for  its  dangerous  condition  (r/). 

Where  the  occupier  of  a  dangerous  area  adjoining  a  highway 
set  up  as  a  defence  that  the  premises  had  been  exactly  in  the 
same  condition  as  far  back  as  could  be  remembered,  and  many 
years  before  he  took  possession  of  them.  Lord  EUenborough  held 
that,  however  long  the  premises  might  have  been  in  a  dangerous 
state,  the  defendant,  as  soon  as  he  took  possession  of  them,  was 
bound  to  guard  against  the  danger  to  which  the  public  had  been 
before  exposed ;  that  the  area  belonged  to  the  house,  and  the  law 
cast  upon  the  occupier  the  duty  of  rendering  it  secure ;  and  that 
he  was  liable  for  the  consequences  of  having  neglected  to  do  so,  in 
the  same  manner  as  if  he  himself  had  originated  the  nuisance  (z). 
No  question  was  raised  in  this  case,  however,  as  to  whether  the 
highway  existed  before  the  area  was  made.  If  that  point  had 
been  established,  the  decision  might  have  been  otherwise  ;  for,  if 
the  area  had  been  made,  and  the  road  afterwards  dedicated  to  the 
public  with  the  unfenced  area  beside  it,  the  public  would  take  the 
right  of  way  subject  to  the  danger  of  the  unfenced  area  (a). 

Every  occupier  of  a  house  is  bound  also  to  secure  his  shutters, 
and  swing-doors,  and  things  placed  against  his  house,  so  that  they 
cannot  be  readily  thrown  down  on  passengers  by  idle  or  mis- 
chievous persons.  Thus,  where  the  cellar-door  of  a  tradesman 
was  opened  and  thrown  back  against  his  house,  and  some  little 
boys  playing  with  the  door  threw  it  over  upon  the  plaintiff  and 
broke  his  leg,  it  was  held  that  the  tradesman  was  responsible  for 
the  injury,  as  he  had  provided  no  fastening  to  keep  the  door  back. 
"  A  tradesman  under  such  circumstances  is  not  bound  to  adopt 
the  strictest  means;  but  he  is  bound  to   use  such  care  as  any 

f,A  Rea   V   Watts,  1  Salk.  357;  S.  C.      Piokard  v.  Smith,  10  0.  B.  N.  S.  470; 
noi,.neg.  v.  Watsm,  2  Ld.  Baym.  856.      Gully ^.  ^SmUh,  12  Q.  B.  D.  121;   53 

(z)  Couvlandy.Sardingham,3  Ciirmph.         (a)  Blackburn,  J.,  Fisher  v.  Prowse, 
398  •  bSp  V.  Bedford  Charity  Trustees,      5  B.  &  S.  770 ;  31  L.  J.  Q.  B.  212. 
IE.  &  e:  697;    29  L.  J.  Q.  B.  53; 
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reasonable  man  looking  at  it  would  say  was  sufficient  "  (6). 
Whether  proper  care  has  been  taken  to  prevent  the  door  from 
falling  forward  is  a  question  of  fact. 

If  a  person  maintains  a  lamp  projecting  over  a  highway  for 
his  own  purposes,  it  is  his  duty  to  maintain  it  so  as  not  to  be 
dangerous  to  the  passengers;  and,  if  it  causes  injury  owing  to 
want  of  repair,  it  is  no  answer  on  his  part  that  he  had  employed 
a  competent  person  to  repair  it  (c).  Where  in  the  district  of  a 
local  board  of  health  a  grid  or  grating  has  been  put  down  in  a 
highway  to  drain  the  surface  water  off  the  road  into  a  sewer  below, 
the  local  board  in  whom  the  sewers  are  vested  by  the  Public 
Health  Act  are  responsible  for  damage  sustained  by  persons  using 
the  highway  from  the  grid  being  in  a  dangerous  state  (d).  Open- 
ing a  highway  with  the  permission  of  the  highway  authority,  for 
the  purpose  of  laying  down  gas  pipes,  is  not  necessarily  a  public 
nuisance  (e). 

Liability  of  owner. — ^The  owner  of  the  land  on  which  a  nuisance 
to  a  public  way  exists  will  be  responsible,  if  he  demises  the  land 
with  the  nuisance  upon  it  (/).  This  has  been  held  to  be  the 
case  when  the  thing  demised  consisted  of  a  wall  erected  so  as  to 
impede  the  access  to  a  public  market  {g),  or  a  dangerous  excava- 
tion made  by  order  of  the  landlord,  and  left  unguarded  and 
unfenced  by  the  side  of  a  public  thoroughfare  (h).  So,  also,  the 
landlord  is  responsible  to  the  public,  if  he  demises  houses  which 
are  in  a  ruinous  state  and  dangerous  to  the  neighbourhood,  either 
from  origin9,l  faulty  construction,  or  from  want  of  proper  and 
timely  repair  (i) ;  unless  at  the  time  of  the  demise  he  did  not 
know  that  the  house  was  in  a  dangerous  state,  and  was  not  to 
blame  for  not  knowing  it,  and  the  tenant  has  covenanted  to 
repair  {Tc),  But,  if  the  houses  or  buildings  are  in  good  repair  and 
condition  at  the  time  of  the  demise,  and  subsequently  become 

(5)  Tindal,  C.J.,  Daniels   v.   Potter,  was  held  that  no  action  lay.    See  also 

4  0.  &  P.  262  ;   Proctor  v.  Harris,  ib.  as  to  Kent's  case,  Oliver  v.  BorsJtam  Local 

337.  Board  (1894),  1  Q.  B.  332;   63  L.  J. 

(c)  Tarry  v.  Ashton,  1  Q.  B.  T>.  814 ;  Q.  B.  181. 

45  L.  J.   Q-  B.  260.    As  to  power  of  (e)    Edgeware    Eighway    Board     v. 

local  authorities  to  make  bye-laws  to  Marrow  District  Gas  Co.,  L.  E.  10  Q.  B. 

prevent   danger   or    obstruction    from  92 ;  44  L.  J.  M.  C.  16.   As  to  the  powers 

telegraph  wires  crossing  a  .street,  see  of  waterworks  companies  to  do  what  is 

53  &  54  Vict.  c.  59,  ss.  13-15,  necessary  in  laying  down  or  repairing 

(d)  White  V.  Hindley  Local  Board,  their  pipes,  see  East  London  Waterworks 
L.  K.  10  Q.  B.  219 ;  44  L.  J.  Q.  B.  114 ;  Co.  v.  St.  Matthew,  Bethnal  Green,  17 
Blaelcmorer.  Mile  End  Old  Tovm(Jestry),  Q.  B.  D.  475;  55  L.  J.  Q.  B.  571. 

9  Q.  B.  D.  451;   51  L.  J.  Q.  B.  496;  (/)  Arde,  p.  496. 

Kent  V.  Worthing  Local  Board,  10  Q.  B.  (gr)  Rex  v.  Pedly,  4  Ad.  &  E.  822;  3 

D.  118 ;  52  L.  J.  Q.  B.  77.    See  this  last  L.  J.  M.  0. 119. 

case  commented  on  in  Moore  v.  Lambeth  Qi)  Leslie  y.  Pounds,  4  Taunt.  649. 

Waterworks   Co.,  17  Q.  B.  D.  462  ;   55  (i)  Todd  v.  Flight,  9  0.  B.  N.  S.  377  ; 

L.  J.  Q.  B.  304,  where  a  flre-plug  was  30  L.  J.  0.  P.  21 ;  Bex  v.  Pedly,  1  Ad. 

lawfully  fixed  and  was  in  good  repair,  &  E.  822 ;  3  L.  J.  M.  0.  119. 

but  by  ordinary  wear  of  the  road  pro-  (Ic)  Gwinnell  v.  Earner,  L.  R.  10  C.  P. 

jccted  and  injured  the  plaintiff,  and  it  658. 
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ruinous  and  dangerous  to  the  neighbonrhood,  the  landlord  is  not 
responsible  for  the  nuisance,  unless  he  has  taken  upon  himself 
the  burthen  of  repairing  and  maintaining  the  premises  during  the 
existence  of  the  lease  (Z),  or  has  renewed  the  lease  after  the  houses 
had  become  ruinous  and  in  danger  of  falling ;  for  an  owner  of  a 
house  is  not,  merely  as  such,  liable  for  its  want  of  repair  (m). 

By  the  General  Highway  Act,  1835  (n),  it  is  enacted,  that  it 
shall  not  be  lawful  for  any  person  to  sink  any  pit  or  shaft,  or  to 
erect  or  cause  to  be  erected  any  steam-engine,  gin,  or  other  like 
machine,  or  any  machinery  attached  thereto,  within  the  distance 
of  twenty-five  yards,  nor  any  windmill  within  fifty  yards,  from 
any  part  of  any  carriage-way  or  cart- way  (o),  unless  such  pit  or 
shaft,  or  steam-engine,  gin,  or  other  like  engine  or  maohinerj', 
shall  be  within  some  house  or  other  building,  or  behind  some  wall 
or  fence  sufficient  to  conceal  or  screen  the  same  from  the  said 
carriage-way  or  cart-way,  so  that  the  same  may  not  be  dangerous 
to  passengers,  horses,  or  cattle  (p) ;  also,  that  it  shall  not  be  lawful 
for  any  person  to  make  or  cause  to  be  made  any  fire  for  calcining 
or  burning  of  ironstone,  limestone,  bricks,  or  clay,  or  the  making 
of  coke,  within  fifteen  yards  from  any  part  of  the  said  carriage- 
way or  cart-way,  unless  the  same  shall  be  within  some  house  or 
other  building,  or  behind  some  wall  or  fence  sufficient  to  screen 
the  same  from  such  carriage-way  or  cart-way.  As  persons  are 
prohibited  from  sinking  pits  or  shafts  within  the  distance  of 
twenty-five  yards  from  any  part  of  a  carriage-way  or  cart-way, 
being  a  highway,  it  follows  that  any  person  who  has  sustained 
injury  from  the  doing  of  a  prohibited  act  is  entitled  to  an  action 
to  recover  compensation  in  damages  from  the  wrong-doer.  If  the 
occupier  negligently  leaves  a  vault  or  area  unfenced  and  un- 
guarded, so  close  to  a  street  or  public  highway  as  to  be  dangerous 
to  passengers,  it  is  no  answer  to  a  claim  for  damages  by  persons 

(0  Payne  v.   Sogers,   2  H.  Bl.  349;  overliang  (Walker  v.  Home,  1  Q.  B.  D. 

Leslie  v.  Pounds,  4  Taunt.  649 ;  Bishop  4 ;  45  L.  J.  M.  0.  34),  is  not  a  wilful 

V.  Bedford  Charity  Trustees,!  E.  &  E.  obstruction  within  sect.  72.    (As  to  trees 

697  ;  29  L.  J.  Q.  B.  53  ;  Bobbins  v.  Jones,  overhanging  in  the  south-western  coun- 

15  0.  B.  N.  S.  221 ;  33  L.  J.  0.  P.  1.  ties,  see  48  Vict.  c.   13.)    Lighting  a 

(m)  Chauntler  v.  Mobinson,  4  Exeh.  fire  within  fifty  feet  of  the  centre  is  a 

163  ■  19  L  J  Ex.  170.  nuisance.     Stinson  v.  Browning,  L.  E. 

(m)  5  &'  6  Wm.  4,  c.  50,  s.  70.    This  1  0.  P.  321 ;  35  L.  J.  M.  0.  152.    See 

Act  also  contains  in  sects.  72, 73,  and  74,  also  27  &  28  Vict.  c.  101,  ss.  25,  51. 

other  provisions  as  to  persons  committing  (o)  This  is  extended  to  turnpike  roads 

nuisances  on  highways.    A  local  sur-  by  27  &  28  Vict.  c.  75.    Steam-plough- 

veyor  was  held   liable  for    leaving  a  ing  machines  are  excepted  by  28  &  29 

heap  of  stones  unfenced  and  unlighted  Vict.  c.  83,  s.  6,  provided  certain  pre- 

under  sect.  72.    Fearnley  v.  Ormsby,  4  cautions  are  taken  whilst  they  are  in 

0  P  D.  136.    So  the  erecting  of  booths  use.    See  also  41  &  42  Vict.  o.  77 ;  Mlis 

is  a  nuisance.    Simpson  v.   Wells,  L.  E.  v.  Hulse,  23  Q.  B.  D.  24;  58  L.  J.  M.  0. 


7  Q.  B.  214;  41  L.  J.  M.  0.  105.    But  91. 
permitting  or  suffering  water  from  the  (p)  As    to    nuisances   from    steam- 
eaves  to  fall  on  the  highway  {Groasdill  threshing  machines,  see  Smith  v.  StoJces, 
ffatcliffe,  5  L,   T.  834),  or  trees  to  4  B.  &  S.  84;  32  L.  J.  M.  C.  199. 
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who  have  fallen  into  the  vault  whilst  endeavouring  to  keep  to  the 
high-road,  to  show  that  there  was  a  narrow  intervening  strip  of 
the  defendant's  land  extending  between  the  highway  and  the  area, 
on  which  the  plaintiff  was  trespassing  at  the  time  he  fell  into  the 
pit  (q).  But,  wherever  a  person  designedly  deviates  from  the 
highway  and  commits  a  trespass,  in  order  to  make  a  short  cut 
across  the  defendant's  land,  and  in  so  doing  falls  into  an  un- 
guarded vault  or  cellar,  the  defendant  is  not  responsible  for  the 
injury  (r). 

Liahility  to  repair — Higliway  authority. — At  common  law  the 
liability  to  repair  highways  and  bridges  lay  upon  the  inhabitants 
of  the  parish.  This  liability  was  of  a  public  nature,  and  could 
only  be  enforced  by  indictment ;  no  action  lay  either  against  the 
inhabitants  at  large  or  against  any  particular  inhabitant.  By  the 
Highway  Act,  1835  (s),  the  office  of  surveyor  of  highways  was 
constituted,  the  duties  and  liabilities  of  the  inhabitants  being 
transferred  to  him.  By  the  Public  Health  Acts,  1848  {t)  and 
1875  (m),  the  duties  and  liabilities  of  the  surveyor  of  highways 
were  transferred  to  the  urban  sanitary  authorities ;  and  now  by 
the  Local  Government  Act,  1894  (v),  the  urban  and  rural  district 
councils  exerci?e  the  rights  and  are  subject  to  the  liabilities  of  the 
surveyor  of  highways.  The  result  is  that  these  bodies  are  not 
liable  for  mere  non-feasance,  but  for  any  misfeasance  they  are 
liable  like  any  individual  (a;). 

Liability  to  repair  ratione  tenurce. — The  duty  of  a  person  liable 
to  repair  a  highway  ratione  tenurce  was  also  enforceable  by  in- 
dictment. Whether  at  common  law  any  action  lay  at  the  suit  of 
a  private  person  injured  by  breach  of  this  duty  is  doubtful  (y). 
On  the  one  hand,  it  would  seem  that  upon  general  principles  an 
action  would  lie,  as  it  usually  does,  when  an  individual  is  specially 
injured  by  breach  of  a  public  duty  (z),  and  in  this  case  the  difficulty 
which  prevents  inhabitants  from  being  sued  does  not  exist.  But 
on  the  other  hand  considerations  of  public  policy  might  well 
intervene  and  prevent  the  action,  because  the  number  of  actions 
to  which  a  man  might  be  subjected  would  render  the  burden  of 
repairing  insupportable.      This  question  is  of  less  importance 

(g)  Barnes  v.  Ward,  9  C.  B.  392;  19  ing  the  highway,  see  50  &  51  Vict.  o.  19. 

L.  J.  0.  P.  195.     See  Eeg.  v.  Dant,  L.  (s)  5  &  6  Wm.  4,  c.  50. 

&  0.  567 ;  34  L.  J.  M.  0.  119 ;  Hadley  («)  11  &  12  Vict.  c.  63. 

V.  Taylor,  L.  E.  1  C.  P.  53.  (m)  38  &  39  Vict.  c.  55. 

(»•)  Hardcastle  v.  South  York,  rtc,  Bail-  («)  56  &  57  Vict.  o.  73,  ss.  21,  25. 

way,  4  H.  &  N.  67 ;  28  L.  J.  Ex.  139 ;  (»)  See  post,  p.  1008. 

/Stone  V.  Jackgon,  16  0.  B.  199 ;  Blyth  v.  ly)  Bundle  v.  Hearle  (1898),  2  Q.  B. 

Topham,  Cro.  Jao.  158 ;  1  EoU.  Abr.  88.  83 ;  67  L.  J.  Q.  B.  741.     For  a  modern 

The  negligent  quarrying  of  stone  near  case  of  liability  to  repair  ratione  tenurie 

a  highway  is  an  Indictable  offence  at  see  Esher  Urban  Council  v.  Marks,  71 

common  law.    Beg.  v.  Mutters,  34  L.  J.  L.  J.  K.  B.  309. 

M.  0.  22.   As  to  fencing  quarries  adjoin-  (z)  See  ante,  pp.  10,  17. 
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since  the  Local  Government  Act,  1894  (a)j  which  provides  that 
where  a  highway  repairable  ratione  tenurce,  appears  on  the 
report  of  a  competent  surveyor  not  to  be  in  proper  repair,  and 
the  person  liable  to  repair  fails,  on  request  of  the  district  council, 
to  put  it  in  repair,  the  council  may  put  it  in  repair  and  recover 
from  him  the  expenses  of  so  doing.  The  occupier,  and  not  the 
owner,  is,  as  he  was  at  common  law,  the  person  liable  to  repair 
within  the  meaning  of  the  enactment  (&).  By  the  Highways  and 
Locomotives  (Amendment)  Act,  1878  (e),  where  it  appears  to  the 
highway  authority  by  the  certificate  of  their  surveyor  that  extra- 
ordinary expenses  have  been  incurred  in  repairing  a  highway 
through  damage  caused  by  excessive  weight  passing  along  the 
same  or  extraordinary  traffic  thereon,  the  authority  may  recover 
from  the  person  by  or  in  consequence  of  whose  order  (d)  the 
weight  or  traffic  has  been  conducted. 

Bridges. — At  common  law,  in  the  absence  of  a  liability  by 
prescription  or  ratione  tenurce,  the  county,  or,  where  there  had 
been  an  incorporation  of  a  town  by  grant  from  the  Crown  of  a 
franchise,  the  district  incorporated,  was  bound  to  repair  bridges  (e). 
By  the  Statute  of  Bridges  (/)  the  persons  bound  to  repair  a 
bridge  are  bound  to  repair  the  highway  at  each  end  of  the  bridge 
for  the  space  of  three  hundred  feet,  unless  they  can  show  that 
by  prescription  or  ratione  tenurce  some  other  person  is  liable 
to  repair  the  highway  (g).  If  a  modern  statute  imposes  a  liability 
to  repair  a  bridge,  there  is  no  presumption  that  the  persons  made 
liable  are  bound  to  repair  the  approaches  for  three  hundred  feet ; 
the  extent  of  their  liability  depends  upon  the  construction  of  the 
statute  (h).  The  maintenance  and  repair  of  county  bridges  is 
now  vested  in  the  councils  of  the  counties  in  which  the  bridges 
are  situate  (i). 

Navigable  rivers— Right  of  navigation. — The  right  of  soil  in 
arms  of  the  sea  and  public  navigable  rivers,  which  is  prima  facie 
vested  in  the  Crown  independently  of  any  ownership  in  the 
adjoining  lands,  must  in  all  cases  be  considered  as  subject  to  the 

(a)  56  &  57  Vict.  c.  73,  s.  25  (2).  Newton,  [1904]  1  K.  B.  62 ;    73  L.  J. 

(6)  Daventry  Mural  Council  v.  ParTcer  K.  B.  24. 

(1900),  1  Q.  B.  1 ;  69  L.  J.  Q.  B.  105  ;  (,d)  Kent  County  Council  v.  Folkestone 

CueJcfieldBural  Council  V.  Goring  (ISaS),  Corporation,   [1905]   1   K.  B.  620;    74 

1  Q.  B.  865  ;  67  L.  J.  Q.  B.  539 ;  Esher  L.  J.  K.  B.  852. 

Urian  Council  v.  Marhs,  71  L.  J.  K.  B.  (e)  Com.  Dig.  Chimin,  B.,  1. 

309.  (/)  22  Hen.  8,  c.  5,  ».  7. 

(c)  41  &  42  Vict.  c.  77,  s.  23,  amended  ig)  Bex     y.     Tories.,     West    Biding 

by  61  &  62  Vict.  c.  29,  s.  12.    These  (Inhabitants),  7  East,  588. 

expenses  are  recoverable  in  the  County  (h)  Hertfordshire   County   Council  v. 

Court  if  not  exceeding  250i.,  and  in  the  New  Biver  Co.,  [1904]  2  Ch.  513 ;  74 

High    Court    if   exceeding   that    sum.  L.  J.  Ch.  49 ;  Att.-Gen.  v.  Oxford  Canal 

Whore  less  than  2501.  is  recovered,  the  Navigation,  72  L.  J.  Ch.  285. 

jurisdiction  of  the  High  Court  is  not  ''i)  51  &  52  Vict.  c.  41,  s.  11. 
aflfected.     Chesterfield  Sural  Council  v. 

A.  3  M 
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public  right  of  passage,  however  acquired ;  and  any  grantee  of 
the  Crown  must  take  subject  to  such  right. 

There  are  rivers,  "  as  well  fresh  as  salt,  that  are  of  common  or 
public  use  for  carriage  of  boats  and  lighters.  And  these,  whether 
they  are  fresh  or  salt,  whether  they  flow  and  reflow  or  not,  are 
prima  facie  puUici  juris,  common  highways  for  man  or  goods,  or 
both,  from  one  inland  town  to  another.  Thus  the  rivers  of  Wey, 
of  Severn,  of  Thames,  and  divers  others,  as  well  above  the  bridges 
as  below,  as  well  above  the  flowings  of  the  sea  as  below,  and  as 
well  where  they  are  become  to  be  of  private  propriety,  as  in  what 
parts  they  are  of  the  King's  propriety,  are  public  vheis,  juris 
pullici"  (Jc). 

The  public  have  at  common  law  a  right  of  navigation  on  all 
navigable  streams,  so  far  as  the  tide  ebbs  and  flows,  and  may 
acquire  by  user  rights  of  navigation  on  inland  waters  above  the 
flow  of  the  tide.  Those  who  have  occasion  to  navigate  the  river 
have  a  right  to  the  whole  of  the  space  capable  of  being  used  for 
navigation  (I) ;  and,  if  a  riparian  owner  or  the  grantee  of  the 
soil  places  any  obstruction  in  the  bed  of  the  river,  which  deprives 
another  of  his  right  of  free  passage  along  it,  he  is  liable  to  an 
action  for  any  private  and  particular  injury  to  the  individual  (m). 
But,  if  the  obstruction  has  not  deprived  any  particular  individual 
of  his  right  of  passage  along  the  stream,  or  caused  him  any  per- 
sonal damage  different  from,  and  independent  of,  that  which  is 
sustained  by  the  rest  of  the  public,  an  action  for  damages  is  not 
maintainable,  but  the  public  remedy,  by  way  of  indictment,  or 
information  by  the  Attorney-General  on  behalf  of  the  public, 
must  be  pursued  (n).  Where  a  person  for  the  benefit  of  his  own 
trade  obstructs  a  public  river,  it  is  no  answer  to  an  indictment  or 
information  to  say  that  the  obstruction  is  trifling,  and  that  the 
public  advantage  from  the  benefit  of  his  trade  is  large  (o).  The 
obstruction  may,  however,  be  so  insignificant  as  not  to  amount  to 
a  nuisance  (p).  A  subtraction  of  three  feet  from  sixty  feet  has 
been  held  to  be  substantial  (q),  but  the  question  is  one  for 
the  jury. 

(7c)  Hale,  de  Jur.  Mar.  pt.  1,  c.  3.  a  civil  and  not  a  criminal  proceeding,  the 

(I)  Williams  v.   Wilcox,  8  Ad.  &  E.  rule  that  a  master  is  responsible  for  the 

314  at    p.   329 ;    7  L.  J.   Q.  B.   229 ;  wrongful  act  of  his  servant,  though  he 

Att.-Gen.  v.  Lonsdale  (JEarV),  L.  E.  7  Eg.  does  not  himself  personally  interfere, 

?ni;    38  L.  J.  Ch.   335;   Att.-Gen.  v.  and  the  virrongful  act  is  contrary  to  hia 

Terry,  L.  E.  9  Ch.  423.  general  orders  and  without  his  know- 
Cm)  Rose  V.  Groves,  5  M.  &  G.  613 ;  ledge,   will  apply.      Reg.  v.  Blepliens, 

12  L.  J.  0.  P.  251 ;  Rose  v.  Miles,  4  M.  L.  E.  1  Q.  B.  702 ;  35  L.  J.  Q.  B.  251. 

&  S.  101.  (o)  Att.-Gen.  y.   Terry,  L.  E.  9  Ch. 

(«)  And  it  is  to  be  observed  that  an  423. 

indictment  in  such  a  case, — viz.,  where  (p)  Reg.  v.  Russell,  3  E.  &  B;  942 ;  23 

an  action  would  lie,  if  the  complainant  L.  J.  M.  6. 173. 

had    sustained  damage  different  from  (j)  Att.-Gen.  v.  Terry,  supra. 

that  of  the  public, — being  substantially 
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Navigable  rivers  being  public  highways,  the  Crown  could  not 
make  a  grant  to  any  individual  of  any  right  in  such  a  river,  in 
derogation  of  the  public  right  of  navigation.  But  the  Crown  could, 
and  did,  grant  powers  to  individuals  for  the  purpose  of  benefiting 
and  furthering  the  public  right.  Thus  in  the  case  of  the  river 
Ouse,  in  the  county  of  Huntingdon,  that  being  a  river  navigable 
in  sections,  a  grant  was  made  to  an  individual  of  the  right  to 
connect  the  navigable  portions  by  means  of  cuts  fitted  with  locks 
(the  effect  of  which  was  to  make  the  river  navigable  from  St.  Ives 
to  St.  Neots),  and  to  take  a  reasonable  toll  from  all  persons  using 
the  navigation.  Under  such  a  grant  as  this  the  grantee  is  only 
bound  to  maintain  the  navigation  so  long  as  he  takes  the  toll  (r). 

Navigations  at  the  present  day  are  constituted  under  Acts  of 
Parliament.  Where  the  public  right  of  free  navigation  is  thus 
taken  away,  and  the  power  of  removing  obstructions  is  vested  in 
the  hands  of  conservators  of  the  river  by  Act  of  Parliament,  there 
can  be  no  redress  by  way  of  action  on  account  of  any  disturbance 
of  the  private  right.  The  individual  grievance  is  only  accessory  ; 
and,  the  principal  being  taken  away,  the  accessory  follows  (s). 
Public  bodies  are  often  authorized  by  Act  of  Parliament  to  execute 
works  which,  without  statutory  authority,  would  be  nuisances.  In 
such  a  case,  according  to  well-established  principles  (t),  no  action 
or  other  proceeding  lies  against  the  public  body  unless  the  statu- 
tory powers  are  negligently  exercised  (m). 

Where  rights  of  public  navigation  have  been  acquired  over  a 
stream,  the  bed  of  which  is  private  property,  the  public  have  a 
right  to  pass  as  freely  as  they  have  been  wont  to  do.  But  the  bed 
of  the  stream  belongs  to  the  owner  subject  only  to  such  rights  of 
navigation  ;  and  an  interference  by  him  with  the  bed  of  the 
stream  is  not  wrongful,  unless  there  is  a  present  interference  with 
the  right  of  navigation,  or  unless  it  can  be  shown  that  what  is  done 
will  necessarily  interfere  with  that  right  (x). 

Navigable  rivers — Bight  of  towing. — There  is  no  general  com- 
mon law  right  of  towing  along  the  banks  of  a  navigable  river  (y)  ; 

(r)  Simpson  v.  Att.-Gen.,[190i']  A.  C.  Ch.  761.    An  Act  of  Parliament  em- 

476 ;  74  L.  J.  Ch.  1.  powering     a     corporation     to    remove 

(s)  Kearns  v.  Cordwainers'  Co.,  6  0.  B.  obstructions  in  a  navigable  river,  giving 

N.  S.  388 ;  28  L.  J.  C.  P.  285.    There  compensation   to   owners    of    the    soil 

is  a  distinction  in  tbia  respect  between  where    the    obstructions    are   situate, 

duties  imposed  by  statute  on  trustees  or  does  not  constitute  them  conservators 

commissioners  for  the  purpose  of  render-  of   the    river.     Exeter    Corporation   v. 

ing  a  river  navigable  and  nothing  more,  Devon  (Earl),  L.  E.  10  Eq.  232. 

who  have  no  interest  in  the  soil  of  the  (t)  See  Bex  v.  Pease,  I  B.  &  Ad.  30  ; 

river  {Crachnell   v.    Thet/ord   {Mayor),  2  L.  J.  M.  C.  26. 

L.  E.  4  C.  P.  629 ;  38  L.  J.  C.  P.  353),  («)  Geddis    v.   Proprietors    of   Bann 

and  dvities  imposed  for  other  purposes  Reservoir,  3  App.  Oas.  430.     See  ante, 

also,  e.g.,  of  drainage.    Parrett  Naviga-  pp.  39,  505,  818. 

tioH  Co.  V.  Robins,  10  M.  &  W.  593;  12  (a;)  Orr-Ewing  v.  Colquhoun,  2  App. 

L.   J.  Ex.  81.    See  Holt  v.  Rochdale  Cas.  839,  854. 

Corporation,  L.  K.  10  Eq.  354;  39  L.  J.  {y)  Ball  v.  Herbert,  3  T.  E.  253. 

3  M   2 
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but  such  a  right  may  be  acquired  by  usage,  which  is  evidence  of  a 
dedication  of  the  towing-path  to  the  public  as  a  highway  to  be 
used  only  for  the  purpose  of  towing  barges  or  vessels  (2). 

Navigable  rivers — BigiJit  of  fishing. — Where  the  public  at  largo 
had  from  time  immemorial  fished  in  a  non-tidal  and  non-navigable 
river,  and  the  defendant  claimed  a  right  to  fish  there  as  one  of  the 
public,  it  was  held  that  no  such  right  could  be  acquired  by  the 
public  by  user,  however  long  continued  (a) ;  but  in  a  navigable 
river,  the  soil  of  which  belongs  to  the  Crown,  the  ^pnhlic  prima  facie 
have,  as  of  common  right,  a  right  of  fishing.  It  falls  upon  a 
person  who  disputes  this  right  to  show  that  he  has  a  right  of 
several  fishery  (6).  But  for  Magna  Oharta  the  Crovrn  could  by 
its  prerogative  exclude  the  public  from  this  prima  facie  right  and 
grant  the  exclusive  right  of  fishery  to  a  private  individual.  The 
great  charter  left  untouched  all  fisheries  which  had  been  made 
several,  to  the  exclusion  of  the  public,  by  Act  of  the  Crown  not 
later  than  the  reign  of  Henry  II,  If  evidence  be  given  of  long 
enjoyment  of  a  fishery,  to  the  exclusion  of  others,  showing  that  it 
has  been  dealt  with  as  a  distinct  and  separate  property,  the  pre- 
sumption is  that  the  fishery  must  have  been  created  before  legal 
memory  (c).  If  a  private  owner  succeeds  in  establishing  this,  the 
public  right  is  ousted ;  for  the  public  cannot  in  law  prescribe  for  a 
profit  a  prendre  in  alieno  solo  (d) ;  nor  acquire  any  right  adversely 
to  the  owner  under  any  statutory  limitation.  Such  a  several 
fishery  cannot  be  abandoned  except  by  deed  (e). 

Obstructions  in  navigable  rivers. — Obstruction  to  a  navigable 
river  may  be  caused  by  an  embankment  (/),  the  erection  of 
loading  staiths  {g),  by  piles  (h),  or  a  jetty  {i).  If  an  obstruction 
has  been  placed  in  a  navigable  river  for  the  more  convenient  use 
of  a  wharf,  those  who  placed  the  obstruction  in  the  river,  and  the 

(2)  Rex  V.  Severn  &    Wije  Railway,  v.    Scotalier,  the    public    have    always 

2  B.  &  A.  646.  exercised  the  right,  that  appears  to  be 

(n)  Budson  v.  M'Rae,  4  B.  &  8.  585  ;  some  evidence  that  the  soil  of  the  river' 

33  L.  J.  M.  0.  65 ;  Hargreaves  v.  Did-  is  in  the  Crown,  and  not  in  the  claimant 

dams,  L.  E.  10  Q.  B.  582 ;  44  L.  J.  M.  C.  of  the  several  fishery  :  Smith  v.  Andrews 

178;  Smith  v.  Andrews  (1891),  2  Ch.  (1891),  2  Ch.  678. 

678.  (c)  Maleomson  v.  O'Dea,  10  H.  L  C 

<6)  Reg.  v.  Stimpson,  4  B.  &  S.  307 ;  593  at  p.  618. 

32   L.  J.  M.  0.  208.    In  some  recent  (d)  Ante,  pp.  405,  408. 

cases  (_Reece  v.  Miller,  8  Q.  B.  D.  626 ;  (e)  Nevill  v.  Devonshire  (Dulce),  8  Ann 

51    L.   J.  M.   C.   64;     and    Pearce    v.  Oas.  135. 

Scotcher,  9  Q.  B.  D.  162),  the  true  prin-  (/)  Rex  v.  Shepard,  1  L.  J.  (O.  S.) 

ciple  has  been  lost  sight  of.    The  light  K.  B.  45 ;  Rex  y.  Ward,  4  Ad.  &  B.  384 ; 

of  the  public  to  fish  does  not  depend  on  5  L.  J.  K.  B.  221. 

whether  the  river  is  tidal  or  non-tidal,  (3)  Rex  v.   Russell,  6  B.  &  C.  566 ; 

but  on  whether  the  soil  is  or  is  not  the  5  L.  J.  (0.  S.)  M.  0.  80. 

property  of  the  Crown.     Where,  as  in  (70  Att.-Gen.  v.   Terry.  L.  E.  9  Ch. 

Reece  v.  Miller,  the  riparian  proprietor  423;  Broimlow -v.  Metropolitan  Board  0/ 

claims  under  a  grant  from  the  Crown, it  Works,  16  0.  B.  N.  S.  546 ;  33  L.  J.  C.  P. 

follows  that  the  soil  of  the  river  was  in  233. 

the  Crown,  and  it  lies  on  the  claimant  to  (i)  Att.-Gen.  v.  Lonsdale  (Earl),  L  E 

prove  his  title.    Where,  as  in  Pearce  7  Eq.  377;  38  L.  J.  Ch.  335, 
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occupiers  of  the  wharf  who  continue  it  there,  will  be  responsible 
for  injuries  caused  by  it  to  persons  lawfully  using  the  wharf  who 
had  no  knowledge  of  the  obstruction,  or,  it  would  seem,  to  any 
person  navigating  the  river  (k).  But  an  obstruction  in  a  stream 
which  is  not  a  highway  may  be  justified,  and  the  riparian  owners 
may  prevent  the  public  from  boating  on  such  a  stream  (l).  The 
owner  of  a  ship  sunk  in  a  navigable  river  by  accident,  whether  by 
his  own  default  or  not  (wilful  misconduct  probably  giving  rise  to 
different  considerations),  has  not,  if  he  abandon  the  possession 
and  control  of  her,  any  responsibility  either  to  remove  her,  or  to 
protect  other  vessels  from  coming  into  collision  with  her.  It  is 
equally  true  that  so  long  as,  and  so  far  as  possession,  manage- 
ment, and  control  of  the  wreck  be  not  abandoned  or  properly 
transferred,  there  remains  on  the  owner  an  obligation  in  regard 
to  the  protection  of  other  vessels  from  receiving  injury  from  her ; 
he  is  bound  to  take  all  reasonable  care  to  prevent  accidents  to 
other  vessels  navigating  the  river,  and  must  remove  the  obstruction 
with  all  reasonable  diligence.  This  duty  attaches  to  the  owner- 
ship of  the  vessel  for  the  time  being,  and  will  be  transferred  to  a 
purchaser  of  the  sunken  vessel,  who  takes  the  wreck  into  his 
possession,  and  under  his  management  (in).  .  The  principle  above 
mentioned  has  been  held  to  apply  to  the  case  of  piles  left  in  the 
bed  of  a  river  by  a  contractor,  which  were  no  obstruction  when 
the  works  for  which  the  piles  were  used  were  completed  by  the 
contractor  and  handed  over  to  the  Admiralty,  but  which  sub- 
sequently became  so  by  the  soil  around  the  piles  being  washed 
away  (n). 

Bemedies  for  public  nuisances. — -In  informations  and  proceed- 
ings for  the  prevention  of  public  nuisances,  the  ordinary  course  is 
for  the  Attorney-General  to  sue,  as  representing  the  public  (o) ; 
but  individuals  may  come  forward  and  invoke  the  assistance  of 
the  court,  when  they  have  themselves  individually  sustained 
damage,  and  the  interposition  of  the  court  is  required  for  the 

(70  White  V.  Phillips,  15  C.  B.  N.  S.  harbour  authority,  see  57  &  58  Vict. 

245 ;  33  L.  J.  0.  P.  33.  c.  60,  s.  530,  et  seq. 

Q)  Bourke  v.  Davis,  44  Ch.  D.  110.  (»)  Bartlett  v.  Baiter,  3  H.  &  0.  153 ; 

(m)  Brown  v.  Mallett,  5  0.  B.  599 ;  34  L.  J.  Ex.  8.    Cf.  Eijams  v.  Webster, 

17  L.  J.  0.  P.  227;    White  v.  Crisp,  L.  R.  4  Q.   B.   138;    38  L.  J.  Q.  B. 

10  Exch.  312;  23  L.  J.  Ex.  317;    The  21. 

Utoma,  [1893]  A.  C.  492 ;  62  L.  J.  P.  C.  (o)  Att.-Gen.  v.  Lmisdale  (Earl),  L.  K. 

118 ;  The  SnarJc,  [1900]  P.  105 ;  69  L.  J.  7  Eq.  377 ;  38  L.  J.  Oh.  335  ;  Att.-Gen. 

P.  41.     The  same  principles  apply  to  a  v.  Terry,  L.  R.  9  Oh.  423 ;  Att.-Gen.  v. 

wreck  abandoned  in  a  harbour.     The  Shrewsbury  Bridge  Co.,  21  Oh.  D.  752 ; 

Crystal,  [1894]  A.  C.  508 ;  63  L.  J.  P.  51  L.  J.  Oh.  746 ;  Att.-Gen.  v.  Conduit 

146.     Where    the  harbour-master  had  Colliery   Co.,  [1895]  1   Q.  B.  301;    61 

undertaken  to  lighten  the  wreck  under  L.  J.  Q.  B.  207 ;  Att.-Gen.  v.  Tod  Seatley, 

40  &  41  Vict.  c.  16,  8.  4  (repealed),  the  [1897]  1  Oh.  560 ;  67  L.  J.  Oh.  275 ; 

shipowner  was  held  no  longer  liable.  Tottenham  Urban  Council  v.  Williamson, 

The  Douglas,  7  P.  D.  151 ;  51  L.  J.  P.  [1896]  2  Q.  B.  353 ;  65  L,  J.  Q.  B.  591. 
55,  89.    As  to  removal  of  wrecks  by 
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protection  of  their  property  (^),  or  the  preservation  of  the  bene- 
ficial use  of  it  (q). 

Where  an  illegal  act  is  being  committed  which  in  its  nature 
tends  to  the  injury  of  the  public,  such  as  the  interference  with  a 
public  highway  or  navigable  stream,  the  Attorney-General  can 
maintain  an  action  without  adducing  any  evidence  of  actual 
injury  to  the  public,  and  in  such  a  case  an  injunction  will  be 
granted  (r). 

Remedies — Bemoval  of  obstructions  in  publie  thoroughfares. — A 
private  individual  cannot,  of  his  own  authority,  abate  an  obstruc- 
tion in  a  public  highway,  unless  it  does  him  a  special  injury ;  and 
he  can  only  interfere  with  it  as  far  as  is  necessary  to  enable  him, 
to  exercise  his  right  of  passing  along  the  highway.  He  cannot, 
therefore,  justify  doing  any  damage  to  the  property  of  the  person 
who  has  improperly  placed  the  nuisance  in  the  highway,  if, 
avoiding  it,  he  might  have  passed  on  with  reasonable  conveni- 
ence (s).  To  justify  a  private  individual  in  pulling  down  a  wall 
or  destroying  a  fence,  on  the  ground  of  its  being  an  obstruction  in 
a  public  highway,  it  must  be  shown,  not  only  that  the  wall  or 
fence  encroached  upon  the  public  thoroughfare,  but  that  the 
defendant  was  unable  to  enjoy  his  right  of  passing  along  the  road 
without  the  removal  of  the  obstruction  (t).  The  placing  of  a  gate 
across  the  public  carriage-road,  where  no  gate  existed  before,  is, 
as  we  have  seen,  a  nuisance,  so  that  any  one  having  occasion  to 
pass  along  the  thoroughfare  may  cut  down  and  destroy  the 
gate  (u). 

Bemedies — Bemoval  of  obstructions  to  navigation  of  navigable 
rivers. — To  justify  a  private  individual  in  breaking  down  a  weir 
or  sluice,  or  removing  an  obstruction  in  the  channel  of  a  navigable 
river,  it  must  be  shown  that  the  obstruction  was  of  such  a  nature 
as  to  prevent  him  from  passing  up  and  down  the  river.  If  there 
was  sufficient  space  left  for  him  to  pass  with  reasonable  safety,  he 


(p)  Crowder  v.  TinMer,  19  Ves.  621 ;  447. 

Att.-Gen.  v.  Forbes,  2  Myl.  &  Or.  123 ;  (s)  Dimes  v.   Petley,   15   Q.   B.  276 ; 

Spencer   v.    London    and   Birmingham  19  L.  J.   Q.  B.  449;   Davies  v.  Mann, 

Jlailway,  8  Sim.  193;  7  L.  J.  Oh.  281  ;  10  M.  &  W.   546;    12  L.  J.  Ex.  10; 

Sampson  v.  Smith,  8  Sim.  272 ;  7  L.  J.  Colchester  {Mayor)  v.  Brooke,  7  Q.  B. 

Oh.  260;  Hepburny.  Lordan,  2  B..&M.  377;    15  L.   J.  Q.  B.  59;    The  Swift, 

315  ;   34  L.  J.  Oh.  293 ;  Boyae  v.  Fad-  [1901]  P.  168  ;  70  L.  J.  P.  47. 

dingion  Borouqh  Council,  [1903]  1  Ch.  (t)  Bateman  v.  Blade,  18  Q.  B.  870 ; 

109 ;  72  L.  J.  Oh.  28.  21  L.  J.  Q.  B.  406.     As  to  the  powers  of 

(g)  Sdllau  v.  Be  Held,  2  Sim.  N.  S.  an    urban    district    oouuoil  to  remove 

133  ;  21  L.  J.  Oh.  153.  encroachments    and  other  obstructions 

(r)  Att.-Qen.    v.    Shrewsbury    Bridge  from  highways,  seo  Reynolds  v.  Presteign 

Co.,  21  Ch.  D.  752 ;  51  L.  J.  Ch.  746 ;  District   Council,  [1896]  1  Q.  B,  604 ; 

Att.-Qen.  v.  London  &  N.  W.  By.,  [1900]  65   L.   J.   Q.   B.   400 ;     Louth  District 

1  Q.  B.  78 ;  69  L.  J.  Q.  B.  26  ;  Wallasey  Council  v.  West,  65  L.  J.  Q.  B.  535  ;  and 

Local  Board  v.  Graeey,  36  Ch.  D.  593  ;  post,  p.  1010. 

56  L.  J.  Ch.  739 ;  Stolte  Parish  Council  v.  («)  Jctmes  v.  Hayward,  Cro.  Car.  184  ; 

Price,  [1899]  2  Cli.  277;  68  L.  J.  Ch.  W.  Jones,  221 ;  ante,  p.  890. 
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cannot  justify  the  removal  of  the  obstruction  (x).  So,  if  oysters 
and  oyster-brood  are  so  placed  in  a  navigable  creek  or  river,  and 
in  such  masses,  as  unlawfully  to  diminish  the  depth  of  water  and 
obstruct  the  navigation,  a  shipowner  or  shipmaster  is  not,  by 
reason  thereof,  justified  in  negligently  or  wilfully  running  his 
vessel  upon  the  oyster-beds  and  destroying  the  oysters,  if  there 
was  abundance  of  room  and  water  for  the  vessel  to  have  passed  up 
the  river  without  going  upon  the  beds  (y). 

Remedies — Obstruction — Deviation, — Where  an  adjoining  owner 
has  stopped  up  a  highway,  those  who  require  to  use  the  road,  and 
are  unable  to  pass  by  reason  of  the  obstruction,  are  justified  in 
deviating  from  the  highway  and  passing  over  the  land  of  him  who 
has  placed  the  obstruction  (2).  But  the  right  to  deviate  does  not 
exist  as  incident  to  a  limited  dedication ;  and,  therefore,  where  a 
footpath  has  been  dedicated  to  the  public,  with  a  reservation  of 
the  right  to  plough  it  up,  the  public  have  no  right,  on  its  becoming 
impassable  after  being  ploughed  up,  to  deviate  over  the  adjoining 
parts  of  the  field,  unless  they  have  from  time  immemorial  been 
accustomed  to  deviate  {a). 

(a;)  Eastern  Counties  Bailway  v.  Borl-  on  the  subject  apply  only  to  navigable 

inq,  5  0.  B.  N.  S.  821 ;  28  L.  J.  0.  P.  rivers.     Rolle  v.  Whyte,  L.  E.  3  Q.  B. 

202.     The  4th  statute  of  25  Ed.  3,  c.  4  286 ;  37  L.  J.  Q.  B.  105 ;  Leconfiekl  v. 

(repealed),   reciting  that   the   common  Lonsdale,  L.  E.  5  C.  P.  657;  39  L.  J. 

passage  of  boats  and  ships  in  the  "  great  0.  P.  305.     The  2  Hen.  6,  c.  15  (now 

rivers  "  of  England  is  often  annoyed  by  repealed),  prohibited  not  only  the  use  of 

the   setting  up  of  gorces,  mills,  weirs,  nets  which  are  permanently  fixed  day 

stanks,  stakes,  and  kiddles,  provides  for  and  night,   but  also  those  which  are 

the  destruction  of  all  such  as  have  been  fixed  for  intervals  of  time  only,  if  they 

levied  and  set  up  in  the  time  of'Edward  I.  obstruct    the    navigation  of   the  river 

and  after,  and  directs  writs  to  be  sent  to  and  the  passage  of  the  fisb.     Holford  v. 

the  sheriffs,  to  survey  and  inquire,  and  George,  L.  R.  3  Q.  B.  639 ;  37  L.  J.  Q.  B. 

do  execution  thereof.    The  effect  of  this  185. 

statute  appears  to  be  to  legalize  weirs  (y)  Colchester  (J/layor)  v.  Brooke,  7  Q. 

which  can  be  shown  to  have  been  erected  B.  377;  15  L.  J.  Q.  B.  59;  The  Swift, 

prior  to  the  time  of  Edward  I.,  although,  [1901]  P.  168 ;  70  L.  J.  P.  47. 

from  changes  in  the  bed  of  the  river,  (z)  Absor  v.  French,  2  Show.  28  ;  Sleel 

they  may  have  the  effect  of  totally  pre-  v.  Pricliett,  2  Stark.  463. 

venting  the  navigation  of  the  stream.  (a)  Arnold  v.  Holhrook,  L.  E.  8  Q.  B. 

Williams  v.  Wilcox,  8  Ad.  &  E.  814  at  96;  42  L.  J.  Q.  B.  80;  Buncomh's  case, 

p.  385.    But  this  and  the  earlier  statutes  Cro.  Oar.  366. 
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CHAPTER  XII. 

DUTIES  OF  PUBLIC   OrFIOEES. 

Duties  of  pvhlio  officers. — The  duties  of  public  ofScers  are  so 
numerous  and  varied,  that  it  would  be  impossible  to  give  even  an 
outline  of  them  here.  It  may  be  useful,  however,  to  treat  shortly 
of  the  peculiar  remedy  by  mandamus  for  breach  of  duty  by  public 
officers. 

Public  officers — Remedy  hy  mandamus. — The  prerogative  writ  of 
mandamus  is  a  writ  issuing  in  the  King's  name  from  the  King's 
Bench  Division  of  the  High  Court  {a),  directed  to  some  chartered, 
corporate,  or  public  body,  or  official  or  other  person,  commanding 
the  performance  of  some  public  act  or  duty  therein  specified,  in  the 
performance  of  which  the  party  claiming  the  writ  is  interested, 
or  by  the  non-performance  of  which  he  is  aggrieved  or  injured  (b). 
It  was  termed  a  prerogative  writ,  because  the  power  to  award  it 
rested  with  the  justices  of  the  court  of  King's  Bench,  in  which 
court  the  sovereign  was  supposed  to  be  personally  present  (c). 
Through  the  medium  of  this  writ,  the  court  exercises  control  over 
all  public  officers,  corporations,  chartered  companies,  and  persons 
entrusted  with  extensive  powers  for  public  purposes,  and  enforces 
the  exercise  of  such  powers  within  reasonable  limits,  more  especially 
where  there  is  no  other  efficient  or  convenient  remedy  {d).  The 
issue  of  the  writ  is  in  the  discretion  of  the  court  (e).  Therefore 
it  may  be  refused  if  the  effect  of  it  will  be  to  enable  some  persons 
to  avoid  the  performance  of  some  duty  which  they  ought  in 
equity  to  perform  (/),  or  where  the  applicant  has  not  a,hondfide 
interest  (g),  or  where  the  act,  performance  of  whi<jh  is  sought  to 
be  enforced,  has  become  impracticable,  although  it  ought  to  have 

(a)  See  Glossop  v.  Helton  Local  Board,  Counties  Railway,  10  Ad.  &  E.  531 ;  8 

12  Ch.  D.  102,  122;   49  L.  J.  Oh.  89.  L.  J.  Q.  B.  3i0. 

As  to  prerogative  mandamus,  see  Crown  (e)  Beg.  v.  Chiehester  (Sishop),  2  E.  & 

Office  Eules,  1886,  rr.  60-80,  and  post,  B.  209 ;   29  L.  J.  Q.  B.  23 ;   Beg.  v.  All 

p.  917.  Saints,  Wigan  (Ohurohwardens),  1  App. 

(6)  Tapping  on  Mandamus,  5.    For  a  Caa.  611 ;  Beg.  v.  Feterhorough  (Mayor), 

list  of  public  officers  to  whom  a  writ  of  41  L.  J.  Q.  B.  85. 

mandamus  may  issue,   see  Com.  Dig.  (/)  Beg.  v.  Garland,  L.  E,  5  Q.  B. 

Mandamds  (A).  269;  39  L.  J.  Q.  B.  86. 

(o)  Com.  Dig.  Mandamus  (A).  (o)  Beg.  v.  Banlc  of  England  (1891),  1 

(c?)  Ld.  Denman,  C.J.,  Beg.  y.  Eastern  Q.  B.  785 ;  60  L.  J.  Q.  B.  497. 
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been  performed ;  for  the  writ  supposes  the  required  act  to  be 
obligatory  and  possible  when  the  writ  issues.  Thus  a  mandamus 
to  a  railway  company  directing  them  to  complete  their  line  has 
been  refused  where  their  compulsory  powers  have  expired  (h). 
An  action  for  a  mandamus  may  be  obtained  whenever  a  public 
duty,  in  the  fulfilment  of  which  the  plaintiff  is  interested,  has 
been  neglected,  whether  the  plaintiff  has  sustained  damage  or 
not  (i). 

Mandamus — In  what  cases  granted. — Whenever  the  law  requires 
a  thing  to  be  done,  and  the  public  at  large  are  interested  in  the 
doing  of  it,  a  mandamus  will  go  to  order  it  to  be  done  by  the 
person  upon  whom  the  obligation  of  doing  it  is  imposed.  Thus 
a  mandamus  has  been  issued  to  a  revising  authority  ordering 
them  to  hold  a  court  to  revise  a  list  of  burgesses  (k).  If  the 
ofScer  is  to  act  according  to  his  discretion,  and  he  will  not  act  or 
even  consider  the  matter,  the  court  may  compel  him  to  exercise, 
though  it  cannot  control,  his  discretion  (I). 

Mandamus — Where  there  is  another  remedy. — It  is  no  answer  to 
an  application  for  a  mandamus  to  enforce  the  performance  of  a 
public  duty,  to  show  that  the  party  claiming  the  writ  has  another 
remedy,  unless  it  is  also  shown  that  the  other  remedy  would  be 
more  suitable  and  effectual  than  the  proceeding  by  mandamus  (m). 
Where  there  is  another  remedy  equally  convenient  and  effectual,  a 
mandamus  will  not  be  granted.  "  This  is  not  a  rule  of  law,  but  a 
rule  regulating  the  discretion  of  the  court  in  granting  writs  of 
mandamus  "  (n).     Thus,  where  the  duty  sought  to  be  enforced 

(It)  Beg.  V.  London  &  N.  W.  Ry.,  16  v.  Beg.,  1  E.  &  B.  858  ;  22  L.  J.  Q.  B. 

Q.  B.  864  ;  20  L.  J.  Q.  B.  399 ;    Beg.  v.  225 ;  Great   Western  By.  v.  Beg.,  1   E. 

AmbergateBtj.,lTi.&B.372;  22  L.  J.  &  B.  87i;    22  L.  J.  Q.  B.  263;   Dar- 

Q.  B.  191 ;  Bristol  &  North  Somerset  By.,  lasion  Local  Board  v.  London  &  N.  W. 

In  re,  3  Q.  B.  D.  10  ;  47  L.  J.  Q.  B.  48.  By.,  [1894]  2  Q.  B.  694  ;   63  L.  J.  Q.  B. 

(i)  Fotherhy  y.  Metropolitan  Bly.,  L.  826. 

K.  2  C.  P.  188  ;  36  L.  J.  0.  P.  88.  Q)  Best,   J.,  Bex  v.  YorWdre  {North 

(k)  Beg.  v.  Monmouth  (Mayor),  L.  B.  Biding)  Justices,  2  B.  &  C.  291 ;   Bex  v. 

5  Q.  B.  251;   39  L.  J.  Q.  B.  77.    Per-  Kent  Justices,    14    East,   395;    Bex  v. 

missive  words  in  an  Act  of  Parliament  Cumherland  Justices,  1   M.  &  S.   190 ; 

are  often  to  be  construed  as  compulsory  Beg.  v.   Chichester  (Bishop),  2  E.  &  B. 

where  the  act  authorized  is  wholly  or  209;    29   L.  J.   Q.   B.   23;    Allcroft  v. 

mainly  for  the  public  benefit ;  see  Oom.  London  (Bishop)  (IS91),  A.  0.  666;  01 

Dig.  Pabliament  (E.  22) ;  B.  v.  Havering  L.  J.  Q.  B.  62. 

Atte  Bower,  5  B.  <&  Aid.  691 ;  1  D.  &  K.  (m)  CRarke  v.  Sarum  {Bishop),  2  Str. 

148 ;  2  D.  &  R.  176.  The  test  is  whether  1082. 

upon  the    construction    of   the    whole  (n)  Hill,  J.,  Barlow,  In  re,  30  L.  J. 

statute   a    duty    is  imposed  upon  the  Q.  B.  271 ;  Beg.  v.  Companies  Begistrar, 

donee  of  the  power  or  authority:  Julius  21  Q.  B.  D.  131 ;    57  L.  J.  Q.  B.  4.S3. 

V.  Oxford  (Bishop),  5  App.  Oas.  214 ;  49  The  Common  Law  Procedure  Act,  1854 

L.  J.  Q.  B.  577.     Where  the  words  are  (17  Sc  18  Vict.  c.  125),  s.  68,  enabled, 

merely  permissive,  it  lies  on  those  who  and  the  Judicature  Act,  1873  (36  &  37 

assert  to  go  further  and  prove  that  they  Vict.  c.  66),  s.  25,  sub-s.   8,  enables  a 

are  intended  to  be  compulsory.    They  person  to  bring  an  action  for  a  maiida- 

fail  to  do  this  if  they  only  show  that  mus  commanding  the  fulfilment  of  a 

the  power  or  authority  conferred  is  as  duty  in   which  he  is  interested.     See 

much  for  the  benefit  of  the  donee  as  of  Fotherhy  v.  Metropolitan  By.,  L.  R.   2 

the  public.     York  &  North  Midland  By  0.  P.  188 ;   36  L.  J.  0.  P.  88.    Whether 
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is  the  payment  of  a  sum  of  money,  and  an  action  of  debt  is 
maintainable  for  the  money,  and  affords  as  convenient  and 
effectual  a  remedy  as  a  writ  of  mandamus,  the  court  will  leave  the 
party  to  the  ordinary  remedy  by  action,  and  will  refuse  a  man- 
damus (o) ;  and  the  writ  is  never  granted  as  a  remedy  for  a  mere 
private  wrong,  where  there  is  a  clear  cause  of  action  and  com- 
pensation in  damages  would  be  an  effectual  remedy  (p).  The 
right  of  a  parishioner  to  inspect  the  parish  books  is  a  mere 
private  right  {q),  and  a  mandamus  will  not  lie  to  enforce  that 
right  (r).  But  it  is  no  answer  to  an  application  for  a  mandamus 
to  show  that  the  defendant  may  be  proceeded  against  by  indict- 
ment (s),  unless  it  is  also  shown  that  an  indictment  would  be  a 
more  effectual  course  of  proceeding, 

A  party  applying  for  a  mandamus  must  make  out  a  legale  right 
and  a  legal  obligation.  It  is  not  sufScient  if  the  right  is  merely 
equitable  {t).  A  legal  obligation,  which  is  the  proper  founda- 
tion for  a  mandamus,  can  only  arise  from  common  law,  from 
statute,  or  from  contract.  An  officer  in  the  Queen's  army,  there- 
fore, has  no  claim  for  a  mandamus  against  the  Paymaster  of  the 
Forces,  to  compel  the  payment  of  pay  improperly  withheld  from 
him,  as  the  obligation,  though  binding  in  equity  and  conscience, 
wants  the  vinculum  juris,  and  is  not  a  legal  obligation  (m).  The 
mere  receipt  of  a  lump  sum  of  money  by  public  officers,  to  be 
distributed  by  them,  does  not  render  them  liable  to  a  mandamus 
for  not  paying  the  money  {x).  Where  an  annuity  has  been 
granted  by  Act  of  Parliament,  and  charged  upon  the  consolidated 
fund,  and  the  annuity  is  in  arrear,  and  payment  can  only  be 
obtained  by  warrant  of  the  Lords  of  the  Treasury,  and  the  duty  of 
granting  the  warrant  is  imposed  upon  them  by  statute,  and  they 
refuse  to  fulfil  this  duty,  and  to  do  what  is  necessary  to  be  done  to 
enable  the  prosecutor  to  obtain  payment,  there  is  a  case  for  a 
mandamus  {y)  ;  but,  if  the  prosecutor  fails  in  establishing  a  clear 


this  remedy  is  equally  convenient  with  B.  &  Aid.  646,  650  ;  Reg.  v.  Bristol  Dock 

that  by  the  prerogative  writ  is  a  question  Co.,  2  Q.  B.  64;  Eeg,  v.  Victoria  Park 

which  must  be  decided  on  the  particular  Co.,  1  Q.  B.  288. 

facts  of  each  case.    Eeg.  v.  Lamhourn  (f)  Bex  v.  Stafford  (_Marquis),  3  T.  E. 

Valley  By.,  22  Q.  B.  D.  463 ;    58  L.  J.  646 ;  Fardoe  v.  FHce,  16  M.  &  W.  451 ; 

Q.  B.  136 ;  Meg.  v.  London  &  N.  W.  By.,  16  L.  J.  Ex.  192 ;  Eeg.  v.  Balby,  &c., 

[1894]   2  Q.  B.  512;    63  L.  J.  Q.   B.  TunipiVce  Trast,  1  B.  0.  0. 134 ;  22  L.  J. 

C95.  Q.  B.  164 ;   Beg.  v.  Ahrahams,  4  Q.  B. 

(o)  Beg.  V.  Hull  &  Selby  Ey.,  6  Q.  B.  157;  12  L.  J.  Q.  B.  118;  Reg.  v.  Orton 

70;  13  L.  J.  Q.  B.  257;  Eeg.  v.  Bristol  Trustees,  14  Q.  B.  139;  18  L.  J.  Q.  B. 

&  Exeter  By.,  3  Eail.  Gas.  777.  321. 

(p)  Com.  Dig.  Mandamus  (A)  ;  Beg.  («)  Napier,  Ex  parte,  18  Q.  B.  692  ;  21 

V.  Fons/ord,  1  D.  &  L.  116;  12  L.  J.  L.  J.  Q.  B.  332;    Beg.  v.  Secretary  of 

Q.  B.  313.  State  for  War  (1891),  2  Q.  B.  326  ;   60 

(g)  Bex  V.  Clear,  4  B.  &  0.  899.  L.  J.  Q.  B.  457. 

(r)  Briggs,  Ex  parte,  1  B.  &  E.  881 ;  (a;)  Walmtley,  Exparte,  1  B.  &  S.  81. 

28  L.  J.  Q.  B.  272.  (j/)  Eeg.  v.   Treasury  {Lords  of),  16 

(s)  Bex  V.  Severn  &  Wye  Bailway,  2  Q.  B.  357  ;  20  L.  J.  Q.  B.  305. 
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statutory  duty,  the  court  will  decline  to  interfere  {z)  ;  and  as 
against  the  servants  of  the  Crown,  as  such,  and  merely  to  enforce 
the  satisfaction  of  claims  upon  the  Crown,  it  is  an  established  rule 
that  a  mandamus  will  not  lie  (a),  because  they  owe  their  duty  to 
the  Crown  and  not  to  the  public. 

Mandamus — Judicial  officers. — Courts  of  quarter  sessions,  re- 
corders of  boroughs,  justices  of  the  peace  (6),  and  judges  of  inferior 
courts  of  record  (other  than  county  court  judges  (c)),  may  be  com- 
pelled to  fulfil  the  duties  of  their  several  offices,  and  to  receive, 
hear,  and  adjudicate  upon  an  information,  complaint,  claim,  dispute, 
or  appeal  brought  before  them,  which  they  have  refused  to  hear 
and  adjudicate  upon  from  some  erroneous  view  of  the  law,  or  of 
the  extent  of  their  powers  and  jurisdiction  (d).  But,  where  they 
have  entered  upon  the  matter,  and  have  decided,  the  court  will  not, 
by  mandamus,  review  their  decision  or  compel  them  tore-hear  the 
case,  on  the  ground  that  they  have  come  to  a  wrong  conclusion  in 
point  of  law  (e). 

The  court  never  grants  a  mandamus  except  it  appears  that 
the  party  to  whom  it  is  directed  has,  by  law,  power  to  do  what 
he  is  enjoined  to  do,  and  will  not  compel  any  person  to  exercise 
a  doubtful  jurisdiction  (/). 

Mandamus — Ministerial  officers. — The  writ  of  mandamus  lies 
also  against  all  ministerial  officers,  to  compel  them  to  execute  the 
duties  of  their  several  offices,  and  discharge  the  functions  dele- 
gated to  them  for  the  public  benefit,  although  there  is  a  penalty 
for  their  neglect  (g).  It  will  go  to  a  gaoler  to  compel  him  to 
give  up  the  body  of  a  deceased  prisoner  to  his  executors  (h),  or 
to  receive  a  prisoner  (i) ;  to  the  trustees  of  a  public  charity,  whose 

(z)  Sex  V.  Treasury  {Lords  of),  Smyth,  B.  &  E.  253 ;  27  L.  J.  M.  0.  197. 

In  re,  4  Ad.  &  E.  976 ;    Hand,  In  re,  ib.  (e)  Meg.    v.    Leicester    (Freemen),   15 

984 ;  Biclcetls,  Ex  parte,  ih.  999 ;   Beg.  v.  Q.  B.  671 ;  8.  0.  nom..  Beg.  v.  Goodrich, 

Inland  Bevenue  Commissioners,  Nathan,  19  L.  J.  Q.  B.  413  ;    Beg.  v.  Blansliard, 

Inre,12  Q.  B.  D.  461;   53  L.J.  Q.  B.  13  Q.   B.  318;    18  L.  J.  M.   0.  110; 

229,  overruling  Bex  v.  Treasury  (Lords  Beg.  v.   Liverpool  Becorder,    20   L.   J. 

of),  4  Ad.  &  E.  286 ;   5  L.  J.  K.  B.  20.  M.  C.  35  ;  Buller,  Ex  parte,  1  Jur.  N.  S. 

And    see    Beg.    v.   Metropolitan  Police  709;  Beg.  v.   East   Hiding  Justices,  13 

(iJeceiter),  4  B.  &  S.  593 ;  33  L.  J.  Q.  B.  Jur.   447.     Cookburn,    O.J.,    Goolc,  Ex 

52.  parte,  2  E.  &  E.  586 ;  29  L.  J.  Q.  B.  68 ; 

(a)  Bode  (Baron  de).  In  re,  6  Bowl.  P.  Beg.  v.  Mainwaring,  E.  B.  &  E.  474 ;  27 

0.  776 ;  Beg.  v.  Treasury  Commissioners,  L.  J.  M.  0.  278. 

L.  B.  7  Q.  B.  387 ;   41  L.  J.  Q.  B.  178  :  (/)  Bex  v.  Bishop  of  Ely,  1  W.  Bl.  52  ; 

Beg.  V.  Secretary  of  State  for  War  (1891),  Bex  v.  Sillifant,  4  Ad.  &  E.  354  ;  Beg.  v. 

2  Q.  B.  326;  60  L.  J.  Q.  B.  457.  London  & NorthWestern Bailway,  6  Kail. 

(6)  In  the  case  of  justices  of  the  peace  Oas.   634;  Lee,  Ex  parte,  E.  B.  &  E. 

more  Bimple  means  have   been  substi-  863 ;  28  L.  J.  Q.  B.  114. 

tuted  by  the  11  &  12  Vict.  c.  44,  for  the  (g)  Com.  Dig.  Mandamus  (A),  p.  31 ; 

ordinary  remedy  by  mandamus.   Beg.  v.  J?,  v.  Everet,  Oiis.  temp.  Hardw.  261. 

Boteler,  4  B.  &  S.  959 ;    33  L.  J.  M.  0.  (h)  Beg.  v.  Fox,  2  Q.  B.  246. 

101.    Post,  p.  949.  (0  ^«'3-  V.  Colvill,  34  L.  J.  M.  C.  137 ; 

(c)  In  the  case  of  county  court  judges  Beg.  v.  Whitecross  Street  Prison  (Gnver- 
a  simpler  remedy  is  substituted  by  the  nors),  0  B.  &  S.  371 ;  34  L.  J.  M.  C. 
51&52Yict.  0.43,8.131.  193. 

(d)  Beg.  v.  Biohmond  (Becordtr),   E. 
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duty  it  is  to  furnish  a  churchwarden  with  the  keys  of  a  chest, 
enjoining  them  to  deliver  the  keys  (k) ;  also  to  a  corporation, 
commanding  them  to  permit  a  member  of  the  body  corporate  to 
inspect  the  minute-books,  bye-laws,  and  records  of  the  corpora- 
tion, for  the  purpose  of  determining  a  matter  in  controversy 
between  the  corporation  and  the  individual  member,  respecting 
the  rights  and  privileges  of  the  latter  under  the  charter  (I).  But 
the  court  will  not  interfere  by  mandamus  with  the  administration 
of  the  funds  of  charities  (m),  nor  compel  trustees  of  turnpike 
roads  to  repair  and  keep  in  repair  a  turnpike  road  (m)  ;  nor  will  a 
mandamus  lie  to  a  Crown  ofiScer  to  compel  him  to  deliver  up 
property  whicli  he  holds  in  his  hands  on  behalf  of  the  Crown ; 
for  a  mandamus  to  the  officer  in  such  a  case  would  be  like  a 
mandamus  to  the  Crown,  which  the  court  cannot  grant  (o). 

A  mandamus  has  in  time  past  issued  to  a  lord  of  a  manor  to 
compel  him  to  hold  a  court  baron,  and  to  the  homage  to  present 
conveyances  of  burgage  tenure  (p) ;  also  to  hold  a  court  leet 
to  swear  in  a  constable,  or  to  admit  persons  entitled  to  a  fran- 
chise (q) ;  also  to  a  corporation,  to  permit  a  court  leet  and  court 
baron  to  be  held,  according  to  immemorial  custom,  in  the  town 
hall  (r). 

The  court  will  by  mandamus  compel  the  performance  of  a 
public  duty  by  public  officers,  although  the  time  prescribed  by 
statute  for  the  performance  of  the  duty  has  passed  (s) ;  and,  if 
the  public  officer  to  whom  the  performance  of  the  duty  belongs 
has  in  the  mean  time  quitted  his  office,  and  been  succeeded  by 
another,  it  is  the  duty  of  the  successor  to  obey  the  writ,  and  to 
do  the  acts,  when  required,  which  his  predecessor  has  omitted  to 
perform  (t). 

In  certain  cases,  however,  where  a  public  officer,  occupying  a 
subordinate  position,  has  received  an  order  from  his  superiors  or 
any  competent  authority,  and  is  liable  to  an  indictment  for  dis- 
obeying the  order,  the  court  has  refused  to  proceed  by  mandamus, 
and  has  left  the  parties  to  the  ordinary  remedies  (m).  Thus,  in 
the  ordinary  case  of  disobedience,  by  surveyors,  treasurers,  and 
ministerial  officers,  of  an  order  of  sessions,  the  proper  remedy  is 
by  indictment,  or   by  removal  of  the   order  into   the   King's 

(7f;)  Beg.  v.  Abrahams,  4  Q.  B.  157 ;  12  Bex  v.  Milverton  Hundred,  3  Ad.  &  E. 

L.  J.  Q.  B.  118.  284 ;  6  L.  J.  M.  0.  73. 

(J)  BuHon,  In  re,  31  L.  J.  Q.  B.  62.  (r)  Bex  v.  Grantham,  2  W.  BI.  71G; 

(m)  Bughy  Charity,  Ex  parte,  9  U.  &  Bex  v.  Ilcheder  Bailiffs,  2  B.  &  C.  764  ; 

E.  214.  2  L.  J.  (O.  S.)  K.  B.  324. 

(«)  Beg.  V.  Oxford  Boads  (Trutteet),  (s)  Beg.  v.  Monmouth  (MayorX  L.  B. 

12  Ad.  &  E.  427.  5  Q.  B.  251 ;  39  L.  J.  Q.  B.  77. 

(o)  Bex  V.  Customs  Commissioners,  5  (*)  Bochester  {Mayor)  v.  Beg.,  E.  B.  & 

Ad.  &  E.  380.  E.  1024;  27  L.  J.  Q.  B.  434. 

(.p)  Bex  T.  Montaoute  (Ld.),  1  W.  Bl.  (a)  Coleridge,  J.,  Beq.  v.  Payn,  6  Ad. 

60 ;  Bex  v.  Midhurst,  1  Wila.  283.  &  E.  401 ;  91  L.  J.  Q.  B.  285. 

(q)  Bex  V.  Colehrooke,  2  Kenyon,  163  ; 
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Bench  Division  («),  and  not  by  mandamus  (y).  "Tlie  court," 
observes  Lord  Kenyon,  C. J.,  "  grants  a  mandamus  to  justices  to 
make  an  order,  when  they  refuse  to  do  their  duty.  But  it  would 
be  descending  too  low  to  grant  a  mandamus  to  inferior  officers  to 
obey  an  order  of  their  superior."  "  We  might  as  well,"  said  Lord 
Kenyon,  C.J.,  "  issue  a  writ  to  a  constable,  or  other  ministerial 
officer,  to  compel  him  to  execute  a  warrant  directed  to  him  "  (z). 
So  a  mandamus  will  not  go  to  a  clerk  of  justices  to  return  a 
record  of  all  summary  convictions  pursuant  to  the  11  &  12  Vict. 
c.  43,  s.  14,  although  such  return  ought  to  be  made,  and  proceed- 
ings by  rule  or  indictment  might  be  taken  against  the  justices  to 
enforce  it  (a).  But,  where  a  miaisterial  officer  is  put  forward  as 
the  nominal  party,  and  a  chartered  company  or  corporation  is  in 
the  background  disputing  the  liability,  and  is  the  party  really  to 
be  acted  upon  by  the  mandamus,  the  court  will  direct  the  writ  to 
issue  (6). 

Mandamus  to  overseers  or  clergymen  to  hury  dead  hody  of 
pauper. — It  would  seem  that  the  individual  under  whose  roof  a 
poor  person  dies  is  bound  to  carry  the  body  decently  covered  to 
the  place  of  burial ;  he  cannot  keep  it  unburied,  nor  do  anything 
which  prevents  Christian  burial ;  he  cannot,  therefore,  cast  it  out, 
so  as  to  expose  the  body,  or  offend  the  feelings,  or  endanger  the 
health,  of  the  living ;  and  for  the  same  reason  he  cannot  carry  it 
uncovered  to  the  grave.  It  will  probably  be  found,  therefore, 
that,  where  a  pauper  dies  in  any  parish-house,  poor-house,  or  union- 
house,  of  the  parish  or  union,  the  overseers  of  the  parish,  or  the 
guardians  of  the  union,  may  be  compelled  by  mandamus  to  bury 
the  body;  but  the  court  will  not  grant  a  mandamus  to  over- 
seers to  bury  the  body  of  a  pauper  who  has  died  in  a  private 
house  in  the  parish,  or  in  a  hospital  not  belonging  to  the  parish 
authorities  (c). 

A  mandamus  to  a  rector  to  bury  a  corpse  will  be  granted,  if  it 
is  shown  that  the  rector  has  refused  altogether  to  bury  it.  But 
tliere  is  no  common  law  right  of  burial  in  any  particular  part  of 
the  churchyard;  and  the  court  will  not  by  mandamus,  enforce 
private  rights  of  burial  in  any  particular  vault  (cZ),  or  in  any 
unusual  or  extraordinary  manner  (e). 

Mandamus  to  compel  surrender  of  puhlie  documents. — The  court 
has  refused  to  grant  a  mandamus  to  compel  a  private  individual 

(x)  12  &  13  Viot.  0.  45,  s.  18.  (i)  Reg.  v.  WooA  Ditton  Surveyors,  18 

(V)  Sex  V.  Brietow,  6  T.  E.  168 ;    Rex  L.  J.  M.  0.  218. 
V.   Jeyes,  3  Ad.   &    E.   416;    Downton  (e)  Reg.  \.  Stewart,  12  Ai.  &'E.  773. 

Omrseer's,  Ex  parte,  8  E.  &  B.  856;  27  (d)  JBlackmore,  Ex  parte,  1  B.  &  Ad. 

L.  J.  M.  C.  28.  122. 

(z)  Rex  V.  Bristow,  6  T.  E.  170.  (e)  Bex   v.   Coleridge,  2    B.  &   Aid. 

(a)  Hayward,  Ex  parte,  3  B.  &  S.  546 ;  806. 
32  L.  J.  M.  C.  89. 
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to  give  up  documents  of  a  public  nature,  where  the  party  claiming 
the  possession  of  them  had  a  remedy  by  action  for  the  conversion 
or  detention  of  the  documents  (/).  But  in  the  case  of  a  public 
officer  refusing  to  deposit  in  their  proper  custody  public  docu- 
ments which  he  is  by  statute  bound  to  deposit,  the  court  will 
by  mandamus  compel  the  production  of  the  documents;  and  if 
private  and  public  documents  have  been  so  mixed  up  together 
that  they  cannot  be  severed,  the  wliole  must  be  produced  {g). 
And  a  mandamus  will  be  granted  to  a  person  who  has  previously 
served  the  office  of  town-clerk  in  a  borough,  directing  him  to 
deliver  up  records  and  books  connected  with  the  administration 
of  public  justice  in  the  borough,  which  came  into  his  custody  as 
town-clerk,  and  to  hand  them  over  to  his  successor  in  the 
office  (h) ;  also  to  a  retired  overseer  of  the  poor,  to  compel  him  to 
deliver  over  the  parish  books  to  the  new  overseer  (*) ;  also  to  a 
dismissed  clerk  of  a  chartered  company,  requiring  him  to  deliver 
up  to  the  company  all  books,  papers,  &c.,  which  he  had  in  his 
custody  by  virtue  of  being  their  clerk  (h). 

Mandamus  to  elect  to  a  pMie  office. — A  mandamus  lies  to  the 
inhabitants  of  a  parish,  directing  them  to  meet  together  and  elect 
churchwardens  (T).  But  a  mandamus  will  not  issue  directing 
persons  to  elect  to  an  office  which  is  already  full,  unless,  indeed, 
the  election  of  the  present  holder  was  void  (m). 

Mandamus  to  admit  to  a  public  office. — It  is  the  duty,  also,  of  the 
court  to  see  that  the  functions  appertaining  to  public  offices  are 
discharged  by  persons  duly  elected  to  the  office.  When,  therefore, 
a  public  office  is  vacant,  and  a  party  has  been  elected  to  serve  the 
office,  the  court  will  by  mandamus  enforce  the  right  to  the  office ; 
but,  where  the  office  is  not  vacant,  but  has  been  usurped  by  an  in- 
truder, and  the  right  to  the  office  is  disputed  between  two  rival 
claimants,  the  right  must  in  general  be  tried  by  quo  warranto, 
and  not  by  mandamus  (w).  If,  however,  there  is  only  a  colour- 
able election,  it  is  void,  and  a  mandamus  to  hold  an  election  will 
be  granted  (o)  ;  and  there  are  occasions  where  a  quo  warranto  will 
lie,   and  yet  mandamus  may  be   deemed   a  more  appropriate 

(/)  Reg.  V.  Hopkins,  1  Q.  B.  161 ;   10  693;  72  L.  J.  K.  B.  608. 
L.  J.  Q.  B.  63.  (m)  Bex  v.  Colchester  (Mayor),  2  T.  E. 

(3)  Eeg.  V.  Payn,  6  Ad:  &  E.  392  ;   9  259  ;  Beg.  v.  St.  MaHin's  in  the  Fields 

L.  J.  Q.  B.  285.  (Guardians),  17  Q.   B.  149 ;  20  L.  J. 

(li)  Nottingham  Town  Cleric's  Case,  1  Q.  B.  423 ;  barley  v.  Beg.,  12  01.  &  Fin. 

Sid.  31 ;  Bex  v.  Ingram,  1  W.  Bl.  49.  620 ;  Hill  v.  Beg.,  8  Moo.  P.  0.  139  ; 

(J)  Bex  V.  Clapham,  1  Wils.  305  ;  Beg.  Bex  v.  Winchester  (Mayor),  7  Ad.  &  E. 

V.  Fox,  W.  W.  &  H.  4.  215 ;  6  L.  J.  K.  B.  213 ;  Beg.  v.    ~    " 


(k)  Bex  V.  Wildman,  2  Str.  879.  7  Ad.  &  E.  419. 

(I)  B.  V.  Wix,  2  B.  &  Ad.  197.  (0)  Bex  v.  Cambridge,  4  Burr.  2010  ; 

(m)  B.    V.    Stolce    Damerel   (Church-  B.  v.  Oxford  (Mayor),  6  Ad.  &  E.  349  ; 

wardens),  5  Ad.  &  E.  584 ;  6  L.  J.  M.  C.  6  L.  J.  K.  B.  103 ;  Beg.  v.  Leeds  (Mayor), 

U;  Beg.y.  Chester  Corporation,  25  L.  J.  11  Ad.  &  E.  512;  10  L.  J.  Q.  B.  112 
Q.  B.  61 ;   Beg.  v.  Seer  (1903),  2  K.  B. 


CHAP.  XII.]  REMEDY  BY   MANDAMUS.  911 

remedy  (p).  The  mere  rejection  of  votes  at  au  election  of 
corporate  officers  furnishes  no  ground  for  interference  by  manda- 
mus, where  it  does  not  appear  that  the  election  has  been  thereby 
vitiated.  It  must  be  shown  that  the  rejection  of  the  votes  led  to 
the  declaration  of  a  candidate  as  duly  elected,  who  would  have 
failed  if  the  votes  had  been  received  (q).  But  the  validity  of  an 
election  which  appears  to  be  void  may  be  tried  by  mandamus  (r) ; 
and,  where  it  was  the  custom  for  the  parishioners  to  elect  one 
churchwarden  and  for  the  rector  to  nominate  the  other,  and  the 
rector  nominated  one  who  was  not  a  resident  in  the  parish,  it  was 
held  that  the  validity  of  the  rector's  nomination  might  be  tested 
by  mandamus  (s),  upon  the  ground  that  a  quo  warranto  would  not 
lie  (t). 

Wherever  a  person  has  been  properly  appointed  to  a  corporate 
office,  having  a  salary  annexed  to  it,  or  has  been  duly  elected  to 
serve  the  office,  and  the  corporation  refuse  to  institute  him  in  the 
office,  a  mandamus  lies  to  compel  them  to  do  so  (u)  ;  but  the  court 
will  not  interfere,  where  it  will  have  to  unravel  the  rights  of  voters 
who  are  alleged  to  have  been  themselves  unduly  elected,  and  to 
have  had  no  right  to  vote  (x). 

The  writ  of  mandamus  lies  also  to  a  dean  and  chapter,  to 
admit  a  prebendary  to  his  stall  and  voice  (y)  ;  to  the  lord  of  a 
manor,  to  admit  a  copyholder  to  a  copyhold  estate  (z),  or  to  permit 
him  to  inspect  the  court-rolls  of  the  manor  (a);  and  to  the 
trustees  of  a  meeting-house,  to  compel  them  to  admit  to  the  pulpit 
thereof  a  dissenting  minister  duly  elected  (b).  But  a  mandamus 
does  not  lie  to  compel  the  admission  of  a  person  to  any  mere 
private  appointment,  situation,  or  employment  (c),  such  as  that  of 
clerk  or  secretary  to  a  joint-stock  company  (d),  vestry-clerk,  or 
toll-gate  keeper  (e). 

The  writ  of  mandamus  will  not  lie  to  compel  the  institution 
of  a  clergyman  to  a  presentative  benefice,  as  the  appropriate 
remedy  by  quare  impedit  is  open  to  those  who  present  him, 
and  he  has  himself  no  legal  right  whatever  (/).     And  where 

(p)  Lawrence,  J.,    Bex   v.    Bedford  (y)  BexY.  Norwich  (Dean),l  Str. 159  ; 

Level,  6  East,  356  at  p.  367.  Clarke  v.  Sarum  (Bishop),  2  ib.  1082. 

(q)  Mawby,  Ex  parte,  3  E.  &  B.  718 ;  (z)  Bex  v.  Sendon  {Lord  of  the  Manor), 

23  L.  J.  M.  0.  153.  2  T.  E.  484.     See  Beg.^  v.  Garland,  L.  K. 

(r)  Bex  V.  Birmingham  (Bector),  7  Ad.  5  Q.  B.  269 ;  39  L.  J.  Q.  B.  86. 

&  E.  254.  («)  Bex  v.  Tower,  4  M.  &  S.  162. 

(s)  Barlow,  In  re,  30  L.  J.  Q.  B.  270.  (6)  Bex  v.  Barker,  3  Burr.  1265 ;  Bex 

(t)  As  to  which  quasre,  and  see  Beg.  v.  Jotham,  3  T.  E.  577. 

V.  Burrows  (1892),  1  Q.  B.  399 ;  61  L.  J.  (e)  He's  case,  1  Ventr.  143. 

Q.  B.  88.  (<^)  White's  case,  6  Mod.  18. 

(uj  Bex  V.  Cambridge   University,    1  (e)  Bex  v.  Croydon  Churchwardens,  5 

"W.  Bl.  547,  551 ;   Bex  v.   Windham,  1  T.  E.  713. 

Cowp.  377.     See  now  45  &  46  Viot.  c.  50,  (/)  Beg.   v.    Orton  {Trustees  of),    14 

s.  225.  Q-  B.  139  at  p.  146;  18  L.  J.  Q.  B.  321. 

(x)  Beq.  V.  Dolqellu  Union,  8  Ad.  &E.  ^eaSeywood  v.  Manchester  {Bishop),  12 

561  ,■  7  L  J.  M.  C.  99.  Q.  B.  D.  404 ;  53  L.  J.  Q.  B.  196. 
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the  Archbishop  of  York,  as  president  of  the  Convocation  of 
his  province,  decided  that  a  candidate  for  Convocation  was 
disqualified,  it  was  held  that  the  court  had  no  jurisdiction  to 
compel  the  admittance  of  the  candidate  by  a  mandamus  to 
the  archbishop  (g). 

A  mandamus  to  restore  a  puUia  officer  to  a  freehold  office,  from 
which  he  has  leen  wrongfully  dismissed,  may  be  obtained  on  due 
proof  of  the  wrongful  dismissal  (h).  A  public  officer  appointed 
for  life,  or  during  good  behaviour,  cannot  lawfully  be  removed 
from  his  office  for  misconduct  without  being  called  upon  to  make, 
and  being  afforded  an  opportunity  of  making,  his  defence ;  for 
"  Nullus  liber  homo  .  ,  .  dissaisiatur  .  .  .  de  libero  tenemento  suo 
.  .  .  nisiper  legale  judiciwm  jparium  suorum  velper  legem  terrse  "  (i). 
If  he  has  committed  a  felony  or  misdemeanour,  he  must  be  con- 
victed by  a  jury  before  the  offence  can  work  a  forfeiture  of  his 
office  ;  and,  if  he  has  been  guilty  of  misconduct  in  the  discharge 
of  his  official  duties,  he  must  have  an  opportunity  given  him  of 
answering  the  charge,  or  have  been  heard  in  his  own  defence, 
before  he  can  lawfully  be  removed.  Where  a  vicar  removed  a 
parish  clerk  for  acts  of  misconduct  alleged  to  have  been  com- 
mitted in  the  vicar's  own  view,  the  court  granted  a  mandamus  to 
compel  the  vicar  to  restore  the  clerk  to  his  office.  For  the  vicar  it 
was  contended  that,  as  he  acted  on  his  own  view  of  the  prose- 
cutor's misconduct,  any  kind  of  process  for  enabling  him  to  dis- 
prove or  explain  it  must  be  superfluous,  and  that  the  law  invested 
the  vicar  with  the  functions  of  accuser,  witness,  and  judge,  in 
respect  of  indecent  conduct  publicly  exhibited  in  his  presence ; 
but  the  court  held  that  sentence  of  removal  from  a  freehold  office 
ought  to  be  preceded  by  some  mode  of  inquiry,  in  which  the 
accused  should  have  an  opportunity  of  being  heard,  and  explain- 
ing his  behaviour.  "That  important  principle,  which  was  so 
strenuously  asserted  by  Lord  Kenyon  Qc),  has  been  often  held 
sound  and  never  questioned.  We  do  not  think  its  application  is 
excluded,"  observe  the  court,  "  because  the  charge  rests  on  the 
minister's  personal  observation,  inasmuch  as  that  is  not  incon- 
sistent with  the  disproof  of  criminal  motives  and  intentions,  with 
the  mitigation  to  which  other  facts  might  possibly  entitle  the 
accused,  or  with  condonation  of  the  offence.  This  principle 
appears  to  us  valuable  to  the  judge,  whom  it  tends  to  secure 
against  yielding  too  hastily  to  his  own  first  impressions,  while 

(3)  Beg.  V.  yorh  (ArcUishop),  20  Q.  Doug.  149. 
B.  D.  740 ;  57  L.  J.  Q.  B.  396.  (i)  Magna  Ohabta,  c.  29. 

(70  Bex  V.  Morpeth  (BalUvos),  1  Str.  (K)  In  Bex  v.  Gofhiit,  8  T.  E.  209. 

58 ;  Beg.  v.  Liverpool  {Mayor),  2  Burr.  And  see  per  Lord  Bllenborougb,  0.  J., 

723 ;  Rex  v.  Faversham  Fish  Co.,  8  T.  E.  in  Buchanan  v.  Buclter,  1  Campb.  65. 
352;    Bex  v.  Lyme    Begia   {Mayor),    1 
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we  think  it  indispensable,  for  the  sake  of  the  party  charged,  in 
all  cases,  to  the  due  execution  of  every  judicial  power  "  (l). 

Even  although  the  officer,  having  been  duly  elected,  has  pro- 
cured himself  to  be  admitted  to  the  office  by  means  of  fraudulent 
misrepresentation  and  deceit,  he  must  be  called  upon  to  come 
in  and  defend  himself  before  he  can  lawfully  be  removed  (m). 
Where,  however,  the  election  itself  was  void  ab  initio,  on  the 
ground  of  fraud,  so  that  the  party  has  never  become  a  member, 
his  admission  may,  it  seems,  be  cancelled  without  a  hearing  (ra) ; 
and  a  mandamus  will  not  be  granted  to  restore  to  an  office  a 
person  who  is  admitted  to  have  been  rightly  removed  (o). 

There  seems  to  be  a  great  deal  of  difference  between  a  man- 
damus to  admit,  and  a  mandamus  to  restore,  to  a  freehold  office. 
The  former  is  granted  merely  to  enable  the  party  to  try  his  right, 
without  which  he  would  be  left  without  any  legal  remedy.  But 
the  court  has  always  looked  much  more  strictly  to  the  right  of  the 
party  applying  for  a  mandamus  to  be  restored.  In  these  cases  he 
must  show  a  prima  facie  title ;  for,  if  he  has  been  before  regularly 
admitted,  he  may  try  his  right  by  bringing  an  action  for  money 
had  and  received  for  the  profits.  Therefore,  in  order  to  entitle 
himself  to  this  extraordinary  remedy,  he  must  lay  such  facts  before 
the  court  as  will  warrant  them  in  presuming  that  the  right  is  in 
him  (p). 

Mandamus  to  restore  to  freehold  office. — If  a  man  grants  an  office 
to  another  for  the  term  of  his  life,  the  freehold  estate  which  the 
grantee  has  in  the  office  is  upon  condition  in  law  that  he  shall  well 
and  faithfully  do  that  which  to  such  office  belongeth  to  do  c 
otherwise  it  shall  be  lawful  to  the  grantor  and  his  heirs  to  oust 
bim,  and  grant  the  office  to  another  (q).  There  are,  says  Lord 
Coke,  three  causes  of  forfeiture,  or  seizure  of  offices :  1,  by  abuser ; 
2,  non-user;  3,  refusal  (r).  If  the  officer  is  removed  by  reason  of 
the  forfeiture  of  his  freehold  office,  through  breach  of  the  implied 
trust  upon  which  it  was  granted,  that  will  be  a  removal  "per  legem 
terr^."  If  he  is  not  so  removed,  he  ought  to  be  convicted,  "  per 
judicium  parium  suorum,"  of  some  public  crime  before  he  can 
lawfully  be  dispossessed  of  his  freehold  (s) ;  and  the  crime  must 

(0  Reg.  V.  Smith,  5  Q.  B.  614,  623;  iq)  Litt.  ss.  378,  379;  Co.  Litt.  232  et 

13  L.  J.  Q-  B.  166.  Of.  Doe  v.  Oartham,  seq.  Tlie  grantee  may  be  ousted,  "  s'il 
1  Bing.  857 ;  2  L.  J.  (O.  S.)  C.  P.  17 ;  non  attend,  sur  son  office,  s'il  fait  contra- 
Cooper  V.  Wandsworth  Board  of  Works,  riant  chose  a  son  office,  ou,  misfeseance  de 

14  0.  B.  N.  S.  180;  32  L.  J.  C.  P.  185.         son  office,"  Trin.  11  Edw.  4,  fol.  1,  B. 
(m)  Reg.  y.  Sadlers'  Oo.,  10  H.  L.  C.       As  to  ttie  duties  annexed  to  the  freehold 

404 ;   32  L.  J.  Q.  B.  337.  ofBoe  of  clerk  of  the  peace,  see  Hxrding 

(n)  Reg.  v.  Sadlers'  Co.,  supra ;   Reg.  v.  Pollock,  6  Biag.  25. 

V.  Medical  Education  {General  Council),  (»•)  Earl  of  Shrewibury' s  case,  9  Rep. 

&c.,  3  E.  &  E.  525;  30  L.  J.  Q.  B.  201.  46  b  at  p.  50  a.    See  Wildes  v.  Russell, 

(o)  R.  V.  Axbridge   {Mayor),   Oowp.  L.  E.  1  0.  P.  722;  35  L.  J.  M.  0.  241. 

523.  (s)  Bcgg's  case,  11  Co.  99;  Harcourt  v. 

Ip)  Rex  V.  Jotham,  3  T.  R.  575.  Fox,  1  Show.  431,506;  4  Mod.  169. 
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be  of  such  a  nature  as  to  render  the  officer  publicly  infamous, 
and  unfit  to  hold  any  public  office  ;  for,  if  he  has  been  convicted 
of  an  assault,  or  any  other  offence  which  does  not  carry  such 
infamy  with  it,  the  conviction  will  be  no  ground  of  disfranchise- 
ment (t). 

"  There  are,"  observes  Lord  Mansfield,  "  three  sorts  of  offences 
for  which  an  officer  or  corporator  may  be  discharged  :  first,  such  as 
have  no  immediate  relation  to  his  office,  but  are  in  themselves  of 
so  infamous  a  nature  as  to  render  the  offender  unfit  to  execute  any 
public  franchise  ;  secondly,  such  as  are  only  against  his  oath  and 
the  duty  of  his  office  as  a  corporator,  and  amount  to  breaches  of 
the  tacit  condition  annexed  to  his  franchise  or  office ;  thirdly,  the 
third  sort  of  offence  for  which  an  officer  or  corporator  may  be 
displaced  is  of  a  mixed  nature,  as  being  an  offence  not  only  against 
the  duty  of  his  office,  but  also  a  matter  indictable  at  common 
law.  .  .  .  For  the  first  sort  of  offences  there  must  be  a  pre- 
vious indictment  and  conviction.  .  .  .  But  where  the  offence 
.  is  merely  against  his  duty  as  a  corporator,  he  can  only  be  tried 
for  it  by  the  corporation  "  (u).  There  cannot,  it  seems,  be  any 
cause  to  disfranchise  a  member  of  a  corporation,  unless  it  is 
for  a  thing  done  which  tends  to  the  destruction  of  the  body 
corporate,  or  to  the  destruction  of  the  privileges  thereof.  Any 
mere  personal  offence  of  one  member  thereof  affords  no  cause 
for  disfranchisement  (x).  Mere  misapplication  of  the  money  of 
the  corporation  is  not  a  good  ground  for  the  disfranchisement 
of  a  corporator;  the  corporation  may  have  an  action  for  the 
money  (y). 

Mandamus  to  restore. — Offices  held  at  will,  or  during  the  good 
pleasure,  or  at  the  discretion,  of  the  parties  appointing  to  them, 
may  be  taken  away  without  any  reason  assigned,  or  any  summons 
or  hearing  of  the  party  removed  {£)  ;  and  a  mandamus  will  not  lie' 
to  restore  an  officer  removable  at  will  {a) .  This  is  the  case  with 
the  office  of  a  vestry-clerk  (b),  clerk  to  justices  (e),  clerks  and 
treasurers  of  guardians  of  the  poor  {d),  and  the  minister  of  a 
dissenting  congregation,  who  is  elected  by  the  majority,  and  who 
may  be  removed  by  such  majority,  and  be  turned  out  of  his  house, 
premises,  and  chapel,  if  they  are  dissatisfied  with  his  doctrines 

(0  M.   V.  Richardson,  1    Burr.   538 ;  («/)  Mex  v.  Chalice,  1  Ld.  Raym.  225  ; 

Buller's  N.  P.  7th  ed.  206 ;  Beg.  v.  Cum-  B.  v.  Wilton  (JUayor),  5  Mod.  257. 

herland  (Clerli  of  Peace),  11  Mod.  81  ;  1  (z)  Bex  v.  Stratford  {Mayor),  1  Lev. 

EoU.  Abr.  Office,  155;  Cruise's  Digest,  291. 

Franohise.  (a)  Le  Boy  v.  Campion,  1  Sid.  14. 

(a)  Bex  V.  Bichardson,  1  Burr.  517  at  (6)  B.  v.  Croydon   Churchwardens,   5 

p.   538 ;    Bex  v.  Liverpool  {Mayor),  2  T.  R.  713. 

Burr.  733 ;  Beg.  v.  Bairns,  6  Mo;l.  192  ;  (e)  Sandys,  Ex  parte,  4  B.  &  Ad.  863. 

2  Salk.  680.  (d)  Bex    v.    St.    Nicholas,    Boohester 

{x)  Earl's  case,  Carth.  176.  {Guardians),  4  M.  &  S.  324. 
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and  religious  teaching  (e),  or  restrained  by  injunction  from  further 
ofBciating  (/). 

Where  the  charter  by  ^¥hich  a  charity  was  founded  conferred 
on  the  governors  full  power  to  appoint  the  schoolmaster,  and  to 
remove  him  and  to  appoint  another  according  to  their  sound 
discretioD,  and  a  schoolmaster  was  appointed  and  afterwards 
dismissed,  it  was  held  that  the  court  could  not  interfere  with 
the  discretion  of  the  governors,  or  review  their  reasons  for  the 
dismissal  (g). 

Mandamus — Visitatorial  power  excluding  proceeding  hy  man- 
damus.— Where  corporate  offices  are  held  in  private  or  eleemo- 
synary corporations,  on  the  terms  that,  if  any  dispute  should  arise 
respecting  the  right  to  the  office,  or  the  validity  of  a  discharge  or 
amotion  from  it,  such  dispute  should  be  settled  or  determined  by 
a  visitor  or  judge  whom  the  founder  has  nominated,  the  court  will 
not  interfere  by  mandamus  {h).  But  one  branch  of  a  corporation 
has  no  visitatorial  power  over  another.  The  visitatorial  power 
emanates  from  the  founder.  In  royal  foundations  of  a  private 
or  eleemosynary  character,  if  no  special  visitor  has  been  appointed, 
the  sovereign  exercises  the  power  by  his  chancellor.  In  cor- 
porations established  for  the  government  of  cities  and  towns,  the 
sovereign  may  be  said  to  exercise  the  power  by  mandamus  through 
the  court  {i). 

Mandamus  to  restore  name  of  medical  practitioner  to  medical 
register. — By  21  &  22  Vict.  c.  90,  s.  29,  it  is  enacted  that  if  any 
medical  practitioner  shall  be  convicted  of  any  felony  or  mis- 
demeanour, or  shall,  after  due  inquiry,  be  judged  by  the  General 
Council  of  Medical  Education  and  Eegistration  (Jc)  to  have 
been  guilty  of  infamous  conduct  in  any  professional  respect,  the 
General  Council  may,  if  they  see  fit,  direct  the  registrar  to  erase 
the  name  of  such  medical  practitioner  from  the  register.  The 
decisions  of  the  council  under  this  section,  made  after  due  inquiry, 
are  final,  and  cannot  be  reviewed  by  the  court.  Where,  therefore, 
the  medical  council,  after  communicating  to  a  medical  practitioner 
certain  charges  made  against  him  of  infamous  conduct  in  his 
profession,  and  having  considered  his  answers,  directed  the  regis- 
trar to  remove  his  name  from  the  medical  register,  the  court 
refused  a  mandamus  to  restore  him  Q).     But  where  a  person  who 

(e)  Doe  T.  Jones,  10  B.  &  C.  718;  8  513;  19L.  J.Q.  B.485;  Eeg.v.Eochester 

L.  J.  (O.  S.)  K.  B.  310 ;  Doe  v.  McKaeg,  (Dean),  17  Q.  B.  1 ;  20  L.  J.  Q.  B.-467. 

10  B.  &  0.  721.  (0  Hex  v.  London  (Mayor),  4  M.  &  K. 

(/)  Cooper  V.   Gordon,  L.  K.  8  Eq.  36  at  p.  62. 

249 ;  38  LT  J.  Oh.  489.  W  See  25  &  26  Viot.  o.  91. 

(cf)  Beg.  Y.  Darlington  School   Gover-  (I)  La  Mert,  Ex  parte,  4  B.  &  S.  582 ; 

nors,  6  Q.  B.  693,  715 ;    14  L.  J.  Q.  B.  33  L.  J.  Q.  B.  69 ;   Allbutt  v.  General 

67.  Midical   Council,  29   Q.  B.  D.  400 ;  58 

(70  Eeg.  v.   Cheder  (Dean),  15  Q.  B.  L.  J.  Q.  B,  6UG. 
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had  been  registered  under  the  Dentists  Act,  1878  (m),  as  holding 
a  diploma  from  the  Eoyal  College  of  Surgeons  of  Dublin,  was 
subse(juently  deprived  of  the  diploma  by  that  body,  and  there- 
upon the  General  Council  of  Medical  Education  and  Eegistration 
erased  his  name  from  the  Dentists'  register,  the  court  granted  a 
mandamus  calling  on  them  to  restore  his  name  to  the  register  on 
the  ground  that  the  Dentists  Act,  1878,  did  not  contain  any  pro- 
vision authorizing  the  council  to  erase  his  name  (n). 

Mandamus — Conditions  precedent  to  issue  of  writ. — -To  entitle 
a  person  to  a  mandamus,  enjoining  the  performance  of  some 
particular  act  or  duty,  it  must  be  shown  that  there  has  been 
a  distinct  demand  of  that  which  the  person  moving  for  the  writ 
desires  to  enforce  (o),  and  a  refusal  or  withholding  of  compliance 
on  the  part  of  the  defendant  (  jj). 

Mandamus — Action  for  false  return. — A  writ  of  mandamus 
usually  goes  in  the  form  of  a  direction  to  the  defendant  to 
perform  the  duty  demanded  or  show  cause  to  the  contrary.  He 
must  then  either  perform  the  duty  or  make  a  return  to  the  writ 
showing  why  he  does  not  obey  it.  If  the  return  is  insufficient,  a 
peremptory  writ  issues.  Formerly,  if  the  return  was  sufficient  in 
law,  the  only  way  of  questioning  it  in  point  of  fact  was  by  an 
action  on  the  case  {q)  for  a  false  return,  in  which  the  plaintiff 
recovered  damages  sustained  through  the  non-performance  of  the 
duty,  and  might  afterwards  move  the  court  for  a  peremptory 
mandamus  (r).  Subsequently,  by  the  statutes  of  9  Anne,  c.  20, 
s.  2,  and  1  Wm.  4,  c.  21,  s.  3,  the  return  was  practically  converted 
into  an  ordinary  pleading,  and  the  person  suing  the  writ  of 
mandamus  might  plead  to  or  traverse  all  or  any  of  the  material 
facts  contained  in  the  return,  upon  which  the  person  making  the 
return  might  reply,  take  issue,  or  demur ;  any  issue  joined  might 
be  tried,  and  if  a  verdict  were  found  or  judgment  given  upon 
demurrer  for  the  person  suing  out  the  writ,  he  was  entitled  to 
recover  his  damages  and  costs  as  he  might  have  done  in  an  action 
on  the  case,  and  a  peremptory  writ  of  mandamus  issued  upon 

(m)  41  &  42  Vict.  o.  33.  L.  J.  M.  C.  151. 

(ji)  Partridge,  Ex  parte,  19  Q.  B.  D.  (g)  See,  for    example,    Orawford    v. 

467 ;  56  L.  J.  Q.  B.  609.  Powell,  2  Burr.  1013 ;    Enfield  v.  Hills, 

(o)  Beg.  V.  Bristol  &  Exeter  Uaily.,  4  Sir  T.  Jones,  116 ;  ij.  v.  Bippon  (Mayor) 

Q.  B.  162;  12  L.  J.  Q.  B.  106.  1  Ld.  Eaym.  563;    Bich  y.  Piildngton, 

(p)  Bex  V.   Brecknoch  Canal  Co.,  3  Garth.  171;    Vaughan  y.  Lewis,  Garth. 

Ad.  &  E.  217,  222;    Beg.  V.   Cheadle  227;   Soane  v.  Ireland,   10  East,  259; 

Bighway  (Trustees'),  7  Jur.  373  ;   Beg.  v.  Freeman  v.  Phillips,  4  M.  &  S.   486  ; 

Norwich  &  Brandon  Baily.,   15  L.  J.  Nightingale  Y.Marshall,  2  B.  &  0.313 '• 

Q.  B.  24 ;  3  D.  &  L.  385.    The  proceed-  Faulkner  v.   Elger,  4  B.  &  G.  449 ;  6 

ings  upon  a  mandamus  are  regulated  by  Dowl.  &  E.  517.     If  the  duty  was  of  a 

Jud.  Act,  1873,  s.  25  (8) ;    Ord.  L.  r.  6 ;  public  nature,  a  criminal    information 

Ord.  XLII.    r.   30,    and  Crown  Office  lay. 

Eules,  1886,  rr.   60-79.      See  Beg.  v.  (»•)  Green  v.  Pope,  1  Ld.  Eaym.  125. 
Bodmin  (Mayor)  (1892),  2  Q.  B.  21 ;  61 
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application  to  the  court  by  motion.  Now,  by  rule  72  of  the 
Crown  Office  Eules,  1886,  no  action  or  proceeding  can  be  taken 
against  any  person  in  respect  of  anything  done  in  obedience  to  a 
writ  of  mandamus.  By  rule  136,  when  any  return  is  made,  the 
applicant  may  plead  to  the  return  as  if  it  were  a  statement  of 
defence  delivered  in  an  action,  and  all  subsequent  proceedings, 
including  pleadings,  trial,  judgment,  and  execution,  are  had  and 
taken  as  if  in  an  action.  By  rule  70,  where  a  point  of  law  is 
raised  in  answer  to  a  return  or  any  other  pleading,  and  there  is 
no  issue  of  fact  to  be  decided,  the  court,  on  the  argument  of  the 
point  of  law,  gives  judgment  for  the  successful  party  without  any 
motion  for  judgment.  By  rule  71,  when  the  applicant  obtains 
judgment  under  rules  70  and  136,  he  is  entitled  forthwith  to  a 
peremptory  mandamus  to  enforce  the  command  contained  in  the 
original  writ,  and  the  judgment  directs  that  a  peremptory  writ  do 
issue. 

Action  for  mandamus. — The  Common  Law  Procedure  Act, 
1854  (s),  first  enabled  a  plaintiff  to  claim  a  mandamus  in  an 
action.  This  mode  of  obtaining  relief  is  now  governed  by  the 
Judicature  Act,  1873  {t),  and  the  Eules  of  the  Supreme  Court. 
By  Order  LIII.,  rule  1,  the  plaintiff,  in  any  action  in  which  he 
shall  claim  a  mandamus  to  command  the  defendant  to  fulfil  any 
duty  in  the  fulfilment  of  which  the  plaintiff  is  personally  in- 
terested, shall  indorse  such  claim  upon  the  writ  of  summons. 
The  duty  must  be  of  a  public  or  quasi-public  nature,  not  a  mere 
private  duty,  such,  for  example,  as  is  imposed  by  a  contract  (m). 
A  shareholder  in  a  company  may  claim  a  mandamus  commanding 
the  company  to  register  him,  if  he  is  entitled  to  be  registered,  as 
a  shareholder  {x).  An  action  for  a  mandamus  will  not  lie  against 
servants  of  the  Crown  for  acts  omitted  by  them  as  such 
servants  («/),  nor  will  it  lie  in  any  case  where  there  is  another 
and  an  equally  effective  remedy  (2).  A  plaintiff  may  claim  a 
mandamus  without  seeking  any  other  relief,  and  actual  pecuniary 
damage  is  not  necessary  for  the  maintenance  of  the  action  (a). 

Bemedy  by  action. — It  may  be  stated  generally  that  wherever 
a  writ  of  mandamus  will  issue,  an  action  for  damages  will  lie  to 
recover   any  damages   incurred    by  the   defendant's  refusal   to 

(s)  17  &  18  Vict.  0. 125,  s.  68.  Nathan,  In  re,  12  Q.  B.  D.  461;  53  L.  J. 

(t)  36  &  37  'Vict.  c.  66,  s.  25,  sub-s.  (8).  Q.  B.  229. 

(m)  Benson  v.  Paull,  6  E.  &  B.  273 ;  (z)  SusJi  v.  Beavan,  1  H.  &  0.  500 : 

25  L  JOB  274  32  L.  J.  Ex.  54 ;  Smith  v.  Charley  District 

(x)  Nor'ris  v.  Irish  Land  Go.,  8  E.  &  Council  (1897),  1   Q.  B.  678 ;  66  L.  J. 

B.  512;  27  L.  J.  Q.  B.  115;  Copeland  v.  Q.  B.  427,  where  the  action  was  held 

North  kattem  Ey.,  6  E.  &  B.  277 ;  Swan  not    to   be    maintainable    because  the 

V  North  British  Australasian  Co.,  7  H.  &  remedy  by  prerogative  writ  was  avail- 

N.  603;   31  L.  J.  Ex.  425;    2  H.  &  0.  able. 

175 ;  32  L.  J.  Ex.  273.  (a)  Fotherly  v.  Metropolitan  By.,  L' 

(«)  Beq.  V.  Incon)^  Tax  Con(imis8ioners,  K,  2  0.  P.  188 ;  3Q  h.  J.  Q.  P.  88. 
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perform  the  duty  incumbent  upon  Iiim.  "  If  the  law  casts  any 
duty  upon  a  person,  which  he  refuses  or  fails  to  perform,  he  is 
answerable  in  damages  ...  to  those  whom  his  refusal  or  failure 
injures''  (h). 

Judicial  officers — Courts  of  record. — A  court  of  record  is  that 
where  the  acts  and  judicial  proceedings  are  enrolled  in  parchment 
for  a  perpetual  memorial  and  testimony ;  which  rolls  are  called 
the  records  of  the  court,  and  are  of  such  high  and  super-eminent 
authority  that  their  truth  is  not  to  be  called  in  question.  For  it 
is  a  settled  rule  and  maxim  that  nothing  shall  be  averred  against 
a  record,  nor  shall  any  plea,  or  even  proof,  be  admitted  to  the 
contrary.  And  if  the  existence  of  a  record  be  denied,  it  shall  be 
tried  by  nothing  but  itself:  that  is,  upon  bare  inspection,  whether 
there  be  any  such  record  or  no.  All  courts  of  record  are  the 
King's  courts,  in  right  of  his  crown  and  royal  dignity,  and  there- 
fore no  other  court  hath  authority  to  fine  or  imprison ;  so  that 
the  very  erection  of  a  new  jurisdiction  with  the  power  of  fine  and 
imprisonment  makes  it  instantly  a  court  of  record. 

A  court  not  of  record  is  the  court  of  a  private  man ;  whom 
the  law  will  not  entrust  with  any  discretionary  power  over  the 
fortune  or  liberty  of  his  fellow-subjects.  Such  are  the  courts- 
baron  incident  to  every  manor,  and  other  inferior  jurisdictions, 
where  the  proceedings  are  not  enrolled  or  recorded ;  but  as  well 
their  existence  as  the  truth  of  the  matters  therein  contained 
shall,  if  disputed,  be  tried  and  determined  by  a  jury  (e). 

Judicial  officers — Liabilities  of  judicial  officers. — From  motives 
of  public  policy,  a  large  immunity  is  conferred  upon  judges  of  the 
superior  courts  in  this  country  (d)  and  in  the  colonies  (e) ;  so 
that  no  action  lies  against  a  judge  of  one  of  the  superior  courts 
for  acts  done  or  for  words  spoken  by  a  judge  in  the  exercise  of 
his  judicial  ofSce,  although  his  motive  is  malicious  and  the  acts 
or  words  are  not  done  or  spoken  in  the  honest  exercise  of  his 
office  (/).  When  the  executive  power  of  the  sovereign  has  been 
delegated  to  others,  to  be  by  them  put  in  force  in  the  form  pre- 
scribed by  law,  the  power  thus  conferred  is  termed  an  authority 
in  law,  and  affords  a  justification  for  all  acts  and  trespasses  com- 
mitted in  the  exercise  of  it,  so  long  as  the  authority  has  not 
been  exceeded.  Neither  the  judges  in  the  King's  courts  nor  any 
judicial  officers  are  liable  to  answer  personally  for  their  judicial 
acts  within  their  jurisdiction.  *An  action,  therefore,  will  not  lie 

(6)  Per  Lord  Brougham,  Ferguson  v.  668. 
Kinnoull,  9  CI.  &  F.  251  at  p.  289.  (/)  Fray  v.  BlacJcburn,  3  B.  &  S.  576  ; 

(c)  3  Bl.  Com.  p.  24.  Scott  v.  Stamfield,  L.  K.  3  Ex.  220 ;  37 

(d)  Fray   v.   BlacJcburn,  3   B.  &    S.  L.   J.    Ex.    155 ;    Anderson    v.  Oorrie, 
576.  ri895]  1  Q.  B.  668. 

(,e)  Anderson  v.  Gorrie,  [1895]  1  Q.  B. 
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against  a  judge  for  a  wrongful  commitment  or  an  erroneous 
judgment,  nor  for  any  act  done  by  him  in  his  judicial  capacity  (g). 

The  general  rule  as  regards  judges  and  judicial  officers  is  that, 
if  they  do  any  act  beyond  the  limit  of  their  authority  causing 
injury  to  another,  they  thereby  subject  themselves  to  an  action 
for  damages ;  but,  if  the  act  done  is  within  the  limit  of  their 
authority,  though  an  erroneous  or  mistaken  judgment,  they  are 
not  liable  to  an  action  (h).  A  judge  is  not  answerable  for  slander 
spoken  by  him  in  the  exercise  of  his  judicial  functions  in  reference 
to  a  matter  before  hira,  although  it  is  spoken  maliciously  and 
without  reasonable  cause  (i). 

Where  parties  are  not  acting  as  judges,  but  have  only  a  dis- 
cretion confided  to  them,  an  erroneous  exercise  of  that  discretion, 
however  plain  the  miscarriage  may  be,  will  not  render  them 
answerable  in  damages,  provided  they  have  due  legal  authority 
and  power  to  act  in  the  matter  (k). 

This  freedom  from  action  and  suit  is  given  to  judges,  not  so 
much  for  their  own  sake  as  for  the  sake  of  the  public  and  for  the 
advancement  of  justice,  "that,  being  free  from  actions,  they  may 
be  free  in  thought  and  independent  in  judgment,  as  all  who  are 
to  administer  justice,"  observes  Lord  Tenterden,  "ought  to  be  "  (l). 

Who  are  judges  and  judicial  officers. — The  steward  of  a  court- 
baron  is  a  judicial  officer,  and  canijot,  therefore,  be  made  responsible 
for  the  mistakes  and  irregularities  of  the  bailiffs  and  ministerial 
officers  of  the  court  (m).  So  also  was  the  sheriff  when  presiding  in 
the  county  court  as  anciently  constituted  (n).  The  vice-chancellor 
of  the  University  of  Cambridge  is  also  a  judge  of  a  court  of 
record ;  and  so  are  all  persons  who  have  power  to  fine  and  im- 
prison (o).  Wherever  power  is  given  to  examine  and  punish,  it 
is  a  judicial  power,  and  they  in  whom  it  is  reposed  act  as  judges ; 
and  persons  who  are  made  judges  are  not  liable  to  have  their 
judgments  examined  in  actions  brought  against  them  (p). 

A  coroner  is  a  judicial  officer  (q).  If  a  coroner  thinks  that  an 
inquest  ought  to  be  conducted  in  secrecy,  he  has  power  to  exclude 
all  persons  not  necessarily  engaged  in  the  inquiry ;  and,  if  the 

(g)  Hamond  v.  Howell,  1  Mod.  184  ;  2  (I)  Garnett  v.  Ferrand,  6  B.  &  C.  611 

Mod.  219 ;    Mostyn  v.  Fabrigas,  Cowp.  at  p.  625 ;  5  L.  J.  (O.  S.)  K.  B.  221 ; 

161 ;   1  Sm.  L.  0.  (11th  ed.),  p.  591 ;  Fray  v.  Blackburn,  3  B.  &  S.  576. 

Taafe  v.  Dovmes,  3  Moo.  P.  0.  36,  note  (m)  Eolroyd  v.  Breare,  2  B.  &  Aid. 

(a);  Kempe  v.  Neville,  10  0.  B.  N.  S.  473. 

523;  31  L.  J.  0.  P.  158.  (n)  Tunno  v.  Morris,  2  0.  M.  &  E. 

(7i)  Doswell  V.  Impey,  1  B.  &  0.  163  298 ;  4  L.  J.  Ex.  234. 

at  p.   169;  1   L.J.  (O.  S.)  K.   B.   99;  (^o)  Kemp  v.  Neville,  10  0.  B.  N.  S. 

Gahan  v.  Lafitte,  3  Moo.  P.  0.  382.  523 ;  31  L.  J.  0.  P.  158. 

(i)  Ante,  p.  205.  (p)  Groenvelt  v.  Burwell,  1  Ld.  Eaym. 

(7c)  Ferguson  v.  EinnouU  (Earl),  9  CI.  467. 

&  Pin.  251,  290;    and  see  Pedley  v.  (g)  The  duties  and  liabilities  of 'coro- 

Davis,  10  0.  B.  N.  S.  492 ;  80  L,  J.  0.  P.  ners  are  regulated  by  the  Coroners  Act, 

374  at  p.  379.    "  1887  (50  &  51  Vict.  o.  71). 
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exclusion  of  any  pavticular  person  appears  to  him  to  be  necessary 
or  proper,  it  is  for  him  to  decide  who  is  to  be  excluded.  If  a 
person  has  by  order  of  the  coroner  been  forcibly  turned  out  of  a 
room  when  an  inquisition  is  about  to  be  taken,  the  person  so 
expelled  has  no  right  of  action  against  the  coroner  for  an 
assault  (r). 

The  functions  of  a  returning  officer  are  not  wholly  ministerial, 
but  are  partly  judicial  and  partly  ministerial;  and  a  judicial 
officer  cannot  be  made  responsible  for  an  erroneous  judgment, 
where  he  has  acted  hona  fide  in  the  matter  of  which  the  law  gives 
him  cognizance.  "  It  cannot  be  contended  that  he  is  to  exercise 
no  judgment,  no  discretion  whatsoever,  in  the  admission  or  rejection 
of  votes.  On  the  other  hand,  the  officer  could  not  discharge  his 
duty  without  great  peril  and  apprehension,  if,  in  consequence  of 
a  mistake,  he  became  liable  to  an  action  "  (s). 

Judicial  officers — Delegation  of  functions. — Judicial  functions 
cannot  be  delegated  (ss) ;  and,  if  it  has  been  the  practice  of  a  parti- 
cular court  to  delegate  to  its  clerk  the  performance  of  judicial 
acts,  the  practice  is  illegal,  and  the  clerk  who  thus  takes  upon 
himself  the  office  of  judge  is  responsible  for  the  orders  he  gives. 
If  he  takes  upon  himself  to  issue  a  warrant  without  the  direction 
of  the  judge,  he  is  liable  for  the  trespasses  occasioned  by  its  execu- 
tion. Where  commissioners  of  a  court  for  the  recovery  of  small 
debts  were  empowered  by  statute  to  order  payment  of  judgment 
debts  by  instalments,  and,  in  case  of  default  in  payment  of  the 
instalments,  the  commissioners  present  in  court,  at  the  instance  of 
the  plaintiff,  and  upon  due  proof  of  the  default,  were  empowered  to 
award  execution  against  the  judgment-debtor,  with  such  costs  as  to 
them  should  seem  just,  and  it  was  shown  to  be  the  practice  of  the 
court  for  the  commissioners  at  the  time  they  gave  judgment  for 
the  plaintiff,  to  direct  the  debt  to  be  paid  by  monthly  instalments 
or  execution  to  issue,  it  was  held  that  the  commissioners  had  no 
power  to  make  such  a  practice  or  such  an  order  at  the  time  of  the 
judgment,  because,  if  made  then  prospectively,  it  dispensed  with 
that  proof  of  non-payment  which  the  statute  required,  and  with 
the  exercise  of  any  discretion  on  their  part  as  to  the  execution  or 
further  costs ;  that  the  direction,  therefore,  for  issuing  execution, 
engrafted  on  the  original  judgment,  and  made  part  of  it,  was  not 
merely  irregular,  but  a  nullity ;  and  that  the  clerk  had  issued 
the  warrant  without  authority,  and  was,  consequently,  liable  for 
the  imprisonment  occasioned  by  its  execution  (t). 

(r)  Garnett  v.  Ferrand,  6  B.  &  C.  611 ;  (1906),  1  K.  B.  22  ;  75  L.  J.  K.  B.  126. 

5  L.  J.  (O.  S.)  K.  B.  221.  (t)  Andrews  v.  Marris,  1  Q.  B.  3  ;   10 

(«)  Atbott,  C.J.,  Culhn  v.  Morris,  2  L.  J.  Q.  B.  225 ;  Whitelegg  v.  Biehards, 

Stark.  577  at  p.  587.  2  B.  .jb  0.  40 ;  J  L,  J.  (O,  S.)  TS,.  B.  23^, 

(ss)  Except  by  statute.    Bex  v.  Lloyd 


CHAP.  Xn.]  JUDICIAL   OFFIOEBS,     "  921 

Judicial  officers — Disqualification  on  ground  of  interest. — la 
accordance  with  the  maxim,  memo  debet  esse  judex  in  propria  sua 
causa,  it  has  been  held  that,  whenever  it  appears  that  the  judge 
is  a  party  to  the  suit,  the  judgment  is  erroneous  (m).  If  he  has 
any  private  or  pecuniary  interest  in  the  subject-matter  of  the 
suit,  he  ouglit  not  to  adjudicate  upon  it  (x);  yet  if  he  does 
adjudicate,  his  judgment  is  voidable  only,  and  not  void  so  as  to 
render  the  judge  and  those  who  execute  the  judgment  liable  in 
trespass  (y).  Such  interest,  however,  must  not  be  merely  remote 
or  contingent  (z). 

Judges  of  the  superior  courts — Power  to  commit  for  contempt  (a). 
— The  Supreme  Court  of  Judicature  has  unlimited  jurisdiction, 
and  therefore  no  question  can  arise  as  to  the  limits  of  its  juris- 
diction. The  superior  courts  at  Westminster,  whose  jurisdiction 
is  now  vested  in  this  court,  had  by  immemorial  usage  power  to 
punish  by  fine  or  imprisonment  for  contempt,  whether  committed 
iu  the  face  of  the  court  or  not.  And  it  has  power  to  punish,  by 
commitment  for  contempt,  a  libel  upon  the  court,  published 
when  the  court  is  not  sitting  as  well  as  when  it  is  sitting ;  and 
the  question  whether  the  particular  publication  is  libellous  or 
contemptuous  is  a  question  for  the  court  which  commits.  Any 
publication  tending  to  influence  the  result  of  a  pending  suit,  or 
to  prejudice  the  minds  of  the  public  with  regard  to  it,  is  a 
contempt  of  court  (6).  Abuse  of  a  judge  (c),  publication  of 
proceedings  in  camera  (d),  aiding  a  party  to  commit  a  breach 
of  an  injunction  (e),  have  been  held  to  constitute  contempt  of 
court. 

When  the  committal  is  .by  way  of  punishment,  it  ought  to  be 
certain  as  a  sentence,  and  the  term  of  imprisonment  should  be 
specified  (/).  The  court  cannot  for  contempt  suspend  a  barrister 
from   practising,   if  the   contempt  is  not  in  his   character   as 

(u)  London  (,CU}j  of)  \.  Wood,  nMoi.  Glass,    L.  K.  3  P.   C.   560;    Attorney- 

669.  General  of  New  South  Wales  v.  Macplier- 

(x)  Dimes  v.   Grand  Junction    Canal  son,  L.  E.  3  P.  0.  268;  Barton\.  Taijlor, 

Co.,  3  H.  L.  0.  759.  11  App.  Cas.  197 ;  55  L.  J.  P.  0. 1. 

(i/)  Dimesv.  Grand  Junction  Canal  Co.,  (6)  Daw  v.Mey,'L.  B.  7  Eq.  49;  38 

3  H.  L.  0.  759,  per  Parke,  B.,  at  p.  786.  L.  J.  Ch.  113 ;  Cheltenham,  &c..  Carriage 

(z)  Eeq.    V.     Manchester    &    Sheffield  and  Waggon  Co.,  In  re,  L.  E.  8  Eq.  580 ; 

Baity.,  L.  E.  2  Q.  B.  336 ;  36  L.  J.  Q.  B.  38  L.  J.  Oh.  330 ;  Bex  v.  Parke  (1903), 

171.     The  case  was  decided  tinder  s.  39  2  K.  B.  432 ;    72  L.  J.  K.  B.  839  ;    Coats 

of  the  Lands  Clauses  Act ;  but  it  was  v.  Chadwiclt  (1894),  1  Ch.  347 ;  63  L.  J. 

considered  that  the  words  "  interested  in  Ch.  328 ;  Bex  v.  Davies  (1906),  1  K.  B. 

the    matter  in  dispute "  used  in  that  32  ;  75  L.  J.  K.  B.  104. 

section  were  merely  declaratory  of  the  (c)  Beg.  v.  Gray  (1900),  2  Q.  B.  36 ; 

common  law.     See  Beg.  v.  Band,  L.  E.  69  L.  J.  Q.  B.  502. 

1  Q.  B.  230 ;  35  L.  J.  M.  C.  157;  Leeson  (d)  Martindale,  In  re  (1894),  3   Ch. 

V  General  Council  of  Medical  Education,  193;  64  L.  J.  Ch.  9. 

'  43  Ch.  D.  366 ;  50  L.  J.  Ch.  233.  (e)  Seaward  v.  Faterson  (1897),  1  Ch. 

(a)  As  to  commitments  by  legislative  545 ;  66  L.  J.  Ch.  267. 

assemblies,  see  Doyle  v.  Falconer,  L.  E.  (/)  Crawford's  case,  13   Q.   B.  613, 

1  P.  C.  328;  36  L.  J.  P.  C.  33  ;   Spealser  629;  18  L.  J.  Q.  B.  225;  Bex  Y.  i/ar)»e», 

of  the  JjegislativeA,ssemlily  of  Victoria  v.  5  B.  ^  Aid.  891. 
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barristei-,  but  as  suitor ;  for  the  proper  punishment  for  contempt 
of  court  is  fine  or  imprisonment  {g).  A  superior  court  may 
adjudge  a  man  to  be  guilty  of  a  contempt,  and  may  imprison 
him  for  a  certain  time  for  such  contempt,  without  setting  forth  on 
the  face  of  the  warrant  the  grounds  upon  which  its  adjudication 
proceeded  Qi). 

Judges  of  inferior  courts  of  record, — Every  judge  of  a  court  of 
inferior  jurisdiction  must  have  before  him  some  cause  of  action, 
charge,  or  complaint,  into  which  he  has  by  law  authority  to 
inquire,  or  his  proceedings  will  be  extra-judicial,  and  he  will  be 
responsible  for  the  injurious  consequences  which  result  from  them 
to  others.  The  general  rule  is  that  the  judge  of  an  inferior  court 
is  not  liable  for  acts  done  by  him  within  his  jurisdiction  (*'),  but 
that  for  acts  done  without  or  in  excess  of  jurisdiction  he  is  liable. 
This  general  rule  may  be,  and  often  is,  modified  by  statute, 
but,  in  the  absence  of  statutory  modification,  the  rule  holds. 
Questions  often  arise  as  to  whether  a  particular  act  complained 
of  is,  or  is  not,  within  the  jurisdiction  of  the  judge.  It  is,  of 
course,  impossible  to  lay  down  any  general  rule  as  to  how  such 
questions  are  to  be  answered,  because  (1)  the  jurisdiction  of 
inferior  courts  is  usually  conferred  by  statute,  upon  the  construction 
of  which  the  existence  and  extent  of  the  jurisdiction  depend  ; 
and  (2)  the  doubt  may  really  be  as  to  whether  those  circumstances 
exist  in  which  the  court  has  been  given  jurisdiction. 

Acts  in  excess  of  jurisdiction. — Some  cases  present  no  difficulty ; 
for  example,  where  a  statute  confers  jurisdiction  upon  two  officers, 
and  one  alone  purports  to  exercise  it,  he  acts  without  juris- 
diction (/c).  So  where  a  statute  empowered  a  magistrate,  upon 
complaint  made  to  him,  to  summon  the  accused  party  before  him 
and,  upon  appearance,  to  hear  and  determine  and  give  judgment 
for  penalties  and,  in  default  of  payment,  to  commit ;  and,  one 
magistrate  having  heard  the  summons,  another  proceeded  to  hear 
and  determine  and  finally  to  commit ;  it  was  held  that  the  last- 
mentioned  magistrate  had  acted  without  jurisdiction  Q).  And 
when  the  statute  conferring  jurisdiction  directs  the  issue  of  a 
summons,  and  gives  the  party  summoned  a  certain  time  to  appear 
and  plead,  there  will  be  a  want  of  jurisdiction,  if  it  appears  on 
the  face  of  the  proceedings  that  the  court  has  proceeded  to 
hear  the  complaint  before  the  expiration  of  the  full  period 
allowed  (m). 

(3)  Wallace,  In  re,  L.  R.  1  P.  C.  283;  (It)  Qeorge  v.  Chambers,  11  M.  &  W, 

36  L.  J.  P.  0.  9.  149 ;  12  L.  J,  M.  C.  94. 

(h)  Fernandez,  Ex  parte,    10  C.   B.  (I)  Jones  v.   Gurdon,  2  Q.  B,  600;   11 

N.  S.  3 ;  30  L.  J.  C.  P.  821.  L.  J.  M.  0.  45. 

(i)  In  the  case  of  justices  of  the  peace,  (m)  Miteliell  V.  Foster,  12  Ad.  &  B. 

see  11  &  12  Vict.  c.  44,  s.  1.  472 ;  9  L.  J.  M.  0.  95. 
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Where  a  charge  is  made  before  a  magistrate  that  any  person 
has  committed  an  indictable  oifence  within  the  jurisdiction  of  the 
magistrate,  the  latter  may  issue  a  warrant  for  the  arrest  of  the 
person  charged ;  but  before  the  warrant  is  issued  the  magistrate 
must  have  before  him  an  information  or  complaint  in  writing  on 
oath  (n).  If  it  appears  that  the  magistrate  has  issued  a  warrant 
without  hearing  evidence  on  oath,  he  acts  without  jurisdiction  (o). 
In  an  action  against  a  magistrate  for  an  assault  and  false  im- 
prisonment, it  appeared  that  the  plaintiff  had  been  summoned, 
and  had  appeared  before  the  magistrate  to  answer  a  complaint  of 
having  unlawfully  killed  a  dog ;  that  the  magistrate  proposed  an 
arrangement  which  was  rejected  by  the  plaintiff,  upon  which  the 
magistrate  told  him  that,  unless  he  paid  a  certain  sum  of  money, 
he  should  convict  him  in  a  penalty  of  that  amount,  and  commit 
him  to  prison ;  that  he  then  called  in  a  constable,  and  ordered  him 
to  take  the  plaintiff  outside,  and,  if  the  matter  was  not  settled,  to 
bring  him  in  again,  when  he  would  proceed  to  commit  him  ;  and 
that  the  plaintiff  then  went  out  with  the  constable  and  settled  the 
affair  by  paying  a  sum  of  money.  It  was  held  that  the  magistrate 
was  guilty  of  an  assault  and  false  imprisonment ;  and  was  respon- 
sible in  damages,  as  there  was  no  evidence  of  any  conviction,  and 
he  had  no  right  to  give  the  plaintiff  into  the  hands  of  a  constable, 
in  order  to  drive  him  into  a  settlement  of  the  complaint  (p). 
Where  a  statute  confers  jurisdiction  upon  an  inferior  court  in  a 
certain  state  of  facts,  and  the  findings  of  the  inferior  court  show 
that  that  state  of  facts  does  not  exist,  the  court  has  no  jurisdiction ; 
as  where  a  county  court  judge,  having  power  to  commit  upon  a 
judgment  summons  a  debtor  residing  within  the  jurisdiction  of 
the  court,  commits  a  debtor  who  to  his  knowledge  resides  beyond 
the  jurisdiction  (q).  If  the  facts  found  show  that  the  inferior 
court  has  no  jurisdiction,  the  erroneous  conclusion  of  law  by  that 
court  that  it  has  jurisdiction  will  not  confer  it  (r). 

Jurisdiction  depending  u^pon  findings  of  inferior  court. — But 
difficult  questions  sometimes  arise  owing  to  the  obscurity  of  the 
meaning  of  the  statute  conferring  the  jurisdiction.  The  question 
which  most  commonly  arises  is  whether  the  statute  confers  juris- 
diction upon  the  mere  allegation  of  certain  facts,  or  only  upon 
proof  of  those  facts  (s)  ;  in  the  former  case  the  inferior  court  has 
jurisdiction  whether  in  the  opinion  of  a  superior  court  the  facts 

(n)  11  &  12  Vict.  0.  42,  s.  1.  of  the  peace,  post,  p.  933. 

(o)  Morgan  v.  EugTiee,  2  T.  E.  225  ;  (q)  HouUen  v.  Smith,  14  Q.  B.  841  ; 

Caudle  v.  Seymour,  1  Q.  B.  889;   10  L.  19  L.  J.  Q.  B.  170. 

J.  M.  C.  130 ;  Lawrenson  v.  Eill,  10  Ir.  ()•)  Wingate  v.  Waite,  6  M.  &  W.  739  ; 

0.  L.  177.  9  L.  J.  Ex.  319 ;  Beg.  v.  Bolton,  1  Q.  B. 

(p)  BHdgett  v.  Coyney,  1  Man.  &  Ey.  66;  10  L.  J.  M.  C.  49. 

211;    6  L.  J.  (0.   S.)  M.  0.  42.    See  (s)  See  Newhould  y.  Ooltman,  6  Exch. 

further  as  to  the  jurisdiction  of  justices  189  ;  20  L.  J.  M.  0.  149. 
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are  proved  or  not ;  but  ia  the  latter  case  a  further  question 
arises,  viz.,  whether  the  existence  or  non-existence  of  the  facts, 
on  proof  of  which  the  inferior  court  has  jurisdiction,  is  a  matter 
for  the  inferior  court  itself  or  for  some  superior  court  to  decide. 
It  would,  as  a  general  rule,  be  of  the  worst  public  policy  that  a 
judge  of  an  inferior  court  should  be  liable  to  an  action  of  trespass 
wlieuever,  by  an  honest  mistake  in  finding  the  facts,  he  assumed 
jurisdiction ;  and  therefore  it  is  generally  held  that  the  statute 
conferring  jurisdiction  in  certain  events  leaves  to  the  inferior 
court  the  question  whether  those  events  have  happened.  No 
doubt  if  a  magistrate  commit  a  party  charged  before  him  in  a 
case  where  he  has  no  jurisdiction  he  is  liable  (under  certain 
conditions  (i) )  to  an  action  of  trespass.  But  if  the  charge  be  of 
an  offence  over  which,  if  the  offence  charged  be  true  in  fact,  the 
magistrate  has  jurisdiction,  the  magistrate's  jurisdiction  cannot 
be  made  to  depend  upon  the  truth  or  falsehood  of  the  facts,  or 
upon  the  evidence  being  sufficient  or  insufficient  to  establish  the 
corpus  delicti  (w).  Therefore  in  an  action  of  trespass  against 
justices  for  seizing  under  the  Bumboat  Act  (x)  a  registered 
decked  vessel  of  13  tons,  it  was  held  that  the  question  whether 
the  vessel  was  or  was  not  a  bumboat  within  the  meaning  of  the 
Act  was  left  to  the  decision  of  the  justices,  and  that,  they  having 
held  that  the  vessel  was  a  bumboat,  the  seizure  was  within  their 
jurisdiction,  and  no  action  lay  (y).  Similarly,  where  an  inferior 
court  was  empowered  to  commit  to  prison  any  witness  who  did 
-not  answer  questions  put  to  him  to  the  satisfaction  of  the  court, 
it  was  held  that,  for  the  purpose  of  justifying  the  members  of 
the  court  in  committing  a  witness,  they  were  the  persons  to 
decide  whether  the  questions  had  been  satisfactorily  answered  (z). 
-Where  an  inferior  court  was  constituted  by  Act  of  Parliament 
with  power  to  fine  persons  for  contempt  of  the  court,  and  to 
enforce  the  fine  by  distress,  an  action  of  trespass  to  goods  having 
been  brought  against  the  commissioners  of  the  court,  they  pleaded 
that  the  plaintiff  had  been  guilty  of  contempt  of  their  court,  and 
they  put  in  evidence  a  conviction  and  warrant  of  distress  ;  and  it 
.was  held  that  the  conviction  was  conclusive,  and  that  the  question 
whether  the  plaintiff  had  in  fact  been  guilty  of  contempt  was 
immaterial  (a).  Where  assessors  were  appointed  by  Act  of 
Parliament  to  levy  assessed  taxes  upon  horse-dealers  (among 
other  persons),  and  they  levied  a  tax  upon  the  plaintiff,  whereupon 

(0  See  11  &  12  Viet.  o.  44,  s.  1.  (z)  Doiwell  v.  Impey,  1  B.  &  0.  163; 

(»)  Cave  V.  Mountain,  1  M.  &  G.  257  ;  1  L.  J.  (O.  S.)  K.  B.  99.  See  also  Basten 

9  L.  J.  M.  0.  90.  V.  Garew,  3  B.  &  0.  649 ;  3  L.  J.  (0.  S.) 

(a;)  2  Geo.  3,  o.  28.  K.  B.  111. 

(j/)  Briitain  v.  Kinnaird,  1  B.  &  B.  (a)  Aldridge  v.  Haines,  2  B.  &  Ad. 

432 ;  4  MoQ.  50,  395 ;  9  L.  J.  (O.  S.)  K.  B.  202, 
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he  brought  an  action  of  replevin,  it  was  held  that  the  finding  of 
tlie  assessors  that  the  plaintiff  was  a  horse-dealer  was  conclusive, 
and  that  the  question  whether  he  was  or  was  not  in  fact  a 
horse-dealer  was  immaterial  (6).  Similarly,  in  cases  where  the 
jurisdiction  of  an  inferior  court  is  by  the  statute  conferring  it 
expressly  ousted  on  objection  taken,  for  example,  to  the  validity 
of  a  rate  which  the  inferior  court  is  proceeding  to  enforce,  the 
question  whether  the  objection  is  bond  fide  taken,  or  is  a  mere 
subterfuge,  is  for  the  inferior  court  to  decide,  and  upon  its  finding 
on  that  question  its  jurisdiction  depends  (c) ;  and  however  wrong 
that  finding  may  be,  provided  there  was  any  evidence  in  support 
of  it,  the  judge  cannot  be  made  liable  in  an  action  of  trespass ; 
nor,  unless  it  be  proved  that  he  acted  maliciously  and  without 
reasonable  and  probable  cause,  is  he  liable  to  any  action  upon  the 
case  (d).  Hence  the  rule  that  a  judicial  officer  cannot  be  sued 
for  an  adjudication  according  to  the  best  of  his  judgment  upon  a 
matter  within  his  jurisdiction,  and  also  the  rule  that  a  matter  of 
fact  so  adjudicated  by  him  cannot  be  put  in  issue  in  an  action 
against  him,  have  been  uniformly  maintained  (e). 

Jurisdiction  depending  on  decision  of  superior  court. — On  the 
other  hand,  the  jurisdiction  of  the  inferior  court  may  be  conferred 
only  in  certain  circumstances,  the  existence  of  which  is  not  left 
to  their  decision  (/).  In  these  cases  the  jurisdiction  is  usually 
discretionary ;  it  is  lawful  for,  but  not  obligatory  upon,  the 
inferior  court  to  act ;  and,  if  there  is  any  doubt  as  to  the  existence 
of  the  circumstances  under  which  the  jurisdiction  arises,  the  judge 
may  upon  that  very  ground  refuse  to  act.  If  the  circumstances  do 
not  exist,  the  judge,  in  such  cases,  acts  without  jurisdiction,  and 
the  tribunal  to  decide  whether  they  exist  or  not  is  the  superior, 
and  not  the  inferior,  court.  For  example,  under  the  Poor  Belief 
Act,  1601  {g),  overseers  of  the  poor  were  empowered,  "  by  warrant 
from  any  two  such  justices  of  the  peace  "  as  therein  mentioned,  to 
levy,  by  distress  and  sale  of  the  offender's  goods,  all  sums  of 
money  of  every  one  that  should  refuse  to  contribute  according  to 
their  assessment ;  if  the  rate  was  invalid,  the  justices  issuing  the 
warrant  were  formerly  liable  for  trespass  Qi).     It  is  now  enacted 

(6)  Mien  v.  Sharp,  2  Exch.  352  ;    17  stone  V.  Westmintter  City  Council,  [1904] 

L.  Ex.  209.  2  K.  B.  109 ;  73  L.  J.  K.  B.  434. 

Vc)  Meq.  V.  Blaclchurn,  32  L.  J.  M.  0.  (/)  See,  for  example,  Z>a«is  v.  Ooppei-, 

41 ;  Emery  v.  Barnett,  4  C.  B.  N.  S.  423 ;  10  B.  &  0.  28  ;   8  L.  J.  (0.  S.)  M.  0.  67. 

27  L  J.  C.  P.  216;   Beg.  y.  Nunneley,E.  8ed  qumre. 

B  &  E.  852 ;  27  L.  J.  M.  C.  260.  (gr)  43  Eliz.  c,  2.    See  \2  &  13  Vict. 

(d)  Pease  v.  Chaytor,  1  B.  &  S.  658 ;  c.  14. 

31  L  J  M  0.  1 ;   3  B.  &  S.  620 ;  32  L.  Qi)  Groenvelt  v.  Burwell,  1  Ld.  Eaym. 

J.  M.  0.  121.  417 ;  Milward  y.  Cqffln,  2  W.  Bl.  1330  ; 

(e)  Kemp  v.  Neville,  10  C.  B.  N.  S.  Nichols  r.  FaZ/cer,  C'ro.  Car.  391 ;  Weaver 
528  at  p.  549 ;  31  L.  J.  C.  P.  158.  See  v.  Price,  3  B.  &  Ad.  409 ;  1  L.  J.  M.  0. 
also  Beg.  v.  St.  Olave's  District  Board,  8  90 ;  Bristol  Governors  v.  Waite,  1  Ad.  & 
E.  &  B.  529 ;  27  L.  J.  Q.  B.  5 ;   Living-  E.  264 ;  3  L.  J.  M.  0.  71. 
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that  where  any  poor-rate  shall  be  made,  allowed,  and  published, 
and  a  warrant  of  distress  shall  issue  against  the  person  named  and 
rated  therein,  no  action  shall  be  brought  against  the  justice  who 
shall  have  granted  such  warrant  by  reason  of  any  irregularity  or 
defect  in  the  rate,  or  by  reason  of  such  person  not  being  liable 
to  be  rated  therein  (i).  But  in  cases  not  covered  by  statute  the 
principle  applies,  that  if  the  circumstances  do  not  exist  the  judge 
of  the  inferior  court  is  liable  Qc).  Thus,  where  a  statute  autho- 
rized a  justice  of  the  peace  to  issue  a  distress  warrant  against  any 
occupier  of  abbey  lands  who  had  refused  to  pay  a  rate  made 
upon  him,  it  was  held  that  the  question  whether  the  laud  occupied 
was  or  was  not  abbey  land  was  not  for  the  justice  or  rating 
authority  to  decide,  but  for  the  superior  court;  and  that  the  land 
not  being  in  fact  abbey  land,  the  justice  issuing  a  distress  warrant 
under  which  the  plaintiff's  goods  were  seized  was  liable  in 
trespass  Q). 

Where  the  inferior  court  acts  without  jurisdiction,  the  mere 
fact  that  the  statute  conferring  a  jurisdiction  gives  the  party 
aggrieved  a  right  of  appeal  does  not  preclude  him  from  bringing 
an  action  against  the  judge  acting  without  jurisdiction.  The 
party  aggrieved  may,  if  he  please,  appeal,  because  the  excess  of 
j  urisdiction  is  as  much  a  ground  of  appeal  as  is  a  merely  erroneous 
decision  ;  but  he  is  not  bound  to  appeal ;  he  may  treat  the  act  of 
the  judge  as  a  nullity  (m),  unless  by  statute  he  is  precluded  from 
so  doing  (n). 

Absence  of  jurisdiction — Knowledge  of. — A  judge  of  a  court  of 
record  in  England  with  limited  jurisdiction  is  not  responsible  in 
damages  for  the  consequences  of  his  proceedings  in  respect  of 
matters  over  which  he  had  no  jurisdiction,  if  he  had  a^nma/ae«e 
jurisdiction  in  the  matter,  and  had  not  the  knowledge  or  means 
of  knowledge  of  which  he  ought  to  have  availed  himself,  of  his 
want  of  jurisdiction  (o).  Thus  it  has  been  held  that,  if  one  is 
arrested  by  process  out  of  an  inferior  court  for  a  cause  of  action 
which  did  not  arise  within  its  jurisdiction,  the  party  arrested  may 
well  maintain  an  action  against  the  plaintiff  who  levied  the  plaint, 

(i)  11  &  12  Vict.  c.  44,  s.  4.  492 ;  30  L.  J.  C.  P.  374. 

(li)  Shaftesbury  (Earl)  v.  Bussell,  1  B.  (m)  Charleton  v.  Alway,  11  Ad.  &  E. 

&  0.  666 ;  Newhould  v.  Ooltman,  6  Exch.  993 ;  9  L.  J.   Q.  B.  237 ;   Birmingham 

189;  20  L.  J.  M.  0.  149;  Charleton  v.  Churchwardens  v.  Shaw,  10  Q.  B.   868 

Alway,  11  Ad.  &  E.  993 ;  9  L.  J.  Q.  B.  at  p.  880 ;  18  L.  J.  M.  C.  89 ;    Pedley  v. 

237.    If  the  validity  of  a  rate  has  not  Davis,  10  0.  B.  N.  S.  492 ;  30  L.  J.  0.  P. 

been  established,  the  judge  of  the  in-  374.    As  to  justices  of  the  peace,  see 

ferior  court  may  decline  to  act  unless  11  &  12  Vict.  c.  44,  s.  2,  post,  p.  944. 

indemnified,  or  until  directed  by  man-  (a)  Patchett  v.  Bancroft,  7  T.  E.  367 ; 

damns  to  proceed.     iJej.  v.  Middlesex  Simpkin  v.  Robinson,  4.5  L.  T.  221. 

Justices,  4  Q.  B.  807 ;  12  L.  J.  M.  C.  36 ;  (o)  Parke,   B.,   Calder  v.   Halkett,   3 

Eeg.  V.  Marriott,  12  Ad.  &  E.  779 ;  10  Moo.  P.  0.  28  at  pp.  77,  78 ;   Pease  v. 

L.  J.  M.  0.  164.  Chaytor,  3  B.  &  S.  620 ;   32  L.  J.  M.  0. 

(0  PedUy  V.  Davis,  10  C.  B.  N.  S.  121. 
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and  should  be  intended  to  know  where  the  cause  of  action  arose, 
but  not  against  the  judge  or  the  officer  who  entered  the  plaint  or 
executed  it ;  for,  when  it  was  impossible  for  them  to  know  that 
the  cause  of  action  did  not  arise  within  their  jurisdiction,  it  would 
not  be  agreeable  to  any  rules  of  justice  to  make  them  liable  to 
an  action ;  but  the  proper  and  just  remedy  was  against  the 
plaintiff  (p).  It  has  accordingly  been  held,  that  the  judge  of  a 
court  of  record  in  a  borough  is  not  responsible  as  a  trespasser  for 
the  imprisonment  of  a  defendant,  where  he  had  no  means  of 
knowing,  except  through  the  plaintiff  or  defendant,  and  did  not 
know,  that  the  cause  of  action  arose  without  the  limits  of  the 
borough  (q).  But,  where  the  facts  of  a  case  before  a  county 
court  judge  showed  that  he  had  no  jurisdiction,  and  the  judge 
mistook  the  law  as  applied  to  these  facts,  and  wrongfully  ordered 
a  party  to  be  committed,  it  was  held  that  he  was  responsible  in 
damages  for  the  imprisonment  (r). 

Prima  facie  jurisdiction. — If  under  the  special  powers  of  parti- 
cular Acts  of  Parliament,  justices  have  a  prima  facie  jurisdiction 
to  inquire  into  and  to  adjudicate  upon  certain  matters  that  have 
been  brought  before  them,  and  nothing  appears,  either  on  one 
side  or  the  other,  to  show  any  want  of  jurisdiction,  they  are 
exempt  from  liability  in  respect  of  their  proceedings  in  the 
matter  (s).  Thus,  where  an  Act  of  Parliament  gave  certain 
magistrates  a  general  jurisdiction  over  disputes  between  certain 
friendly  societies  and  their  members,  excepting  where  the  rules 
of  the  society  contained  an  arbitration  clause,  and  certain  disputes 
were  brought  before  a  magistrate,  who  adjudicated  thereon  in 
ignorance  of  the  existence  of  the  arbitration  clause  in  the  rules  of 
the  society,  which  deprived  him  of  jurisdiction,  it  was  held  that 
he  was  not  responsible  for  his  want  of  jurisdiction.  "  When  a 
party,"  it  was  observed  by  the  court,  "  relies  on  an  exception 
from  a  general  law,  the  burthen  is  on  him  to  show  that  his  case 
falls  within  the  exception.  If  the  society  had  produced  before  the 
magistrate  the  clause  in  their  rules  enabling  them  to  refer  their  dis- 
putes to  arbitration,  the  magistrate  would  have  had  an  opportunity 
of  judging  whether  he  possessed  any  jurisdiction  or  not ;  but  they 
omitted  to  do  this,  and  the  magistrate's  attention  was  never  called 
to  the  denial  of  his  jurisdiction"  {t).  So,  if  a  person  is  exempted 
from  serving  a  particular  office,  and  if,  on  being  called  before  a 

(«)  Olliet  V.  Beimy,  T.  Jones,  214 ;  (r)  Boulden  v.  Smith,  14  Q.  B.  841 ; 

Eenderson  v.  Preston,  21   Q.  B.  D.  362;  19  L.  J.  Q.  B.  170. 

57  L.  J.  Q.  B.  607.  (s)  OaUer  v.  Hallcett,  3  Moo.  P.  0.  28 

(g)  Owynn  V.    Poole,   Lutw.    (App.)  at  p.  68;   Pease  v.  Chaylor,  1  B.  &  S. 

1566.     Of.  Louither  v.  Badnor  (Earl),  8  620;  32  L.  J.  M.  0.  121. 

Eaat,  113 ;  Pihe  v.  Garter,  3  Bing.  78 ;  (t)  Pilce  v.  Garter,  3  Bing.  78  ;  3  L,  J. 

3  L.  J.  (O.  S.)  0.  P.  169.  (O.  S.)  0.  P.  169. 
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magistrate  to  show  cause  why  he  refuses  to  do  so,  he  does  not 
inform  the  magistrate  of  the  particular  ground  of  his  exemption, 
he  cannot  maintain  an  action  against  the  magistrate  who  orders 
proceedings  to  be  taken  against  him  in  consequence  of  such 
refusal  (u). 

In  a  case  that  arose  on  20  Geo.  2,  c.  19  (now  repealed),  giving 
magistrates  jurisdiction  to  determine  differences  between  masters 
and  servants  in  husbandry,  and  other  labourers  respecting 
wages  (x),  it  was  held  that  an  action  of  trespass  would  not  lie 
against  magistrates,  acting  upon  a  complaint  made  to  them  on 
oath,  by  the  terms  of  which  it  appeared,  upon  the  facts  before  them, 
that  they  had  jurisdiction,  although  the  real  facts  of  the  case  might 
not  have  supported  such  complaint,  if  they  had  been  laid  before 
them  at  the  time  by  the  party  complained  against,  he  having 
notice  of  such  complaint,  and  being  duly  summoned  to  attend. 
Lord  EUenborough,  C.J.,  said  that  the  facts  stated  in  the  case 
were  not  stated  as  facts  appearing  before  the  magistrates  at  the 
time  ;  and  that  in  order  for  the  plaintiff  to  avail  himself  of  them, 
it  should  have  appeared  that  the  same  facts  were  stated  to  the 
magistrates  before  whom  he  had  notice  to  appear ;  for  how, 
otherwise,  could  the  magistrates  be  affected  as  trespassers,  if  the 
facts  stated  to  them  upon  oath  by  the  complainant  were  facts 
whereof  they  had  jurisdiction  to  inquire,  and  nothing  appeared  in 
answer  to  contradict  the  first  statement  (y)  ?  Where  the  inferior 
court  has  a  prima  facie  jurisdiction,  but  the  party  against  whom 
the  court  decides  is,  for  some  special  reason,  not  amenable  to  its 
jurisdiction,  his  remedy  is  not  byway  of  action  against  the  judge, 
but  by  way  of  appeal  (z)  ;  or,  where  there  is  no  appeal,  by 
way  of  certiorari.  Thus,  where  the  president  of  a  literary  society 
was  rated  in  respect  of  the  occupation  of  premises  used  for  the 
purposes  of  the  society,  and  by  the  Act  of  6  &  7  Vict.  c.  36  he 
was,  as  representative  of  a  literary  society,  exempt  from  being 
rated  in  respect  of  such  occupation,  it  was  held  that  his  proper 
remedy  was  to  appeal  from  the  rate,  and  that  he  could  not  wait 
until  his  goods  had  been  distrained,  and  then  bring  an  action  of 
trespass  (a). 

Proceedings  of  inferior  courts  proved  hy  the  record. — Where 
the  inferior  court  is  a  court  of  record,  the  record  itself  is  the 
authentic  evidence  of  the  proceedings  before  it ;  and  so  long  as 

(»)  Best,  C.J.,  Pilte  v.  Carter,  eupra.  («)  Fawodt  v.  Fowter,  7  B.  &  0.  391  j 

(ic)  See  30  &  31  Viot.  c.  141,  ooiitinued  6  L.  J.  (O.  S.)  M.  C.  44 ;    Marshall  v. 

by  31  &  32  Vict.  c.  Ill,  both  of  which  Pitman,  9  Biag.  595 ;  2  L.  J.  M.  0.  33. 

are  repealed ;  see  now  38  &  39  Viot.  c.  (a)  Birmingham     Churchwardens    v. 

86.  Shaie,  10  Q.  B.  868 ;    18  L.  J.  M.  C. 

(y)  Lowlher  v.  Badnor  (Earl),  8  East,  89. 

113  at  p.  118. 
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the  record  of  an  inferior  court  duly  drawn  up  remaius  in  force,  it 
cannot  be  contradicted,  nor  can  the  facts  recorded  therein  be 
controverted  (h).  It  is  a  principle  of  the  law  that,  when  justices 
of  the  peace  have  an  authority  given  them  by  Act  of  Parliament, 
and  they  appear  to  have  acted  within  the  jurisdiction  so  given, 
and  have  done  all  that  they  are  required  by  the  Act  to  do  to 
originate  their  jurisdiction,  a  conviction  drawn  up  in  due  form 
and  remaining  in  force  is  a  protection  in  any  action  brought 
against  them  for  the  act  so  done,  unless  they  have  acted  cor- 
ruptly, and  have  convicted  and  granted  a  warrant  maliciously 
and  without  reasonable  and  probable  cause  (c).  It  follows  that 
an  action  of  trespass  based  upon  any  allegation  which  is  already 
concluded  against  the  plaintiff  by  the  record  cannot  be  supported 
while  the  record  remains  in  force.  If  the  record  was  bad  on  the 
face  of  it,  it  did  not,  at  common  law,  operate  as  a  justification,  and 
an  action  of  trespass  might  be  brought  without  previous  proceed- 
ings to  set  aside  the  record  (d).  But  if  the  record  is  valid  on  the 
face  of  it,  it  must  be  sst  aside  before  an  action  of  trespass  can  be 
brought. 

Setting  aside  record. — Formerly  the  record  of  an  inferior  court 
used  to  set  out  all  the  proceedings  as  well  as  the  judgment  (e). 
Thus  before  the  statute  11  &  12  Vict.  c.  43,  a  conviction  by 
justices  recorded  (1)  the  information  (/) ;  (2)  the  summons  (if 
any) ;  (3)  the  appearance,  or  non-appearance,  of  the  defendant ; 
in  case  he  did  appear,  (4)  his  confession,  or  the  evidence  in 
support  of  the  charge ;  and  (5)  the  judgment  (ff).  If  it  appeared 
from  the  information  that  the  defendant  was  charged  with  an 
offence  over  which  the  inferior  court  had  no  jurisdiction  (h),  or 
that  he  was  charged  with  one  offence  and  convicted  of  another  (i), 
or  if  the  information  charged  an  offence  over  which  the  court  had 
jurisdiction,  and  the  evidence  proved  another  over  which  it  had  no 

(5)  Aldridge  V.  Haines,  2  B.  &  Ad.  373 ;  9  L.  J.  Q.  B.  4" ;    Meg.  v.  BartUy 

395;  9  L.  J.  (O.  S.)  K.  B.  202.  Uaion  {Guardians),   1   Q.   B.  677;   10 

(c)  Strickland  v.  Ward,  7  T.  E.  633,  L.  J.  M.  0.  161 ;   Lee  v.  Eowley,  8  E.  & 

n. ;  Basten  v.  Carew,  3  B.  &  0.  6i9 ;  3  B.  857 ;  27  L.  J.  Q.  B.  193. 

L    J.   (O.  S.)  K.  B.  Ill ;  Srittain   v.  (/)  Blake  v.  Beech,  1  Ex.  D.  320 ;    4o 

Kinnaird,  1  B.  &  B.  432  ;   11  &  12  Vict.  L.  J.  M.  0.  111. 

g  ^4.  g  \  (jf)  1    Wma.    Saund.   262,    notes    to 

'  (i)  Mitchell  V.  Foster,   12  Ad.  &  E.  Sanders's  case ;  Jones  v.  Owen,  2  D.  &  R. 

472 ;  9  L.  J.  M.  C.  95  ;    Crepps  v.  Dur-  600. 

den,  Cowp.  640 ;  1  Sm.  L.  0.  (11th  ed.),  Qi)  Reg.  v.  Bolton,  1  Q.  B.  66 ;   Lan- 

V  651  •  Britlain  v.  Kinnaird,  1  B.  <&  B.  caster  v.  Greaves,  9  B.  &  0.  628  ;  7  L.  J. 

432;  1    Wms.    Saund.  263  (fc),  notes  to  (O.  S.)  M.  C.  116. 

Sanders's  case;  Wingate  v.  Waite,  6  M.  (i)  Reg.  v.  Bolton,  1  Q.  B.  66;  Reg.  v. 

&  W    739-    9  L    J   Ex.  319.     Aa  to  Briakhall,  ZZl,.  3.  m..C.15Q\  Martin  y. 

iusti6es  of' the  peace,  see  11  &  12  Vict.  Fridgeon,  1  E.  &  E.  78  ;   28  L.  J.  M.  0. 

0  44  B  2  179 ;  Blalce  v.  Beech,  1  Ex.  D.  320 ;   45 

'  (ej  See  Wingate  v.  Waite,  6  M.  &  W.  L.  J.  M.  C.  111.    See,  however,  Tamer 

739  •  9  L   J  Ex  319  ■    Dos  v.  Bristol  &  v.  Postmaster-General,  5  B.  &  S.  756 ;  34 

Exaer  Railway,  6  M.  '&  W.  320 ;  9  L.  J.  L.  J  M.  0.  11 ;  Reg.v.  Hughes,  4  Q.  B. 

Ex.  232 ;  Christie  V.  Umnn,  11  Ad.  &  B.  D.  614 ;  48  L.  J.  M.  C.  151 . 
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jurisdiction,  and  the  court,  nevertheless,  proceeded  to  convict  on  the 
oifence  charged  (k),  in  any  of  these  cases  the  conviction  would 
be  quashed.  It  is  not  now  necessary  that  a  conviction  should 
be  so  explicit,  but  the  power  of  the  superior  court  on  a  certiorari 
is  not  on  that  account  lessened.  It  may  be  shown  by  evidence 
that  a  conviction  apparently  valid  on  the  face  of  it  is  in  reality 
defective  in  any  of  the  above  respects  (l).  And  generally,  any 
defect,  which,  if  the  record  of  the  inferior  court  were  set  out  at 
length,  would  appear  and  make  the  record  invalid  on  the  face  of 
it,  may  now  be  shown  by  evidence  on  a  rule  to  quash  the  record. 
As  any  of  those  defects  would  have  rendered  the  conviction  void, 
it  would  seem  that,  after  a  conviction  had  been  quashed  on  any 
of  those  grounds,  the  magistrate  would  have  no  defence  to  au 
action  of  trespass  for  any  distress  or  imprisonment  in  pursuance 
of  the  conviction. 

If  it  were  shown  that  there  was  no  evidence  of  the  offence 
charged,  it  would  seem  that  the  couviction  might  be  quashed  on 
that  ground  (m) ;  but  it  is  very  doubtful  whether  in  that  case 
any  action  of  trespass  would  lie  against  the  magistrate.  If  there 
is  any  evidence  of  the  charge,  the  superior  court  will  not  go  into 
the  merits  (w). 

There  are  other  cases  in  which  the  proceedings  of  inferior 
courts  will  be  quashed,  where  it  does  not  follow  that  any 
action  will  lie  against  the  judge  (o) ;  as  where  there  has 
been  a  fraud  upon  the  court  (p),  or  bias  on  the  part  of  the 
judge  (2^). 

Ouster  of  jurisdiction  hy  claim  of  title. — By  the  common  law, 
in  the  case  of  justices  (r),  and  by  numerous  statutes  (s)  in  the 

(/c)  Thompson,  In  re,  6  H.  &  N.  193 ;  (gr)  Beg.  v.  Hertfordshire  Justices,   6 

30  L.  J.  M.  0.  19.  Q.  B.  753;    14  L.  J.  M.  0.  73;   Reg.  v. 

(V)  Beg.  V.  Bolton,  1  Q.  B.  66  ;  Thomp-  Serefordshire  Justices,  2  D.  &  L.  500,  n. ; 

son,  In  re,  6  H.  &  N.  193 ;  30  L.  J.  M,  C.  Beg.  v.  Suffolk  Justices,  18  Q.  B.  416 ; 

19;   ,   „         „  21   L.  J.  M.  0.  169 ;   Dimes  v.   Grand 

(m)  Bex  V.  Smith,  8  T.  E.  588 ;  Bailey's  Juncticm  Canal  Co.,  3  H.  L.  0.  759  at  p. 

ease,  3  E.  &  B.  607 ;   23  L.  J.  M.  0.  161.  786,  per  Parke,  B. 

See,  however.  Stanhope  v.  Thorshy,  L.  E.  (f)  Bex  v.  Burnaby,  2  Ld.  Eavm.  900  • 

1  C.P.  423;  31  L.  J.  M.  0.  182.  Beg.  v.   Cridland,  7  E.   &  B.  853 ;  27 

(»)  Beg.  V.  Bolton,   1  Q.  B.  66;    10  L.  J.  M.  C.  28.  A  statute  may,  however, 

L.  J.  M.  0.  49 ;  Beg.  v.  BucMnghamshire  impliedly  confer  upon  justices  power  to 

Justices,  3  Q.  B.  800 ;  12  L.  J.  M.  0.  29 ;  decide  questions  of  title.     Vauqhan,  Ex 

Baiter,  In  re,  2  H.  &  N.  219  at  p.  223;  parte,  L.  E.  2  Q.  B.  114;  36  L.  J.  M.  0. 

26   L.    J.    M.   0.  155;     Williamson  v.  17;  Williams  y.  Adams,  2  B.  &  S.  312  ■ 

putton,3  B.  &  S.  821;  32  L.  J.  M.  C.  31  L.  J.  M.  0.  109;   Bees  v.  Davies,  4 

152 ;    Colomal  Banh  of  Australasia  v.  0.  B.  N.  S.  56 

TFi7;a«,L.  E.  5  P.  C.  417  ;  43  L.  J.  P.  0.  (s)  See  Beg.  v.  Vodson,  9  Ad.  &  "E. 

rf9._    bee  now  as  to  the  power  and  duty  704  ;   Legg  v.  Pardee,  9  C.  B.  N.  S.  289  • 

of  justices  to  state  a  case  for  the  opinion  30  L.  J.  M.  0.  108;   Leath  v.  Vine,  30 

of  the  King's  Bench  Division,  20  &  21  L.  J.  M.  0.  207;  Cornwell  v.  Sanders,  3 

Vict,  c  43,  and  42  &  43  Vict.  c.  49,  s.33.  B.  &  S.  206;  32  L.  J.  M.  0.  6;  Beq.  v. 

(o)  BushelVs  case,  1  Mod.  119.  Stimpson,  4  B.  &  S.  307 ;  32  L.  J.  M  0 

(P)  Heg.  V.  Gillyard,  12  Q.  B.  527  ;  17  208 ;  Sudson  v.  M'Bae,  4  B.  &  S  585  • 

L.  J .  M.  C.  153 ;  Colonial  Bank  of  Aus-  33  L.  J.  M.  0.  65 ;  Beg.  v.  Pearson,  L  E  5 

Iralasm  v.  Willav,  L.  R.  5  P.  C.  417 ;  43  Q.  B.  237 ;    39  L.  J.  M.  0.  76 ;   Simpson 

L.  J.  P.  C,  39.  V.    Wells,  L.  E.  7  Q.  B.  214;   41  L  J. 
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case  of  justices  and  other  inferior  tribunals,  the  jurisdiction  of 
the  inferior  court  is  ousted  when  a  lond  fide  claim  of  title  to  real 
property  or  some  incorporeal  hereditament  is  set  up  by  the 
defendant  in  answer  to  proceedings.  If  the  defendant  sets  up  a 
claim  of  title,  the  question  of  the  bona  fides  of  the  claim  has  to 
be  decided  in  the  first  instance  by  the  inferior  court.  For  the 
purpose  of  bringing  an  action  of  trespass  against  the  judge  of 
the  inferior  court,  his  decision  on  the  question  is  conclusive  (t), 
but  it  is  not  so  for  the  purpose  of  a  prohibition  (u),  or  certio- 
rari (x),  or  upon  a  rule  to  quash  a  conviction  (y),  or  on  appeal  by 
way  of  special  case  stated  (z) ;  but  in  any  of  these  proceedings 
the  superior  court  may  reverse  the  decision  of  the  inferior  court. 
Accordingly,  the  general  rule  that  "no  court  of  limited  jurisdic- 
tion can  give  itself  jurisdiction  by  a  wrong  decision  on  a  point, 
collateral  to  the  merits  of  the  case,  upon  which  the  limit  of  its 
jurisdiction  depends  "  (a),  however  true  when  the  decision  of  the 
inferior  court  is  under  review,  is  not  usually  true  when  the  ques- 
tion is  whether  an  action  of  trespass  will  lie  against  the  judge. 
The  decision  of  the  inferior  court  is  final  for  all  purposes  on  all 
particulars  making  up  together  that  subject-matter  which,  if 
true,  is  within  its  jurisdiction.  As  to  collateral  matters,  however 
necessary  in  many  cases  it  may  be  for  the  inferior  court  to  make 
a  preliminary  inquiry  whether  some  collateral  matter  be  or  be 
not  within  the  limits,  upon  this  preliminary  inquiry  its  decision 
must,  no  doubt,  always  be  open  to  inquiry  in  the  superior  court ; 
for  example,  if  a  court  be  constituted  by  statute,  with  jurisdiction 
limited  to  a  particular  hundred,  and  a  matter  is  brought  before 
the  judge  as  having  arisen  within  that  hundred,  but  the  party 
charged  contends  that  it  arose  in  another  hundred,  this  is  a 
collateral  matter  independent  of  the  merits ;  on  its  being  pre- 
sented, the  judge  must  not  immediately  forbear  to  proceed,  but 
must  inquire  into  its  truth  or  falsehood,  and  for  the  time  decide 
it,  and  either  proceed  or  not  with  the  principal  subject-matter 
according  as  he  finds  on  that  point ;  this  decision  must  be  open 
to  question,  and,  if  he  has  improperly  either  forborne  or  proceeded 
on  the  main  matter  in  consequence  of  an  error,  the  superior  court 

M.  0.  105 ;  White  v.  Feast,  L.  R.  7  Q.  B.  27  L.  J.  M.  C.  28.   Cf.  Beg.  v.  Hunts- 

853;  41  li.  J.  M.  0.  81 ;  Soott  Y.Sanng,  woHh,  33  L.  J.  M.  C.  131. 

64  L.   J.   M.   0.   200  ;    Bex  v.  French,  (y)  Beg.  v,  Stimpson,  4  B.  &  S.  307 ;  32 

Boberts,  Ex  parte  (1902),  1  K.  B.  637 ;  71  L.  J.  M.  0.  208. 

L.  J.  K.  B.  382.  (2)  Legg  v.  Pardoe,  9  0.  B.  N.  S.  289 ; 

(t)  See  Pease  v.  Chaytor,  1  B.  &  S.  30  L.  J.  M.  0.  108 ;  Hudson  v.  XBae,  4 

658 ;  31  L.  J.  M.  C.  1 ;  3  B.  &  S.  620 ;  B.  &  S.  585 ;  33  L.  J.  M.  0.  65. 

32  L.  J.  M.  0.  121.  (o)  Bunbury  v.  Fuller,  9  Exch.  Ill  at 

(a)  Thompson  v.  Ingham,  14   Q.   B.  p.  140;  23  L.  J.  Ex.  29.     See  Colonial 

710;  19  L.  J.  Q.  B.  189;   Cliew  v.  Hoi-  Banh  of  Australasia  v.  Willan,  L,  1!.  5 

royd,  8  Exch.  249 ;  22  L.  J.  Ex.  95.  P.  0.  417 ;  43  L.  J.  P.  0.  39. 

(a:)  Beg.  v.  Cridland,  7  E.  &  B.  853 ; 
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may  issue  a  mandamus  or  prohibition  to  correct  the  mistake  (b). 
But  it  does  not  follow  that  an  action  of  trespass  will  lie ;  and  it  is 
conceived  that  such  an  action  will  not  lie,  because,  if  the  defen- 
dant pleads  to  the  jurisdiction,  the  inferior  court  must  decide 
whether  it  has  jurisdiction"  or  not ;  therefore  that  question  is 
within  its  jurisdiction.  But  if  that  question  is  within  the  jurisdic- 
tion, the  finding  of  the  judge  is  conclusive,  when  his  liability  to 
an  action  of  trespass  comes  in  question;  and  as  all  acts  which 
would  properly  follow  upon  the  finding,  if  correct,  would  be 
within  the  jurisdiction,  so  all  acts  following  upon  the  finding, 
which  must  be  taken  to  ba  correct,  will  equally  be  within  the 
jurisdiction. 

Judges  of  inferior  courts — Power  to  commit  for  contempt. — 
Inferior  courts  of  record  have  power  to  fine  and  imprison  for  any 
contempt  committed  in  the  face  of  the  court,  such  a  power  being 
necessary  for  the  due  administration  of  justice,  to  prevent  the 
court  being  interrupted ;  but  they  have  no  authority  to  punish  for 
contempt  not  committed  in  the  face  of  the  court  (g).  If  an 
inferior  court  having  power  to  commit  or  fine  for  contempt  treats 
that  as  a  contempt  which  there  was  no  reasonable  ground  for  so 
treating,  the  superior  courts  will  interfere  to  protect  the  person 
subjected  to  an  improper  exercise  of  the  power.  But  the  court 
cannot  take  upon  itself  the  functions  of  a  court  of  appeal  from  the 
decision  of  the  court  below;  and,  if  there  was  any  colourable 
ground  for  the  exercise  of  its  jurisdiction,  the  superior  courts  will 
not  interfere  with  its  judgment  in  the  matter  Qi).  A  contempt  of 
court  being  a  criminal  offence,  no  person  can  be  punished  for  it 
unless  the  specific  offence  charged  against  him  is  distinctly  stated, 
and  an  opportunity  given  him  of  answering  (i). 

The  County  Courts  Act,  1888  (k),  gives  the  judge  the  power  to 
commit  for  any  insults  wilfully  offered  to  him  or  his  officers,  or  for 
any  wilful  interruption  of  the  proceedings  in  court,  or  any  other 
misbehaviour  in  court;  audit  has  been  held  that  the  judge  has 
jurisdiction  to  decide  conclusively  whether  any  particular  act 
does  amount  to  an  insult,  or  interruption,  or  misbehaviour,  and 
that  it  is  unnecessary  for  a  judge  to  say  more  in  the  warrant  of 
commitment  than  that  he  has  been  wilfully  insulted  (Z).  Merely 
practising  as  a  solicitor  without  a  certificate  is  not  necessarily  a 
contempt  committed  in  the  face  of  the  court  (m).     The  power  of 

(6)  Bunbury  v.  Faller,  9  Exch.  Ill  at  (^Judges    of),    L.   K.   2   P.   0.   341 ;    38 

p.  liO ;  23  L.  J.  Ex.  29.  L.  J.  P.  0.  1. 

(3)  Beg.  v.  Lefroy,  L.  R.  8  Q.  B.  134 ;  (7s)  51  &  52  Vict.  i;.  43,  s.  162. 

sub.  nom.  Jolliffe,  Ex  parte;   42  L.  J.  (l)  Levy  v.  Moylan,  10  C.  B.  211 ;  19 

Q.  B.  121.  L.  J.  0.  P.  308 ;  Reg.  v.  Jordan,  36  W 

(ft)  Pater,  In  re,  5  B.  &  S.  299 ;  33  B.  797. 

L.  J.  M.  C.  142.  (m)  Beg.   v.  Brompton  County   Court 

(i)  Pollard,  In    re,   L.    R.    2    P.   0.  /«'fgre(1893),  2  Q.  B.  195  ;  62  L.  J.  Q.  B. 

106.     See  M'Dermott  v.  British  Guiana  604. 
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a  county  court  judge  to  punish  for  contempt  committed  in  the 
face  of  the  court  is  limited  to  imprisonment  for  any  period  nol; 
exceeding  seven  days,  or  a  fine  not  exceeding  51,  with  the 
alternative  of  imprisonment  of  the  same  duration  in  default  of 
payment  (n). 

Judges  of  inferior  courts — Aetion  against — Statutory  protection, 
— All  judges  of  inferior  courts  acting  in  pursuance  or  execution  or 
intended  execution  of  any  Act  of  Parliament  or  of  any  public 
duty  or  authority  are  entitled  to  the  benefit  of  the  Public  Authori- 
ties Protection  Act,  1893  (o).  An  action  or  proceeding  does  not 
lie  against  them  unless  commenced  within  six  months  next  after 
the  act,  neglect,,  or  default  complained  of,  or,  in  the  case  of  a  con- 
tinuance of  injury  or  damage,  within  six  months  next  after  the 
ceasing  thereof.  Where  the  proceeding  is  an  action  for  damages, 
tender  of  amends  before  the  action  was  commenced  may,  in  lieu  of 
or  in  addition  to  any  other  plea,  be  pleaded.  If  the  action  was 
commenced  after  the  tender,  or  proceeded  with  after  payment 
into  court  of  any  money  in  satisfaction,  and  the  plaintiff  does  not 
recover  more  than  the  sum  Rendered  or  paid,  he  cannot,  except  on  an 
injunction  in  the  action,  recover  any  costs  incurred  after  the  tender 
or  payment,  and  the  defendant  is  entitled  to  costs  as  between 
solicitor  and  client  from  the  time  of  tender  or  payment.  If  the 
plaintiff  has  not  given  the  defendant  a  sufficient  opportunity  of 
tendering  amends,  the  court  may  award  to  the  defendant  costs  as 
between  solicitor  and  client.  Whenever  judgment  is  given  for 
the  defendant,  he  is  entitled  to  costs  as  between  solicitor  and 
client.  Where  a  county  court  judge,  in  making  an  order  of 
commitment,  acted  under  the  bond  Jide  belief  that  his  duty  as 
judge  of  the  county  court  rendered  it  incumbent  on  him  to  do 
so,  notwithstanding  a  prohibition  had  been  issued,  the  act 
done  by  him  was  held  to  be  done  in  pursuance  of  the  County 
Courts  Act  (p). 

Jurisdiction  of  justices  of  the  peace. — The  ancient  conservators 
of  the  peace,  the  nature  and  extent  of  whose  power  and  authority 
are  now  unknown,  were  formerly  elected  by  the  freeholders  of 
the  county ;  but,  since  the  reign  of  Edward  III.,  they  have  been 
appointed  by  the  Crown.  By  the  31  Edw.  3,  c.  1,  it  is  enacted, 
that  in  every  county  of  England  there  shall  be  assigned  for  the 
keeping  of  the  peace  one  lord,  and  with  him  three  or  four  of  the 
most  worthy  of  the  county,  with  some  learned  in  the  law ;  and 
they  shall  have  power  to  restrain  offenders,  rioters,  and  all  other 
barrators,  and  cause  them  to  be  imprisoned  and  duly  punished 

(re)  51  &  52  Vict.  o.  43,  s.  162.  (p)  Booth  v.  Qive,  10  0.  B.  827,  835 ; 

(o)  56  &  57  Vict,  c.  61,  s.  1,    See  post,      20  L.  J.  0.  P.  151. 
Chap.  XIV. 
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according  to  the  law  and  customs  of  the  realm,  and  inform  them- 
selves of  pillors  and  robbers  who  go  wandering  about  Snd  will  not 
labour,  and  put  them  in  prison,  and  take  of  all  them  that  be  not  of 
good  fame  sufficient  surety  and  mainprize  of  their  good  behaviour, 
and  duly  punish  others,  and  hear  and  determine,  at  the  King's 
suit,  all  manner  of  felonies  and  trespasses  done  in  their  several 
counties,  according  to  the  laws  and  customs  of  the  realm.  From 
this  statute  it  appears  that  justices  of  the  peace  were  to  be  ap- 
pointed, by  commission  from  the  Grown;  that  they  were  to  have 
authority  to  hold  a  court,  and  were  to  be  judges  of  a  court  of 
record.  Courts  accordingly  were  holdeu  by  them  for  hearing  and 
determining  offences  within  their  cognizance ;  records  were  kept 
by  them  of  their  proceedings  in  these  courts ;  and  they  had  the 
custody  of  the  records  and  rolls  of  the  county.  Subsequently,  in 
the  34:th  year  of  the  same  reign,  doubts  having  arisen  as  to  which 
of  the  justices  should  have  the  actual  possession  of  the  records, 
the  King  by  letters  patent  appointed  one  of  them  to  be  eustos 
rohilorum.  The  appointment  of  this  officer  afterwards  became 
incident  to  the  office  of  Lord  Keeper  (q). 

The  power  to  "hear  and  determine"  gave  justices  of  the  peace 
authority  only  to  hear  and  determine  through  the  medium  of  the 
common-law  method  of  inquisition,  by  the  verdict  of  a  jury ;  "for 
that  is  implied  by  law ;  and  the  court  will  adjudge  as  the  law 
appoints,  although  it  is  not  so  expressed  "  (r).  Hence,  jiistices 
were  under  the  necessity  of  holding  sessions  and  assembling  juries 
for  the  trial  of  all  offences  of  which  they  had  cognizance;  and  these 
sessions  were  by  the  86  Edw.  3,  stat.  1,  c.  12,  commanded  to  be 
held  at  least  four  times  a-year.  Special  sessions  were  afterwards 
directed  to  be  held  for  executing  certain  statutes  which  the  justices 
were  charged  to  execute ;  and  they  were  enjoined  with  diligent 
perusal  and  study  of  these  statutes  at  the  Easter  sessions  in  every 
year  (s). 

The  foim  of  the  commission  of  the  peace  as  it  exists  at  present, 
is  said  to  have  been  settled  by  the  judges  in  the  33rd  year  of 
Queen  Elizabeth's  reign  (f).  It  assigns  the  several  persons  named 
in  it,  and  every  one  of  them,  jointly  and  severally,  the  Queen's 
justices,  to  keep  the  peace  in  a  particular  county ;  and  to  cause  to 
be  kept  all  statutes  made  for  the  good  of  the  peace  and  the  quiet 
government  of  the  people  ;  and  to  punish  all  who  offend  against 
any  of  the  said  statutes  ;  and  to  cause  to  come  before  them  all  who 
shall  threaten  any  of  the  people  as  to  their  persons,  or  the  burning 
of  their  houses,  in  order  to  compel  them  to  find  surety  for  the 

(g)  Harcourt  v.  Fox,  1  Show.  507 ;   4  (r)  See  Holland's  case,  i  Co.  74a,  746. 

Mod.  167;  Barding  v,  Polloch,  6  Biiig.  (s)  33  Hen.  8,  o.  10. 

25.  •  (()  2  Hawk.  P.  0.  c.  8,  §  2. 
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peace  or  good  behaviour;  and,  if  they  shall  refuse  to  find  such 
surety,  to  cause  them  to  be  safely  kept  in  prison  till  they  shall  find 
it :  also  to  inquire,  upon  the  oath  of  good  and  lawful  men  of  the 
county,  of  all  felonies,  trespasses,  and  offences,  of  which  justices 
of  the  peace  may  lawfully  inquire  (m). 

Besides  the  general  authority  confided  to  justices  by  the  com- 
mission of  the  peace,  they  are  clothed  by  various  Acts  of  Parlia- 
ment with  a  special  and  particular  jurisdiction  over  particular 
offences,  which  jurisdiction  must  be  exercised  sometimes  by  one 
justice  and  sometimes  by  two ;  sometimes  in  their  sessions,  and 
sometimes  out  of  their  sessions.  Whenever  these  statutory  powers 
are  exercised  by  justices,  care  must  be  taken  that  the  special 
authority  is  strictly  pursued. 

Every  single  justice  has  regularly  a  jurisdiction  for  the  preser- 
vation of  the  peace  through  the  whole  county  by  virtue  of  his 
commission ;  but  the  power  of  hearing  and  determining  offences  is 
by  the  commission  given  to  two  or  more ;  and,  whenever  a  thing  is 
required  to  be  done  by  two  justices,  they  must  both  be  present  at 
the  execution  of  it  {x).  A  justice  has  no  poAver  to  do  any  judicial 
act  out  of  his  county ;  but  he  may  do  a  merely  ministerial  act,  such 
as  the  taking  of  an  information  (y). 

A  justice  of  the  peace  has  jurisdiction  to  require  sureties  for 
good  behaviour  from  persons  charged  with  aggravated  defamation, 
and  with  persisting  in  a  continued  course  of  libelling.  Therefore, 
where  a  person  persisted  in  writing  libels  upon  a  wall  against  a 
private  individual,  and  was  required  to  find  sureties  for  his 
good  behaviour,  and  in  default  was  committed  to  prison,  it  was 
held  that  the  justice  had  acted  in  a  matter  over  which  he  had 
jurisdiction  (z). 

Jurisdiction  founded  on  their  own  view. — A  conviction  before  a 
justice  or  justices  of  the  peace,  without  the  intervention  of  a  jury, 
is  always  under  some  statute,  the  common  law  sanctioning  no 
such  .proceeding.  In  some  cases,  and  under  particular  Acts  of 
Parliament,  a  summary  remedy  is  provided  for  particular  offences, 
by  enabling  a  magistrate  to  convict  and  punish  upon  his  own 
view  of  the  commission  of  the  offence,  without  making  any  in- 
quiry upon  oath  or  taking  any  information  (a).  The  record  of 
the  proceedings  in  such  cases  need  only  set  forth  such  circum- 
stances as  were  necessary  to  give  the  magistrate  jurisdiction,  and 
show  that  he  pursued  the  directions  of  the  statute  (.5). 

Jurisdiction  founded  upon  information  or  complaint. — When 

(m)  Dalt.  J.  P.,  Ch.  5.  22  L.  J.  M.  C.  67. 

(a;)  Metropolitan     and     stipendiary  (a)  Jones  v.    Owen,  1  L.  J.  (0.  S.) 

magistrates,  however,  sit  alone.  K.  B.  139 ;  2  D.  &  E.  600. 

(«)  2  Hale,  P.  0.  51.  Qj)  Basten  v.  Carew,  3  B.  &  0.  649 ;  3 

(«)  SayhcJi  v.  Sparhe,  1  E.  &  B.  471 ;  L.  J.  (0.  S.)  K.  B,  111. 
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the  magistrate  has  not  been  authorized  by  statute  to  act  upon  his 
own  view,  he  must  have  some  charge  or  complaint  before  him  in 
order  to  give  him  jurisdiction  in  the  matter.  He  may  have 
jurisdiction  over  the  offence  in  the  abstract;  but,  to  give  him 
jurisdiction  in  any  particular  case  over  a  particular  individual, 
there  must  be  a  proper  charge  or  information  before  him  (c). 
By  the  statute  11  &  12  Vict.  c.  42,  jurisdiction  is  conferred 
upon  magistrates  where  a  charge  or  complaint  is  made  before  a 
magistrate  that  any  person  has  committed,  or  is  suspected  to  have 
committed,  any  indictable  offence  within  the  limits  of  the  magis- 
trate's jurisdiction,  or  that  any  person  guilty,  or  suspected  to  be 
guilty,  of  having  committed  such  offence  elsewhere  out  of  the 
jurisdiction  is  residing  or  being,  or  is  suspected  to  reside  or  be, 
within  the  limits  of  the  jurisdiction. 

Summons  and  warrant  of  apprehension. — The  charge  or  com- 
plaint may  be  merely  verbal  (or  in  writing)  and  not  under  oath, 
or  it  may  be  in  writing  and  under  oath  (d) ;  but  different  conse- 
quences follow  according  to  the  form  in  which  it  is  presented. 
If  it  is  not  under  oath,  the  magistrate  may  issue  a  summons  (e). 
If  the  charge  or  complaint  is  in  writing  on  the  oath  or  affirmation 
of  the  informant  or  some  witness  or  witnesses,  the  magistrate  may, 
but  need  not,  issue  a  summons.  Where  the  party  summoned 
fails  to  appear  in  obedience  to  a  summons,  or  where  the  charge 
or  complaint  is  in  writing  and  on  oath  or  affirmation,  and  there  is 
no  summons,  the  magistrate  may  issue  a  warrant  to  apprehend 
the  person  charged  or  complained  against  and  cause  him  to  be 
brought  before  a  magistrate  to  be  further  dealt  with  according  to 
law  (/).  If,  therefore,  he  grants  a  warrant  against  a  person  upon 
a  supposed  charge  of  felony,  without  taking  any  deposition  or 
information  on  oath,  and  the  party  is  arrested  under  the  warrant, 
this  is  a  trespass,  for  which  an  action  may  forthwith  be  main- 
tained against  such  justice  for  compensation  in  damages  (g). 
The  information  must  disclose  upon  the  face  of  it  some  offence 
into  which  the  magistrate  has  authority  to  inquire  {h). 

Magistrates  have  no  jurisdiction  to  convict  summarily  and 
impose  a  fine  for  an  assault,  when  there  is  no  complaint  before 
them.  Therefore,  where  a  person  who  had  been  assaulted  went 
before  magistrates,  as  guardians  of  the  peace,  to  have  the  assaulting 
party  bound  over  to  keep  the  peace,  and  the  magistrates,  finding 
that  an  assault  had  been  committed,  proceeded  to  deal  with  the 
assault  by  summary  conviction,  notwithstanding  a  protest  by  the 

(c)  Caudle  v.  Seymour,  1  Q.  B.  889 ;  (/)  11  &  12  Vict.  o.  42,  ss.  1,  8 ;  11  & 
10  L.  J.  M.  C.  130.  12  Viot.  c.  43,  s.  10. 

(d)  11  &  12  Viot.  0.  42,  s.  8;  11  &  12  (g)  Morgan  v.  Hughes,  2  T.  R.  225. 
Vict.  c.  43,  B.  10.  (7i)  Lawrenton  v.  HiU,  10   Ir.  G.  L 

(e)  11  &  12  Viot.  c.  42,  s.  1.  Rep.  177. 
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complainant  against  their  deciding  on  the  assault,  it  was  held 
that  the  justices  had  acted  without  any  jurisdiction  in  the 
matter,  the  assault  not  having  been  brought  before  them  with  a 
view  to  adjudicating  upon  it,  and  a  rule  for  a  certiorari  to  remove 
and  quash  the  conviction  was  made  absolute,  in  order  that  the 
conviction  might  be  no  bar  to  ulterior  proceedings  by  indict- 
ment or  by  action  (i).  Where,  however,  a  complaint  has  been 
duly  laid  before  a  magistrate,  it  does  not  rest  with  the  com- 
plainant himself  to  abandon  "the  charge,  or  to  proceed  further 
with  it.  Thus,  where  a  complaint  of  an  assault  was  duly  laid 
before  justices,  and  a  summons  issued  for  the  appearance  of  the 
defendant,  and  the  defendant  went  and  settled  the  matter  with 
the  complainant  by  paying  him  a  sum  of  money,  and  the  com- 
plainant told  one  of  the  justices  that  the  affair  was  settled,  and 
that  he  did  not  intend  to  prosecute,  but  the  justices  nevertheless 
issued  warrants  for  the  apprehension  of  the  parties,  and  compelled 
the  complainant  under  the  exigency  of  a  warrant  to  appear  and 
give  evidence,  and  then  convicted  the  defendant,  it  was  held  that 
the  justices  had  not  exceeded  their  authority;  for  the  original 
complaint  gave  them  jurisdiction  in  the  matter,  and,  the  complaint 
having  been  made  before  them,  they  were  justified  in  exercising 
all  the  powers  vested  in  them  by  law  for  the  purpose  of  enabling 
them  to  investigate  it,  and  adjudicate  upon  it ;  and  that  it  was 
not  competent  to  the  complainant  to  deprive  them  of  jurisdiction 
by  settling  the  matter  with  the  accused  party  (h). 

When  constables  have  arrested  a  man,  and  are  taking  him 
before  a  magistrate  for  the  purpose  of  inquiring  into  a  charge,  it 
is  not  competent  for  a  magistrate  who  meets  them  in  the  street  to 
order  the  constables  to  take  the  man  back  to  gaol,  and  keep  him 
in  prison.  "  It  is  a  magistrate's  duty,"  observes  Patteson,  J., 
"  on  all  occasions,  either  to  examine  into  a  charge,  or,  if  there  is 
a  reason  why  he  cannot  examine  into  it,  he  is  not  to  interfere  at 
all,  and  should  let  the  constable  take  the  party  before  some  other 
magistrate.  It  would  be  a  very  fearful  thing,  indeed,  if  any 
magistrate  were  at  liberty,  meeting  a  man  in  custody  of  the  con- 
stables in  the  street,  to  say,  'Take  him  back  for  twenty-four 
hours,  and  bring  him  up  to-morrow '  "  (I). 

A  magistrate  is  not  at  liberty  to  detain  a  known  person  to 
answer  a  charge  not  yet  made  against  him ;  he  ought  to  have  an 
information  regularly  before  him,  that  he  may  be  able  to  judge 
whether  it  charges  any  offence  which  the  person  ought  to  answer. 
It  may  be  otherwise  in  the  case  of  a  mere  vagabond,  who,  if  he 

(j)    Beg.  V.  Demj,  2  L.  M.  &  P.  230 ;  (0  Edwards  v.   Ferris,    7    C,  &    P. 

20  L.  J.  M.  0.  189.  542. 

(7c)  Beg.  v.  HawMne,  2  N.  K.  62. 
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were  once  allowed  to  depart  from  the  presence  of  the  magistrate, 
would,  probably,  never  be  seen  again  (m). 

Commitment  for  trial. — By  the  statute  11  &  12  Vict.  c.  42, 
s.  17,  it  is  enacted,  that  in  all  cases  where  any  person  shall  appear 
or  be  brought  before  any  justice  of  the  peace,  charged  with 
any  indictable  offence,  the  justice,  before  he  commits  the  accused 
person  for  trial,  or  admits  him  to  bail,  shall,  in  the  presence  of 
such  accused  person,  who  is  to  be  at  liberty  to  put  questions  to 
any  witnesses  produced  against  him,  take  the  statement  on  oath 
or  affirmation  of  those  who  know  the  facts  and  circumstances  of 
the  case,  and  shall  put  the  same  into  writing,  and  such  deposi- 
tions shall  be  read  over  to,  and  signed  respectively  by,  the 
witnesses  who  shall  have  been  so  examined,  and  also  by  the 
justice  or  justices  taking  the  same,  and  shall  afterwards  be 
delivered  to  the  proper  officer  of  the  courb  in  which  the  trial  is  to 
be  had  (sect.  20).  If  in  the  opinion  of  the  magistrate  the 
evidence  is  sufficient  to  put  the  accused  party  upon  his  trial  for 
an  indictable  offence,  or  if  it  raise  a  strong  or  probable  presump- 
tion of  his  guilt,  then  the  magistrate  shall  by  warrant  commit 
him  to  gaol,  there  to  be  safely  kept  till  thence  delivered  by  due 
course  of  law,  or  admit  him  to  bail  (sect.  25).  Every  magistrate 
taking  the  depositions  on  oath  of  the  party  making  the  charge, 
has  a  discretion  to  exercise;  he  is  to  examine  the  witness,  hear 
his  answers,  and  judge  of  the  manner  in  which  they  are  given, 
and  to  determine  in  many  cases  whether  bail  can  or  shall  be 
taken.  If,  therefore,  the  depositions  are  taken  by  the  magis- 
trate's clerk  in  the  absence  of  the  magistrate,  and  the  magis- 
trate proceeds  to  act  upon  depositions  so  taken,  he  acts  without 
jurisdiction :  there  is  no  proper  charge  before  him :  and,  if  he 
directs  the  imprisonment  of  the  person  accused  by  them,  he  is 
responsible  for  a  trespass  (ii). 

Certain  indictable  offences  mentioned  in  the  First  Schedule 
of  the  Surmnary  Jurisdiction  Act,  1879  (o),  may  now  be  dealt 
with  summarily  under  certain  conditions,  and  the  form  of  pro- 
cedure in  such  cases  is  provided  by  that  statute  (p). 

Forms  of  conviction. — Sect.  17  of  the  statute  11  &  12  Vict. 
c.  43  provides  that,  unless  otherwise  directed  by  statutes  there- 
after to  be  passed,  magistrates  may  draw  up  convictions  in  the 
forms  given  in  the  schedule  to  that  Act.  These  forms  were 
aimulled  by  the  Summary  Jurisdiction  Eules,  1886,  and  the 
forms  in  the  schedule  to  those  rules  were  substituted.  They 
relate  to  convictions  for  penalties  and   costs  to  be  levied  by 

(m)  Mex  V.  Birnie,  1  Moo.  &  B.  160.  (o)  42  &  43  Vict.  o.  49. 

(m)  CaudU  v.  Seynumr,  1  Q.  B.  889 ;  (p)  See  also  47  &  48  Yiot.  c.  43. 
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distress  and,  in  default  of  sufficient  distress,  imprisonment  (Form 
11) ;  and  (2)  to  convictions  where  the  penalty  is  imprisonment 
with  costs,  the  payment  of  which  may  be  enforced  by  distress 
and,  in  default  of  sufficient  distress,  imprisonment  (Form  12). 
Similar  provisions  apply  in  respect  of  orders  to  be  made  by 
magistrates  (Form  18). 

Enforcing  convictions — Warrants  of  distress. — By  the  11  &  12 
Vict.  c.  43,  s.  19,  it  is  enacted  that,  where  a  conviction  adjudges 
a  pecuniary  penalty  to  be  paid,  or  where  an  order  requires  the 
payment  of  money,  and,  by  the  statute  authorizing  the  conviction, 
or  order,  such  penalty  or  money  is  to  be  levied  upon  the  goods 
of  the  defendant  by  distress  and  sale  thereof,  and  also  in  cases 
where  no  mode  of  levying  the  penalty,  &c.,  is  provided,  the  justice 
making  the  conviction  or  order,  or  any  justice  for  the  same 
county,  &o.,  may  issue  a  distress-warrant  for  the  levying  of  the 
same  {q).  It  is  also  enacted  (sect.  20),  that  in  all  cases  where  a 
justice  shall  issue  any  such  warrant  of  distress,  it  shall  be  lawful 
for  him  to  suffer  the  defendant  to  go  at  large,  or  verbally,  or  by 
a  written  warrant,  to  order  the  defendant  to  be  detained  in  cus- 
tody until  return  be  made  to  such  warrant  of  distress,  unless 
security  is  given  by  recognizance  or  otherwise,  to  the  satisfaction 
of  such  justice,  for  his  appearance  {q).  "  It  is  to  be  remembered," 
observed  Coleridge,  J.,  construing  a  similar  provision  in  an  earlier 
statute  (r), "  that  such  an  imprisonment  is  not  a  part  of  the  punish- 
ment under  the  conviction,  but  is  a  mere  detention  until  the 
return  of  the  warrant,  in  case  there  should  be  no  distress.  It  is 
a  power  to  imprison  quia  timet  extra  the  punishment;  and  such 
a  power  should  be  strictly  pursued.  Now,  assuming  that  magis- 
trates, acting  in  the  exercise  of  that  power,  have  detained  a 
party  by  parol  commitment  for  an  indefinite  time  (the  warrant  of 
distress  not  being  returnable  on  a  day  certain),  there  is  an  excess 
of  jurisdiction  "  (s).  The  wearing  apparel  and  bedding  of  a  person 
and  his  family,  and,  to  the  value  of  5?.,  the  tools  and  implements 
of  his  trade,  may  not  be  distrained  {t). 

If  there  are  no  goods,  or  no  sufficient  goods  to  satisfy  the  dis- 
tress, or  if  the  levying  of  the  distress  will  be  more  injurious  to 
the  defendant  or  his  family  than  imprisonment,  the  defendant,  in 
the  case  of  a  conviction  or  of  an  order  for  the  payment  of  a  sum 
of  money  not  a  civil  debt,  may  be  imprisoned  for  certain  terms 
proportioned  to  the  amount  payable ;  but,  in  the  case  of  an  order 
for  the  payment  of  a  sum  which  is  to  be  deemed  a  civil  debt,  the 

(g)  The  proviso  at  tlie   end  of  tMg  («)  Leary  v.  Patrick,  15  Q.  B.  265, 

section  is  repealed,  see  47  &  48  Vict.  274;  19  L.  J.  M.  0.  211. 

c.  43.  (.0  The    Summary  Jurisdiction  Act, 

()■)  5  Geo.  4,  0. 18.  1879  (42  &  43  Vict,  c,  49),  ss.  21,  43. 
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defendant  can  only  be  imprisoned  if  he  has,  or  has  had  slace  the 
date  of  the  order,  the  means  to  pay,  and  has  neglected  or  refused 
to  pay,  and  in  such  cases  he  is  liable  to  such  imprisonment  as  may 
be  awarded  by  a  county  court  under  the  Debtors  Act,  1869  (u). 

Where  a  defendant  was  ordered  to  pay  a  penalty,  no  mention 
being  made  of  costs,  and  a  distress  warrant  issued  to  compel 
payment  of  the  penalty  and  costs,  under  which  the  goods  of  the 
defendant  were  seized,  it  was  held  that  the  magistrate  issuing 
the  warrant  was  liable  for  trespass,  as  the  seizure  of  the  goods 
was  wrongful,  and  an  excess  of  jurisdiction  {x). 

Warrant  of  commitment. — A  commitment  by  way  of  puaish- 
ment,  by  word  of  mouth  only,  without  warrant  ia  writing,  cannot 
be  supported  ( y).  The  commitment  should  be  in  writing,  under 
the  hand  and  seal  of  the  justice  by  whom  it  is  made,  and  should 
set  forth  his  office  and  authority  on  the  face  of  it,  and  the  time 
and  place  at  which  it  is  made ;  also  the  cause  of  the  commitment, 
and  the  period  of  the  imprisonment.  A  commitment  for  an  in- 
definite period  cannot  be  supported.  Where  a  party  was  required 
to  enter  into  recognizances  of  himself  and  two  sureties  to  keep 
the  peace  and,  on  his  failure  to  find  sureties,  a  magistrate  issued 
a  warrant  committing  him  until  he  should  find  such  sureties,  it 
was  held  that  the  committal  was  without  jurisdiction,  and  the 
magistrate  was  held  liable  in  trespass,  because  "without  some 
express  limitation  in  the  warrant  a  poor  man,  who  is  unable  to 
find  sureties,  may  be  imprisoned  for  life  "  (a).  It  need  not  be 
immediately  made  out,  the  detention  of  the  person  during  the 
time  necessarily  required  to  make  it  out  being  justifiable ;  but 
it  should  be  made  out  as  soon  as  possible.  A  commitment  is  in 
no  respect  like  a  conviction,  which  is  only  an  entering  on  parch- 
ment the  proceedings  of  a  court  which  have  already  taken  place, 
like  recording  a  judgment  (&). 

Where  a  statute  imposed  upon  a  person  guilty  of  an  offence 
a  penalty  to  be  paid,  as  to  one  moiety,  to  an  overseer  of  the  parish, 
and  as  to  the  other,  to  the  informer,  and,  in  default  of  such  pay- 
ment, empowered  a  magistrate  to  commit  the  offender  to  prison ; 
it  was  held  that  a  magistrate  who  committed  an  offender  in 
default  of  payment  of  the  whole  penalty  to  the  overseer  was  liable 
for  trespass  and  false  imprisonment  (c). 

(tt)  n  &  12  Vict.  0.  43,  ss.  21-24 ;  42  Q.  B.  266  ;  19  L.  J.  M.  C.  211 ;  Clarh  v. 

&  43  Vict.  0.  49,  BS.  5,  6,  21  and  35  ;  see  Woods,  2  Exoh.  395  ;  17  L.  J.  M.   C. 

44  &  45  Vict.  0.  24.  189. 

(k)  Leary  v.  Fatrieh,  15  Q.  B.  266 ;  (6)  Hutchinson  v.  Lowndes,  4  B.  &  Ad. 

19  L.  J.  M.  C.  211.  118  ;  2  L.  J.  M.  0.  3  ;  Leary  v.  Patriclc, 

(y)  Mayhew  v.  Loclte,  7  Taunt.  69.  15  Q.  B.  266;  19  L.  J.  M.  C.  211. 

(a)  PricJcett  v.  Gratrex,  8  Q.  B.  1020  ;  (c)  Griffith  v.  Harries,  2  M.  &  W.  335  • 

15  L.  J.  M.  C.  145.      Per  Coleridge  and  6  L.  J.  M.  C.  29.     See  also  Seg.  v.  Crid- 

Wightman,  JJ.,  Leary  v.  Patriclt,  15  Zand,  7  E.  &  B.  853 ;  27  L.  J.  M.  C.  28. 
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Granting  of  search-warrants. — Upon  a  sworn  information  laid 
before  a  magistrate  that  a  person  has  reason  to  suspect  that  his 
property  has  been  stolen  and  is  concealed  in  some  specified  place, 
the  magistrate  may  lawfully  issue  his  warrant  to  search  the  place, 
and  to  bring  the  occupier  or  owner  before  him.  There  need  not 
be  a  positive  and  direct  averment  that  the  goods  have  been 
stolen,  in  order  to  justify  the  magistrate  in  granting  his  warrant. 
If  a  warrant  is  issued  without  due  authority  on  the  part  of  the 
magistrate,  and  a  house  is  entered  and  searched  under  it,  that  is 
a  trespass  on  the  part  of  the  magistrate ;  and,  if  a  person  goes 
before  a  magistrate,  and  falsely  and  maliciously,  and  without 
reasonable  and  probable  cause,  makes  such  a  representation  to  a 
magistrate  as  induces  him  to  grant  a  search-warrant,  the  person 
so  acting  is  responsible  in  damages  in  an  action  for  a  malicious 
prosecution  (d).  The  power  of  a  justice  to  grant  a  search-warrant 
is  now  extended  to  property  on,  or  with  respect  to  which,  any 
offence,  punishable  either  upon  indictment  or  summary  con- 
viction by  virtue  of  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96), 
has  been  committed  (e). 

Actions  against  justices. — In  actions  against  justices  of  the 
peace  questions  similar  to  those  in  actions  against  judges  of  other 
inferior  courts  arise,  as  to  whether  the  act  complained  of  was  or 
was  not  within  the  jurisdiction  of  the  magistrate.  When  a  case 
or  matter  which  the  magistrate  has  power  to  decide  is  properly 
brought  before  him  and  heard  according  to  law,  he  is  acting  within 
his  jurisdiction,  however  wrong  his  decision  may  be  (/). 

An  information  on  oath  laid  before  a  magistrate,  charging  an 
offence  within  his  cognizance,  is  sufficient  to  give  the  magistrate 
jurisdiction  over  the  charge  and  the  person  charged,  although  the 
information  does  not  disclose  any  legal  evidence  of  the  guilt  of 
the  prisoner,  and  states  nothing  beyond  mere  hearsay,  upon  which 
neither  judges  nor  juries  could  properly  act.  The  commitment 
by  the  magistrate  of  a  person  to  gaol  upon  the  strength  of  such 
an  information  amounts  at  the  utmost  to  no  more  than  an  error 
in  judgment  on  the  part  of  the  magistrate,  for  which,  if  acting 
within  his  jurisdiction,  he  is  not  liable.  If  the  charge  is  of  an 
offence  over  which,  if  the  offence  charged  is  true  in  fact,  the 
magistrate  has  jurisdiction,  the  magistrate's  jurisdiction  cannot 
be  made  to  depend  upon  the  truth  or  falsehood  of  the  facts,  or 
upon  the  evidence  being  sufficient  or  insufficient  to  establish  the 

(d)  Elsee  V.  Smith,  I  D.  &E.il05;  2  Search-warrants  may  also  issue  under 
Chitt.  304;  Wyatt  v.  White,  5  H.  &  N.  certain  statutes  relating  to  spociflo 
371;   29  L.  J.  Ex.  193;  4  Inst.  177;      offences. 

Jonesv.  Germam,  [1897]!  Q.B.  374;  66  (f)  Mills  v.   Colletl,  6  Bing.   85;   7 

L.J.  Q.B.  281.  L.  J.  (0.  S.)  M.  C.  97. 

(e)  24    &    25    Vict.   c.    96,    s.    103. 
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corpus  delicti ;  nor  can  the  jurisdiction  ever  be  made  to  depend 
upon  the  value  or  credibility  of  the  evidence  (g).  But  the 
information  must  impute  an  offence  within  the  jurisdiction  of  the 
magistrate  (h). 

Action  of  trespass. — For  acts  done  by  a  magistrate  to  the 
persons  or  property  of  others  the  magistrate  was  liable  at  common 
law  in  an  action  of  trespass  unless  he  could  justify  the  act  as 
having  been  done  under  the  authority  of  the  law  (i).  For  this 
purpose  the  conviction  of  the  court  was  the  justification  of  the 
magistrate. 

Effect  of  the  conviction. — So  long  as  the  conviction  remains  in 
force,  it  cannot  be  contradicted,  nor  the  facts  recorded  therein  be 
controverted  (k) ;  and  it  is  a  principle  of  law  that,  where  justices 
of  the  peace  have  an  authority  given  to  them  by  an  Act  of 
Parliament,  and  they  appear  to  have  acted  within  the  jurisdiction 
so  given,  and  to  have  done  all  tbat  they  are  required  by  the  Act 
to  do  to  originate  their  jurisdiction,  a  conviction  drawn  up  in  due 
form  and  remaining  in  force  is  a  protection  in  any  action  brought 
against  them  for  the  act  so  done,  unless  they  have  acted  corruptly, 
and  have  convicted  and  granted  a  warrant  maliciously,  and  with- 
out any  reasonable  and  probable  cause  (Z).  And  now,  although 
the  magistrate  had  no  jurisdiction  in  the  matter,  and  had  no  legal 
authority  to  make  the  conviction  or  order,  the  conviction  is 
nevertheless  conclusive,  and  protects  him  from  an  action  until  it 
has  been  quashed  (m). 

Setting  aside  the  conviction. — But  when,  in  case  the  conviction 
is  a  complete  record  of  the  proceedings,  it  appears  upon  the  face 
of  the  conviction  (ra), — or  where,  in  case  it  is  not  a  complete  record 
of  the  proceedings,  it  can  be  shown  by  evidence  that,  if  the  con- 
viction were  a  complete  record  of  the  proceedings,  it  would  appear 
on  the  face  of  the  conviction, — that  the  magistrate  has  acted  with- 
out jurisdiction,  then  the  conviction  will  be  set  aside,  and  an 
action  of  trespass  lies  against  the  magistrate.  If  a  person  is 
summoned  before  a  magistrate  for  an  offence  under  a  particular 
statute,  and  appears  to  answer  the  charge  stated  in  the  summons, 
he  cannot  be  lawfuly  convicted  on  a  charge,  although  an  analo- 
gous one,  under  a  different  statute  (o),  nor,  if  the  evidence  fails  to 


(g)  Cave  v.  Mountain,  1  M.  &  G.  257 ;  Basten  v.  Carew,  3  B.  &  0.  649 ;   3  L.  J. 

9  L.  J.  M.  0.  90.    And  see  generally,  (O.  S.)  K.  B.  Ill ;  BriUain  y.Kinnaird, 
ante,  p.  923,  et  seq.  1  B.  &  B.  432. 

(70  Lawrenson  v.   Bill,   10  Ir.  C.   L.  (m)  H  &  12  Vict.  c.  44,  s.  2. 

Eep.  177.  (re)  Per  Parte,  B.,  Griffith  v.  Sanies, 

(i)  Leary  v.  Fatriolc,  15  Q.  B.  266;  2  M.  &  "W.  335  at  p.  344;   6  L.  J.  M.  C. 

19  L.  J.  M.  0.  211 ;    Lawrenson  v.  Sill,  29. 

10  Ir.  C.  L.  Eep.  177.  (o)  Beg.  v.  Briclthall,  33  L.  J.  M.  C. 
(/c)  8triclcland-v.  Ward,  7  T.  K.  633,  n.  156. 

(0  Strickland  v.  Ward,  7  T.  R.  633,  n.; 
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substantiate  the  particular  charge  specified  in  the  suuimons,  can 
the  summons  be  altered  or  amended  so  as  to  alter  the  nature  of 
the  offence  originally  charged,  and  to  answer  which  the  party  has 
appeared  (p).  A  magistrate  cannot  justify  a  commitment  for  one 
offence  by  a  conviction  for  another  and  different  offence  (q)  ;  but,  if 
the  accused  party  or  his  solicitor  appears  before  the  magistrate, 
and  cross-examines  the  witnesses,  and  makes  no  objection  to  his 
proceeding  until  after  the  case  for  the  prosecution  has  closed, 
he  cannot  then  object  to  the  hearing  and  adjudication  on  the 
ground  that  no  information  had  been  laid,  or  that  the  accused 
had  not  been  duly  summoned  to  answer  the  particular  charge  (r). 

Where  the  nature  of  the  offence  is  such  that  it  can  only  be 
committed  once  on  the  same  day  by  the  same  person,  and  the 
magistrate  proceeds  to  hear  and  convict,  he  is  functus  officio,  and 
has  no  power  to  entertain  or  adjudicate  upon  a  charge  of  a  second 
offence  on  the  same  day  by  the  same  person.  Thus,  where  a  magis- 
trate convicted  a  baker  in  four  separate  penalties  for  exercising  on 
a  Sunday  his  ordinary  calling  by  baking  rolls,  and  there  were  fouf 
separate  convictions  for  selling  four  rolls,  upon  which  the  magistrate 
issued  four  distress  warrants,  it  was  held  that  the  magistrate,  after 
he  had  convicted  the  baker  in  the  first  penalty,  had  no  jurisdiction 
to  convict  him  again  for  the  same  offence  on  the  same  day.  "  The 
Act  of  Parliament,"  observes  Lord  Mansfield,  "  gives  authority  to 
the  justice  to  punish  a  man  for  exercising  his  ordinary  calling  on  a 
Sunday.  The  justice  exercises  his  jurisdiction  by  convicting  him 
in  the  penalty  for  so  doing.  But  then  he  has  proceeded  to  convict 
him  for  three  other  similar  offences  on  the  same  day.  Now,  if  there 
are  four  convictions  for  one  and  the  same  offence,  committed  on  one 
and  the  same  day,  three  of  them  must  necessarily  be  bad  "  (s).  So, 
e  converse,  a  single  conviction  for  several  distinct  offences  is  bad ; 
and,  if  a  distress  issues  to  levy  the  penalty  imposed,  trespass  will 
lie  against  the  justices  (<).  But  the  swearing  a  profane  curse 
several  times  repeated  may  constitute  one  offence  only,  although 
it  subjects  the  swearer  to  a  cumulative  penalty  of  a  certain  sum 
for  each  oath  (w). 

Where  by  a  statute  a  servant  absenting  himself  from  service 
was  made  liable  to  imprisonment,  and  a  magistrate  convicted 
and  committed  to  gaol  under  this  Act  a  person  who,  as  it 
appeared  on  the  face  of  the  conviction,  was  not  a  servant  within 

(y)  Martin  v.  Pridgeon,  1  E.  &  E,  151. 

778  •  28  L  J  M.  0.  179.  (s)  Crepps  v.  Burden,  Cowp.  614 ;  1 

(g)  Rogers  v.  Jones,  3  B.  &  C.  412;  3  Sm.  L.  0.  (Uth  ed.),  651. 

I/.  J.  (O.  S.)  K.  B.  40.  (0  Newman  v.  Bendyslie,  10  Ad.  &  E. 

'()•)  Turner    v.  Postmaster-Oeneral,  5  11;  8  L.  J.  M.  0.  58. 

B  &  S  756 ;   34  L.  J.  M.  0.  11 ;    Seg.  v.  («)  Keg.  v.  Seott,  4  B.  &  S,  868 ;  33 

Huglies,  4  Q.  B.  D.  614 ;  48  L,  J.  M.  0.  L,  J.  M.  0.  15. 
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the  meaning  of  the  Act,  the  magistrate  was  held  liable  for 
trespass  (x). 

Where  a  magistrate  having  power  to  commit  a  defendant  for 
further  examination  for  a  reasonable  time  committed  him  for  an 
unreasonable  time,  this  was  held  to  be  an  excess  of  jurisdiction,  for 
which  the  magistrate  was  liable  to  trespass  (y). 

Informality  of  appointment. — Acts  of  a  justice  of  the  peace 
who  has  not  duly  qualified  are  not  absolutely  void  ;  and,  there- 
fore, persons  seizing  goods  under  a  warrant  of  distress,  signed  by 
a  justice  who  has  not  taken  the  oaths  at  the  general  sessions,  nor 
deliTcred  ia  the  certificate  required,  are  not  trespassers.  Many 
persons  acting  as  justices  of  the  peace  in  virtue  of  offices  of 
corporations,  have  been  ousted  of  their  offices  from  some  defect  in 
their  election  or  appointment ;  and  although  all  acts,  properly 
corporate  and  official,  done  by  such  persons  are  void,  yet  acts  done 
by  them  as  justices,  or  in  a  judicial  character,  have  in  no  one 
instance  been  thought  invalid  (z). 

Absence  or  excess  of  jurisdiction. — By  11  &  12  Vict.  c.  44, 
s.  2,  it  is  enacted  that,  for  any  act  done  by  a  justice  of  the  peace 
in  a  matter  of  which  by  law  he  has  not  jurisdiction,  or  in  which  he 
shall  have  exceeded  his  jurisdiction,  any  person  injured  thereby, 
or  by  any  act  done  under  any  conviction  or  order  made,  or  warrant 
issued,  by  such  justice  in  any  such  matter,  may  maintain  an  action 
against  such  justice  as  he  might  have  done  before  the  passing  of 
the  Act,  without  proving  that  the  act  was  done  maliciously  and 
without  reasonable  and  probable  cause  (a) ;  but  no  such  action 
shall  be  brought  for  anything  done  under  such  conviction  or  order, 
until  after  the  conviction  shall  have  been  quashed,  either  upon 
appeal  or  upon  application  to  the  King's  Bench  Division  of  the 
High  Court  of  Justice  :  nor  shall  any  such  action  be  brought  for 
anything  done  under  any  warrant  which  shall  have  been  issued 
by  such  justice  to  procure  the  appearance  of  a  party  before  him, 
and  which  shall  have  been  followed  by  a  conviction  or  order  in 
the  same  matter,  until  after  the  conviction  or  order  shall  have 
been  quashed ;  or  if  such  last-mentioned  warrant  shall  not  have 
been  followed  by  any  such  conviction  or  order,  or  if  it  be  a 
warrant  upon  an  information  for  an  alleged  indictable  offence, 
nevertheless,  if  a  summons  was  issued  previously  to  sucli  warrant, 
and  served  upon  the  party,  either  personally  or  by  leaving  the  same 

(a;)  Lancaster  v.   Greaves,   9  B.  &  C.  Viot.  c.  49,  s.  24. 

628  ;   7  L.  J.  (O.   S.)  M.   0.   116  -.'Sed  (2)  Margate  Pier  Co.  v.  Sannam,  3  B. 

quxre.  &  Aid.  266. 

(y)  Davis  v.  Capper,  10  B.  &  0.  28 ;  (a)'  See  Midelton  v.  Gale,  8  Ad  &  E 

7  L.  J.  (O.  S.)  M.  U.  90  ;  sed  qugsre.  The  155 ;  7  L.  J.  M.  0. 103 ;  Fease  v.  Chaytor, 

power  to  remand  is  now  regulated  by  11  1  B.  &  S.  658 ;  31  L.  J.  M.  C   1  •  3  JB  & 

&  12  Vict.  c.  43,  s.  21,  and  42  and  43  S.  620;  32  L.J.  M.  C.  121. 
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for  him  witli  some  person  at  his  last  or  most  usual  place  of  abode, 
and  he  did  not  appear  according  to  the  exigency  of  the  summons  (6), 
in  such  case  no  action  shall  be  maintained  against  such  justice  for 
anything  done  under  such  warrant. 

Where  an  information  was  laid  before  a  justice,  upon  which  he 
convicted  and  awarded  a  penalty  and  costs,  and  ordered  them  to 
be  levied  by  distress,  and  so  far  pursued  his  jurisdiction,  but  he 
then  exceeded  it,  by  adding  an  alternative  that  the  plaintiff  should 
be  put  in  the  stocks  in  case  the  penalty  and  costs  were  not  paid 
or  raised  by  distress,  and  the  plaintiff's  goods  were  seized  under  a 
distress,  but  the  plaintiff  was  not  put  in  the  stocks,  and  the  con- 
viction was  afterwards  quashed,  and  an  action  was  brought  against 
the  justice  for  the  distress,  it  was  held  that  the  justice  was  entitled 
to  the  protection  afforded  by  the  first  section  of  the  statute,  and 
could  not  be  treated  as  a  trespasser.  "  It  cannot  be  doubted,"  it 
was  observed,  "  that  the  justice  had  jurisdiction  in  everything 
except  the  alternative  order;  and  the  action  is  brought,  not  for 
putting  the  plaintiff  in  the  stocks  under  it,  but  for  doing  that 
which  the  defendant  might  have  justified  if  he  had  drawn  up  his 
conviction  in  proper  form."  The  construction  of  sect.  2  of  the 
statute  must  be  so  controlled  by  sect.  1  as  to  be  consistent  with 
it ;  and  that  is  done  by  so  construing  sect.  2  as  to  confine  its 
application  to  cases  in  which  the  cause  of  action  arises  from  the 
excess  of  jurisdiction,  as  it  would  have  done  in  this  case,  if  the 
plaintiff  had  been  put  in  the  stocks,  and  had  brought  his  action 
for  that  (e). 

If  the  magistrate  has  committed  the  plaintiff  to  prison  in  a  case 
in  which  he  had  no  jurisdiction,  and  the  conviction  is  quashed,  the 
magistrate  is  liable  for  all  the  usual  and  ordinary  injurious  conse- 
quences of  a  conviction  and  commitment,  such  as  handcuffing, 
cutting  off  the  hair,  immersion  in  a  bath,  payment  of  penalties, 
fees,  and  all  such  expenses  as  are  reasonably  necessary  to  enable 
the  plaintiff  to  procure  his  liberty ;  but  the  magistrate  is  not 
responsible  for  any  unnecessary  or  excessive  violence  on  the  part 
of  the  officers  executing  the  warrant  {d). 

Abuse  of  jurisdiction. — At  common  Jaw,  if  a  justice  of  the 
peace,  in  or  out  of  sessions,  had  jurisdiction  over  the  subject- 
matter  laid  before  him,  and  acted  judicially,  he  was  not  liable  to 
an  action  for  any  act  done  under  it,  however  erroneous  the  con- 
clusion at  which  he  arrived  might  be  ;  nor  however  corrupt  or 
malicious   his  motives  were  in   coming  to  that  conclusion,  the 

(6)  An  appearance  by  counsel  or  soli-  ton  v.  Brichnell,  13  Q.  B.  393 ;  20  L.  J. 

citor  ia  a  sufficient  appearance.     Bessell  M.  0.  1 ;  Lawrenson  v.  HiU,  10  Ir.  Com. 

V.  Wilson,  1  E.  &  B.  489,  496 ;  22  L.  J.  L.  R.  185. 

M.  0.  94".  (<i)  Mason  v.   Earlier,   1    Car.   &  K, 


(c)  Per  Coleridge  and  Erie,  JJ.,  Bar-      100. 


A. 
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only  remedy  in  the  latter  case  being  by  information  at  the  suit 
of  the  Crown  (e).     It  seems,  however,  to  have  been  assumed  by 
the    legislature,   in    passing  the   Protection    of   Justices    Act, 
1848  (/),  that  a  justice  of  the  peace  who  acts  corruptly,  and  uses 
the  power  of  the  law  for  the  purpose  of  injuring  those  over  whom 
he  has  authority,  is  responsible  in  damages  to  the  parties  injured. 
Accordingly  it  would  seem  that  such  an  action  will  lie  at  the 
present  day  (g),  but  it  must  be  proved  that  the  magistrate  has 
acted  wrongfully  from  personal  motives  of  spite  or  ill-will,  or,  in 
legal   parlance,  that   he  "has   acted  maliciously,  and  without 
reasonable  and  probable  cause ; "  for  he  cannot  be  made  respon- 
sible for  an  erroneous  judgment,  or  for  mere  mistake,  or  for 
ignorance,  negligence,  or  misconduct,  not  amounting  to  an  abuse 
of  his  authority.     By  sect.  1  of  the  statute  11  &  12  Vict.  c.  44, 
it  is  enacted  that  every  action  hereafter  to  be  brought  against 
any  justice  of  the  peace  for  any  act  done  by  him  in  the  execution 
of  his  duty  as  such  justice,  with  respect  to  any  matter  within  his 
jurisdiction  as  such  justice,  shall  be  an  action  on  the  case  as  for 
a  tort ;  and  in  the  declaration — i.e.  the  statement  of  claim — it 
shall  be  expressly  alleged  that  such  act  was  done  maliciously,  and 
without  reasonable  and  probable  cause ;  and  if  at  the  trial  of  any 
such  action,  the  defendant  denying  the  allegation,  the  plaintiff 
shall  fail  to  prove  it,  a  verdict  shall  be  given  for  the  defendant  {h). 
A  magistrate  is  not  liable  for  refusing  bail,  unless  he   do  so 
maliciously  (i).    There  is  a  wide  distinction  between  an  action 
against  a  prosecutor  for  a  malicious  prosecution,  and  an  action 
against  a  magistrate  for  a  malicious  conviction  and  imprisonment 
thereunder.     In  the  former  case,  proof  that  there  was  in  reality 
no  ground  for  imputing  the  crime  to  the  plaintiff,  shows  that 
the  prosecution  was  instituted  without  probable  cause,  and  malice 
may  be  inferred  from  thence ;  but  in  an  action  against  a  magis- 
trate for  a  malicious  conviction,  the  question  is  not  whether  there 
was  any  actual  ground  for  imputing  the  crime  to  the  plaintiff, 
but  whether,  upon  the  hearing,  there  appeared  to  be  none.     The 
plaintiff  must  prove  a  want  of  probable  cause  for  the  conviction, 
which  he  can  only  do  by  proving  what  passed  upon  the  hearing 
before  the  magistrate  when  the  conviction  took  place.     The 
magistrate  has  nothing  to  do  with  the  guilt  or  innocence  of  the 

(e)  Burns'  Justice  of  the  Peace  (29th  31  L.  J.  M.  0.  1 ;  3  B.  &  S.  620 ;  32  L.  J. 

ed.),  vol.   3,  pp.  1026,  1027 ;  Hawkins,  M.  0.  121 ;   Burley  v.  Bethune,  5  Taunt 

PI.  Cor.  Bk.  2,  Ch.  8,  §  74 ;  Oh.   13,  580.   Erie,  J.,  Taylor  v.  Nesiield,  3  E  & 

§20.  B.  724;  23  L.  J.  M.  0.  169;  Kirby  v. 

if)  11  &  12  Viot.  c.  44.  Simpson,  10  Exoh.  358  ;   23  L.  J  M  C 

ig)  Gelen  v.  Hall,  2  H.  .St  N.  379 ;  27  165.                                                        '     ' 

I;.  J.  M.  0.  78 ;  Pmse  v.  Chaytor,  3  B.  &  (i)  Linford  v.  Fitzroy,  13  O    B    240  • 

S.  620 ;  32  L.  J.  M.  0.  121.  18  L.  J,  M.  C.  108. 

(;0  Pease  y.  Chaytor,  1  B.  &  S.  658 ; 
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offender,  except  as  they  appear  from  the  evidence  laid  before  him. 
The  conviction  must  be  founded  on  tbat  evidence  alone ;  and  it 
is  impossible  to  show  that  there  was  no  probable  cause  for  the 
conviction  without  showing  what  that  evidence  was.  There  may 
be  a  malicious  prosecution  without  a  malicious  conviction ;  and 
there  may  be  an  unfounded  conviction  by  the  magistrate  without 
malice  (k). 

Abuse  of  jurisdietion — Exeoution  after  notioe  of  appeal. — Some 
statutes  giving  an  appeal  against  summary  convictions  expressly 
staj'  execution  pending  the  appeal  (I).  In  those  cases,  if,  after 
having  notice  of  appeal,  the  magistrate  proceeds  to  execution  upon 
the  order  under  appeal,  he  acts  without  jurisdiction ;  but  when  the 
notice  of  appeal  does  not  operate  as  a  supersedeas,  the  magistrate 
proceeding  to  execution  does  not  act  without  jurisdiction.  He 
would  therefore  be  liable,  if  at  all,  under  sect,  1,  and  not  under 
sect.  2,  of  the  Act  of  11  &  12  Vict.  c.  44.  From  the  wording  of 
sect.  27  of  11  &  12  Yict.  c.  43,  it  might  be  argued  that,  pending  an 
appeal,  justices  are  not  at  liberty  to  grant  a  warrant  of  execution, 
as  they  are  expressly  authorized  to  grant  the  warrant  after  the 
appeal  is  determined.  "  In  a  vast  majority  of  cases,  however," 
observed  Lord  Campbell,  "  it  would  be  exceedingly  improper  in 
the  justice  to  grant  a  warrant  after  notice  of  appeal  had  been 
given  and  recognizances  entered  into,  and  before  the  hearing  of 
the  appeal,  or  before  the  time  for  hearing  it,  has  expired ;  and, 
acting  from  a  corrupt  motive,  he  might  be  liable  to  an  action  for 
maliciously  granting  it.  But  I  do  not  think  that  in  granting  it 
he  could  be  said  to  have  acted  without  jurisdiction ;  and,  possibly, 
he  might  show  that  he  had  acted  laudably  in  granting  it."  It 
might,  on  the  other  hand,  be  highly  improper  for  the  justice  to 
try  to  enforce  the  order,  when  the  justices  at  quarter  sessions  had 
expressed  a  grave  doubt  as  to  its  validity ;  and  his  doing  so  might 
be  evidence  of  malice  (m). 

Abuse  of  jurisdietion — Damages. — By  11  &  12  Vict.  c.  44,  s.  13, 
it  is  enacted  that,  where  the  plaintiff  in  any  action  against  a 
justice  of  the  peace,  for  anything  done  by  him  in  the  execution  of 
his  office,  shall  be  entitled  to  recover,  and  shall  prove  the  levying 
or  payment  of  any  penalty  or  money,  under  any  conviction  or 
order,  as  parcel  of  the  damages  he  seeks  to  recover,  or  if  he 
prove  that  he  was  imprisoned  under  such  conviction  or  order  and 
seeks  to  recover  damages  for  such  imprisonment,  he  shall  not  be 
entitled  to  recover  the  amount  of  such  penalty  or  sum  so  levied 
or  paid,  or  any  sum  beyond  the  sum  of  2d,  as  damages  for  such 

(h)  SurUy  v.  Bethune,  5  Taunt.  580.         680  at  p.  690 ;  24  L.  J.  M.  C.  89.     See 
(l)  Beg.  V.  Aston,  1  L.  M.  &  P.  491.  11  &  12  Viot.  c.  43,  s.  35,  as  to  bastardy 

(jn)  Kendall  v.  Wilkinson,  4  E.  &  B.      proceedings.  "- 
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imprisonment,  or  any  costs  of  suit  whatever,  if  it  is  proved  that 
he  was  actually  guilty  of  the  offence  of  which  he  was  convicted, 
or  that  he  was  liable  by  law  to  pay  the  sum  he  was  ordered  to 
pay,  and  (with  respect  to  such  imprisonment)  that  he  had  under- 
gone no  greater  punishment  than  that  assigned  by  law  for  the 
offence  of  which  he  was  convicted,  or  for  non-payment  of  the  sum 
he  was  ordered  to  pay. 

Breach  of  duty — Duty  to  draw  up  convictions  and  orders. — If  the 
justices  convict  or  make  an  order  against  the  defendant,  a  minute 
or  memorandum  thereof  must  then  be  made  (11  &  12  Vict.  c.  43, 
s.  14),  and  the  conviction  or  order  afterwards  drawn  up  in  form, 
and  lodged  with  the  clerk  of  the  peace,  to  be  filed  among  the 
records  of  the  quarter  sessions  (w).  Any  omission  by  the  clerk  of 
the  justices  to  perform  this  duty  may  render  the  justices  liable 
to  have  proceedings  taken  against  them  by  way  of  indictment, 
or  rule,  under  11  &  12  Vict.  c.  44,  s.  5  (o) ;  and  any  person 
specially  damnified  might,  it  is  conceived,  have  an  action  on  the 
case  (p).  The  conviction  may  be  drawn  up  in  form  at  a  future 
time,  after  it  has  been  acted  upon,  and  may  then  be  exhibited  to 
authenticate  the  proceedings  and  protect  the  magistrate  (q). 

Wrongful  acts — Exemptions  from  liability — Acting  upon  con- 
victions and  orders  of  another  justice. — By  11  &  12  Vict.  c.  44,  s.  3, 
it  is  enacted  that,  where  a  conviction  or  order  shall  be  made  by 
one  justice,  and  a  warrant  of  disti  ess  or  of  commitment  shall  be 
granted  thereon  by  some  other  justice,  bond  fide  and  without 
collusion,  no  action  shall  be  brought  against  the  lattei  by  reason 
of  any  defect  in  such  conviction  or  order,  or  for  any  want  of  juris- 
diction in  the  justice  who  made  the  same;  but  the  action,  if 
maintainable,  is  to  be  brought  against  the  justice  or  justices  who 
made  the  conviction  or  order. 

Exemptions  from  liability — Issuing  distress  warrant  for  poor- 
rate. — It  was  formerly  held  that  a  magistrate  had  no  jurisdiction  to 
issue  a  distress  warrant  for  the  recovery  of  a  rate  unless  the  rate  had 
been  validly  made,  and  that  if  this  was  not  the  case,  the  magis- 
trate was  liable  for  trespass  (r).  But  by  11  &  12  Vict.  c.  44,  s.  4, 
it  is  enacted  that  where  any  poor-rate  shall  be  made,  allowed, 
and  published,  and  a  warrant  of  distress  shall  issue  against  the 
person  named  and  rated  therein,  no  action  shall  be  brought 
against  the  justice  who  shall  have  granted  such  warrant  by  reason 
of  any  irregularity  or  defect  in  the  rate,  or  by  reason  of  such 
person  not  being  liable  to  be  rated  therein. 

(«)  As  to  indictable    offences    dealt  (q)  Massey  v.  Johnson,  12  East.  81. 

with  summarily,  see  i2  &  43  Vict.  o.  49.  (r)  Newbould  v.  OoUman,6  Eich.  189- 

(o)  Hayward,  Ex  parte,  3  B.  &  S.  546 ;  20  L.  J.  M.  C.  149  ;  Pedley  v.  Davis,  10 

82  L.  J.  M.  C.  89.  0.  B.  N.  S.  492;   30  L.  J.  0.  P.  379 

(|))  Douglas^  Y.  Yallop,  2  Burr.  728.  See  ante,  p.  9§5,                                  '      ' 
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Exemption  from  liability — Discretionary  powers,  ^t  is  further 
provided  by  the  same  section  that  ia  all  cases  where  a  discre- 
tionary power  shall  be  given  to  a  justice  of  the  peace  by  any  Act 
of  Parliament,  no  action  shall  be  brought  against  such  justice  for 
or  by  reason  of  the  manner  in  which  he  shall  have  exercised  his 
discretion  in  the  execution  of  any  such  power.  But,  for  the 
justice  to  secure  his  exemption  under  this  section,  it  is  essential 
that  he  should  be  clothed  with  a  legal  authority  to  do  the  act 
concerning  which  he  exercises  his  discretion.  If  he  has  no  juris- 
diction in  the  matter,  he  has  no  valid  discretionary  power,  and  is 
not  within  the  exemption.  The  magistrate,  moreover,  must  be 
acting  judicially  in  the  exercise  of  his  discretion;  for,  if  he  is 
merely  determining  upon  the  propriety  or  expediency  of  perform- 
ing some  mere  ministerial  function,  and  makes  a  wrong  exercise 
of  his  discretion  by  doing  what  he  has  no  legal  authority  to  do, 
he  cannot  claim  the  statutory  exemption  (s). 

Exemption  from  liability — Defective  conviction  or  order  eon- 
firmed  upon  appeal. — By  11  &  12  Vict.  c.  44,  s.  6,  it  is  en- 
acted, that  in  all  cases  where  a  warrant  of  distress  or  warrant 
of  commitment  shall  be  granted  by  a  justice  of  the  peace  upon 
any  conviction  or  order,  which  either  before  or  after  the  granting 
of  such  warrant  shall  be  confirmed  upon  appeal,  no  action  shall 
be  brought  against  the  justice  who  granted  the  warrant  for  any- 
thing which  may  have  been  done  under  the  same  by  reason  of 
any  defect  in  such  conviction  or  order. 

Limitation  of  time. — There  seems  to  be  no  doubt  that  sect.  1 
of  the  Public  Authorities  Protection  Act,  1893  (t),  applies  to 
justices  of  the  peace.  That  enactment  provides  that  no  action 
shall  lie  against  any  person  for  any  act  done  in  pursuance  or 
execution  or  intended  execution  of  any  public  duty  or  authority 
unless  commenced  within  six  months  after  the  act  complained  of. 

Bule  to  compel  justices  to  act  in  particular  cases. — By  11  &  12 
Vict.  c.  44,  s.  5,  it  is  enacted,  that  in  all  cases  where  a  justice  of 
the  peace  shall  refuse  to  do  any  act  relating  to  the  duties  of  his 
office  as  such  justice  (u),  it  shall  be  lawful  for  the  party  requiring 
such  act  to  be  done  to  apply  to  the  King's  Bench  Division,  upon 
an  affidavit  of  the  facts,  for  a  rule  calling  upon  such  justice,  and 
also  the  party  to  be  affected  by  such  act,  to  show  cause  why  such 
act  should  not  be  done ;  and,  if,  after  due  service  of  such  rule,  good 
cause  shall  not  be  shown  against  it,  the  said  court  may  make  the 
same  absolute,  with  or  without,  or  upon  payment  of,  costs,  as  to 


C«)  Pedley  v.  Davis,  10  C.  B.  N.  S.  at  (u)  As  to  what  is  a  refusal,  see  Big. 

p.  492 ;  30  L.  J.  C.  P.  at  p.  379.  v.  Paynter,  7  E.  &  B.  328 ;   26  L.  J. 

(0  56  &  57  Viot.  0.  61.    See  ante,  p.  M.  0. 102. 
933;  post,  pp.  1051,1073. 
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them  shall  seem  meet ;  and  the  justice,  upon  being  served  with 
such  rule  absolute,  is  to  obey  the  same  and  do  the  act  required ; 
aud  no  action  or  proceeding  whatsoever  is  to  be  commenced  or 
prosecuted  against  such  justice  for  having  obeyed  the  rule  and 
done  the  act  thereby  required  {y). 

Before  the  court  will  make  an  order  under  this  section  of  the 
statute,  it  must  be  satisfied  that  the  act  sought  to  be  enforced  would 
be  a  lawful  act.  Where  a  rule  was  obtained  calling  upon  justices 
to  show  cause  why  they  should  not  issue  a  distress-warrant  to 
enforce  an  order  made  by  them,  and  it  appeared  that  the  order  was 
invalid,  and  that  the  issuing  and  execution  of  a  distress-warrant 
upon  it  would  be  an  act  of  trespass,  the  court  discharged  the  rule  (z). 
But  the  court  cannot  inquire  into  the  merits ;  and,  if  the  justices 
have  jurisdiction,  and  the  order  is  good  upon  the  face  of  it,  they 
will  be  compelled  to  enforce  it  {a). 

The  court  will  not  try  a  doubtful  question  of  title  on  an 
application  for  an  order  under  this  section.  "  It  would  be  very 
awkward,"  observes  Patteson,  J.,  "  if  the  new  statute  bad  the 
effect  of  bringing  all  questions  of  title  before  us  on  affidavit "  (h). 

Ministerial  officers. — Where  the  law  neither  confers  judicial 
power  nor  any  discretion  at  all,  everybody  on  whom  the  duty 
of  obedience  attaches  is  bound  to  do  the  act  required,  and  is 
responsible  in  damages  for  the  consequences  of  his  disobedience 
or  neglect  (c).  Persons  having  judicial  functions,  but  being  also 
required  to  perform  ministerial  acts,  may  be  sued  for  damages 
occasioned  by  their  neglect  or  refusal  to  perform  such  ministerial 
acts,  although  their  refusal  or  neglect  may  not  have  been  mali- 
cious {d) ;  for  at  common  law,  and  in  the  absence  of  statutory 
enactment  to  the  contrary  (e),  a  ministerial  officer  who  is  guilty  of 
any  misfeasance  in  the  exercise  of  the  powers  entrusted  to  him, 
or  in  the  discharge  of  his  duty  as  such  public  officer,  is  liable  for 
the  damage  which  results  from  his  act,  although  he  may  not  have 
been  actuated  by  malicious  motives  (/);  but  where  his  powers 
are  discretionary  and  not  merely  ministerial,  he  is  not  liable  to 
an  action  for  an  erroneous  exercise  of  his  discretion  without 
malice  {g). 

Ministerial  officers — Liability  where  court  has  no  jurisdiction 
and  no  authority  to  issue  process. — A  ministerial  officer  acting  upon 

(«/)  Reg.  V.  Mainwaring,  B.  B.  &  E.  (e)  As,  for  example,  in  the  case  of 

474 ;  27  L.  J.  M.  0.  278.  justices  of  the  peace.  11  &  12  Viot.  c.  44, 

(2)  Meg.  T.  OolUne,  21  L,  J.  M.  C.  73.  s.  1,  ante,  p.  946. 

(a)  Hartley,  In  re,  31  L.  J.  M.  0.  232.  (/)  Bratyer  v.  Maclean,  L.  K.  6  P.  0. 

(6)  Reg.  v.  Browne,  13  Q.  B.  654.  39&;  44  L.  J.  P.  0.  79. 

(c)  Ferguson    r.    Kinnoull  (Earl),    9  (3)  Partridge  v.  General  Medical  Coun- 
01.  &  V.  251  nt  p.  290.  cil,   25  Q.   B.  D.  90 ;    59  L.  J.    Q.  B. 

(d)  Ferguson  v.  Kinnoull    (Earl),    9  475. 
CI.  &  F.  251. 
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the  warrant  of  a  court  is  justified,  if  the  court  has  jurisdiction. 
Thus  a  writ  of  fieri  facias  justifies  the  sheriff  Qt)  ;  the  warrant  of 
commitment  of  an  inferior  court  having  a  general  jurisdiction  in 
the  matter  justifies  the  gaoler  who  acts  under  it  («').  But  at 
common  law  a  grievous  responsibility  was  thrown  upon  ministerial 
officers  of  courts  of  inferior  jurisdiction,  where  the  court  had  made 
orders  and  directed  the  issue  of  process  without  jurisdiction  in  the 
matter,  or  where  it  had  exceeded  its  jurisdiction.  There  is  a 
distinction  between  the  cases  (i.)  where  the  court  has  under  no 
circumstances  jurisdiction  to  make  the  order  or  issue  the  warrant 
in  question,  and  (ii.)  where  it  has  jurisdiction  under  certain 
circumstances.  In  the  former  case  the  officer  executing  the 
warrant  is  liable  in  trespass,  unless  exonerated  by  statute.  Thus 
it  was  held  that,  when  the  court  had  not  jurisdiction  of  the  cause, 
then,  the  whole  proceeding  being  coram  non  judice,  actions  would 
lie  against  the  person  who  sued  out,  and  against  the  officer  of  the 
court  who  executed,  the  precept  or  process  of  the  court,  without 
any  regard  to  such  precept  or  process ;  "  it  is  not  of  necessity  to 
obey  him  who  is  not  judge  of  the  cause,  no  more  than  it  is  a 
mere  stranger ;  for  the  rule  is  judicium  a  non  suo  judice  datum 
iiuUius  est  momenti  "  (k).  Therefore,  where  an  officer  obeyed  a 
warrant  directing  him  to  take  a  person  and  detain  him  in  custody 
until  he  had  paid  certain  costs,  and  the  commissioner  who  issued 
the  warrant  had  no  power  under  any  circumstances  to  make  such 
an  order,  it  was  held  that  an  action  of  trespass  was  maintainable 
against  the  officer  {I). 

Where  the  court  has  under  certain  circumstances  jurisdiction 
to  issue  the  warrant,  the  warrant  itself,  provided  it  is  good  on  the 
face  of  it  and  discloses  no  absence  of  jurisdiction,  justifies  the 
officer  acting  under  it  (m).  But  where  the  warrant  is  not  good 
on  the  face  of  it,  it  will  not  justify  the  officer  unless  the  court 
had  jurisdiction  (n).  In  this  case  questions  may  arise  as  to 
whether  the  court  is  the  tribunal  to  decide  whether  those  cir- 
cumstances exist  under  which  it  has  jurisdiction  (o).  As  a  general 
rule  the  court  is  the  tribunal  to  decide  this  question,  and  where 
that  is  so  the  officer  is  protected  (p). 

Exem'ption  from    liability. — The    officer    may,   however,   be 

Qi)  Coles    V.    Mitchell,    5   Lev.     20;  M.  &  W.  353;  14  L.  J.  Ex.  283;  16  M.  & 

Moravia  v.  Slop(fi;  Willes,  30, 34.  W.  885 ;  17  L.  J.  Ex.  365.     See,  how- 

(j)  Olliett  V.  Bessey,   T.  Jones,  214 ;  ever,  Niclwh  v.  Walker,  Cro.  Car.  394 ; 

Butt  V.  Newman,  Gow.  97;   Henderson  sed  qusere. 

V.  Preston,  21  Q.  B.  D.  362;  57  L.  J.  (n)  Carratt  v.  Morley,  1  Q.  B.  18;  10 

Q.  B.  607.  L.  J.  Q.  B.  259. 

(Jc)  Marshalsea  case,  10  Co.  76  6.  (o)  See  ante,  p.  923,  et  seq. 

(D  Watson  V.  Bodell,  14  M.  &  W.  57 ;  (p)  Thomas  v.   Hudson,  14  M.  &  W. 

14  L.  J.  Ex.  281.  353  ;  14  L.  J.  Ex.  283 ;  16  M.  &  W.  885 ; 

(m)  Andrews  v.  Marris,  1  Q.  B.  3 ;  10  17  L.  J.  Ex.  365. 
L.  J.  Q.  B.  225 ;  Thomas  v.  Hudson,  14 
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exempted  from  liability  by  statute  either  expressly  (q)  or  by 
necessary  implication;  thus,  where  the  clerk  of  a  county  court 
was  directed  by  statute  to  draw  up  the  orders  of  the  court,  it  was 
held  that  he  was  not  liable  for  drawing  up  an  order  made  by  the 
court  but  without  jurisdiction  (r). 

And  by  the  Constables  Protection  Act,  1750  (s),  it  is  enacted 
that  no  action  shall  be  brought  against  any  constable,  head 
borough,  or  other  officer,  or  against  any  person  or  persons  acting 
by  his  order  and  in  his  aid,  for  anything  done  in  obedience  to  any 
warrant  under  the  hand  or  seal  of  any  justice  of  the  peace,  until 
demand  hath  been  made  or  left  at  the  usual  place  of  his  abode 
by  the  party  intending  to  bring  such  action,  in  writing  signed  by 
the  party  demanding  the  same  of  the  perusal  and  copy  of  such 
warrant,  and  the  same  hath  been  refused  or  neglected  for  the 
space  of  six  days  after  such  demand ;  and  in  case,  after  demand 
and  compliance  therewith  by  showing  the  warrant  to  or  permitting 
a  copy  to  be  taken  by  the  party  demanding  the  same,  any  action 
shall  be  brought  against  the  constable,  head  borough,  or  other 
officer  or  person  acting  in  his  aid  as  aforesaid  without  making  the 
justice  who  signed  or  sealed  the  warrant  defendant,  on  pro- 
ducing or  proving  the  warrant  at  the  trial  of  the  action  the  jury 
shall  give  their  verdict  for  the  defendant,  notwithstanding  any 
defect  of  jurisdiction  in  the  justice;  and  if  the  action  is  brought 
jointly  against  the  justice  and  also  against  the  constable,  head 
borough,  or  other  officer  or  person  acting  in  his  or  their  aid  as 
aforesaid,  then,  on  proof  of  the  warrant,  the  jury  shall  find  for  the 
constable,  head  borough,  or  other  officer,  and  for  the  person  so 
acting  as  aforesaid,  notwithstanding  the  defect  of  jurisdiction ; 
and  if  the  verdict  is  given  against  the  justice,  the  plaintiff  shall 
recover  his  costs,  to  be  taxed  in  such  manner  as  to  include  such  costs 
as  he  is  liable  to  pay  to  the  defendant  for  whom  the  verdict  shall 
be  found  as  aforesaid.  Overseers  and  churchwardens  distraining 
for  rates  (t),  and  collectors  of  rates  (w),  and  also  gaolers  (x),  have 
been  held  to  be  officers  entitled  to  the  protection  of  this  statute. 

Limitation  of  time. — Any  action  against  a  ministerial  officer 
acting  in  execution  or  intended  execution  of  any  Act  of  Parliament, 
or  any  public  duty  or  authority,  must  be  commenced  within  six 
months  of  the  act  or  omission  complained  of  (y). 

(g)  Saffery  v.  Jones,  2  B.  &  Ad.  598;  7  Biog.  312;  9  L.  J,  (0.  S.)  C.  P.  112. 
9  L.  J.  (0.  S.)  K.  B.  285.  (t)  Nutting  v.  Jackson,  Bull.  N.  P.  24; 

00  Dem  V.  Riley,  11  0.  B.  434;  20  Harper  v.  Carr,  7  T.  E.  270. 
L.  J.  0.    P.    264.     See  further  as  to  (m)  Pedley  v.  Davis,  10  0.  B.  N.  S. 

county  court  officers,  the  County  Courts  492 ;  30  L.  J.  C.  P.  374. 
Act,  1888  (51  &  52  Vict.  c.  43),  ss.  52,  (a;)  Butt  v.  Newman,  Gow.  97. 

54,  and  55  ;  and  ^08<,  p.  988.  (y)  56  &  57  Vict.   c.  61.     See  J508^ 

(s)  24  Geo.  2,  c.  44,  s.  6.     See  Jones  Chap.  XIV. 
V.  Vaughan,  5  East,  445 ;  Kay  v.  Grover, 
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Duties  of  high  sheriff  as  returning  officer. — ^The  functions  of 
the  high  sheriff  (2)  as  a  returning  officer  are,  as  we  have  seen  (a), 
not  wholly  ministerial,  but  are  partly  judicial  and  partly  ministerial. 
He  has  to  exercise  a  discretion  in  the  admission  or  rejection  of 
votes,  and,  where  he  has  acted  honajide,  is  not  responsible  for  an 
erroneous  judgment.  A  sheriff,  when  presiding  in  that  character 
at  an  election  of  knights  of  the  shire  to  serve  for  the  county  in 
parliament,  may  order  a  constable  to  take  any  one  into  custody 
who  is  obstructing  the  sheriff  in  the  execution  of  his  duty,  and  to 
carry  him  before  a  justice  of  the  peace  to  be  dealt  with  according 
to  law  (b). 

Duty  of  high  sheriff  in  election  of  coroner. — The  sheriff,  in 
holding  the  county  court  for  the  election  of  a  coroner  (e),  and 
taking  the  poll  of  valid  electors,  and  determining  which  of  the 
candidates  is  chosen,  is  exercising  functions  of  a  judicial  character ; 
and  his  declaration,  therefore,  of  the  election  is  final,  so  that  the 
validity  of  the  votes  cannot  be  inquired  into  on  quo  warranto  (d). 

Duties  and  responsibilities  of  high  sheriff  in  execution  of  writs. — 
The  law  has  always  held  the  sheriff  strictly,  and  with  much 
jealousy,  to  the  performance  of  his  duty  in  the  execution  of  writs, 
both  from  the  danger  there  is  of  fraud  and  collusion  with  defendants, 
and  also  because  it  is  a  disgrace  to  the  Crown  and  the  administra- 
tion of  justice  if  the  King's  writ  remain  unexecuted  (e).  If  a 
sheriff  find  any  resistance  in  the  execution  of  a  writ,  he  is  to  take 
with  him  the  power  of  the  county,  and  go  in  proper  person  to  do 
execution,  and  may  arrest  the  resisters  and  commit  them  to  prison, 
and  every  such  resistor  is  to  be  guilty  of  a  misdemeanour  (/). 
The  principle  on  which  an  action  is  maintainable  against  a  sheriff 
for  a  neglect  of  duty  in  not  arresting  or  in  not  making  a  levy  in 
obedience  to  the  King's  writ  directed  to  him,  or  for  permitting 
an  escape,  is  not  simply  because  the  plaintiff  has  sued  out  a  writ 
and  delivered  it  to  the  sheriff  and  the  sheriff  has  not  obeyed  it, 
but  because  in  mesne  process  he  has  a  cause  of  action,  or  in  final 
process  he  has  a  judgment,  against  the  defendant,  which  gives  him 
an  interest  in  the  writ,  and  creates  a  duty  in  the  sheriff  towards 
him  (g).  There  is  no  duty  due  from  the  sheriff  to  the  person 
suing  out  a  writ,  unless  he  is  entitled  to  do  so.  It  is  essential, 
therefore,  in  an  action  against  a  sheriff  for  disobeying  a  Ji.  fa.,  or 
an  order  to  arrest,  that  the  party  should  show  that  he  had  a 

(z)  The  law  relating  to  sheriffs  is  now  court,  see  50  &  51  "Vict.  0.  55,  s.  18  (1). 
governed  by  the  Sheriffs  Act,  1887  (50  &  (d)  Eeg.  v.  Diploch,  L.  E.  4  Q.  B.  549; 

51  Vict.  c.  55).  38  L.  J.  Q.  B.  297. 

(a)  Ante,  p.  920.  (e)  Sowden  v.  Standish,  6  C.  B.  504, 

(6)  Spilsiuryv.MichletliwaifeATmnt  520  ;  18  L.  J.  0.  P.  33. 
146.  (/)  50  &  51  Vict.  c.  55,  s.  8  (2). 

(c)  See  50  &  51  Viot.  c.  71,  s.  14.    As  (3)  Jones  v.  Pope,  1  Sauiid.  88  h. 

to  when  a  sheriff  is  to  hold  a  county 
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judgment  in  his  favour,  or  was  entitled  to  the  due  execution  of  an 
order  to  arrest  under  the  Debtors  Act^  1869  Qi).  If  it  appears 
that  the  plaintiff  has  sued  out  void  process,  or  that  the  judgment 
on  which  the  process  is  founded  is  a  void  judgment,  the  plaintiff 
has  no  cause  of  action  against  the  sheriff  for  neglecting  to  execute 
it ;  but,  if  the  judgment  is  erroneous  only,  the  sheriflf  cannot  take 
advantage  of  the  error  (i).  There  is  no  duty  or  obligation  on  the 
part  of  the  judgment  creditor  to  give  the  sheriff  any  information 
or  assistance  to  enable  him  to  execute  a  writ  of  ca.  sa.  (h) ;  but 
a  solicitor  who  gives  false  information  as  to  the  person  to  be 
arrested  will  be  liable  to  an  action  by  the  sheriff  (l). 

Arrest  and  imprisonment  for  debt  have  been  abolished,  with  a 
few  exceptions,  by  the  Debtors  Act,  1869  (m).  The  second  part 
of  that  Act,  however,  sects.  11  to  20,  provides  for  the  punishment 
of  certain  misdemeanours  committed  by  bankrupts  ;  and  sect.  9 
provides  that  nothing  in  the  first  part  of  the  Act  (sects.  1  to  10) 
is  to  affect  any  right  or  power  imder  the  Bankruptcy  Act,  1869 
(repealed)  (n),  to  arrest  or  imprison  any  person.  And  by  sect.  25 
of  the  Bankruptcy  Act,  1883  (o),  power  is  given  to  arrest  tlie 
bankrupt  and  seize  his  books,  &c.,  under  certain  circumstances, 
and  further  provisions  are  made  for  the  punishment  of  fraudulent 
debtors  (p). 

It  is  the  duty  of  the  sheriff,  as  soon  as  a  writ  of  execution  has 
been  lodged  in  his  hands,  to  make  careful  and  diligent  inquiry 
concerning  the  execution  debtor  or  his  property,  and  to  execute 
the  writ  without  any  unnecessary  delay.  If  he  refuses  to  execute 
a  writ  when  he  has  the  opportunity,  and  is  required  to  do  it,  and 
nothing  occurs  to  prevent  him,  he  will  be  responsible  in  damages 
to  the  execution  creditor  for  his  negligence  (q). 

Time  for  executing  process. — Sect.  6  of  29  Oar.  2,  c.  7,  proh  ibits 
the  service  or  execution  on  Sunday  of  any  writ,  process,  warrant, 

Qi)  32  &  33  Viot.  c.  62.  person  has  acted    as  sheriff  is'  prima 

(i)  Gold  V.  Strode,  Carth.  149 ;  Shirley  facie    evidence    of   his    being    sheriff, 

V.  Wright,  Ore.  Jao.  775;   Bull.  N.  P.  without  proof  of  his  appointment.  Bun- 

66.     The  usual  mode  of  proving  a  judg-  hury  v.  Matthews,  1  C.  &  K.  380. 

ment  of  a  superior  court  is  by  an  ex-  (Ic)  Dyke  y.  Duke,  4  Bing.  N.  C.  197; 

amined  copy.  The  witness  who  produces  7  L.  J.  0.  P.  75. 

the  copy  should  prove  that  he  examined  (I)  Evans  v.  Collins,  5  Q.  B.  805 ;  12 

it  with  the  original  record,  and  that  the  L.  J.  Q.  B.  339. 

latter  came  from  the  proper    custody.  (m)  See  Beg.  v.  Master,  L.  E.  4  Q.  B. 

Eeid  V.  Margison,  1  Camp.  469.     As  to  285 ;  38  L.  J.  M.  0.  73. 

proof  of  judgments  generally,  see  Roscoe's  (n)  See  32  &  33  Viot.  c.  71. 

Law  of  Evidence  (17th  ed.),  pp.  108  et  seq.  (o)  46  &  47  Viot.  o.  52,  s.  25. 

If  a  vtrit  which  has  been  delivered  to  (y)  46  &  47  Viet.  o.  52,  ss.  163-167. 

the  sheriff  to  be  executed  has  been  re-  See  50  &  51  Viot.  c.  55,  B.  14 ;  Mitchell 

turned,  and  has  become  matter  of  record,  y.  Simpson,  25  Q.   B.  D.  183;  59  L,  J. 

the  writ  and  its  delivery  to  the  sheriff  Q.  B.  355. 

may  be  proved  by  an  examined  copy  of  (g)  Mason  v.  Paynier.  1  Q.  B.  974 ; 

the  record,   without  the  production  of  10  L.  J.  Q.  B.  299 ;    Watson  v.  White 

the  writ  itself.     Ramshoitom  v.  Buck-  (1896),   2   Q.   B.   9;    65    L.   J.   Q.   B. 

Imrst,  2  M.   &  S.  565.     Proof  that    a  492 ;  Brown  v.  Jarvis,  1  M.  &  W.  704  ; 
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order,  judgment,  or  decree,  except  in  cases  of  treason-felony 
and  breach  of  the  peace  (r),  and  service  on  Sunday  is  void ;  and 
sect.  26  of  24  &  25  Vict,  c.  100,  makes  it  a  misdemeanour  to 
arrest  any  clergyman  upon  any  civil  process  while  he  is  or  has 
been  performing,  or  is  going  to  perform,  divine  service  or  lawful 
burial  of  the  dead  (s). 

Effect  of  writs  of  execution. — By  sect.  26  of  the  Sale  of  Goods 
Act,  1893  (t),  "  (1.)  A  writ  oi  fieri  facias  or  other  writ  of  execution 
against  goods  shall  bind  the  property  in  the  goods  (u)  of  the 
execution  debtor  as  from  the  time  when  the  writ  is  delivered  to 
the  sheriff  to  be  executed ;  and,  for  the  better  manifestation  of 
such  time,  it  shall  be  the  duty  of  the  sheriff,  without  fee,  upon 
the  receipt  of  any  such  writ,  to  endorse  upon  the  back  thereof  the 
hour,  day,  month,  and  year  when  he  received  the  same.  Provided 
that  no  such  writ  shall  prejudice  the  title  to  such  goods  acquired 
by  any  person  in  good  faith  and  for  valuable  consideration,  unless 
such  person  had  at  the  time  when  he  acquired  his  title  notice  that 
such  writ  or  any  other  writ  by  virtue  of  which  the  goods  of  the 
execution  debtor  might  be  seized  or  attached  had  been  delivered 
to  and  remained  unexecuted  in  the  hands  of  the  sheriff.  (2.)  In 
this  section  the  term 'sheriff '  includes  any  ofHcer  charged  with 
the  enforcement  of  a  writ  of  execution." 

Priority  of  writs  of  execution. — The  sheriff,  as  between  himself 
and  different  execution  creditors,  is  bound  to  execute  all  the  wrils 
in  his  hands,  giving  priority  to  that  writ  which  is  first  delivered  to 
him  to  be  executed,  and  is  responsible  to  any  creditor  who  has  so 
delivered  his  writ  if  he  does  not  (x),  unless  the  execution  of  the  writ 
is  countermanded  (y)  ;  in  which  case  the  writ,  whilst  the  counter- 
mand continues,  must  be  considered  as  not  delivered  at  all  to  be 
executed,  because  the  sheriff  cannot  act  upon  it.  If,  after  the 
sheriff  has  been  desired  to  suspend  the  execution  of  a  writ,  he 
receives  an  order  to  execute  it,  this  order  will  not  relate  back,  so 
as  to  give  the  execution  of  the  writ  any  priority  over  writs  which 
have  been  placed  in  the  hands  of  the  sheriff  during  the  period  of 
the  suspended  execution.  The  countermand  of  the  execution  of 
the  writ  is  equivalent  to  its  withdrawal ;  and  it  is  not  until  the 
sheriff  receives  notice  of  withdrawal  of  the  countermand,  and  an 


5  L.  J.  Ex.  271.    As  to  duty  of  sbeiifif  19  &  20  Vict.  c.  60,  s.  1. 

where  writ  of  ca.  «o.  is  indorsed  "  to  be  {u)  See  Woodland  v.  Fuller,  11  Ad.  & 

returned  non  est  inventus,"  see  Magnay  E.  859 ;  9  L.  J.  Q.  B.  181. 

V.  Monger,  i  Q.  B.  817 ;  12  L.  J.  Q.  B.  (x)  Aldred  v.  Constable,  6  Q.  B.  370  ; 

306.  Fearce,  In  re,  14  Q.  B.  B.  966 ;  54  L.  J. 

()•)  Wells  Y.  Gureey,  8  B.  &  C.  769.  Q.  B.  310;    Hutchinson  v.  Johnston,  1 

(s)  Goddard  v.  Harris,  7  Bing.  320 ;  9  T.  E.  729. 

L,  J.  (O.  S.)  0.  P.  109.  (y)  Dennis  v.  WhetJiam,  L.  E.  9  Q,  B. 

(0  56  &  57  Vict.  c.  71,  s.  26.    This  345 ;  43  L.  J.  Q.  B.  129. 
Act  repealed  29  Oar.  2,  c.  3,  s.  15,  and 
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order  to  proceed,  that  the  writ  is  considered  to  have  been  again 
delivered  to  hiin  to  be  executed  (z).  If  goods  are  seized  under  one 
writ,  such  seizure  is  for  the  benefit  of  all  other  judgment  creditors 
whose  writs  were  actually  in  the  hands  of  the  sheriff  when  he  sold 
the  goods  {a).  Where  goods  have  been  seized  under  a  former 
writ,  founded  on  a  judgment  fraudulent  against  a  creditor  seeking 
to  enforce  a  subsequent  execution,  and  such  goods  remain  in  the 
hands  of  the  sheriff,  or  are  capable  of  being  seized,  the  sheriff  is 
bound  to  seize  and  sell  the  goods  under  the  subsequent  execu- 
tion (h).  Where  executions  have  issued  against  the  goods  of  the 
same  party  in  the  High  Court  and  in  the  County  Court,  the  right 
to  the  goods  seized  is  to  be  determined  by  the  priority  of  the  time 
of  the  delivery  of  the  writ  to  the  sheriff,  or  of  the  application  to 
the  registrar  of  the  county  court  for  the  issue  of  the  warrant  (e). 

Exempted  places  of  execution. — No  writ  of  ^.  fa.  cau  be  executed 
in  any  of  the  palaces  belonging  to  the  Crown,  which  is  either  at 
that  time  the  residence  of  the  sovereign,  or  in  which  there  is  an 
intention,  and  present  power,  on  the  part  of  the  Crown,  to  resume 
such  residence;  but,  if,  although  iu  one  sense  a  royal  palace,  it 
has,  for  many  years,  been  put  to  uses  practically  inconsistent 
with  the  personal  residence  of  the  sovereign,  the  exemption  will 
cease  (cZ). 

Writ  of  execution — Bankruptcy. — By  the  Bankruptcy  Act, 
1883  (e),  s.  45,  "  (1.)  Where  a  creditor  has  issued  execution  against 
the  goods  or  lands  of  a  debtor,  or  has  attached  any  debt  due  to 
him,  he  shall  not  be  entitled  to  retain  the  benefit  of  the  execution 
or  attachment  against  the  trustee  in  bankruptcy  of  the  debtor, 
unless  he  has  completed  the  execution  or  attachment  before  the 
date  of  the  receiving  order,  and  before  notice  of  the  presenta- 
tion of  any  bankruptcy  petition  by  or  against  the  debtor,  or  of 
the  commission  of  any  available  act  of  bankruptcy  (/)  by  the 
debtor. 

"  (2.)  For  the  purposes  of  this  Act,  an  execution  against  goods 
is  completed  by  seizure  and  sale ;  an  attachment  of  a  debt  is  com- 
pleted by  .receipt  of  the  debt  {g);  and  an  execution  against  land 

(«)  Mwit  V.  Soo-gtr,  12  M,  &  "W.  664 ;  (e)  51  &  52  Vict.  c.  43,  s.  152. 

13  L.  J.  Ex.  183.  (d)  Att.-Gen.  v.  Dakin,  L.  E.  4  H.  L. 

(a)  Harrison  y.  Paynter,  6  M.  &  W.  338;  39  L.  J.  Ex.  113;    Corribe  v.  De  la 

387;  9  L.  J.  Ex.  169 ;  Jones  v.  Atherton,  JBere,  22  Oh.  D.  316. 

7  Taunt.  56.      As  to    priority    where  (e)  46  &  47  Viet.  o.  52,  b.  45. 

several  writs  are  handed  in  a  bundle  to  (/)  As  to  notice  of  act  of  bankruptcy, 

the  sheriff,  see  Ashworth  v.    Uxbridge  see  Lucas  v.  Dicker,  6  Q.  B.  D.  84 ;    50 

imarl),  12  L.  J.  Q.  B.  39.  L.  J.  Q.  B.  190. 

(6)  Imray  v.  Magnay,  11  M.  &  W.  267 ;  (3)  As  to  completion  by  seizure  and 

12  L.  J.  Ex.  188 ;   Dennis  v.  Whetham,  sale,  see  WatMns  v.  Barnard  (1897),  2 

ante,  p.  955 ;  Christopherson  v.  Beeton,  3  Q.  B.  521 ;  66  L.  J.  Q.  B.  771 ;  Dicken- 

Exch.  160 ;  18  L.  J.  Ex.  160 ;  Bradley  v.  son.  In  re,  22  Q.  B.  D,  193 ;  58  L.  J. 

Wyndliam,  1  Wils.  44 ;  Bemmett  v.  Law-  Q.  B.  1 ;   Hastings,  In  re,  61  L.  J.  Q.  B. 

rence,  15  Q.  B.  1004 ;  20  L.  J.  Q.  B.  25.  654. 
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is  completed  by  seizure  (Ii),  or,  in  the  case  of  an  equitable  interest, 
by  the  appointment  of  a  receiver  "  (i). 

By  sect.  46,  "  (3.)  An  execution  levied  by  seizure  and  sale  on 
the  goods  of  a  debtor  is  not  invalid  by  reason  only  of  its  being  an 
act  of  bankruptcy,  and  a  person  who  purchases  the  goods  in  good 
faith  under  a  sale  by  the  sheriff  shall  in  all  cases  acquire  a  good 
title  to  them  against  the  trustee  in  bankruptcy." 

By  sect.  1  of  the  Bankruptcy  Act,  1890  (J),  the  seizure  under 
an  execution  is  not  an  act  of  bankruptcy  (see  post,  p.  973)  unless 
the  goods  have  either  been  sold  or  held  by  the  sheriff  for  twenty- 
one  days ;  and  by  sect.  11,  "  (1.)  where  any  goods  of  a  debtor  are 
taken  in  execution,  and  before  the  sale  thereof,  or  the  comple- 
tion of  the  execution  (k)  by  the  receipt  or  recovery  of  the  full 
amount  of  the  levy,  notice  is  served  on  the  sheriff  that  a  receiving 
order  has  been  made  against  the  debtor,  the  sheriff  shall,  on 
request  (I),  deliver  the  goods  and  any  money  seized  or  received 
in  part  satisfaction  of  the  execution  to  the  ofScial  receiver,  but 
the  costs  of  the  execution  (m)  shall  be  a  first  charge  on  the  goods 
or  money  so  delivered ;  and  the  official  receiver  or  trustee  may 
sell  the  goods,  or  an  adequate  part  thereof,  for  the  purpose  of 
satisfying  the  charge.  (2.)  Where  under  an  execution  in  respect 
of  a  judgment  for  a  sum  exceeding  20?.,  the  goods  of  a  debtor  are 
sold,  or  money  is  paid  in  order  to  avoid  sale  (w),  the  sheriff  shall 
deduct  his  costs  of  the  execution  from  the  proceeds  of  sale  or  the 
money  paid,  and  retain  the  balance  for  fourteen  days  (o) ;  and  if 
within  that  time  notice  is  served  on  him  of  a  bankruptcy  petition 
having  been  presented  against  or  by  the  debtor,  and  a  receiving 
order  is  made  against  the  debtor  thereon  or  on  any  other  petition 
of  which  the  sheriff  has  notice,  the  sheriff  shall  pay  the  balance 
to  the  official  receiver,  or,  as  the  case  may  be,  to  the  trustee, 
who  shall  be  entitled  to  retain  the  same  as  against  the  execution 
creditor  "  (p). 

(h)  SoUon,  In  re,  33  Oh.  D.  493 ;  55  (1893),  2  Q.  B.  Ill ;   62  L.  J.  Q.  B.  266 ; 

L.  J.  Ch.  754.  Dawson,  In  re  (1899),  2  Q.  B.  54;    68 

(i)  Sect.  45  does  not  apply  where  the  L.  J.  Q.  B.  668;   Ford,  In  re  (1900),  1 

estate  of  a  deceased  dehtor  is  adminis-  Q.  B.  264 ;  69  L.  J.  Q.  B.  74. 

tered  under  sect.  125  by  the  Bankruptcy  (m)  As  to  these,  see  Woodham,  In  re. 

Court  (Hasluck  v.  aarke  (1899),  1  Q.  B.  20   Q.   B.  D.  40  ;   57  L.  J.  Q.  B.  46 ; 

699;  68  L.  J.  Q.  B.  466),  or  an  insolvent  Beeston,  In  re  (1899),  1  Q.  B.  624;  68 

estate  under  the  Judicature  Act,  1875  L.  J.  Q.  B.  344. 

(38    &  39  "Vict.  c.  77),  s.  10,  by  the  («)  See  Bower  &  Co.  v.  Belt  (1895),  2 

Chancery  Division  (Fratt  v.  Inman,  43  Q.  B.  51 ;  64  L.  J.  Q.  B.  772. 

Ch.  D.  175 ;  59  L-  J-  Ch.  274).  (o)  This  period  begins  to  run  from  the 

( j)  53  &'54  Vict.  c.  71,  b.  1.  date  of  sale  and  not  from  the  date  when 

(ft)  As  to  "  completion  of  the  execu-  the  proceeds  of  the  sale  are  received  by 

tion  "  see  Ford,  In  re,  infra.  the  sheriff.     Cripps,  Boss  &  Co.,  In  re,  21 

(l)  See  Woolford's  Edaie  {Trustee  of)  Q.  B.  D.  472 ;    58  L.  J.  Q.  B.  19 ;   LoU 

V.  iraj  (1892),  1   Q.  B.  772;    61  L.  J.  v.  Betteridge  (1898),  1  Q.   B.  256;   67 

Q    B.  546;  Thomas,  In  re;    Middlesex  L.  J.  Q.  B.  215. 

(Sheriff),  Ex  parte  (1899),  1  Q.  B.  460  ;  (jO  See  Dibb  v.  Brooke  &  Sons  (1894), 

68  L    J    Q.   B.   245;    Harrison,  In  re  2Q.  B..338;  63  L.  J.  Q.  B,  655,  a?  tp 
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By  sect.  12  of  the  Act  of  1890,  where  any  goods  of  a  debtor 
are  taken  in  execution,  and  the  sheriff  has  notice  of  another 
execution  or  other  executions,  the  court  shall  not  consider  an 
application  for  leave  to  sell  privately  until  the  notice  directed  by 
rules  of  court  {q)  has  been  given  to  the  other  execution  creditor 
or  creditors,  who  may  appear  before  the  court  and  be  heard  upon 
the  application. 

The  notice  must  be  served  on  the  sheriff  or  his  then  agent  for 
the  purpose  of  receiving  such  notice  ;  it  is  not  sufficient  to  serve 
it  on  a  bailiff  or  man  in  possession  {r). 

When  the  bankruptcy  happens  after  seizure  but  before  sale, 
the  sheriff  is  not  entitled  to  poundage  under  the  words  "  costs  of 
execution"  in  sect.  11,  sub-sect.  1  (s).  Where  a  sheriff  is  in 
possession  under  several  writs,  some  for  more  and  some  for  less 
than  20Z.,  and  proceeds  to  sell,  the  writs  are  payable  in  order  of 
priority  so  long  as  there  are  funds  to  pay ;  but  if  he  receives 
notice  of  bankruptcy  within  fourteen  days  after  the  sale,  only 
those  writs  are  entitled  to  be  paid  which  are  for  less  than 
20Z.,  and  which  would  have  been  paid  had  not  bankruptcy 
intervened  {t). 

Mode  of  execuiioii  of  legal  process. — If  a  sheriff,  by  lifting  the 
latch  of  the  outer  door  of  a  dwelling-house,  or  opening  the  outer 
door  in  the  way  iu  which  it  is  ordinarily  opened  by  persons  going 
into  the  house,  enters  the  house  of  the  execution  debtor  himself  for 
the  purpose  of  arresting  him  or  taking  his  goods,  he  is  justified,  if 
he  has  reasonable  ground  to  believe  that  he  is  there  or  that  his 
goods  are  there  ;  but,  if  he  enters  the  house  of  a  stranger  to  make 
the  arrest  or  the  seizure,  he  is  justified  only  in  the  event  of  his 
finding  the  execution  debtor  or  his  goods  in  the  house  (u).  If  it 
turns  out  that  the  latter  is  not  in  the  house,  or  had  no  property 
there,  the  sheriff  is  a  trespasser  (x),  unless  the  house  was  entered  in 
hot  pursuit  after  an  escape  (y).  The  house  in  which  the  execu- 
tion debtor  resides,  i.e.,  where  he  sleeps,  may  be  considered  to 
be  his  own  house,  although  he  is  not  the  proprietor  thereof,  but 
only  a  lodger  or  visitor.     "1  see  no  difference,"  observes  Lord 

the  application  of  sut-sect.  2  only  to  who  is  a  "  sheriff." 

where  the  goods  seized  belong  to  the  (s)  Ludmore,  In  re,  13  Q.  B.  D.  415 ; 

debtor.    As  to  administration  order  on  53  L.  J.  Q.  B.  418. 

death  of  debtor,  see  WatMns  v.  Barnard  (t)  Pearce,  In  re,  14  Q.  B.  D.  966  •  54 

(1897),  2  Q.  B.  521 ;  66  L.  J.  Q.  B.  771.  L.  J.  Q.  B.  316 ;   Eeatheote  v.  Liresley, 

See  further  as  to  sect.  11  (2),  post,  p.  supra, 

974.  (m)  Morrish  v.  Murray,  13  M.  &  "W. 

(g)  K.  S.  C.  1883,  Order  XLIII.,  rr.  52 ;  13  L.  J.  Ex.  261 ;  Coolie  v.  Birt,  5 

8-15.  Taunt.  764. 

(r)  Warren,  Ex  parte,  15  Q.  B.  D.  48  ;  (a)  EatcUffe  v.  Burton,  3  Bos.  &  P. 

54  L.  J.  Q.  B.  320;  Bellyse  r.  M'Ginn  223,  229;    Johnson  v.  Lefgli,  6  Taunt. 

(1S91),2  Q.B.  227 ;  HeathcoleY.Licesley,  245e;    Hutchinson  v.  Bireh,  4    Taunt 

19  Q.  B.  D.  285;  56  L.  J.  Q.  B.  615.  619. 

See  46  &  47  Vict.  c.  52,  s.  168,  as  to  (y)  Pq4,  p.  960. 
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Loughborough,  "  between  a  house  of  which  "  the  execution  debtor 
"  is  solely  possessed,  and  a  house  in  which  he  resides  by  the  con- 
sent of  another  "  (z). 

Mode  of  execution — Brealdng  open  outer  door. — In  Semayne's 
case  (a)  it  was  resolved — "  1.  That  the  house  of  every  man  is  to 
him  as  his  castle  and  fortress,  as  well  for  his  defence  against  injury 
and  violence  as  for  his  repose. 

"  2.  That  when  any  house  is  recovered  by  any  real  action,  or  by 
ejectment,  the  sheriff  may  break  the  house,  and  deliver  the  seisin 
or  possession  to  the  demandant  or  plaintiff;  for  the  words  of  the 
writ  are  '  habere  facias  seisinam,'  or  '  possessionem ;  '  and,  after 
judgment,  it  is  not  the  house  in  right  and  judgment  of  law  of  the 
tenant  or  defendant. 

"  3.  That  in  all  cases  where  the  King  is  party,  the  sheriff,  if 
the  doors  be  not  open,  may  break  the  party's  house,  either  to 
arrest  him  or  to  do  other  execution  of  the  King's  process  if 
otherwise  he  cannot  enter.  But,  before  he  breaks  it,  he  ought 
to  signify  the  cause  of  his  coming,  and  to  make  request  to  open 
the  doors. 

"  4.  That  in  all  cases  when  the  door  (h)  is  open  the  sheriff  may 
enter  the  house  and  do  execution,  at  the  suit  of  any  subject,  either 
of  the  body  or  of  the  goods ;  but  that  it  is  not  lawful  for  the 
sheriff  (after  request  made  to  open  the  door  and  denial  made), 
at  the  suit  of  a  common  person,  to  break  the  defendant's  house, 
if  the  door  be  not  opened,  to  execute  any  process  at  the  suit  of 
any  subject. 

"5.  That  the  house  of  any  one  is  not  a  castle  or  privilege 
but  for  himself,  and  shall  not  extend  to  protect  any  person  who 
flies  to  his  house,  or  the  goods  of  any  other  which  are  brought 
and  conveyed  into  his  house  to  prevent  a  lawful  execution,  and 
to  escape  the  ordinary  process  of  law;  for  the  privilege  of  his 
house  extends  only  to  him  and  his  family,  and  to  his  own  proper 
goods,  or  to  those  which  are  lawfully  and  without  fraud  and  covin 
there ;  and  therefore,  in  such  cases,  after  denial  on  request  made, 
the  sheriff  may  break  the  house  "  (e). 

The  principle  that  every  man's  house  is  his  castle  does  not  ex- 
tend to  a  barn  or  outhouse,  not  connected  with  a  dwelling-house. 
Therefore  the  sheriff  may  break  open  the  door  of  a  barn  or  of  a 
shop  which  is  only  used  as  a  place  of  business,  or  of  a  warehouse 
if  detached  from  a  dwelling-house,  without  previous  demand  and 

(z)  Sheers  v.  Broolcs,  2  H.  Bl.  120, 122.       Corporation  v.  Hendry,  62  L.  J.  Q.  B. 


(a)  5  Co.  91 ;   1  Sm.  L.  0.  104  (Uth 

(6)  As  to  open  window,  see  -ger  Bowen, 
Jj.J.    in    Amerioan    Conoentrafed  Must 


^\  '  (a)  Semayne'^  case,  1   Smith's   L.  C. 

(6)  As  to  open  window,  see  per  Bowen,      (Uth  ed.),  p.  104, 
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refusal  {d)  for  admission,  in  order  to  levy  an  execution  (e).  He 
may  also  break  open  tlie  outer  door  of  the  house  to  execute  a  writ 
of  attachment  (/). 

If  the  officer,  after  he  has  peaceably  obtained  entrance  through 
the  outer  door,  and  before  he  can  make  an  actual  arrest,  is  forcibly 
expelled  from  the  house,  and  the  outer  door  fastened  against  him, 
he  may  then  break  open  the  outer  door  and  make  the  arrest  {g)  ; 
and,  when  he  has  once  lawfully  got  inside  the  house,  he  is  justified 
in  breaking  open  the  outer  door  to  get  out  again,  if  the  door  is 
locked,  and  there  is  no  one  within  who  will  open  the  door  Qb).  If 
the  window  of  a  house  is  open  or  a  pane  of  gla=s  broken,  and  the 
bailiff  puts  his  hand  in  and  touches  one  for  whom  he  has  a  war- 
rant, he  is  thereby  his  prisoner,  and  the  bailiff  may  break  open 
the  door  of  the  house  to  come  at  him  {i),  or  break  through  the 
window  (k);  and,  if,  after  the  officer  has  effected  an  arrest,  the 
debtor  breaks  loose  and  escapes  into  a  house,  the  sheriff,  or  his 
officer,  may  break  open  the  house  to  retake  him,  whether  the  house 
is  the  debtor's  own  house  or  the  house  of  a  stranger,  provided  he 
has  given  notice  of  the  object  of  his  coming,  and  has  demanded 
and  been  refused  admission  (I). 

If  the  sheriff,  or  his  officer,  opens  the  outer  door  of  a  house  by 
lifting  the  latch,  or  drawing  back  a  sliding  bar,  in  the  ordinary 
way  in  which  persons  going  into  the  house  open  the  door,  this  is 
not  a  breaking  of  the  door.  "As  to  the  passage,"  observes  Pol- 
lock, O.B.,  "in  Comyns'  Digest,  'Exkoution,'  that  the  sheriff 
may  not  open  a  latch,  there  is  no  reference  to  any  authority  in 
support  of  it ;  and  it  is  clear  that  the  cases  do  not  support  that 
proposition.  That  passage  only  applies  to  a  sheriff  entering  a 
dwelling-house  under  an  execution"  (m).  A  window  which  is 
partly  open  may  be  further  opened  by  the  sheriff  for  the  purpose 
of  entering  (n)  ;  but  if  it  is  shut,  but  unfastened,  it  cannot  be 
opened  in  order  to  distrain  (o).    It  has  been  held  that  merely 


(d)  As  to  necessity  of  demaDd  and  (i)  Amn.,  7  Mod.  8  ;  Sandon  v.  Jervis, 
refusal,  see  Lannoch  v.  Brovm,  2  B.  &  E.  B.  &  E.  933,  942 ;  28  L.  J.  Ex.  156. 
Aid.   592 ;    De   Gondouin  v.  Lewis,   10  See  ante,  p.  317. 

Ad.  &  E.  117 ;  9  L.  J.  Q.  B.  148.  (7,;)  Lhyd  v.  SandOands,  8  Taunt.  250  ; 

(e)  Penton  V.   Browne,  1  Sid.  186;  1  2  Moore,  207, 210. 
Keb.  698  ;  Hodder  v.  WUUame  (1895),  2  (V)  Anon.,  Lofft.  390. 

Q.  B.  663  ;  65  L.  J.  Q.  B.  70 ;  Sohson  v.  (m)  Byan  v.  lilMooJc,  7  Exch.  72,  77  ; 

Tliellusm,  L.  R.  2  Q.  B.  642;    36  L.  J.  21  L.  J.  Ex.  55,  58.    In  America  it  has 

Q.  B.  302.  been  held  that  a  sheriff  may  not  lift  the 

(/)  B.arvey   v.  Harvey,    26    Ch.   D.  latch  of  a  door  which  is  shut.     Gurtiis  v. 

644.  HvhUrd,  I  Hill's  Rep.  (New  York)  336. 

(g)  Aga  KurhooHe  Mahomed  v.  Beg.,  4  See  also  1  Sm.  L.  Oas.(nth  ed.),p.  113, 

Moore,  B.  0.  239.  as  to  what  is  entry  without  breaking. 

Qi)  Fugh  V.  Griffith,  7  Ad.  &  E.  827 ;  («)  Crabtree  v.  BoMmon,  15  Q.  B.  D. 

7  L.  J.  Q.  B.  169 ;    Bannister  v.  Hyde,  2  312 ;  54  L.  J.  Q.  B.  544. 

E.  &  E.  627 ;  29  L.  J.  Q.  B.  141 ;  Eagle-  (o)  Nash  v.  Lucas,  L.  R,  2  Q.  B.  590  ■ 

ton  V.  Gutleridge,  11  M.  &  W.  465;  12  8  B.  &  S.  531, 
L.  J.  Ex.  359. 
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climbing  over  a  wall  and  entering  by  an  open  window  to  distrain 
will  not  constitute  a  breaking  in  {p). 

Mode  of  execution — BreaJcing  open  of  inner  doors. — If  the  sheriff, 
or  his  officer,  gains  peaceable  entrance  at  the  outer  door  of  a 
dwelling-house,  he  may  break  open  an  inner  door  of  the  house, 
either  to  seize  the  person  or  the  goods  of  the  owner  of  the  house, 
or  of  a  lodger  therein  (q) ;  and,  having  entered  at  the  open  outer 
door  of  the  house,  he  need  not  demand  to  have  the  inner  doors 
opened  to  him  before  he  breaks  them,  in  order  to  take  goods  under 
a  fi.  fa.  (r).  Any  resistance  to  the  officer  after  he  has  once  gained 
admittance  will  be  punishable,  although  the  entry  may  have  been 
obtained  by  fraud  and  deceit  (s). 

Mode  of  execution — Illegality  of  arrest  or  seizure  through  unlaw- 
ful entry. — If  the  original  entry  into  a  dwelling-house  by  a  sheriff 
or  his  officers  was  unlawful  and  an  act  of  trespass,  their  con- 
tinuance in  the  house  is  unlawful ;  and  they  cannot  avail  them- 
selves of  an  entry  or  possession  unlawfully  gained  to  make  an 
arrest  (t).  If,  for  instance,  a  landlord  (and  the  principle  would 
seem  to  apply  to  the  sheriff),  in  making  his  entry,  "  has  been 
guilty  either  of  a  breach  of  a  positive  statute,  or  of  an  offence 
against  the  common  law,  such  violation  of  the  law  in  making  the 
entry  causes  the  possession  thereby  obtained  to  be  illegal "  (m)  ; 
and,  if  advantage  is  taken  of  the  unlawful  entry  to  effect  an 
arrest,  the  court  will  order  the  prisoner  to  be  discharged  (x). 

To  break  and  enter  a  man's  house  for  the  purpose  of  arresting 
him  "is  really,"  observes  Parke,  B.,  "not  an  abuse  of  the  autho- 
rity of  the  writ,  but  it  is  executing  the  authority  where  the  sheriff 
has  none ;  like  going  out  of  the  jurisdiction  to  execute  the  writ. 
The  door  being  open  is  a  condition  precedent  to  executing  the 
writ  in  the  dwelling-house  "  («/).  As  regards  the  seizure  of  goods, 
however,  after  an  unlawful  breaking  into  the  house,  a  different 
doctrine  has  prevailed,  on  the  authority  of  the  following  case  in 
the  Year  Book  (z) : — "  Catesby  comes  to  the  bar,  and  asks  whether 
a  sheriff  breaking  into  a  dwelling-house  to  execute  a  fi.  fa.  do  a 
wrong  or  not ;  the  judges  answer  that  the  defendants  may  bring 
trespass  against  him,  notwithstanding  the  fi.  fa.,  for  that  will  not 
excuse  him  for  breaking  the  house,  but  '  del  prisel  des  Mens 
tantum.'"  "This"  case,  observed  Coleridge,  J.,  "is  cited  in 
Semayne's  case  (a),  as  establishing  that  the  sheriff  cannot  break 

(v)  Long  V.   Clarhe  (1891),  1  Q.  B.  535;  27  L.  J.  Q.  B.  75. 

119-  63  L  J.  Q.  B.  108.  («)  Tindal,  O.J.,  Newton  v.  Harland, 

(g)  Lee  v.   Gansell,  Cowp.   1 ;    Lofft.  1  M.  &  G.  at  p.  658. 

374.  (x)  Eodgson  v.  Tovming,  5  Dowl.  410. 

(r)  SutcUion  v.  Birch,  i  Taunt.  618 ;  («/)  Kerbey  v.  Deriby,  1  M.  &  W.  341, 

Lloyd  T.  Sandilands,  supra.  342 ;  5  L.  J.  Ex.  162. 

(s)  Bex  V.  Baclihouse,  Lofft.  61 .  (2)  18  Edw.  4,  ia. 

(«)  Booper  v.  Lane,  6  H.  I/.  0.  443,  (a)  5  Co.  92  a,  92  h. 

A.  3q 
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the  dwelling-house  by  force  of  a  fi.  fa.,  but  he  is  a  trespasser  by 
the  breaking,  and  yet  the  execution  which  he  then  doth  in  the 
house  is  good.  It  may  be  doubted  whether  the  judges  meant 
anything  more  in  the  Year  Book  by  the  words  above  cited  than 
to  state  generally  what  a  fi.  fa.  authorized  a  sheriff  to  do ;  but 
assuming  that  they  did,  still  the  dictum  there  and  that  in 
Semayne's  ease  are  both  purely  extrajudicial "  (&). 

Mode  of  execution — Bemaining  on  premises  unreasonable 
time. — The  writ  of  fi.  fa.  authorizes  the  sheriff,  who  has  entered 
upon  premises  for  the  purpose  of  making  a  levy  under  it,  to 
remain  there  for  such  time  as  is  reasonably  necessary  for  the 
execution  of  the  writ ;  but  if  he  remains  more  than  a  reasonable 
time,  he  abuses  the  legal  authority  conferred  upon  him  by  the 
King's  writ,  and  becomes  a  trespasser,  and  is  in  the  position  of  a 
man  who  has  walked  into  another  person's  house  without  any 
authority.    The  reasonableness  of  the  time  is  a  question  of  fact  (e). 

Mode  of  execution — Seizure  of  goods. — If  the  sheriff's  officer 
enters  a  house  with  a  writ  oifi.  fa.  in  his  hand,  and  demands  the 
debt  and  costs,  together  with  the  expenses  of  levying,  and  threatens 
to  leave  a  man  in  possession,  and  the  debtor  voluntarily  pays  the 
money  to  prevent  further  proceedings,  there  is  a  sufficient  levy,  and 
the  sheriff  will  be  entitled  to  the  fee  for  levying,  and  to  the  pound- 
age {d).  Even  when  the  money  is  not  paid  at  once,  he  need  not 
actually  seize  anything.  It  is  sufficient,  if  he  states  to  the  persons 
left  in  charge  of  the  property  that  he  seizes  everything  there,  and 
that  nothing  must  be  removed  (e).  When  he  has  thus  taken 
possession  of  the  goods,  his  ofScer  should  continue  in  possession, 
in  order  to  sustain  the  seizure  against  others  afterwards  coming 
under  legal  authority  to  seize  the  same  goods  (/).  If  he  gives 
up  possession  without  a  lawful  excuse,  he  will  be  liable  to  an 
action  (</). 

Seizure  of  goods — Certain  executions  to  be  void. — By  sect.  163 
of  the  Companies  Act,  1862  (h),  it  is  enacted  that,  where  aay 
company  is  being  wound  up  by  the  court  or  subject  to  the  super- 
vision of  the  court,  any  attachment,  sequestration,  distress,  or 
execution  put  in  force  against  the  estate  or  effects  of  the  company 

(6)  ffooper  v.  Lane,  6  H.  L.  0.  p.  542 ;  (e)  Oladetone  v.  Padwicic,  L.  E.  6  Ex. 

27  L.  J.  Q.  B.  75.  203 ;  40  L.  J.  Ex.  154. 

(c)  Ash  ^f.Dawnay,  8 'E^oh.2S7,  243;  (/)  Bladei  v.  Arundale,  1  M.  &  S. 

22  L.  J.  Ex.  59;    Playfair  v.  Musgrove,  711 ;  AcUand  v.  Faynter,  8  Pr.  95.     As 

14  M.  &  W.  239 ;  15  L.  J.  Ex.  26.  to  the  withdrawal  of  the  sheriff  under 

(_d)  Bissiohs  v.  Bath  Colliery   Co.,  3  an  interpleader   order,    see   Darby    v. 

Ex.  D.  174 ;  47  L.  J.  Ex.  408  ;  Morti-  Waterlow,  infra.    See  also  E.  S.  0. 1883, 

more  v.  Cragg,  3  C.  P.  D.  216  ;  47  L.  J.  Order  LVII. 

C.  P.  348 ;  overruling  Roe  v.  Hammond,  (g)  Darby  v.  Waterlow,  L.  E.  3  0.  P. 

2  0.  P.  D.  300;  46  L.  J.  C.  P.  791,  and  453 ;  37  L.  J.  C.  P.  203. 

distinguishing  Nash  v.  Dielcenson,  L.  E.  (ft)  25  &  26  Vict.  o.  89,  s,  163, 
2  C,  P.  D.  253. 
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after  the  commencement  of  the  winding-up,  shall  be  void  to  all 
intents  (i).  The  words  "  put  in  force  "  mean  the  taking  of  pos- 
session by,  not  the  delivery  of  the  writ  to,  the  sheriff.  Where, 
therefore,  the  execution  creditor  placed  the  writ  in  the  hands  of 
the  sheriff  three  hours  before  a  petition  for  winding  up  the 
company  was  presented,  but  possession  was  not  taken  till  three 
hours  afterwards,  all  further  proceedings  under  the  writ  were 
stayed  (k).  Under  particular  circumstances,  however,  as,  for 
instance,  where  the  company  have  not  acted  fairly  towards  the 
judgment  creditor,  he  will  be  allowed  to  complete  his  execution  (I). 
Where  the  creditor  takes  possession  before  the  winding-up,  the 
court  will  not,  in  the  exercise  of  its  discretionary  power,  under 
the  provisions  of  sect.  87,  which  qualifies  sect.  163,  restrain  him, 
as  a  general  rule,  from  reaping  the  benefit  of  his  diligence  (m). 
The  same  rule  applies,  if  the  creditor  would  have  been  in  posses- 
sion but  for  the  fact  of  the  judgment  debtor  having  prevented 
him  by  force  (n). 

Seizure  of  goods — Goods  privileged  from  seizure. — By  sect.  4  of 
the  Eailway  Companies  Act,  1867  (o),  made  perpetual  by  38  &  39 
Vict.  c.  31,  no  execution,  at  law  or  in  equity,  can  be  levied  on  the 
rolling  stock  or  plant  of  a  railway  company,  if  the  line  is  open  for 
public  traffic  (p),  where  the  judgment  on  which  execution  issues  is 
recovered  in  an  action  on  a  contract  entered  into,  or  in  an  action 
not  on  a  contract  commenced,  after  the  passing  of  the  Act  (q). 
Sect.  7  of  the  Act  of  1867  provides  that,  after  the  filing  of  a 
scheme  of  arrangement  between  the  company  and  its  creditors, 
under  sect.  6,  the  court  may  restrain  any  action  against  the 
company  on  such  terms  as  it  thinks  fit  (r) ;  and  sect.  9  pro- 
vides that,  after  publication  of  a  notice  in  the  London  Gazette, 
that  the  scheme  has  been  filed,  no  execution,  attachment,  or  other 
process  against  the  property  of  the  company  shall  be  available 
without  the  leave  of  the  court.  Under  these  sections  the  court 
has  only  an  interim  power,  between  the  filing  and  the  enrolment 
of  a  scheme  of  arrangement,  to  allow  an  execution ;   but  after  the 

(i)  See  Progress  Assurance  Co.,  In  re,  (n)  London  Cotton  Co.,  In  re,  L.  E.  2 

L.  E.  9  Eq.  370;    39  L.  J.   Ch.  504;  Eq.  53;  35  L.  J.  Oh.  425;    Thurso  Gas 

Artistic  Printing  Colour  Co.,  In  re,  21  Co.,  In  re,  42  Ch.  D.  486. 

Ch.  D.  510;  Opera,  Lim.,  In  re  (1891),  3  (o)  30  &  31  Vict.  o.  127,  s.  4. 

Ob.  260;   60  L.  J.  Ch.  839 ;   Roundwood  (p)  See  Cambrian Bailways  Company's 

Colliery  Co.,  In  re  (1897),  1  Ch.  373 ;  66  Scheme,  In  re,  L.  E.  3  Ch.  278 ;   37  L.  J. 

L.  J.  Ch.  186.  Ch.  409. 

(Zc)  London  and  Devon  Biscuit  Co.,  In  (g)  See  Manchester  &  Milford  Pail- 
re,  L,  E.  12  Eq.  190 ;  40  L.  J.  Oh.  574.  way  (1897),  1  Ch.  276 ;  66  L.  J.  Ch.  139, 

(V)  Bastow  &  Co.,  In  re,  L.  E.  4  Eq.  as  to  every  kind  of  contract  being  in- 

681 ;  86  L.  J.  Oh.  899 ;   but  see  Vroiv  eluded. 

Colliery  Co.,  In  re,  20  Cb.  D.  442 ;   51  (r)  As  to    staying    proceedings,    see 

L.  J.  Ch.  389.  Vrow   Colliery  Co.,  In  re,  supra ;  Devas 

(m)  Great  Ship  Co.,  In  re,  33  L.  .J.  v.  E.  &  W.  India  Docks  Co.,  58  L.  J,  Ch. 

Ch.  245;  4  De  Q.  J.  &  S.  63;   Flas-yn-  522. 
Mhowys  Coal  Co.,  Ifi  re,  L.  E.  4  Eq.  689. 
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enrolment  any  creditor  bound  by  the  scheme  would,  it  seems,  be 
prevented  from  issuing  execution  (s). 

An  action  is  not  maintainable  against  a  sheriff  who  has 
seized  privileged  or  protected  goods,  in  obedience  to  the  com- 
mands of  a  writ :  but  the  person  injured  must  apply  to  the 
court  for  an  order  upon  the  sheriff  to  restore  the  goods. 
Thus,  if  the  sheriff  seizes  the  property  of  a  person,  who  has 
obtained  an  order,  from  a  court  of  competent  jurisdiction,  of 
protection  from  process,  the  remedy  is  by  application  to  the 
court  for  an  order  upon  the  sheriff  to  withdraw,  and  not  by 
action  (t). 

Seizure  of  goods  of  wrong  person. — A  sheriff  or  his  officer 
seizing  goods  under  a  writ  of  execution  is  responsible  in  damages 
if  he  takes  the  goods  of  the  wrong  person.  If  he  takes  the 
goods  of  a  stranger,  though  the  plaintiff  assures  him  they  are  the 
defendant's  goods,  he  is  a  trespasser ;  for  he  is  obliged  at  his  peril 
to  take  notice  whose  the  goods  are  (u).  Though  the  sheriff  is  an 
officer  of  the  law,  he  is  liable  if  he  commits  a  trespass,  and  any 
one  who  joins  in  the  trespass  is  equally  liable  (x) ;  but  where 
there  are  rival  claimants  to  goods  seized  the  sheriff  can  generally 
protect  himself  by  interpleader  proceedings  (y),  leaving  the 
claimants  to  establish  their  title.  Where,  therefore,  two  persons, 
being  father  and  son,  both  had  tiie  same  name  of  baptism  and 
surname,  and  both  resided  in  the  same  house,  and  an  action  was 
brought  against  the  son,  who  suffered  judgment  by  default,  and  a 
writ  of  execution  was  issued  against  him,  under  which  the  sheriff, 
by  mistake,  took  the  goods  of  the  father,  it  was  held  that  the 
sheriff  was  responsible  for  the  consequences  of  his  mistake  (z). 

The  sheriff  has  no  right  to  seize  the  goods  of  a  stranger  in  the 
possession  of  the  execution  debtor  as  the  ostensible  owner  (a).  If 
a  woman,  having  furniture  of  her  own,  cohabits  with  the  execu- 
tion debtor,  and  assumes  his  name,  and  gives  herself  out  as  his 
wife,  and  permits  him  to  appear  to  be  the  owner  of  her  furniture, 

(s)  Potteries,    Shrewsbury     &    North  (x)  Per  Jessel,  M.R.,  Smith  v.  Keal,  9 

Wales  Railway,  In  re,  L.  R.  5  Ch.  67 ;  Q.  B.  D.  3i0,  351 ;  51  L.  J.  Q.  B.  487. 

39  L.  J.  Ch.  273 ;    Potteries,  Shrewsbury  (_y)  As  to   interpleader,  see  'post,  p. 

&  Nm-th  Wales  Railway  v.  Minor,  L.  E.  6  965. 

Ch.  621 ;  40  L.  J.  Oh.  685.  (z)  Jarmain,  v.   Hooper,  6  M.  &  G. 

(t)  Rideal  v.  Fort,  11  Exch.  847 ;  25  827 ;  13  L.  J.  C.  P.  63 ;  Bowles  v.  Senior, 

L,  J.  Ex.  204.  8  Q.  B.  677;  15  L.  J.  Q.  B.  231.     See 

'«)    Bac.  Abr.  Execution,  N.  5 ;   2  Morris  v.  Salberg,  22  Q.  B.  D.  614 ;    58 

Roll.  Abr.  552;    Roberts  v.   Thomas,  6  L.  J.  Q.  B. 275, and  observations  thereiu 

T.  E.  88 ;  Saunderson  v.  Baker,  3  Wils.  by  Esher,  M.E.,  on  Ghilders  v.  Wooler,  2 

309  ;  2  W.  BI.  832.    As  to  liability  of  E.&  B.  287  ;  29  L.  J.  Q.  B.  129. 

sheriff  for  wrongful  acts  of  his  ofBoer  (a)  Dawson  v.   Wood,  3  Taunt.  256. 

and  of  persons  acting  under  colour  of  his  See  Milliard  y.  Hanson,  21  Ch.  D.  69, 

warrant, see  .ic/cMJor^/i  v.. ffempe,l  Dougl.  as  to  restraining  sheriff  by  injunction 

40 ;  Smith  v.  Milles,  1  T.  R.  480 ;  Gre-  from  remaining  in  possession  of,  and 

gory  v.  Cotterell,  5  E.  (^  B.  571 ;  25  1,.  J,  from  selli^g,  the  goods  pf  a  Btra4ger, 
Q.  B.  33, 
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this  does  not  give  the  sheriff  any  right  to  seize  it  under  au  execu- 
tion against  him  (6) ;  and,  if , the  man  and  woman  have  actually 
gone  through  the  form  of  marriage  and  are  supposed  to  be  man 
and  wife,  and  the  goods  have  been  seized  and  sold  by  the  sheriff, 
as  the  goods  of  the  husband,  without  any  objection,  and  it  after- 
wards transpires  that  the  marriage  was  void,  and  that  the  goods 
belonged  to  the  supposed  wife  before  the  celebration  of  the  void 
marriage,  the  sheriff  will  be  responsible  to  her  in  damages  for  the 
unlawful  seizure  (e).  The  acquiescence  of  the  woman  was  held  to 
be  of  no  moment,  the  execution  being  a  proceeding  in  invitam,  she 
having  no  power  to  resist,  and  not  having  discovered  the  error. 
But,  where  the  woman  takes  an.  active  part  in  misleading  the 
sheriff,  and  asserts  that  she  is  the  wife  of  the  execution  debtor, 
knowing  the  assertion  to  be  untrue,  she  is  then  herself  the  cause  of 
the  injury  of  which  she  complains,  and  is  estopped  from  disputing 
the  accuracy  of  her  representation  {d) ;  and,  if  the  evidence  shows 
that  she  had  given  the  property  to  the  man  with  whom  she 
cohabited,  and  bad  made  him  the  owner  of  it,  the  sheriff  will  then 
have  a  right  to  seize  it  (e). 

As  one  man's  goods  cannot  be  seized  by  the  sheriff  to  pay 
another  man's  debts,  it  follows  that  the  goods  of  a  testator  in  the 
hands  of  an  executor  cannot  be  seized  under  an  execution  against 
the  executor  to  satisfy  a  judgment  debt  due  from  the  executor 
himself  in  his  own  right  (/ ) ;  but,  if  a  devastavit  has  been  com- 
mitted by  the  executor,  and  the  goods  have  been  converted  to  his 
own  use,  the  executor  cannot  take  advantage  of  his  own  wrong, 
and  justify  his  own  misconduct,  by  saying  that  the  goods  are  not 
his,  but  his  testator's  {g). 

An  illegal  seizure  of  goods  under  void  process  does  not  prevent 
the  sheriff  from  afterwards  executing  a  legal  warrant.  The  sub- 
sequent valid  seizure  is  in  no  wise  vitiated  by  the  previous  tres- 
pass Qi). 

Seizure  of  goods — Interpleader. — In  the  courts  of  common  law 
the  practice  of  interpleader  was  governed  by  1  &  2  Will.  4, 
c.  58,  and  23  &  24  Vict.  c.  126,  both  of  which  statutes,  however, 
have  been  repealed  with  the   exception  of  sect.  17  of  the  latter 

(6)  Edwards  v.  Bridges,  2  Stark.  396.  L.  J.  Q.  B.  146.    As  to  executor  oarry- 

(c)  Glasspoole  v.  Young,  9  B.  &  0.  ing  on  business  of  deceased,  see  Sylces  v. 
696 ;  7  L.  J.  (O.  S.)  K.  B.  305.  Sylm,  L.  E.  5  C.  P.  113 ;  39  L.  J.  0.  P. 

(d)  Langford  v.  Foot,  2  M.  &  So.  349.  139  ;  Dowie  v.  Gorton  (1891),  A.  0.  190  ; 

(e)  Edwards  v.  Farebrother,  2  M.  &  P.  60  L.  J.  Oh.  745 ;  Brooke,  In  re  (1894),  2 
293.  As  to  the  seizure'  of  goods  let  to  Ch.  600 ;  61  L.  J.  Oh.  21 ;  Morgan,  In  re, 
hire  to  the  execution  debtor,  see  Tancred  18  Ch.  D.  93 ;  50  L.  J.  Ch.  834. 

V.  Allgood,  4  H.  &  N.  438 ;   28  L.  J.  Ex.  (</)  QiticJc  v.  Staines,  1  B.  &  P.  293. 

862;  post,  p.  973.  (ft)  Percival  v.  -Stamp,  9  Exch.  167 ; 

(/)  Farr  v.  Newman,  4  T.  K.  621 ;  23  L.  J.  Ex.  25;  Hooper  v.  Lane,  6  H. 

Oaskell  v.  Marshall,  1  M.  &  Bob.  132 ;  L.  C.  443 ;  27  L.  J.  Q.  B.  75. 
Fenwieic  x.  Layaoch,  2  Q.  B.  108;   11 
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one.  The  provisions  of  those  statutes  have  been  practically  re- 
enacted,  with  certain  alterations  and  additions,  by  Order  LVII. 
of  the  Eules  of  the  Supreme  Court,  1883,  which  now  entirely 
regulates  the  practice. 

By  that  Order  it  is  provided,  rule  1,  that  "  Belief  by  way  of 
interpleader  may  be  granted, — 

"(a.)  where  a  person  seeking  relief  (in  this  Order  called 
the  applicant)  is  under  liability  for  any  debt,  money, 
goods,  or  chattels,  for  or  in  respect  of  which  he  is,  or 
expects  to  be,  sued  by  two  or  more  parties  (in  this 
Order  called  the  claimants)  making  adverse  claims 
thereto  (i) ;  (b.)  where  the  applicant  is  a  sheriff  or 
other  ofScer  charged  with  the  execution  of  process  by 
or  under  the  authority  of  the  High  Court,  and  claim 
is  made  to  any  money,  goods,  or  chattels  taken  or 
intended  to  be  taken  in  execution  under  any  process, 
or  to  the  proceeds  or  value  of  any  such  goods  (k)  or 
chattels  by  any  person  other  than  the  person  against 
whom  the  process  issued." 
By  rule  2,  "  The  applicant  must  satisfy  the  court  or  a  judge 
by  affidavit  or  otherwise — 

"  (a.)    that  the  applicant  claims  no  interest  in  the  subject- 
matter  in  dispute,  other  than  for  charges  or  costs  (Z) ; 
and  (b.)  that  the  applicant  does  not  collude  (m)  with 
any  of  the  claimants  ;  and  (c.)  that  the   applicant, 
except  where  he  is  a  sheriff  or  other  officer  charged 
with  the  execution  of  process  by  or  under  the  autho- 
rity of  the  High  Court,  who  has  seized  goods  and  who 
has  withdrawn  from  possession  in  consequence  of  the 
execution  creditor  admitting  the  claim  of  the  claimant 
under  rule  16  of  the  Order  (n),  is  willing  to  pay  or 
transfer  the  subject-matter  into  court,  or  to  dispose  of 
it  as  the  court  or  a  judge  may  direct." 
By  rule  3,  "  The  applicant  shall  not  be  disentitled  to  relief 
by  reason   only  that  the  titles  of  the  claimants   have   not  a 
common  origin,   but   are   adverse  to  and  independent   of  one 
another." 

By  rule  4,  "  Wliere  the  applicant  is  a  defendant,  application 

(i)  At  common  law  an  action  must  within  this  rule.   Smith  v.  Critchfield,  14 

have  actually  commenced.    It  is  imma-  Q.  B.  D.  873  ;  54  L.  J.  Q.  B.  366. 

terial  whether  the  claims  are  legal  or  (Z)  See  Attenborough  v.  St.  Katharine's 

equitable.    Busden  v.  Pope,  L.  E.  3  Ex.  Dock  Co.,  3  0.  P.  D.  466 ;   47  L.  J.  C.  P. 

269;     87  L.  J.  Ex.    137;    Duncan  v.  768. 

Cashin,  L.  E.  10  0.  P.  554 ;  Engelbach  (m)  Thompson  v.  Wright,  13  Q.  B.  D. 

V.  Nixon,  L.  E.  10  C.  P.  645  ;  44  L.  J.  632 ;  54  L.  J.  Q.  B.  32. 

0.  P.  396.  (n)  See  E.  S.  C.  March,  1896,  r.  2. 

(A;)  Money     ijaid    under    protest    is 
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for  relief  may  be  made  at  any  time  after  service  of  the  writ  of 
summons." 

By  rule  5,  "  The  applicant  may  take  out  a  summons  calling  on 
the  claimants  to  appear  and  state  the  nature  and  particulars  of 
their  claims,  and  either  to  maintain  or  relinquish  them." 

By  rule  6,  "  If  the  application  is  made  by  a  defendant  in  an 
action,  the  judge  may  stay  all  further  proceedings  in  the  action." 

By  rule  7,  "  If  the  claimants  appear  in  pursuance  of  the 
summons,  the  court  or  a  judge  may  order  either  that  any 
claimant  be  made  a  defendant  in  any  action  already  commenced 
in  respect  of  the  subject-matter  in  dispute  in  lieu  of  or  in 
addition  to  the  applicant,  or  that  an  issue  between  the  claimants 
be  stated  and  tried,  and  in  the  latter  case  may  direct  which  of 
the  claimants  is  to  be  plaintiff,  and  which  defendant." 

By  rule  8,  "  The  court  or  a  judge  may,  with  the  consent  of 
both  claimants  or  on  the  request  of  any  claimant,  if,  having 
regard  to  the  value  of  the  subject-matter  in  dispute,  it  seems 
desirable  so  to  do,  dispose  of  the  merits  of  their  claims,  and 
decide  the  same  in  a  summary  manner  and  on  such  terms  as  may 
be  just." 

By  rule  9,  "  Where  the  question  is  a  question  of  law,  and  the 
facts  are  not  in  dispute,  the  court  or  a  judge  may  either  decide 
the  question  without  directing  the  trial  of  an  issue,  or  order  that 
a  special  case  be  stated  for  the  opinion  of  the  court.  If  a  special 
ease  is  stated.  Order  XXXIV.  shall,  as  far  as  applicable,  apply 
thereto." 

By  rule  10,  if  a  claimant,  having  been  duly  served  with  a 
summons  calling  on  him  to  appear  and  maintain,  or  relinquish, 
his  claim,  does  not  appear  in  pursuance  of  the  summons,  or, 
having  appeared,  neglects  or  refuses  to  comply  with  any  order 
made  after  his  appearance,  the  judge  may  make  an  order  declaring 
him,  and  all  persons  claiming  under  him,  for  ever  barred  against 
the  applicant,  and  persons  claiming  under  him,  but  the  order 
shall  not  affect  the  rights  of  the  claimants  as  between  them- 
selves. 

By  rule  11,  except  where  otherwise  provided  by  statute,  the 
judgment  in  any  action  or  issue  in  an  interpleader  proceeding, 
and  the  decision  under  rule  8,  is  final  and  conclusive  against  the 
claimants  and  all  persons  claiming  under  them,  unless  by  special 
leave. 

By  rule  12,  when  goods  or  chattels  have  been  seized  in  exe- 
cution by  a  sheriff  or  other  officer  charged  with  the  execution  of 
process  of  the  High  Court,  and  any  claimant  alleges  that  he  is 
entitled,  under  a  bill  of  sale  or  otherwise,  to  the  goods  or  chattels 
by  way  of  security  for  debt,  the  judge  may  order  the  sale  of  the 
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whole  or  a  part  thereof,  and  direct  the  application  of  the 
proceeds  of  the  sale  in  such  manner  and  upon  such  terms  as  may 
be  just. 

By  rule  13,  Orders  XXXI.  and  XXXVI.  are  made  to  apply  to 
an  interpleader  issue. 

By  rule  14,  where  it  is  necessary  to  make  one  order  in  several 
causes  or  matters  pending  in  several  divisions,  or  before  different 
judges  of  the  same  division,  such  an  order  may  be  made  by  the 
judge  before  whom  the  interpleader  proceeding  may  be  taken ; 
and,  subject  f  o  right  of  appeal,  shall  be  binding  on  the  parties  in 
all  such  causes  or  matters. 

And  by  rule  15,  the  judge  may  make  all  such  orders  as  to 
costs  and  all  other  matters  as  may  be  just  and  reasonable. 

The  Judicature  Act,  1884,  gives  power  to  transfer  interpleader 
proceedings  in  which  the  amount  or  value  of  the  matter  in 
dispute  does  not  exceed  the  sum  of  500Z.  to  a  county  court  (o). 

Protection  is  given  to  the  sheriff  wherever,  by  reason  of  claims 
to  the  property,  he  is  in  danger  of  actions  by  the  execution 
creditor  if  he  yields  to  the  claim,  or  by  the  claimant  if  he 
executes  the  writ.  As  a  general  rule,  the  sheriff  will  be  pro- 
tected where  he  has  only  made  an  honest  mistake  in  executing 
the  process  of  the  court,  and  but  for  such  mistake  everything 
that  he  has  done  would  be  justified  by  the  writ  (p).  But  he  is 
not  protected  where  the  resistance  is  to  the  writ  itself,  i.e.,  where 
the  party  in  the  cause  objects  to  any  execution  on  his  own 
goods ;  for  there  the  process  itself,  properly  executed,  would  be 
the  sheriff's  defence  (q).  Where  there  has  been  an  unlawful 
breaking  open  of  the  outer  door  of  a  dwelling-house  by  the  sheriff, 
in  order  to  effect  the  seizure  of  the  chattels,  this  is  a  wrong  quite 
independent  of  any  question  of  ownership  of  the  goods  seized, 
and  the  court  or  a  judge  has  no  authority  to  stay  proceedings  in 
an  action  brought  in  respect  thereof.  "  It  is  quite  clear,"  observes 
Maule,  J.,  "that  an  action  for  breaking  and  entering  the  house  of 
a  third  party  in  the  execution  of  process,  is  no  more  within  the 
contemplation  of  this  Act  (r)  than  an  assault  and  battery  of  the 
party  would  be.  It  cannot  be  said  that  the  damages  in  such  an 
action  are  something  as  to  which  the  sheriff  doubts  who  is  entitled 
to  them.  He  is  here  charged  as  a  wrong-doer ;  there  is  nothing 
to  interplead  about;  nobody  but  himself  is  interested  in  the 
result,  or  liable  for  the  consequences  "  (s). 

(o)  47  &  48  Viot.  0.  61,  s.  17 ;   and  (3)  FenwioJc  v.  LayoooJc,  2  Q.  B.  108, 

see  County  Court  Rules,  1903,  Order  110 ;  11  L.  J.  Q.  B.  146. 

XXXIII.,  rr.  9,  12,  13,  14,  16-19.  ()•)  1  &  2  Will.  4,  c.  58,  s.  6. 

(p)  SmitJi  V.  CritchfieU,  14  Q.  B.  D.  (s)  Bollier  v.  Laurie,  3  0.  B.  342  •  15 

873 ;  54  L.  J.  Q.  B.  366.  L.  J.  C.  P.  294. 
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But,  when  there  has  been  no  independent  trespass,  when  the 
outer  door  of  a  dwelling  has  not  been  broken  open,  and  the  entry 
into  the  house  would  be  lawful  and  protected  by  the  process  if 
the  goods  found  therein  should  turn  out  to  be  the  goods  of  the 
execution  debtor,  the  entry  into  the  house  cannot  be  separated 
from  the  seizure  of  the  goods,  but  the  whole  cause  of  action  may 
be  stayed  until  the  ownership  of  the  goods  has  been  determined 
by  interpleader  (f).  If  that  is  determined  in  favour  of  the  sheriff, 
all  further  proceedings  against  him  will  be  stayed;  if  it  is  decided 
against  him,  the  action  may  be  proceeded  with  for  the  recovery 
of  damages  for  the  trespass  in  the  house  as  well  as  for  the  seizure 
of  the  goods  (u). 

If  the  execution  creditor  has  personally  interfered  in  making 
the  seizure,  and  directed  the  movements  of  the  sheriff,  so  as  to 
render  himself  liable  to  an  action,  the  court  or  a  judge  has  power 
to  interfere  for  his  protection,  as  well  as  for  the  protection  of  the 
sheriff,  and  to  stay  proceedings  against  him  (x). 

The  court  will  not  lend  its  assistance  to  the  sheriff,  where 
there  have  been  delays,  irregularities,  or  sinister  dealings  on  the 
part  of  his  officers  charged  with  the  execution  of  the  process.  If 
a  sheriff  delays  to  make  application  for  relief  at  the  request,  and 
for  the  interest,  of  one  of  the  rival  claimants,  he  will  not  be 
protected  (y) ;  he  should  come  promptly  to  the  court,  without 
exercising  any  discretion  of  his  own  (z),  But,  if,  after  he  has 
seized  but  before  he  has  sold,  he  receives  notice  of  an  adjudica- 
tion in  bankruptcy,  and  subsequently  an  order  of  court  is  made 
directing  him  to  make  a  return  to  the  writ  of  Jl.  fa.,  he  may  sell 
under  the  authority  of  such  an  order,  and  pay  the  money  into 
court  (a).  There  are  also  cases  in  which  the  court  has  refused 
to  grant  relief  to  the  sheriff,  as,  for  instance,  where  he  has  been 
guilty  of  dishonesty  (6),  or  of  misconduct  (c),  or  of  negligence  (d), 
or  is  an  interested  party  or  is  suspected  of  collusion  (e). 

In  interpleader  proceedings  the  execution  creditor  may  claim 
property  which  the  execution  debtor  has  disabled  himself  from 
claiming ;  for  an  estoppel  which  would  be  binding  against  the 
execution  debtor  in  a  claim  put  forward  by  him,  will   not  be 

(0  Winter  v.  BaHholomew,  11  Exoh.  (a)  Child  Y.  Mann,  L.  E.  3  Eq.  806. 

704,  711 ;  25  L.  J.  Ex.  62.  (6)  Holt  v.  Frost,  3  H.  &  N.  821 ;  28 

(m)  Foster  v.   Pritchard,  2  H.  &  N.  L.  J.  Ex.  55. 

151 ;  26  L.  J.  Ex.  215.  (c)  Lewis  v.  Jones,  2  M.  &  W.  203  ;  6 

(x)  Carpenter  v.  Fearce,  27  L.  J.  Ex.  L.  J.  Ex.  51. 

143.     As  to  liability  of  solicitor  for  per-  (d)  Brachenbury  v.  Laurie,  3  Dowl. 

sonal  interference,  see  Smith  v.  Keal,  9  180. 

Q.  B.  D.  340;  51  L.  J.  Q.  B.  487.  (e)  Duddin  v.  Long,  1  Scott,  281 ;  1 

iy)  Mutton  v.  Young,  4  0.  B.  371;   16  Bing.  N.  0.  299  ;  Cox  v.  Balne,  14  L.  J. 

L.  J.  0.  P.  165.  Q.  B.  95 ;  Murietta  v.  South  American 

(2)  Crump  V.  Day,  4  0.  B.  760 ;  Beale  Co.,  62  L.  J.  Q.  B.  396  ;  Order  LVII., 

V.  OveHon,  2  M.  &  W.  534;    6  L.  J.  Ex.  r.  2  (6). 
118 ;  Tufton  y.  Barding,  29  L.  J.  Oh.  225. 
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binding  upon  the   execution  creditor  or  the  sheriff,  who   are 
strangers  to  the  acts  of  the  execution  debtor  (/  ). 

Seizure  of  goods — Olaim  of  landlord  for  rent  in  arrear. — By 
sect.  1  of  the  Landlord  and  Tenant  Act,  1709  {g),  no  goods  and 
chattels  upon  lands  or  tenements  leased  for  life  or  lives,  term  of 
years,  at  will,  or  otherwise,  shall  be  liable  to  be  taken  by  virtue 
of  any  execution,  unless  the  party  at  whose  suit  the  execution  is 
sued  out  shall,  before  the  removal  of  such  goods  from  off  the  said 
premises,  pay  to  the  landlord  or  his  bailiff  all  such  sums  as  are 
and  shall  be  due  for  rent  at  the  time  of  the  taking,  not  exceeding 
one  year's  arrears  of  such  rent  (Ji).  The  Act  only  applies  in  cases 
where  the  landlord  cannot  exercise  his  right  of  distress  {i).  The 
sheriff  is  not  called  upon  by  law  to  advance  the  money  to  pay 
the  rent,  but  such  advance  must  be  made  by  the  execution 
creditor ;  and,  if  he  neglects  to  make  it  after  notice  of  the  rent 
being  due,  the  sheriff  cannot  be  called  upon  to  sell  the  goods,  let 
their  value  be  what  it  may ;  until  the  arrears,  not  exceeding  one 
year's  rent,  have  been  paid  to  the  landlord,  there  are  no  goods  out 
of  which  the  sheriff  is  bound  to  levy,  that  is,  which  he  is  bound 
to  sell  (_;}.  If  a  year's  rent  is  in  arrear,  and  the  goods  on  the 
premises  are  not  sufficient  to  satisfy  a  year's  rent,  the  sheriff 
should  withdraw  (k) ;  and  he  may  be  restrained  by  injunction 
from  selling  the  landlord's  fixtures  (Z).  If  the  sheriff  has  given 
notice  (m)  to  the  execution  creditor  of  the  claim  of  rent,  and 
the  latter  assents  to  the  proceedings  of  the  sheriff  in  respect 
thereof,  he  cannot  afterwards  complain  of  what  he  has  himself 
sanctioned,  although  both  he  and  the  sheriff  may  have  been 
deceived,  or  have  taken  some  erroneous  view  of  the  matter  {n) . 
If  the  goods  have  been  removed,  after  notice  given  by  the  land- 
lord and  before  the  year's  rent  has  been  secured,  the  sheriff  will 
be  liable  in  an  action  for  damages  (o),  for  he  is  not  to  remove 
the  goods  until  the  rent  has  been  first  paid  by  somebody  (p). 

(/)  Richards  v.  Johnston,  4  H.  &  N.  (m)  As  to  the  duty  of  the  sheriff  to 

660 ;    28  L.   J.  Ex.  322 ;   Richards  v.       ascertain  the  truth  of  the  notice  of  claim 


rS,  18  Q.  B.  D.  451 ;  56  L.  J.  Q.  B.      when  given,  see  Augusiien  v.  Challis,  1 
293;    Z7s7jc»- v.  ilfarWre,  24  Q.  B.  D.  272  ;       Exch.  279;    17  L.  J.  Ex.  73  ;    ~ 


59  L.  J.  Q.  B.  11.  V.  Birch,  3  Campb.  521.    As  to  whether 

(3)  8  Anne,  c.  14,  s.  1.  notice  by  the  landlord  is  necessary,  see 

Qi)  Forster  v.  Coohson,  1  Q.  B.  419  ;  Thomas  v.  Mirehouse,  infra. 

10  L.  J.   Q.  B.  167,  as  to  seizure  of  (w)  Stv/xrt  v.    Whittaher,  Ey.  &  M. 

goods  which  belong  to  third  parties  ;  also  310. 

see  the  Lodgers  Goods  Protection  Act,  (0)  Andrews  v.  Dixon,  3  B.  &  Aid. 

1871  (34  &  35  Vict.  c.  79).  645. 

(i)  Bmm-Davis,  In  re,  55  L.  J.  Q.  B,  (p)  Per  Parke,  B.,  in  Riseley  v.  Ryle, 

217;    Wollasion  v.   Stafford,   15   0.  B.  11  M.  &  W.  at  p.  20 ;  II  L.J.  Ex.  385; 

278.  12  ib.  322  ;    CooJeer  v.  Musgrove,  supra. 

(j)  Coelter  v.  Musgrove,  9  Q.  B.  223,  As  to  duty  of  sheriff  to  retain  one  year's 

234;  15  L.  J.  Q,  B.  365,  368.  rent  out  of  proceeds  of  sale  in  his  hands 

(7c)  Foiter  v.  Hilton,  1  Dowl.  85.  of  any  goods,  see  Arnitt  v.  Garnett,  3 

(0  Richardson  v.  Ardlev,  33  L.  J.  Ch.  B.  &  Aid.  440. 

508. 
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In  an  action  against  the  sheriff  under  the  section  for  removing 
goods  taken  in  execution  without  paying  the  year's  rent,  the 
amount  of  rent  due  is  prima  faoie  the  measure  of  damages,  but 
the  sheriff  may  prove  in  mitigation  of  damages  that  the  value  of 
the  goods  removed  was  less  than  the  year's  rent;  the  measure 
of  damages  in  such  a  cass  being  the  loss  sustained  by  the  land- 
lord by  their  removal  (q).  If  the  landlord  or  his  agent  accepts 
an  undertaking  from  the  sheriff  or  his  ofScer  to  pay  the  rent  due, 
and  consents  to  the  removal  of  the  goods,  he  waives  the  benefit 
of  the  statute,  and  cannot  afterwards  sue  thereon,  his  remedy  in 
such  a  case  being  upon  the  undertaking  (r).  The  execution  is 
not  rendered  invalid  by  removal  of  the  goods  from  the  demised 
premises  before  the  landlord's  claim  for  one  year's  rent  has  been 
satisfied  (s).  Where  after  seizure  of  goods  to  satisfy  a  judgment 
debt  exceeding  201,  the  bankruptcy  of  the  execution  debtor 
intervenes  and  the  sheriff  sells  the  goods,  he  is  only  accountable  to 
the  trustee  in  bankruptcy  for  the  balance  of  the  proceeds  of  the 
sale  after  payment  of  the  landlord's  claim  for  rent,  of  which 
notice  had  been  given  (t). 

A  trustee  in  whom  the  legal  estate  in  reversion  is  vested  may 
be  the  landlord  within  the  meaning  of  the  statute  (m).  So  also 
the  executor  of  a  deceased  landlord  («),  but  not  an  administrator, 
until  he  has  taken  out  letters  of  administration  (y).  To  entitle 
the  landlord  to  the  year's  rent,  there  must  be  an  existing 
tenancy  (z)  at  an  ascertained  rent  at  the  time  (a),  rent  accrued 
due  (h),  and  the  execution  must  not  be  an  execution  put  in  by, 
or  at  the  instance  of,  the  landlord  himself  (e).  The  statute  does 
not  extend  to  a  ground  rent  due  to  the  superior  landlord  (d) ;  but 
it  does  apply  to  the  case  of  a  sub-tenancy  (e).  The  statute  only 
applies  to  goods  actually  removed  from  the  premises  (/),  and 
therefore  it  would  not  apply  to  goods  seized  by  the  sheriff  and 
conveyed  by  bill  of  sale  to  the  execution  creditor,  but  not  removed 
from  the  demised  premises,  the  landlord's  right  to  distrain  such 
goods  not  being  taken  away  (g). 


(g)  Thomas  v.  Mirehome,  19  Q.  B.  D.  L.  J.  Ex.  322. 

563 ;  56  L.  J.  Q.  B.  653.    See^ost,  p.  984.  (6)  Eoskins  v.  Knight,  1  M.  &  S.  245. 

(r)  Eotherey  v.  Wood,  3  Campb.  24.  As  to  rent  agreed  to  be  paid  in  advance 

(s)  Wharton  y.  Naylor,  12  Ad.  &  E.  being  rent  accrued  due,  see  Harrison  v. 

673 ;  17  L.  J.  Q.  B.  278.  Sarry,  7  Price,  690. 

(0  Maelcenzie,  In  re  (1899),  2   Q.  B.  (c)  Taylor  v.  Lanyon,  6  Bing.  536 ;  8 

566 ;  68  L.  .J.  Q.  B.  1003.  L.  J.  (O.  S.)  0.  P.  180 ;  Lee  v.  Lopes,  15 

(m)  Colyer  v.  Speer,  2  B,  &  B.  67 ;  4  East,  230. 

Moore,  473.  (d)  Bonnet's  case,  2  Str.  787. 

(x)  Palgrave  v.  Windham,  1  Str.  212.  (e)  Thurgood  v.  Eiahardson,  7  Bing. 

iy}  Waring  v.  Dewberry,  1  Str.  97.  428 ;  9  L.  J.  (0.  S.)  0.  P.  121. 

(z)  Cox  V.  Leigh,  L.  K.  9  Q.  B.  333 ;  (/)  White  v.  Binstead,  13  0.  B.  304 ; 

43  L.  J.  Q.  B.  123.  22  L.  J.  0.  P.  115. 

(a)  Hodgson  v.  Gascoigne,  5  B.  &  Aid.  (gr)  Smallman  v.  Pollard,  6  M.  &  G. 

88 ;  RiseUy  v.  Byle,  10  M.  &  W.  101 ;  12  1001 ;  13  L.  J.  0.  P.  116. 
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This  right  of  the  landlord  to  a  year's  rent  is  confined  to  execu- 
tions upon  judgments  (h)  and  private  extents,  and  does  not  extend 
to  prerogative  process,  such  as  an  extent  in  chief,  or  an  extent  in 
aid  (i). 

The  Act  of  1709  does  not  apply  to  tenancies  for  less  than  one 
year,  but  it  is  provided  by  7  &  8  Vict.  c.  96,  s.  67,  that  no  land- 
lord of  any  tenancy  let  at  a  weekly  rental  is  to  have  any  claim 
or  lien  upon  goods  taken  in  execution  for  more  than  four  weeks' 
arrears  of  rent ;  and  that  if  such  tenement  is  let  for  any  other 
term  less  than  a  year,  the  landlord  is  not  to  have  any  claim  or 
lien  on  such  goods  for  more  than  the  arrears  of  rent  accruing 
during  four  such  terms  or  times  of  payment. 

Seizure  of  goods — Sale. — It  is  the  duty  of  the  sheriff  to  sell 
goods  seized  under  a  fi.  fa.  within  a  reasonable  time  after  the 
seizure  ;  and,  if  he  fails  to  do  so,  an  action  is  maintainable  against 
him  by  the  judgment  creditor  (h).  The  sheriff  may  make  pre- 
parations for  selling  the  goods  at  once,  provided  the  sale  would  not 
be  unreasonable  in  the  circumstances  (l).  If  the  execution  is  for 
a  sum  exceeding  201.,  including  incidental  legal  expenses,  the  sale 
must  be  by  public  auction,  and  not  by  bill  of  sale  or  private  con- 
tract, unless  the  court  otherwise  orders  (m) ;  but  an  application  for 
leave  to  sell  privately  must  be  made  subject  to  the  provisions 
of  sect.  12  of  the  Bankruptcy  Act,  1890  («),  and  the  Eules  of 
Court  relating  to  sales  under  executions  (o).  Goods  which  have 
been  seized  under  an  execution  may  be  purchased  by  the  execu- 
tion creditor  (p).  If  the  sheriff  sells  more  than  reasonably  suffi- 
cient to  satisfy  the  judgment  debt  and  costs,  he  will  be  responsible 
in  damages  to  the  execution  debtor  for  the  excess  (q).  In  selling 
goods  seized  under  a  writ  of  execution,  the  sheriff  does  not  im- 
pliedly warrant  his  title  to  sell,  or  warrant  the  purchaser  against 
eviction ;  he  merely  promises  that  he  does  not,  at  the  time  he 
sells,  know  of  any  defect  in  his  authority,  or  that  he  has  no  right 
or  title  to  sell  (r).     If  the  sheriff  has  sold  goods  which  were  in 

(li)  Brandling  v.  Barrington,  9  D.  &  79;  63  L.  J.  Q.  B.  94. 

E.  617 ;  6  B.  &  C.  467 ;    5  L.  J.  (0.  8.)  (»)  53  &  54  Vict.  o.  71,  s.  12. 

K.  B.  181.  (o)  K.  S.  C.  1883,  Order  XLIII.,  rr, 

(«)  B.  V.  Southerly,  Buub.  5.  8-15. 

(/c)  Jacohe  v.  Eumphrey,  2  Cr.  &  M.  (p)  Hernaman  v.  Bowlcer,  11  Bxch 

413  ;  8  L.  J.  Ex.  82  ;  Aireton  y.  Davis,  9  760  ;  25  L.  J.  Ex.  69  ;  Villars,  Ex  parte. 

Bing.  740 ;  2  L.  J.  C.  P.  89  ;  Bates  v.  Eogers,  In  re,  L.  E.  9  Oh.  432 ;  43  L.  j! 

Wingfield,  4  Q.  B.  580,  n.  Bankr.  76. 

(l)  Crook,  In  re,  63  L.  J.  Q.  B.  756.  (q)  Batehelor  v.  Vyse,  4  M.  &  So.  552 

(m)  46  &  47  Viot.  o.  52,  s.  145.     See  Covk  v.  Palmer,  6  B.  &  C.  739 ;    5  L.  J. 

Mostyn  v.  Stock,  9  Q.  B.  D.  432 ;  51  L.  J.  (0.  S.)  K.  B.  284 ;  Stead  v.  Gascoigne,  8 

Q.  B.  592 ;  Jones  v.  Parcell,  11  Q.  B.  D.  Taunt.  527 ;  Gawler  v.  Chaplin,  2  Exoh 

430;  52  L.  J.  Q.  B.  672;    Hunt  v.  Fen-  503;  18  L.  J.  Ex.  42. 

sham,  12  Q.  B.  D.  162.    A  sale  by  pri-  (f)  Addison,  On  Oorefracfs  (10th  cd.),p 

vate     contract,     notwithstanding    this  521 ;  Chapman  v.  Speller,  14  Q  B.  621 

enactment,    is    valid    until    set  aside :  19  L.  J.  Q.  B.  239. 
Crawshaw   v.  Harrison,  [1894]  1  Q.  B. 
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the  possession  of  the  execution  debtor  at  the  time  of  the  sale  as 
the  ostensible  owner,  but  which  were  in  reality  the  goods  of  a 
plaintiff  who  had  let  them  to  hire  to  such  execution  debtor,  the 
sheriff  is  not  liable  to  an  action  for  the  wrongful  sale,  unless  it  is 
proved  that  some  actual  damage  has  been  sustained  by  the 
plaintiff  (s),  and  that  he  has  been  prevented  by  the  act  of  the 
sheriff  from  recovering  possession  of  his  goods  (s).  When  goods 
have  been  seized  under  a  writ  oi  fi.  fa.,  and  the  execution  creditor 
afterwards  becomes  disentitled  to  recover  the  amount  of  the 
judgment  debt,  the  sheriff  cannot,  at  least  without  instructions 
from  the  execution  creditor,  sell  any  portion  of  the  goods  seized 
in  order  to  realize  thereby  the  amount  of  his  possession-money, 
fees,  and  expenses  (t).  If  the  sheriff  seizes  the  goods  of  a  trader- 
debtor  under  a  fi.  fa.  for  more  than  501.,  and  offers  them  for  sale, 
but,  before  a  sale  can  take  place,  the  debtor  files  a  petition  for 
liquidation,  and  the  trustee  obtains  au  injunction  restraining  the 
sale,  the  sheriff  is  entitled  to  be  paid  by  the  trustee  the  necessary 
expenses  of  possession  and  of  preparing  for  sale  («).  It  is  the 
duty  of  the  sheriff  to  sell  the  goods  to  the  best  advantage.  If 
he  sells  goods  for  much  less  than  they  ought  to  have  been  sold 
for,  or  does  not  take  proper  care  in  selling  to  the  best  advantage, 
or  if  he  seizes  or  sells  goods  of  much  greater  value  than  would 
suffice  to  satisfy  the  execution,  poundage,  and  expenses,  he  will 
be  responsible  in  damages  (x). 

Seizure  of  goods — Execution  levied  on  property  of  bankrupt 
trader. — The  Bankruptcy  Act,  1890  (y),  provides  that  a  debtor 
commits  an  act  of  bankruptcy  if  execution  against  him  has  been 
levied  by  seizure  of  his  goods  under  process  in  an  action  in  any 
court,  or  in  any  civil  proceeding  in  the  High  Court,  and  the  goods 
have  been  either  sold  or  held  by  the  sheriff  for  twenty-one 
days  (z) :  provided  that,  where  an  interpleader  summons  has 
been  taken  out  in  regard  to  the  goods  seized,  the  time  elapsing 
between  the  date  at  which  such  summons  is  taken  out,  and  the 
date  at  which  the  sheriff  is  ordered  to  withdraw,  or  any  inter- 
pleader issue  ordered  thereon  is  finally  disposed  of,  shall  not  be 
taken  into  account  in  calculating  such  period  of  twenty-one 
days  (a).     Any  person  who  is  for  the  time  being   entitled  to 

(8)  Tancred  v.  Allgood,  4  H.  &  N.  438 ;  (?/)  53  &  54  Vict.  c.  71,  s.  1. 

28  L.  J.  Ex.  362.  (2)  As  to  possession  of  sheriff  oonsti- 

(t)  Sneary  v.  Abdy,  1  Ex.  D.  299 ;   45  tuting  an  act  of  bankruptcy  within  the 

L  J  Q  B  803.  meaning   of   the  section,   see  Figg  v. 

'(«)  Browning,  Ex  parte,  8  Oh.  D.  596 ;  Moore  (1894),  2  Q.  B.  690 ;  63  L.  J.  Q,  B. 

47  L  J  Bk  96  709 ;  Burns'  Trustee  v.  Brown  (1895),  1 

(x)  Gawler  Y.  Chaplin,  2  Exch.   503;  Q.B.324;   64  L.  J.  Q.  B.  248  ;   Beeston, 

18  L.   J.  Ex.  42;  Phillips  v.  Bacon,  9  In  re  (1899),  1  Q.  B.  626;  68  L.  J.  Q.  B. 

East,  298 ;   Mullet  v.  Challis,  16  Q.  B.  344. 

239;  20    L.    J.   Q.   B.   161;  Pitcher  \.  (a)  The  day  on  which  the  seizure  takes 

J^iirig,  5  Q.  B.  758 ;  13  lu.  J.  Q.  B.  162.  place  is  to  be  excluded  in  calculating 
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enforce  a  final  judgment  shall  be  deemed  a  creditor  within 
the  meaning  of  sect.  4  of  the  Bankruptcy  Act,  1883  (6)  ;  and 
sect.  11,  sub-sect.  2  of  the  Act  of  1890,  provides  that  where  the 
execution  is  for  a  sum  exceeding  20Z.,  and  the  goods  are  sold  or 
money  is  paid  to  avoid  a  sale,  the  sheriff  shall,  after  deducting 
the  costs  of  the  execution,  retain  the  balance  in  his  hands  for  a 
period  of  fourteen  days,  and  if  within  that  time  notice  is  served 
on  him  of  a  bankruptcy  petition  having  been  presented  against 
or  by  the  debtor,  and  a  receiving  order  is  made  against  the  debtor 
thereon,  the  sheriff  shall  pay  the  balance  to  the  official  receiver, 
or,  as  the  case  may  be,  to  the  trustee  in  bankruptcy  (e).  The 
effect  appears  to  be  that  the  seizure  and  sale  are  an  act  of  bank- 
ruptcy, yet  the  sheriff  is  protected  in  selling  and  the  purchaser 
in  purchasing  the  goods  seized ;  and,  if  notice  of  a  petition  is 
presented  within  fourteen  days,  the  proceeds  will  belong  to 
the  trustee ;  but,  if  no  petition  is  presented  within  that  time,  the 
proceeds  will  belong  to  the  execution  creditor  {d).  Where  the 
creditors  of  the  debtor  preferred  to  accept  a  composition  under 
sect.  126  of  the  repealed  Bankruptcy  Act,  1869  (e),  the  execu- 
tion creditor  was  held  entitled  to  the  proceeds  of  the  execution  (/). 
If,  notwithstanding  notice  of  the  presentation  of  a  petition,  the 
sheriff  pays  the  proceeds  to  the  execution  creditor,  he  will  be 
liable  to  pay  them  over  again  to  the  trustee  {g).  If  the  goods 
remain  unsold  in  the  hands  of  the  sheriff  at  the  time  of  the 
appointment  of  the  trustee  in  bankruptcy,  the  latter  is  entitled 
to  them  as  against  the  execution  creditor  Qi).  But  it  has  been 
decided  that  a  resolution  to  accept  a  composition  has  no  retro- 
spective effect ;  and,  therefore,  where  an  execution  has  been  levied 
by  seizure  between  the  filing  of  the  petition  and  the  resolution, 
the  creditor  is  entitled  to  proceed  with  the  execution  notwith- 
standing the  passing  of  the  resolution  (i). 

Sect,  87  of  the  Act  of  1869  {k)  was  held  to  apply,  if  the  levy 
was  for  a  sum  exceeding  50Z.,  although  part  of  that  sum  might 
be  the  costs  of  the  execution  (Z).     But  an  execution  creditor  who 

the   twenty-one    days.     North,    In  re  (/)  Middletea  (Sheriff),  Ex  parte,  L. 

(1895),  2  Q.  B.  26i ;  6i  L.  J.  Q.  B.  694 ;  E.  12  Eq.  207 ;  40  L.  J.  Bk.  65. 

EilVs   Trustees  v.  Rowlands  (1896).    2  (a)  Notley  v.  Buck,  8  B.  &  C.  160  ■  6 

Q.  B.  124;  65  L.  J.  Q.  B.  542.  L.  J.  (O.  S.)  K.  B.  271. 

(6)  46  &  47  Vict.  o.  52,  s.  4 ;   53  &  54  (A)  Maymr,  Ez  parte,  L.  K.  7  Ch.  325 ; 

Vict.  0.  71,  8. 11.  41 L.  .J.  Bk.  26. 

(o)    See  ante,  p.  958,  as  to  53  &  54  (i)  Jones,  Mx  parte,  L.  R.  10  Oh.  663  ; 

Viot.  0.  71,  s.  11  (2) ;   Key,  Mx  parte,  44  L,  J.  Bk.  124. 

L.  R.  10  Eq.  432  ;  39  L.  J.  Bk.  28.    See  (7c)  32  &  33  Vict.  o.  71,  s.  87.     The 

Woodhouse  v.  Murray,  L.  E.  4  Q.  B.  27 ;  oorresponding  section  of  the  Act  of  1883 

38  L.  J.  Q.  B.  28.  was  sect.  46  (2)  ;  but  sect.  11  (2)  of  the 

(d)  Villars,  Ex  parte,  L.  E.  9  Ch.  432 ;  Act  of  1890  has  now  been  substituted 

43  L.  J.  Bk.  76;  James,  Ex  parte,  L.  E.  for  the  latter  section. 

9  Ch.  609  ;  43  L.  J.  Bk.  107.  (Q  Liverpool  Loan  Co.,  Ex  parte,  L.  E. 

(<•)  32  &  33  Vict,  c,  71,  s.  126.  7  Oh.  732;    42  L.  J.  Bk,  14  ;    Howes  T, 
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bad  sued  for  a  debt  exceeding  507.  miglit  abandon  part  of  bis 
claim,  and  sign  judgment  for  a  sum  less  than  50Z.,  so  as  to  avoid 
the  operation  of  the  section  (m) ;  and,  if  he  had  signed  judgment 
for  more  than  501.,  he  might  also  avoid  the  operation  of  the  section 
by  issuing  execution  (w),  or  by  selling  (o),  for  less  than  that 
amount.  The  Act  of  1883  makes  the  amount  20Z.  (p),  and  the 
sales  are  to  be  by  public  auction  (q). 

Arrest  of  debtor  (r). — The  law  requires  the  presence  of  the 
responsible  officer  to  control  the  execution  of  the  writ.  Where  an 
arrest  was  made  under  a  ea.  sa.  by  a  bailiff  to  whom  the  warrant 
was  not  addressed,  in  the  absence  of  the  officer  to  whom  it  was 
addressed,  it  was  held  that  the  arrest  was  irregular,  and  that  the 
defendant  was  entitled  to  be  discharged  out  of  custody,  and  to 
maintain  an  action  for  wrongful  imprisonment  against  the  bailiff 
and  the  sheriff,  unless  the  court  imposed  upon  him  terms  pro- 
hibiting him  from  bringing  an  action  (s).  Where  "  a  gentleman, 
who -had  obtained  a  warrant  directed  to  a  sheriff's  ofiScer  to  arrest 
his  debtor,  struck  out  the  oEBcer's  name  and  inserted  his  own  in 
its  stead,  and  he  was  shot  by  the  debtor  in  arresting  him,  it  was 
held  not  to  be  murdei",  because  the  arrest  was  illegal,  and  that  at 
the  most  it  was  only  manslaughter.  In  such  cases  the  law  does 
not  throw  any  protection  round  the  person  who  attempts  to  arrest 
by  an  illegal  warrant "  (t). 

Arrest  of  wrong  person. — If  the  sheriff's  officer,  by  mistake  or 
through  false  information,  arrested  the  wrong  party,  the  sheriff 
was  responsible  for  the  mistake,  unless  the  person  arrested  was 
himself  instrumental  in  giving  false  information  to  the  sheriff,  or 
brought  about  his  imprisonment  by  his  own  misrepresentation  (m). 
If  the  plaintiff  had  represented  himself  to  be  the  person  against 

Young,  1  Ex.  D.  146 ;  45  L.  J.  Ex.  499  ;  plaintiff  can  show  he  has  a  good  cause 

Gruhb,  In  re,  5  Ch.  D.  375 ;  46  L.  J.  Bk.  of  action  to  the  amount  of  50Z.  or  up- 

103 ;  Fenton,  In  re,  10  Oh.  D.  169 ;  48  wards,  and  that  the  defendant  is  about 

L.  J.  Bk.  64.  to  quit  England,  a  judge  may  order  the 

(m)  Beya,  Ex  'parte,  6  Oh.  D.  332  ;  46  defendant  to  be  arrested  and  imprisoned 

L.  J.  Bk.  122.  until  he  gives  security  not  to  go  out  of 

(»)  Serthier,  Ex  parte,  7  Oh.  D.  882  ;  England  without  leave  of  the  court  (sect. 

47  L.  J.  Bk.  64.  6  of  Debtors  Act,  1869) ;    or  a  debtor 

(o)  Turner  v.   Bridgett,  8   Q.   B.  D.  may  be  arrested  where  there  is  probable 

392;   51    L.  J.  Q.  B.   377;    Mostyn  y.  cause  for  believing  that  he  has  absconded 

StocJc,  9  Q.  B.  D.  432 ;    51  L.  J.  Q.  B.  or  is  about  to  abscond  or  to  remove  his 

592.  goods,  or  if  he  fails  to  attend  his  exami- 

(p)  46  &  47  Vict.  c.  52,  s.  46.  nation  (see  46  &  47  Vict.  o.  52,  s.  25  ; 

Iq)  46  &  47  Vict.  c.  52,  s.  145.    As  to  53  &  54  Vict.  o.  71,  s.  7). 

sale  by  auction,  see  ante,  p.  972.  (s)  Bhodes  v.  Eiill,  26  L.  J.  Ex.  265 ; 

(r)  Imprisonment  for  debt  is,    with  Gregory  v.  Cotterell,  5  E.  &  B.  571 ;  25 

few  exceptions,  abolished  by  the  Debtors  L.  J.  Q.  B.  33.    See  50  &  51  Vict.  c.  55, 

Act,  1869  (32  &  33  Vict.  o.  62).      The  s.  14. 

old  cases  are,  however,  retained  in  the  (<)  Per  Lord  Kenyon,  0.  J.,  Mouain  v. 

text  as  a  guide  for  the  practice  under  Barrow,  6  T.  R.  123. 

orders  of  committal.     After  the  com-  (m)  Davies  v.  Jenldns,  11   M.  &  W. 

mencementof  the  Bankruptcy  Act,  1883,  745;    12  L.  J.   Ex.    386;    Dimston  v. 

no  person  can  be  arrested  upon  mesne  Paterson,  infra. 
process  in  any  action ;    but    where    a 
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whom  the  process  had  been  issued,  aud  was  arrested  in  consequence 
of  that  information,  he  was  estopped,  as  regarded  that  imprison- 
ment, from  denying  that  he  was  the  right  person ;  but  after  he 
had  given  notice  of  the  real  state  of  facts  to  the  officers,  and  given 
them  a  fair  opportunity  of  inquiry,  the  further  detention  was 
unlawful  {x).  It  was  held  that  it  did  not  lie  in  the  sheriff's 
mouth  to  say  that  he  arrested  A,  sued  under  the  name  of  B, 
where  A,  when  served  by  mistake  with  the  writ  of  summons 
issued  against  B,  upon  which  service  the  action  had  proceeded  to 
judgment,  stated  he  was  not  B  (y). 

Arrest  of  right  person  under  wrong  name. — If  there  was  no 
mistake  as  to  the  person  of  the  debtor,  if  his  identity  was  esta- 
blished, but  there  was  a  misnomer,  either  from  the  debtor's  having 
himself  given  a  wrong  name,  or  from  his  having  suffered  judgment 
to  be  obtained  against  him  in  the  wrong  name,  he  was  deemed  to 
be  known  as  well  by  his  assumed  name  as  by  his  real  name,  and  he 
had  no  ground  to  object  to  the  proceedings  against  him  (z).  If  he 
bad  been  sued  by  a  wrong  name,  and  suffered  judgment  to  go 
against  him  without  attempting  to  rectify  the  mistake,  he  could 
not  afterwards,  when  execution  had  been  issued  against  him  in  the 
wrong  name,  contend  that  he  was  not  the  person  whom  the  sheriff 
or  his  officer  was  directed  to  arrest  (a). 

Arrest  under  one  of  several  writs — Incurability  of  wrongful 
imprisonment. — Where  an  arrest  had  been  made  on  a  valid  writ, 
the  sheriff  might  detain  the  person  arrested  on  any  number  of  valid 
writs  which  he  had  at  the  time  against  such  person,  or  which 
afterwards  reached  him  (i) ;  but,  if  the  sheriff  made  the  arrest  on  a 
forged  or  a  feigned  writ,  or  a  writ  which  had  never  been  sealed  or 
stamped,  and  which  was  therefore  invalid,  this  gave  him  no  right  to 
detain  the  party  on  any  other  valid  writs  which  might  be  at  that 
time  in  his  hands  (c)  ;  for  the  sheriff  could  not  avail  himself  of  a 
custody  brought  about  by  illegal  means  to  execute  the  other 
writs  (d) ;  and,  if  the  sheriff  knew,  or  ought  to  have  known,  that  the 
writ  under  which  he  arrested  was  void,  and  nevertheless  made  the 
arrest,  and  so  deprived  himself  of  the  power  of  executing  other 
valid  writs  in  his  hands,  he  was  responsible  for  culpable  negligence. 
If  an  arrest  was  made  on  a  Sunday,  or  in  a  way  not  authorized  by 

(a;)  Dunston  v.  Paterson,  2  C.  B.  N.  S.  Ex.  197 ;  Crawford  v.  Satchwell,  2  Str. 

495;  26  L.J.  C.  P.  267.  1218. 

(?/)  Kelly  V.  Lawrence,   3   H.  &  0.  1 ;  (6)  Collini  v.  Yewens,  10  Ad.  &  E.  570 ; 

33  L.   J.  Ex.   197 ;   Meeves  v.  Slater,  7  8  L.  J.  Q.  B.  332 ;  Pearson  v.  Yewens,  5 

B.  &  C.  486 ;  6  L.  J.  (O.  S.)  K.  B.  77.  Bing.  N.  0.  489. 

(2)  Price  v.  Sarwood,  3  Campb.  108 ;  (e)  Hooper  v.  Lane,  'post,  p.  977. 

Walher  v.  Willoughby,  6  Taunt.  530.  (d)  Barratt  v.  Price,  9  Bing.  566 ;  2 

(a)  Fisher  v.  Magnay,  5  M.  &  G.  779 ;  L.  J.  0.  P.  56 ;    Bateman  v.  Freston,  3 

12  1,.  3.  G.  P.  276;   DeMesnil\.DaHn,  E.  &E.  578;    30  L.  J.  Q.  B.  133  ;    Ock- 

L.  R.  3  Q.  B.  18;   37  L.  J.  Q.  B.  42;  ford  v.  Freiton,  6  H.  &  N.  466  ;  30  h.  J, 

Kelly  V,  Lawrence,  3  H.  &  0.  1 ;  33  L.  J.  E?,  89. 
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law,  tlie  sheriff  could  not  afterwards  make  that  valid  by  detaining 
the  person  under  a  legal  writ,  but  must  first  have  given  him  an 
opportunity  of  going  at  large,  and  then  have  executed  the  legal 
writ.  But  that  was  not  the  case  with  regard  to  an  execution  against 
the  goods  (e).  If,  therefore,  a  first  arrest  was  a  false  imprisonment 
by  reason  of  the  wrongful  act  of  the  sheriff  himself  or  his  officer, 
no  subsequent  act  of  his  could  legalize  the  continuance  by  him  of 
that  imprisonment  (/). 

Arrest  of  privileged  persons. — In  all  cases  of  privilege,  whether 
on  the  ground  of  the  person  being  a  member  of  the  legislature  {g), 
or  having  a  duty  to  perform  about  the  person  of  the  King,  or 
from  any  other  cause,  it  was  always  considered  that  the  sheriff 
was  justified  if  he  obeyed  the  King's  writ,  and  that  the  privi- 
leged person  must  apply  to  the  court  for  his  discharge  Qi).  Now, 
by  sect.  124  of  the  Bankruptcy  Act,  1883,  a  person  having  privi- 
lege of  Parliament  and  committing  an  act  of  bankruptcy  may  be 
dealt  with  under  that  Act  in  like  manner  as  if  he  had  not  such 
privilege.  A  member  of  Parliament  may  be  attached  for  breach 
of  an  order  to  pay  over  sums  which  have  come  into  his  hands  as 
receiver  {i).  The  arrest  by  the  sheriff  under  a  writ  from  any  of 
the  King's  courts,  of  a  person  privileged  from  arrest,  by  reason  of 
his  being  in  attendance  as  a  witness  under  the  process  of  another 
court,  did  not  form  the  ground  of  any  action  against  the  sheriff 
or  his  officer,  even  if  done  maliciously,  but  was  only  the  subject 
of  an  application  to  the  court,  under  whose  authority  the  party 
had  been  compelled  to  appear  as  a  witness,  to  discharge  him  from 
custody  (li).  If  a  person  who  had  obtained  an  order  of  protection 
from  a  court  of  competent  jurisdiction,  or  who  was  attending  or 
returning  from  the  court  (J),  was,  nevertheless,  arrested,  he  was 
entitled  to  be  discharged,  and  thus  obtained  the  benefit  of  his 
protection,  but  he  had  no  claim  for  damages  {in).  An  attachment 
against  a  solicitor  for  disobedience  to  an  order  of  court  is  pro- 
cess of  a  punitive  character,  and  no  privilege  can  be  claimed  (w). 

(e)  Mggingtm's  case,  2  E.  &  B.  717 ;  23  2  Cli.  60 ;  61  L.  J.  Ch.  407. 

L.  J.   M.  0.  41 ;    Fercival  v.  Stamp,  9  (h)  Magnay  v.  Burt,  5  Q.  B.  381.   See 

Eseh.  167 ;   23  L.  J.  Ex.  25  ;  Hooper  v.  Oilpin  v.   Cohen,  L.  R,  4  Ex.  131 ;  38 

Lane,  6  H.  L.  C.  443 ;  27  L.  J.  Q.  B.  75.  L.   J.   Ex.   50,  as  to  the  arrest  of  an 

(/)  Bumphery  v.   Mitchell,   2   Bing.  accused  person  out  on  bail  attending  a 

N.  0.  619 ;  5  L.  J.  0.  P.  186.  police  court. 

(q)  See  Newcastle  {Dalce)  v.    Morris,  (I)  Chauvin  v.  Alexander,  2  B.  &  S. 

L.   E.  4  H.   L.   661;  40  L.  J.  Bk.  4;  47;    31   L.   J.   Q.  B.  79.     This  applies 

Anglo-French   Co-operative  Soc,  In   re,  even  to  a  police  court,  see  Freston,  In  re, 

14  Ch.  D.  533  ;  49  L.  J.  Ch.  388.  infra.     As  to    temporary  privilege    of 

(h)  Aldersoti,  B.,  Bideal  v.  Fort,  11  'witnesses,  see  Hobern  y.  Fowler,  62  L.  J. 

Exch.  847,  852 ;  25  L.  J.  Ex.  204.  Q.  B.  49 ;  Persse  v.  Persse,  5  H.  L.  Cas. 

(0  Gent  Davis  v.  Harris,  40  Oh.  D.  671. 

190 ;  58  L.  J.  Ch.  162 ;  Armstrong,  In  re  (m)  Yearsley  v.  Heane,  14  M.  &  W. 

(1892),  1  Q.  B.  327.    As  to  the  attach-  322,  334. 

ment  of  a  peer  for  breach  of  trust,  see  (re)  Fresto-i,  In  re,  11  Q.  B.  D.  545 ; 

Aylesford  (JExrV)  v.  PouUtl  {EirT)  (1892),  52  L.  J.  Q.  B.  515. 
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But  where  it  was  attempted  to  commit  a  member  of  Parliament 
to  prison  for  refusing  to  be  examined  in  bankruptcy  about 
the  affairs  of  a  bankrupt,  it  was  held  that  the  committal  would 
be  not  punitive,  but  a  civil  process  to  enforce  obedience  to  the 
order  of  the  court,  and  that  he  was,  therefore,  privileged  from 
arrest  (o). 

Arrest — Payment  of  debt. — Under  a  writ  of  Ji.  fa.,  which 
directs  the  sheriff  to  make  a  certain  specified  sum  out  of  the  goods 
of  the  defendant,  and  have  the  money  at  the  return  of  the  writ, 
the  sheriff  or  his  officer  may  receive  the  money  in  discharge  of  the 
execution,  and  withdraw  the  levy  and  liberate  the  defendant's 
goods  on  payment  of  the  money ;  but  under  the  writ  of  ca.  sa., 
which  commanded  the  sheriff  to  have  the  body  of  the  debtor  at 
the  return  of  the  writ  to  satisfy  the  plaintiff,  and  not  the  money 
to  pay  the  debt,  the  sheriff  had  no  right  to  receive  the  money  and 
discharge  the  debtor,  and  substitute  his  own  responsibility  for  that 
of  the  debtor,  whose  body  the  creditor  had  a  right  by  law  to  keep 
until  he  had  been  paid  the  debt.  If,  therefore,  a  sheriff's  officer, 
charged  with  the  execution  of  a  writ  of  ca.  sa.,  allowed  the  debtor 
whom  he  had  arrested  under  it  to  go  at  large  on  paying  to  him 
the  sum  mentioned  in  the  writ,  the  sheriff  was  responsible  for  an 
escape ;  for  it  was  a  neglect  of  duty  on  the  part  of  the  officer  for 
which  the  sheriff  was  answerable  (p). 

Arrest — Payment  of  debt — Certificate. — ^Under  the  Debtors  Act, 
1869,  upon  payment  of  the  sum  mentioned  in  the  order  of  com- 
mittal, including  the  sheriff's  fees  and  the  costs,  the  person 
committed  is  entitled  to  a  certificate  of  payment  signed  by  the 
solicitor  in  the  action,  or,  if  the  creditor  is  suing  in  person,  a 
certificate  signed  by  him  and  attested  by  a  solicitor  or  justice  of 
the  peace;  and  thereupon  the  prisoner  will  be  entitled  to  be 
discharged  out  of  custody  (q).  Under  the  old  practice  the 
sheriff  was  not  bound  to  discharge  the  prisoner  immediately  on 
receiving  the  certificate,  but  was  entitled  to  a  reasonable  time 
to  search  his  office,  to  ascertain  whether  there  were  any  other 
writs  lodged  against  him  (r). 

Arrest — Liability  for  escape. ^Under  the  old  practice,  if  a 
defendant,  after  having  been  taken  in  execution,  was  seen  at  large 
for  ever  so  short  a  time,  either  before  or  after  the  return  of  the 
writ  under  which  he  had  been  arrested,  the  sheriff  was  responsible 
for  an  escape,  as  the  writ  commanded  him  to  take  the  defendant. 


(o)  Armstrong,  In  re  (1892),  1  Q.  B.  sheriff's  liability  for  eeoape. 

827.  (gr)  32  &  33  Vict.  o.  62,  s.  5,  and 

(p)  Woods  V.  Finnis,  7  Exoli.  363,  rule  5. 

372;  21  L.  J.  Ex.  138.     See  50  &  51  («•)  Samuel  y.  JBuller,  1  Exch.  439;  17 

Vict.  0.  55,  s.   16,  post,  p.  979,  as  to  L.  J.  Ex.  54, 
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and  him  safely  keep,  so  that  he  might  have  him  ready  to  satisfy 
the  plaintiff  (s).  It  was  the  duty  of  the  sheriff  to  carry  his  prisoner 
to  the  county  gaol  after  he  had  been  arrested  under  a  ccl.  sa. ;  and, 
when  once  in  gaol,  the  debtor  must  have  been  kept  there,  and  could 
not  be  allowed  to  go  out,  though  with  a  keeper  or  sheriff's  officer. 
If,  therefore,  he  was  seen  without  the  walls  of  the  prison,  the  sheriff 
was  responsible  for  an  escape  {t).  If  the  sheriff,  after  he  had 
arrested  the  debtor,  received  from  the  latter  the  amount  of  the 
debt  and  costs,  he  was  responsible  to  the  judgment  creditor  for  an 
escape,  if  he  set  his  prisoner  at  large  contrary  to  the  exigency  of 
the  writ,  before  the  judgment  creditor  had  been  satisfied  his 
demand ;  for  the  duty  of  the  sheriff  was  to  pursue  the  direction  of 
the  writ,  and  be  ready  at  the  day,  not  with  the  money,  but  with 
the  body  of  the  debtor,  unless  the  person  himself  who  sued 
out  the  writ  agreed  to  the  liberation  of  the  prisoner  upon  receipt 
of  the  money  which  had  been  paid  to  the  sheriff  (u). 

It  was  the  duty  of  an  officer  going  to  make  an  arrest  in  the 
execution  of  legal  process  to  choose  his  opportunity,  and  go  with 
a  force  sufficient  to  repel  opposition  {x),  and  enable  him  to 
execute  the  process  entrusted  to  him.  If  he  failed  to  make  an 
arrest,  or  if,  having  got  the  debtor  into  his  custody,  he  failed  to 
keep  him  for  want  of  sufficient  force,  he  was  responsible  for  a 
breach  of  duty  {y).  But,  if  the  prison  took  fire,  or  was  broken 
open  by  the  King's  enemies  of  another  kingdom,  and  the  prisoner 
escaped,  this  excused  the  sheriff ;  but  it  was  otherwise,  if  the 
prison  was  broken  open  by  traitors  and  rebels  (z).  If  the  escape 
had  been  brought  by  misrepresentation  or  misconduct  on  the  part 
of  the  plaintiff,  the  latter  had  no  cause  of  complaint  against  the 
sheriff  (a);  nor  where  the  escape  was  from  a  bailiff  specially 
appointed  by  the  plaintiff  (6). 

By  the  Sheriffs  Act,  1887  (c),  if  a  person  in  the  custody  of 
the  sheriff  or  his  officers  escapes,  the  sheriff  or  officer  shall  be 
liable  to  pay  the  damages  sustained  by  the  person  at  whose  suit 
the  prisoner  was  taken  into  custody,  and  the  costs  of  recovering 
the  same,  but  not  any  further  sum.  By  8  &  9  Will.  3,  c.  27,  s.  8, 
it  was  enacted  that,  if  the  keeper  of  any  prison  should,  after  one 
day's  notice  in  writing  given  for  that  purpose,  refuse  to  show  any 


(s)  Eawhins  v.  Phmer,  2  W.  Bl.  1048 ;  (it)  See  50  &  51  Vict.  c.  55,  s.  8  (2),  as 

Moore  v.  Moore,  25  Beav.  8 ;    27  L.  J.  to  duty  of  sheriff  wliere  there  is  resis- 

Ch.  385.  tanoe  to  the  execution  of  a  writ. 

(0  Williams  v.  Mostyii,  4  M.  &  W.  («/)  NicJioll  v.  Barley,  2  Y.  &  J.  399, 

152 ;  7  L.  J.  Ex.  289.  403. 

(«)  Slaehford  v.  Austen,  14  East,  473  ;  (a)  Southeote's  case,  i  Oo.  84  a. 

Woods  V.  Finnis,  7  Bxoh.  372 ;  21   L.  J.  (a)  Eiseocks  v.  Jones,  M.  &  M.  2G9. 

Ex.  138.     See  also  Semple  v.  Keen,  2  (6)  Doe  v.  Trye,  7  Scott,  704 ;    8  L.  J. 

H.  &  N.  753;  28  L.  J.  Ex.  151 ;  Hem-  O.P.  346. 

ming  v.  Hale,  29  L.  J.  0.  P.  137.  (c)  50  &  51  Vict.  c.  55,  s.  M. 

o  r2 
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prisoner,  committed  in  execution,  to  the  creditor  at  whose  suit  he 
was  committed,  or  to  his  solicitor,  every  such  refusal  should  be 
adjudged  an  escape  in  law. 

Arrest  of  person  or  seizure  of  goods  under  void  or  irregular 
process. — In  depriving  a  man  of  his  liberty  and  seizing  his  goods 
the  sheriff  and  his  oiScers  act  at  their  peril,  so  that,  if  the  process 
is  forged  or  simulated,  and  is  not  the  process  of  the  court,  it  is  a 
mere  nullity,  and  the  sheriff  can  derive  no  protection  from  the 
piece  of  waste  paper  (e).  But,  if  the  sheriff  has  acted  under  a 
genuine  writ,  issued  from  one  of  the  superior  courts,  he  and  his 
officers  act  ingunder  him  are  protected  by  it,  although  it  may  be 
on  the  face  of  it  irregular,  or  void  in  form ;  for  the  officers  ought 
not  to  examine  the  judicial  act  of  the  court,  nor  exercise  their 
judgment  touching  the  validity  of  the  process  in  point  of  law, 
but  are  bound  to  execute  it,  and  are  therefore  protected  by  it  (/). 
But  the  persons  who  have  issued  the  void  process  are  responsible 
for  all  injury  done  in  the  execution  of  it,  after  the  process  has 
been  set  aside  by  the  court  or  a  judge,  unless  it  has  been  set  aside 
for  error  (g),  or  on  the  terms  that  no  action  shall  be  brought  (h) ; 
and  they  will  be  responsible,  although  the  writ  has  not  been  set 
aside,  if  it  has  been  issued  in  defiance  of  the  express  provisions 
of  a  statute  (i). 

Generally  speaking,  however,  so  long  as  the  process  has  not 
been  set  aside,  it  is  a  protection  to  the  solicitor  who  has  issued  it, 
and  to  the  client  by  whose  commands  it  was  issued  (k) ;  and, 
though,  when  it  has  been  set  aside,  it  is  no  longer  a  justification 
to  them,  yet  it  always  remains  a  justification  to  the  sheriff  and. 
his  officers,  who  had  no  option  but  to  obey  it  (Z).  A  writ  of 
execution,  therefore,  may,  at  the  same  time,  be  both  a  good  writ 
and  a  bad  writ;  that  is  to  say,  a  writ  set  aside  for  irregularity 
may  be  good  as  to  the  sheriff  and  all  persons  acting  under  him, 
and  bad  as  to  the  persons  who  sued  it  out  (m).  Where,  however, 
the  sheriff  or  his  bailiff  sets  up  a  claim  against  a  plaintiff  to 
goods  taken  in  execution  under  a  writ  against  a  third  person,  the 
sheriff  must  show  a  judgment  against  such  third  person,  and  his 
production  of  the  writ  of  execution  alone  is  not  sufficient  (w); 

(e)  Hooper  v.  Lane,  10  Q.  B.  546, 561 ;  712  ;  29  L.  J .  Ex.  93. 

17  L.  J.  Q.  B.  189 ;    6  H.  L.  0.  443 ;   27  (7c)  Riddell  v.  PaTceman,  2  Or.  M.  &  E. 

L.  J.  Q.  B.  75.  30  ;  Blanehenay  v.  BuH,   i  Q.  B.  707 ; 

(/)  Rutland's  (Obuntess)  case,  6  Hep.  12  L.  J.  Q.  B.  291. 

54  a ;  Cotes  v.  Michill,  3  Lav.  20.    As  to  (0  Andrews  v.  Marrii,  1  Q.  B.  3, 17 ; 

protection  of  sheriff  and  otbiers  while  a  10  L.  J.  Q.  B.  225 ;   /ones  v.    Williams, 

judgment  is  in  existence,  see  Ives  v.  8  M.  &  W.  356.     Beat,  J.,  in  Woolley  v. 

Lucas,  1  C.  &  P.  7.  Clark,    5    B.   &  Aid.   746;    Turner  v. 

(3)  WiUiams  v.  Smith,  U  0.  B.  N.  S.  Felgate,  1  Lev.  95. 

596;  Smith  v.  Syiniy,  L.  B.  5   Q.   B.  (to)  Parke,  B., Jones  v.  Williams,8M. 

203 ;  39  L.  J.  Q.  B.  144.  &  W.  357;  Doe  v.  Thorn,  1  M.  &  S.  427. 

(h)  ParsonsY.  Lnyd,  3  Wils.  841.  (»)  White  v.   Morris,  11  0.  B.  1015  ; 

-"i)  Broolci  V.  Uodgldmon,  4  H.  &  N.  21  L.  J.  O.  P.  185. 
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"  and  the  reason  for  this  seems  to  be,  because  the  party  against 
whom  the  judgment  was  passed  might  have  applied  to  set  it 
aside  if  there  were  error  attending  it ;  and,  if  he  omit  to  do  so, 
it  is  presumed,  from  his  acquiescence,  that  the  judgment  is 
right"  (o). 

If  the  sheriff,  by  force  of  a  fi.  fa.,  sells  goods,  and  afterwards 
the  judgment  is  reversed,  the  defendant  shall  not  have  restitution 
of  his  goods,  but  the  value  of  them,  for  which  they  were  sold  ; 
and  there  are  two  reasons  for  this: — 1.  If  the  sale  of  the  sheriff, 
by  force  of  a  fi.  fa.,  should  be  avoided  by  subsequent  reversal 
of  the  judgment,  there  would  be  no  buyer,  and  by  consequence 
no  execution  done.  2.  In  the  case  of  a  fi.  fa.,  the  sheriff  is 
compellable  to  make  and  levy  the  debt  of  the  goods,  &c.,  of  the 
defendant,  and  therefore  there  is  reason  that  it  should  stand  (p). 

Befurn  of  writ. — The  sheriff  is  bound  to  return  the  writ  upon 
notice  (q).  But,  if  the  sheriff  has  interpleaded,  and  an  issue  has 
been  directed,  the  sheriff  will  not  be  compelled  to  return  the  writ 
until  the  issue  has  been  disposed  of  (r).  The  moment  a  sheriff  is 
paid  the  amount  of  the  judgment  debt  he  becomes  a  debtor  to 
the  judgment  creditor,  and  is  liable  to  an  action  for  money  had 
and  received  (s)  without  any  demand  of  payment  (t).  The  action, 
however,  must  be  commenced  within  six  years  after  the  cause  of 
action  has  arisen  (u).  A  sheriff  cannot  be  called  upon  to  make  a 
return  of  any  writ  after  the  expiration  of  six  months  (x)  from  the 
date  at  which  he  ceases  to  hold  office  (y). 

False  return  to  ivrit  of  execution. — If  the  sheriff  makes  a  false 
return  to  a  writ  of  execution,  he  is  only  responsible  in  damages 
to  the  execution  creditor  if  actual  damage  has  resulted  to  him 
from  the  false  return  (z);  but  he  is  not  estopped  by  his  false 
return  from  showing  that  there  were  in  fact  no  goods  of  the 
execution  debtor  on  which  he  could  levy,  so  that  no  damage  was 
suffered  by  the  execution  creditor  (a).  A  plaintiff  does  not  waive 
his  right  of  action  for  a  false  return  merely  because  the  sheriff 

(o)  Bayley,  J.,  Doe  v.  Murless,  6  M.  &  Q.  B.  772. 

g.  X14.  (f)  Dale  V.  Birch,  3  Campb.  347.     See 

(p)  Hoe's  case,  5  Co.  90  6.  ante,  p.  973,  et  seq.,  as  to  the  sheriff  re- 

(q)  Order  LII.,  r.  11.     As  to  liability  taining  in  certain  cases  the  proceeds  of  a 

of  sheriff  for  not  making  a  return  to  a  levy  for  twenty-one  days, 

writ  of  ^.  fa.,  see  Beg.  v.  Devon  (_Sheriff),  (u)  3  &  4  Will.  4,  c.  42,  s.  3. 

17  L.  J.   0.  P.    116;    Reg.  v.  Mssex  (x)  As   to    meaning    of    the     word 

(Sherif)    6  Bing.  N.  C.  150;   9  L.  J.  '^  month,"  see  Bex  r.  Adderley,  2  Dougl. 

Q  p  126.  468;   Webh  v.   Fairmaner,  3  M.  &  "W. 

Vr)  A-ngell  v.  Saddeley,  3  Ex.  D.  49 ;  473 ;  7  L.  J.  Ex.  140 ;  52  &  53  Vict.  c. 

47  L.  J.  Ex.  86,  where  tliere  were  three  63,  s.  3. 

distinct  claimants  of  different  parts  of  (j/)  50  &  51  Vict.  c.  5S,  s.  28  (3). 

the  goods  seized  and  three  issues.  (z)  Wylie  v.  Birch,  4  Q.  B.  566 ;  12 

£s)  Morland  v.  Fellatt,  8  B.  &  C.  722 ;  L.  J.  Q.  B.  260. 

7  L  J  (O  S.)  K.  B.  54 ;  Bower  &  Co.  v.  (a)  Stimson   v.    Farnham,   L.    B.    7 

Heit  (1895),  2  Q.  B.  51,  56 ;  64  L.  J.  Q.  B.  175;  41  L.  J.  Q.  B.  52. 
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has  returned  that  he  has  levied  part  only  of  a  debt,  and  that  there 
are  no  goods  on  which  the  whole  debt  can  be  levied,  and  the 
plaintiff  accepts  the  part  levied  on  account  (b).  A  return  of 
nulla  bona  to  a  writ  of  fi.  fa.  is  prima  facie  evidence  (c)  that  at 
that  time  the  execution  debtor  had  no  goods  applicable  to  the 
execution  of  the  plaintiff's  writ,  not  that  there  are  no  goods  at  all 
belonging  to  the  execution  debtor.  If,  therefore,  the  payment  of 
prior  claims,  such  as  rent  due  to  the  landlord,  or  sums  leviable 
under  prior  writs  of  execution,  has  exhausted  the  fruits  of  the 
levy,  the  sheriff  has  no  goods  out  of  which  the  damages  can  be 
levied,  and  a  return  of  nulla  bona  is  a  good  return  (d).  If  the 
sheriff  returns  that  he  has  seized  certain  goods,  he  ought  to 
specify  some  value,  and  not  return  that  their  value  is  to  him 
unknown  (e).  A  reasonable  degree  of  certainty  in  the  language 
of  the  return  is  sufficient  (/).  By  sect.  10,  sub-sect.  2,  a  sheriff 
shall  not  return  to  a  writ  that  he  has  delivered  it  to  a  bailiff  of 
some  liberty  not  heretofore  recorded  in  the  Exchequer  (g). 

Extortion. — The  fees  to  which  a  sheriff  is  entitled  are  fixed  by 
the  Sheriffs  Act,  1887,  and  the  rules  made  in  pursuance  of  it  (h) ; 
and_it  is  provided  that  a  sheriff  or  sheriff's  officer  arresting  or 
having  in  custody  any  person  by  virtue  of  any  action,  writ,  or 
attachment,  shall  not  demand  or  take  any  reward  to  do  his  office 
except  such  remuneration  as  is  given  to  the  sheriff  by  the  Crown, 
or  to  the  sheriff's  officer  by  the  sheriff,  and  such  fees  and  poundage 
as  are  allowed  by  the  Act ;  and,  save  as  allowed  by  the  Act,  he 
shall  not  demand  or  take,  directly  or  indirectly,  any  reward  for 
doing  his  office  or  duty,  or  for  abstaining  therefrom,  or  in  respect 
of  the  mode  in  which  he  does  it  (i).  Penalties  are  imposed  on  a 
sheriff  or  sheriff's  officer  for  maliciously  taking  or  demanding  any 
money  or  reward  other  than  that  given  them  by  the  Act  (Ic). 

Breach  of  duty, — Damages  recoverable. — Whenever  it  has  been 

(J)  Eolmes  v.    Clifton,  10  Ad.  &  E.  eUre  (^Sheriff),  24  Q.  B.  D.  621 ;  59  L  J. 

673;  8  L.  J.  Q.  B.  247.     See  also  8lade  Q.  B.  156.    See  further  as  to  extortion, 

V.  Sawley,  13  M.  &  W.  757;  14  L.J.  Jenldng  v.  Biddulph,  4  Bing.   160;   5 

Ex.  217.  L.   J.   C.  P.  138;    Usher  v.   Walters,  i 

(c)  Avril  V.  Mordant,  3  L.  J.  K.  B.  Q.  B.  553 ;   12  L.  ,T.  Q.  B.  246 ;   Holmes 

H8.  V.  Sparhes,  12  0.  B.  242 ;  20  L.  J.  C.  P. 

(_d)  Shattock  v.  Garden,  6  Exch.  725  ;  194 ;   Slalce  v.  Newhorne,  17  L.  J.  O  B 

21  L.  J.  Ex.  200  ;   Wintle  v.  Freeman,  11  216.  " 

Ad.  &  B.  539;    10  L.   J.  Q.  B.  161;  Qc)  50  &  51  Vict.  o.  55,  s.  29  (2)  (6). 

Seenan  v.  Evans,  4  So.  N.  E.  2 ;  11  L.  J.  Shoppee  v.  Nathan  (1892),  1  Q.  B.  245 ; 
C.  P.  1.  Woolford's  Estate  (Trustee  of)  v.  Levy 

(e)  Barton  v.  Gill,  12  M.  &  W.  315  ;  (1892),  1  Q.  B.  772;  61  L.  J.  Q.  B.  546! 

13  L.  J.  Ex.  83.  But  the  sheriff  or  sheriff's  officer  is  not 

(/)  Reynolds  v.  Barford.lM.  &  Ct.  liable  to  the  penalty  if  the  overoharge 

449  ;  13  L.  J.  C.  P.  177.  is  made  by  mistake.      Lee  v.  Danaar 

(3)  50  &  51  Vict.  0,  55,  s.  10  (2).  (1892),  2  Q.  B.  337 ;   61  L.  J.   Q.   B 

(ft)  76.,  s.  20.      Order    of  Aug.   31,  780.     Nor  is  the  sheriff  liable  if  the 

1888.  fault  is  that  of  his  ofScer,  who  is  then 

(«)  50  &  51  Viot.  c.  55,  s.  20  (8).     See  alone    liable.      Bagge     v.     Whitehead 

Smith  V.  Broadbent  (1892),  1  Q.  B.  551 ;  (1892),  2  Q.  B.  355  ;  61  L.  J.  Q,  B  778 

61L.  J.  Q.  B.  490;    Townend  y.   Yorh^  v        />     -*  ^.  a.  i  m. 
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proved  that  the  sheriff  owed  a  duty  to  the  plaintiff,  and  that  there 
has  been  a  breach  of  that  duty,  damages  are  recoverable  in  respect 
of  any  actual  pecuniary  damage  sustained  by  the  plaintiff.  But 
in  cases  of  fi.  fa.,  although  ^ima  facie  the  measure  of  damages 
is  the  value  of  the  goods  which  might  have  been  taken,  yet  it 
is  for  the  jury  to  say,  under  all  the  circumstances,  whether,  if  the 
execution  had  been  levied,  the  plaintiff  would  have  derived  any 
benefit  from  it;  as,  for  instance,  if  the  other  creditors  of  the 
execution  debtor  were  in  a  position  to  make  him  bankrupt  (I). 
Nor  will  the  plaintiff  in  such  a  case  be  entitled  to  nominal 
damages  (I). 

If  the  sheriff  has  improperly  delayed  the  execution  of  a  writ, 
and  the  plaintiff  has  been  put  to  expense  in  trying  to  have  the 
writ,  executed,  he  may  be  entitled  to  recover  these  expenses  as  part 
of  the  damages  (m).  In  an  action  against  a  sheriff  for  not  selling 
the  execution  debtor's  share  in  chattels,  in  which  he  was  jointly 
interested  with  another  person,  Lord  Ellenborough  said  to  the 
jury,  "I  cannot  lay  down  any  measure  for  your  assessment  of 
damages  short  of  half  the  value ;  in  giving  any  other,  you  will 
take  a  leap  in  the  dark.  Some  purchasers  might  think  the  value 
depreciated  by  the  co-partnership,  others  might  not  regard  the 
circumstance  "  (w). 

In  an  action  against  a  sheriff  or  his  ofScer  for  the  wrongful 
taking  of  goods,  the  plaintiff,  if  he  recovers  a  verdict,  is  entitled 
to  the  full  value  of  the  goods.  It  is  not  competent  for  the  sheriff 
to  say  as  to  part  of  it,  "I  have  paid  rent ; "  for,  being  a  wrong-doer, 
he  had  no  right  to  take  upon  himself  to  apply  the  proceeds  of  the 
wrongful  sale,  and  by  so  doing  to  deprive  the  party  of  the  real 
value  of  his  goods  (o).  So,  in  an  action  against  a  sheriff  for  taking 
the  plaintiff's  goods  under  process  upon  a  regular  judgment,  but 
in  a  place  to  which  the  process  did  not  extend,  the  plaintiff  is 
entitled  to  recover  the  whole  value  of  the  goods,  and  not  merely 
the  damage  he  has  sustained  by  their  being  taken  in  a  wrong 
place  {p).  Whenever  a  public  officer  has  wrongfully  seized  and 
detained  goods  from  the  owner,  the  latter  is  entitled  to  recover 
all  the  loss  resulting  from  the  wrongful  act,  so  that,  if  the  property 
detained  has  fallen  in  value  in  the  market,  the  plaintiff  is  entitled 
to  add  the  amount  of  that  to  the  other  damage  he  has  sustained  {q). 
But,  if  a  sheriff  takes  goods  in  execution  after  an  act  of  bankruptcy, 
and  sells  them,  the  jury  may,  in  an  action  by  the  trustee  in 

(0  Hdbson  v.  Thelluson,  L.  K.  2  Q.  B,  (o)   White  t.  Binstead,  13  0.  B.  304  ; 

642;  36  L.  J.  Q.  B.  302.  22  L.  J.  C.  P.  115. 

(Tn)  Mason  v.  Paynter,  1  Q.  B.  974;  10  (p)  Sowell  v.  Champion,  6  Ad.  &  E. 

L.  J.  Q.  B.  299.  407 ;  7  L,  J.  Q.  B.  197, 

(n)  Tyler  v.  Leeds  (Buhe),  2  Stark.  (g)  Barrow  v.  Arnaud,  8  Q.  B.  609, 
222. 
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bankruptcy  for  the  unlawful  taking,allow  to  the  sheriff  the  expenses 
of  the  sale,  if  they  think  the  trustee  must  have  sold  the  goods  if 
they  had  not  been  sold  by  the  sheriff  (r).  If  goods  which  have 
been  let  to  hire  to  an  execution  debtor  have  been  seized  and  sold 
by  the  sheriff,  under  a  writ  oifi.fa.  against  the  debtor,  the  sheriff 
cannot  be  sued  by  the  owner  of  the  goods,  unless  he  has  sustained 
some  actual  damage  by  the  act  of  the  sheriff  (s).  If  a  sheriff  or 
his  ofScer  threatens  to  make  a  levy  on  goods  which  belong  to  the 
plaintiff,  and  the  latter,  in  order  to  prevent  his  goods  from  being 
seized  and  sold,  pays  a  sum  of  money  to  such  sheriff  or  officer,  he 
is  entitled  to  recover  back  the  money  on  proving  that  the  sheriff 
had  no  right  to  make  the  levy  or  seize  the  goods  he  threatened 
to  seize  (f).  In  actions  for  unlawfully  removing  goods  without 
paying  rent  due  to  the  landlord,  the  damages  recoverable  by  the 
latter  are  not  limited  to  the  amount  realized  by  the  sheriff  on  the 
sale  of  the  goods,  but  the  landlord  may  recover  the  actual  damage 
sustained  by  him  from  the  sheriff's  neglect  of  duty,  whatever  that 
may  be  (w). 

Breach  of  duty — Exemplary  damages. — Where  trespasses  of  a 
serious  nature  have  been  committed  by  officers  of  the  law  under 
colour  of  legal  process, exemplary  damages  are  recoverable.  Illegal 
conduct  on  the  part  of  officers  charged  with  the  execution  of  legal 
process  "  is  calculated  to  lead  to  dangerous  conflicts ;  and,  when  it 
is  proved,  to  the  satisfaction  of  a  jury,  to  have  taken  place,  the 
proper  amount  of  damages  to  be  awarded  must  depend  so  much 
upon  the  general  circumstances,  that  it  is  very  difficult  to  discover 
any  standard  by  which  to  measure  the  amount"  (x) ;  and  the  court 
will  not  interfere,  on  behalf  of  the  sheriff  or  his  officers,  with 
the  constitutional  functions  of  the  jury  in  assessing  the  damages, 
although  it  may  do  so  if  the  defendant  making  the  application, 
and  who  is  jointly  sued  with  the  sheriff,  was  not  implicated  in 
the  aggravations  justifying  the  amount  of  damages  as  against  the 
sheriff  (y). 

Besponsilility  of  sheriff  for  his  officers. — The  sheriff  may  be 
responsible  for  the  acts  of  the  under-sheriff  in  the  execution  of 
the  duties  of  his  office,  as  he  is  the  general  officer  of  the  sheriff ; 
but  the  bailiff  is  not  the  general  officer  of  the  sheriff.  The  bailiff 
gives  a  bond  to  the  sheriff  to  execute  such  warrants  as  shall  be 
directed  to  him ;  and,  when  a  warrant  is  given  to  him,  he  becomes 

(r)  Clarice  v.  Nicholson,  1  G.  M.  &  E.  Calvert  v.   JoUffe,  2  B.  &  Ad.  418  •  9 

724;  4  L.  J.  Ex.  66.  L.  J.  (O.  S.)  K.  B.  240.     See  ante,  p. 

(s)  Tancredv.Allgoodjin.&l^f.iSS;  971. 

28  L.  J.  Ex.  362.  (a)  Bruniwink  (JDulie')  v.  Slowman,  8 

(0  Valpy  V.  Manley,  1  0.  B.  602  ;  14  C.  B.  331 ;  18  L.  J.  C.  P.  299. 

L.  J.  0.  P.  204.  (y)  Gregory  v.  Cotterell,  1  E.  &  B.  360 

(«)  Foster  v.  Hilton,  1  Dowl,  P.  C.  38 ;  369 ;  22  L.  J.  Q.  B.  217. 


CHAP.  XIIJ 


THE  HIGH  SHERIFF. 


985 


the  special  officer  of  the  sheriff  for  the  execution  of  the  particular 
warrant;  and  the  sheriff  is  responsible  for  what  he  does  in  the 
execution  thereof;  but  he  is  not  responsible  when  the  act  done 
by  the  officer  is  an  act  done  not  in  the  execution  of  the  authority- 
received  from  the  sheriff  (z),  or  is  an  act  done  in  the  execution  of 
a  warrant  improperly  issued  by  the  under-sheriff  without  having 
received  a  writ  upon  which  it  purports  to  be  founded  (a).  If  the 
sheriff  takes  the  fruits  of  an  execution  levied  by  the  officer,  and 
ratifies  his  acts,  he  recognizes  him  as  his  authorized  agent  in  the 
particular  transaction,  and  will  be  responsible  accordingly  {h). 

The  liability  of  the  sheriff,  in  case  of  mistake  or  misconduct 
on  the  part  of  his  officer,  is  confined  to  cases  where  there  is  a 
misdoing  of  something  which  the  sheriff  commands  him  to  do. 
If  the  sheriff  is  sued  for  a  misfeasance  of  the  officer,  it  is  no  answer 
for  him  to  say  that  his  command  was  not  obeyed  :  he  is  still  liable, 
provided  the  thing  done  is  something  which,  under  the  authority 


(z)  Littledale,  J.,  Crowder  v.  Lonq,  8 
B.  &  0.  605 ;  7  L.  J.  (0.  S.)  K.  B.  86  ; 
Bralte  v.  SyTces,  7  T.  E.  116.  The 
oflScer  should  be  subpoenaed  to  produce 
the  original  warrant  under  which  he 
acted ;  and,  if  it  is  improperly  withheld 
after  notice  to  produce  it,  secondary- 
evidence  may  be  given  of  its  contents. 
Dralte  v.  Sykes,  7  T.  E.  113 ;  Minshall  v. 
Lloyd,  2  M.  &  W.  450 ;  6  L.  J.  Ex.  115. 
If  the  warrant  has  been  returned  by  the 
oflBcer  to  the  under-sheriff,  notice  sliould 
be  given  to  the  latter,  or  to  the  solicitor 
of  the  sheriff,  to  produce  it,  if  the  sheriff 
is  still  in  office.  Taplin  v.  Atty,  3  Bing. 
164;  3  L.  J.  (O.  S.)  0.  P.  219.  If  the 
defendant  has  gone  out  of  ofSce,  and  the 
warrant  has  been  sent  to  the  persons 
who  acted  as  his  Loudon  agents  whilst 
he  was  in  office,  and  who  are  also  his 
solicitors  on  the  record,  notice  to  them 
to  produce  the  warrant  is  sufficient  to 
entitle  the  plaintiff  to  give  secondary 
evidence  of  its  contents.  Suter  v.  Bur- 
rell,  2  H.  &  N.  867 ;  27  L.  J.  Ex.  193. 
If  it  is  proved  that  by  the  ordinary 
course  of  business  in  the  under-sheriff's 
office  the  name  of  the  officer  who  is  to 
execute  the  writ  is  indorsed  on  the  pro- 
cess, and  the  writ  so  indorsed  is  re- 
turned and  filed,  and  the  plaintiff  offers 
in  evidence  a  writ  with  the  name  of  a 
bailiff  indorsed  upon  it,  and  proves  that 
the  indorsement  was  made  at  the  under- 
sheriff's  office,  or  was  made  before  it  got 
there,  and  was  afterwards  adopted  there, 
it  will  be  prima  facie  evidence  that  the 
person  named  in  the  indorsement  was 
the  person  authorized  by  the  sheriff  to 
execute  the  writ ;  for,  if  the  warrant  was 
granted  to  a  different  officer,  the  sheriff 
has  the  means  of  proving  it.  Scott  v. 
Marshall,  2  Or.  &  J.  242 ;  1  L.  J.  Ex.  97 ; 
Tealby  v.  Gasooigne,  2  Stark.  202;  Moon 


v.  Baphael,  2  Bing.  N.  0.  310 ;  5  L.  J. 
C.  P.  46.  But  the  mere  production  of 
the  writ  and  indorsement,  without  proof 
that  the  indorsement  was  made  in  the 
sheriff's  office,  or  adopted  by  the  sheriff, 
will  not  be  sufficient  to  implicate  the 
sheriff.  Hill  v.  Middlesex  iSlieriff),  7 
Taunt.  8.  The  statements  and  declara- 
tions of  an  under-sheriff  are  no  evidence 
to  charge  the  sheriff,  unless  they  accom- 
pany some  official  act,  or  tend  to  charge 
himself,  he  being  in  truth  the  real  party 
in  the  cause.  Snowball  v.  Goodrioke,  4 
B.  &  Ad.  541 ;  2  L.  J.  K.  B.  53.  What 
a  bailiff  says  in  a  general  conversation 
with  any  indifferent  person  is  not  evi- 
dence against  the  sheriff;  but  declara- 
tions made  by  him  in  the  course  of  the 
execution  of  a  writ  to  parties  interested 
in  making  the  inquiry,  are  evidence 
against  the  sheriff  in  the  particular 
matter  to  which  they  relate.  North  v. 
Miles,  1  Campb.  390  ;  Jacobs  v.  Hum- 
phrey,  2  Or.  &  M.  413 ;  3  L.  J.  Ex.  82. 
If  the  plaintiff,  in  order  to  prove  his 
case  against  the  sheriff,  puts  in  evidence 
the  warrant  from  the  sheriff  to  his 
officer,  he  does  not  thereby  make  the 
recital  of  the  writ  in  the  warrant  to 
the  sheriff  evidence  for  the  latter  of  the 
writ,  and  dispense  with  the  necessity  of 
proof  of  it  by  the  sheriff.  White  v. 
Morris  (11  0.  B.  1033;  21  L.  J.  0.  P. 
185),  dissenting  from  Sessey  v.  Windham, 
6  Q.  B.  166  ;  14  L.  J.  Q.  B.  7. 

(a)  GihUns  v.  Phillips,  7  B.  &  0.  585, 
note;  6  L.  J.  (O.  S.)  K.  B.  98.  Tlje 
onus  of  establishing  this  defence  is  on 
the  sheriff.    Ibid. 

(6)  Martin  v.  Bell,  1  Stark.  416 ;  Jones 
V.  Wood,  3  Campb.  228;  Woodgate  v. 
Knatchlmll,  2  T.  E.  155 ;  Seed  v.  Thoyts^ 
6  M.  &  W.  410 :  9  L.  J.  Ex.  316, 
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of  tlie  sheriff,  the  officer  was  bound  to  do  (c),  the  reason  being 
that  having  a  duty  imposed  upon  him  by  law,  instead  of  per- 
forming it  himself,  he  delegates  it  to  another,  and  therefore  it  is 
but  just  that  he  should  be  responsible  for  the  misconduct  of  those 
to  whom  he  so  delegates  the  performance  of  his  duty  (d).  If  a 
sheriff,  acting  under  a  fi.  fa.,  issues  his  warrant  to  his  officer, 
directing  him  to  levy  a  certain  sum  on  the  goods  and  chattels  of 
the  debtor  in  the  usual  form,  and  the  officer  arrests  the  debtor 
instead  of  levying  on  the  goods,  the  sheriff  will  be  responsible  in 
damages  for  the  mistake,  although  the  sheriff  never  authorized 
him  to  make  the  arrest  (e) ;  the  case  of  a  sheriff  differing  in  this 
respect  from  the  liability  of  an  ordinary  principal  for  the  acts  of 
an  agent  who  does  not  pursue  the  authority  committed  to  him. 

But,  if  the  officer  derives  his  authority  for  what  he  does  from 
some  third  party,  and  not  from  the  sheriff  (/),  or  if  he  is  not  acting 
in  the  execution  of  any  process  directed  to  him  by  the  sheriff  to  be 
executed,  the  sheriff  is  not  responsible  for  what  he  does.  Thus, 
where  an  execution  debtor  arrested  under  a  ca,  sa.  paid  the  debt 
and  costs  to  the  sheriff's  officer  to  obtain  his  discharge,  and  the 
sheriff's  officer  failed  to  pay  over  the  money  to  the  execution 
creditor,  in  consequence  whereof  the  debtor  was  a  second  time 
arrested  under  a  fresh  writ  upon  the  same  judgment,  it  was  held 
that  the  sheriff  was  not  liable  to  the  debtor  for  the  default  of  his 
officer  in  not  paying  over  the  money,  as  it  was  no  part  of  the  duty 
of  the  sheriff  or  his  officer  to  receive  the  money.  Such  a  transaction 
is  in  the  nature  of  a  private  arrangement  between  the  debtor  and 
the  officer ;  and  the  debtor  must  resort  to  the  officer,  who  is  re- 
sponsible to  him  for  the  non-payment  of  the  money,  like  any  other 
person  who  has  received  a  sum  of  money  to  be  paid  to  another,  and 
has  made  default  in  so  doing  (g). 

Besponsibility  of  sheriff  for  his  officers — Execution  of  writs  ly 
special  bailiffs. — If  the  sheriff,  at  the  request  of  the  person  suing 
out  the  writ  or  his  solicitor,  appoints  a  special  bailiff  for  the 
execution  of  it,  the  sheriff  is  not  then  liable  for  the  acts  of  the 
officer  so  appointed  (h).  When,  however,  the  execution  of  the  writ 
is  not  expressly  taken  out  of  the  hands  of  the  sheriff,  if  there  is 
a  mere  request  that  a  particular  officer  may  be  employed  in  the 

(c)  Smith  V.  Pritchard,  8  0.  B.  588;  (/)  Codlt  v.  Palmer,  6  B.  &  C.  742-  5 
19  L.  J.  0.  P.  53.  L.  J.  (O.  S.)  K.  B.  234. 

(d)  Per  Maule,  J.,  in  Smith  v.  (3)  Woods  v.  Finnis,  7  Exch.  372 ; 
Pritchard,  supra.  21  L.  J.  Ex.  138. 

(e)  Smart  v.  Hutlon,  8  Ad.  &  E.  568,  (li)  Ford  v.  Leohe,  6  Ad.  &  E.  706;  6 
n.;  Raphael  v.  Goodman,  8  Ad.  &  E.  L.  J.  K.  B.  150;  Doe  v.  Trve  5  B'm" 
565  ;  7  L.  J.  K.  B.  220 ;  Gregory  v.  N.  C.  573 ;  8  L.  J.  0.  P.  346  "  JacJtson\ 
Cotterell,  5  E.  &  B.  586  ;  25  L.  J.  Q.  B.  Hill,  10  Ad.  &  E.  477;  8  L.  J  Q  b' 
88 ;  Percival  v.  Stamp,  9  Exoh.  167 ;  28  253.  As  to  declaration  by  special  bailiff 
L.  J.  Ex.  25.  see  50  &  51  Vict.  0, 55,  b.  26;                   ' 
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execution  of  it,  this  does  not  constitute  that  officer  a  special 
bailiff  of  the  person  making  the  request  (i).  So,  if  the  debtor 
interferes  with  the  officer,  although  he  will  thus  relieve  the  sheriff 
from  responsibility  as  to  those  matters  in  which  he  has  interfered, 
the  sheriff  will  not  thereby  be  relieved  from  responsibility  as  to 
matters  in  which  the  debtor  has  not  interfered  (Jc). 

Responsibility  of  execution  creditor  for  acts  of  sheriff  mid  his 

officers. — If  the  sheriff,  by  mistake,  enters  the  house  and  seizes 

the  goods  of  the  wrong  person,  in  the  execution  of  legal  process, 

all  persons,  whether  plaintiffs,  solicitors  in  the  action,  or  strangers, 

who  procure  the  commission  of  an  act  of  trespass  are  as  much 

responsible  for  the  injury  as  the  person  who  actually  commits  it ; 

but  a  simple  intimation  or  direction  to  the  officer  that  he  is  not 

to  be  prevented  by  an  adverse  claim  from  seizing  the  goods  found 

in  the  dwelling-house  of  the  execution  debtor,  will  not  render 

the  person  interfering  to  such  an  extent  only  responsible  for  a 

wrongful  seizure  by  the  bailiff  (I).     Sheriffs'  officers  making  an 

arrest  are  not  the  agents  or  bailiffs  of  the  plaintiff  for  whose 

benefit  the  writ  is  issued ;  and,  if  they  arrest  the  wrong  person, 

the  plaintiff  in  the  action  is  not  responsible  for  their  misconduct, 

unless  he  has  personally  directed  the  movements  of  the  sheriff  or 

his  officers  (m).     If  the  plaintiff  in  an  action  does  no  more  than  set 

the  court  in  motion,  he  is  no  trespasser,  notwithstanding  that  such 

court  should,  on  his  motion,  do  an  act  of  trespass  by  its  officers  (n) ; 

and  a  solicitor  who  merely  delivers  a  writ  of  execution  to  the 

sheriff,  and  does  not  take  upon  himself  to  give  wrong  directions, 

and   does  not  induce  the  officer   to  seize  the  wrong  person,  is 

not  responsible  for  the  mistakes  of  the  officer  and  for  a  trespass 

committed  by  the  latter  in  seizing  the  goods  of  such  person,  or 

seizing  beyond  the  limits  of  his  bailiwick,  although  he  believes 

that  the  officer  is  about  to  exceed  his  duty(o).     If  the  solicitor,  by 

the  indorsement  on  the  writ,  gives  wrong  directions  to  the  sheriff 

or  his  officers,  and  thereby  causes  them  to  seize  the  goods  of  the 

wrong  person,  the  client  is  responsible  for  the  act  of  the  solicitor  (p). 

But  the  client  is  not  responsible  for  wrong  directions  given  by  his 

(j)  Alderson  v.  Davenport,  13  M.  &  W.  (»)  Kinning  v.  Buchanan,  8  0.  B.  291 ; 

42;  13  L,  J.  Ex.  352;  Corbet  v.  Srown,  18   L.  J.  0.  P.  332;   Abley  Y.  Dale,  10 

6  Dowl.  794 ;   Balson  v.  Meggat,  4  Dowl.  0.  B.  62  ;  20  L.  J.  0.  P.  33  ;   Fainter  v. 

557  Liverpool  Oas  Co.,  8  Ad.  &  E.  433 ;  5 

(It)  Wriglit  V.  Child,  L.  R.  1  Ex.  358  ;  L.  J.  M.  0.  108. 
35  L.  J.  Ex.  209.  (o)  Sowell  v.  Champion,  6  Ad.  &  E. 

(0  Cronshaw  v.  Chapman,  7  H.  &  N.  417 ;  7  L.  J.  Q.  B.  197. 
911;  31  L.  J.  Ex.  277.  (p)  Jarmain  v.  Hooper,  6  M.  &  ft. 

(m)  Wilson  v.   Tumman,  6  M.  &  G-.  850 ;  13  L.  J.  0.  P.  63 ;  Collett  v.  Foster, 

236 ;    12  L.  J.  0.   P.  306 ;    Walley  v.  2  H.  &  N.  356 ;  26  L.  J.  Ex.  412 ;  Brooks 

M'Connell,  13  Q.  B.  911 ;  19  L.  J.  Q.  B.  v.  Hodghinson,  4  H.  &  N.  712 ;    29  L.  J. 

162 ;  Woollen  v.  Wright,  1  H.  &  0.  554 ;  Ex.  93 ;  Tancred  v.  Allgood,  4  H.  &  N. 

81  L.  J.  Ex.  513  ;    Whitmore  v.  Cfreene,  438 ;  28  L.  J.  Ex.  362 ;  Morris  v.  Salberg, 

13  M.  &  W.  104;  13  L.  J.  Ex.  311.  22  Q.  B.  D.  614 ;  58  L.  J.  Q.  B.  275. 
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solicitor  to  the  sheriff  otherwise  than  by  indorseraent  on  the 
writ  (q).  If  acts  of  trespass  have  been  committed  under  colour  of 
legal  process,  which  has  been  set  aside  as  irregular,  both  the  client 
who  commands  the  solicitor  and  the  solicitor  who  sues  out  the 
process  are  responsible  as  principals  in  the  commission  of  the  acts 
of  trespass  done  by  their  procurement  (r).  They  are  in  the  same 
situation  after  the  process  has  been  set  aside  as  if  they  had  them- 
selves, orally  or  by  writing,  desired  the  sheriff  or  his  oflcer  to 
make  the  arrest  (s) ;  but  it  is  otherwise,  if  the  issue  of  the  process 
is  a  judicial  act,  and  the  process  is  afterwards  set  aside,  not  for 
irregularity,  but  for  error  (t). 

The  costs  of  setting  aside  a  judgment  for  irregularity  cannot 
be  made  the  subject  of  special  damage,  in  an  action  against  the 
plaintiff  or  his  solicitor  for  seizing  the  plaintiff's  goods  under 
colour  of  the  irregular  judgment,  if  such  costs  have  been  applied 
for,  and  refused  by  the  court  on  motion  (u). 

High  bailiff — Duties  cmd  responsibilities  of  high  bailiff,  bailiffs, 
and  registrars  of  county  court. — By  sect.  35  of  the  County  Courts 
Act,  1888  (x),  the  high  bailiff  of  the  county  court  is  made  respon- 
sible for  all  the  acts  and  defaults  of  himself  and  of  the  bailiffs 
appointed  to  assist  him,  in  like  manner  as  the  sheriff  of  any 
county  in  England  is  responsible  for  the  acts  and  defaults  of  him- 
self and  his  officers  («/).  His  liability  is  co-extensive  with  that  of 
the  sheriff  (2) ;  thus  he  is  liable  to  an  action  if  he  neglects  to  levy 
execution  (a);  but  he  is  not  responsible 'for  acts  done  by  his 
bailiffs  under  colour  of  some  special  authority  supposed  to  be 
given  to  them  under  the  County  Courts  Act,  and  not  done  under 
the  authority  or  in  execution  of  a  warrant  (6).  Sect.  37  of  the 
Act  of  1888  provides  for  the  appointment  of  the  registrars  of 
county  courts  to  succeed  to  the  duties  and  liabilities  of  high, 
bailiffs,  as  vacancies  shall  occur. 

By  sect.  33,  every  person  discharging  the  duties  of  high 
bailiff  may,  by  writing,  appoint  a  sufficient  number  of  fit  persons, 
not  exceeding  such  number  as  the  judge  may  allow,  to  be  bailiffs 
to  assist  him ;  and  he  may  at  his  pleasure  dismiss  all  or  any  of 
them  and  appoint  others  ;  and  every  bailiff  may  be  suspended  or 

(3)  Smith  V.  Keal,  9  Q.  B.  D.  340;  («)  Loton  y.  Devereux,3B.&Ai.  3i5; 

sub.  nom.  Keal  v.  Smith,  51  L.  J.  Q.  B.  1  L.  J.  K.  B.  103. 

487.  ix)  51  &  52  Vict.  c.  43,  s.  35. 

(r)  Godrington  v.  Lloyd,  8  Ad.  &  E.  (y)  See  also   Gregory   v.   Cotterell,  5 

449;  7    L.    J.    Q.  B.  267;    Barker  v.  E.  &  B.  571,  585 ;  25  L.  .1.  Q.  B.  33. 

Braham,  3  Wils.  376  ;  Bates  v.   Pilling,  (z)  Burton  v.  Le  Gros,  34  L.  J.  Q.  B. 

6  B.  &  C.  38  ;  5  L.  J.  (O.  S.)  K.  B.  40.  91. 

(s)  Tindal,  O.J.,  Wilson  v.  Tumman,  6  (a)  Watson  y.Wliite  (1896),  2  Q.  B.  9 ; 

M.  &  G.  236  ;  12  L.  J.  0.  P.  306  ;  Green  65  L.  J.  Q.  B.  492. 

V.  Mgie,  5  Q.  B.  114 ;  14  L.  J.  Q.  B.  162.  (6)  Smith  v.  Fritdhard,  8  C.  B,  565  • 

(i)  Williams  v.  Smith,  14  0.  B.  N.  S.  19  L.  J.  0.  P.  53. 
596,     See  ante,  p,  980, 
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dismissed  by  the  judge  (e).  Every  bailiff  duly  appointed  may, 
serve  or  execute  any  process  which  by  any  Act  passed  or  to  be 
pa,ssed  is  directed  to  be  served  or  executed  by  a  high  bailiff, 
unless  otherwise  specially  provided  against  therein  (d).  Their 
appointment  is  not  vacated  by  the  death  or  removal  of  the  high 
bailiff,  but  their  acts  done  after  such  death  or  removal  are  to  be 
as  valid  as  if  the  high  bailiff  bad  not  died  or  been  removed,  and 
had  authorized  such  acts,  and  they  may  continue  to  act  until 
dismissed  by  the  successor  or  by  the  judge  (e). 

Sect.  52  of  the  Act  of  1888  (/)  provides  that  no  officer  of 
any  county  court,  in  executing  a  warrant  of  a  county  court,  and 
no  person  at  whose  instance  any  such  warrant  shall  be  executed, 
shall  be  deemed  a  trespasser  by  reason  of  any  irregularity  or 
informality  in  any  proceeding  on  the  validity  of  which  such 
warrant  depends,  or  in  the  form  of  such  warrant,  or  in  the  mode 
of  executing  it ;  but  tlie  party  aggrieved  may  bring  an  action  for 
any  special  damage  which  he  may  have  sustained  by  reason  of 
such  irregularity  or  informality  against  the  party  guilty  thereof, 
and  in  such  action  he  shall  recover  no  costs,  unless  the  damages 
awarded  shall  exceed  forty  shillings ;  also  (sect.  142),  that  any 
warrant  to  a  bailiff,  to  give  possession  of  a  tenement,  shall  justify 
the  bailiff  named  therein  in  entering  upon  the  premises  named 
therein,  with  such  assistants  as  he  shall  deem  necessary,  and  in 
giving  possession  accordingly ;  but  the  entry  must  be  made 
between  the  hours  of  nine  in  the  morning  and  four  in  the  after- 
noon ;  and  (sect.  143)  the  warrant  must  be  executed  within  three 
months  from  the  day  it  bears  date,  such  date  to  be  the  day  next 
after  the  last  day  named  by  the  judge  for  the  delivery  of  posses- 
sion of  the  premises.  The  judge,  registrar,  bailiffs,  or  other 
persons  executing  such  warrant,  are  not  to  be  liable  to  any  action 
for  so  doing  by  reason  that  the  person  by  whom  the  same  was 
sued  out  had  not  lawful  right  to  the  possession  of  the  premises  (g). 

Duty  of  bailiffs  of  county  court  to  satisfy  landlord's  claim  for 
rent. — By  sect.  160  of  the  County  Courts  Act,  1888  (h),  it  is 
enacted,  that  sect.  1  of  8  Anne,  c.  14  («'),  shall  not  apply  to  goods 
taken  in  execution  under  the  warrant  of  a  county  court ;  but  the 
landlord  may,  at  any  time  within  five  clear  days  from  the  date  of 
the  taking,  or  before  the  removal  of  the  goods,  deliver  to  the 
bailiff  or  officer  making  the  levy  a  claim  in  writing  for  rent, 
signed  by  himself  or  his  agent,  stating  the  amount  of  the  rent  in 
arrear,  and  the  time  for  which  it  is  due ;  and,  if  such  claim  is 

(e)  51  &  52  Viot.  c.  43,  s.  33.  (ff)  lb.,  s.  144. 

(d)  16.,  s.  33.  W  lb.,  a.  160. 

(e)  16.,  s.  34.  0)  ^nte,  p.  970. 
(/)  lb.,  s.  52. 
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made,  the  bailiff  or  officer  making  the  levy  is  to  distrain  for  the 
rent  so  claimed _  and  the  costs  of  the  distress;  but  he  is  not, 
within  live  days  next  after  such  distress,  to  sell  any  part  of  the 
goods  unless  they  be  of  a  perishable  nature,  or  upon  the  request 
in  writing  of  the  party  whose  goods  have  been  taken.  After  the 
iive  days  the  bailiff  is  to  sell  such  of  the  goods  under  the  execu- 
tion and  distress  as  will  satisfy,  first,  the  costs  of  the  sale,  next 
the  claim  of  the  landlord,  not  exceeding  the  rent  of  four  weeks 
where  the  tenement  is  let  by  the  week,  the  rent  of  two  terms  of 
payment  where  the  tenement  is  let  for  any  other  term  less  than 
a  year,  and  the  rent  of  one  year  in  any  other  case,  and,  lastly,  the 
amount  for  which  the  warrant  was  issued.  If  any  replevin  is 
made  of  the  goods  so  taken,  the  bailiff  is,  notwithstanding,  to  sell 
such  portion  thereof  as  will  satisfy  the  costs  of  the  sale  under  the 
execution,  and  the  amount  for  which  the  warrant  was  issued.  In 
either  event  the  overplus  of  the  sale,  if  any,  and  the  residue  of 
the  goods,  are  to  be  returned  to  the  defendant. 

The  bailiff  cannot  distrain  the  goods  of  a  stranger  on  the 
demised  premises  for  the  purpose  of  satisfying  the  landlord's 
rent  (k).  By  the  Law  of  Distress  (Amendment)  Act,  1888  (I),  no 
person  shall  act  as  bailiff  to  levy  any  distress  for  rent,  unless  he 
shall  be  authorized  as  bailiff  by  a  certificate  in  writing  from  a 
county  court  jtfdge.  The  certificate  may  at  any  time  be  cancelled 
or  declared  void  by  the  county  court  judge  (m).  If  any  person, 
not  holding  a  certificate,  levy,  contrary  to  the  provisions  of  the 
Act,  a  distress,  he  and  the  person  authorizing  him  so  to  levy  are 
deemed  to  have  committed  a  trespass  (w). 

Breach  of  duty — Bemedyh/  action  (o). — By  sect.  53  of  the  County 
Courts  Act,  1888  (p),  notice  of  action  was  required  to  be  given 
to  all  persons  acting  in  execution  of  that  Act ;  and  if  the  bailiff 
of  a  county  court,  under  a  warrant  against  the  goods  of  A,  by 
mistake  took  those  of  B,  this  was  held  to  be  an  act  done  in 
pursuance  of  the  County  Courts  Act,  which  entitled  the  bailiff  to 
notice  of  action  (q).    This  provision  as  to  notice  of  action  has 

(7i;)  Beard  v.  Knight,  8  B.  &  B.  865 :  of  whiot  the  defendant  is  an  ofBcer,  or 

27  L.  J.  Q.  B.  359 ;  Foulger  v.  Taylor,  in  an  adjoining   district   (^Partridge  v. 

5  H.  &  N.  202;  29  L.  J.  Ex.  154.     As  to  ElMngton,  L.  E.  6  Q.  B.  82;  40  L.  J. 

seizing  defendant's  goods  on  another's  Q.  B.  49),  the  judge  of  which  is  not  the 

premises,  see  Hughes  v.  Smallwood,  25  judge  of  a  court  of  which  the  defendant 

Q.  B.  D.  306;  59  L.  J.  Q.  B.  503.  is  an  officer;    and  the  section    would 

(J)  51  &  52  Vict.  0.  21,  s.  7.  appear  to  extend  to    suits  in  equity. 

(m)  58  &  59  Yict.  o.  24,  s.  1,  which  Idnford  v.  6udgeon,l,.  B.  6  Ch.  359;  40 

repeals  so  much  of  sect.  7  of  51  &  52  L.  J.  Oh.  514. 

Vict.  c.  21  as  refers  to  the  cancellation  (p)  51  &  62  Vict.  c.  43,  s.  53. 

of  a  certificate.  (g)  Burling  v.  Marley,  3  H.  &  N.  271  ; 

(»)  51  &  52  Vict,  c.  21,  s.  7,  ante,  p.  27  L.  J.  Ex.  258.    As  to  parties  inter- 

320.  fering  in  the  execution  of  the  process, 

(o)  By  51  &  52  Vict.  o.  43,  s.  43,  if  the  so  as  to  become  personally  liable    for 

action  is  brought  in  the  county  court,  trespass,  see   Oi-nnshaw  v.  Chapman,  7 

the  summons  may  issue  in  the  district  H.  &  N.  911 ;  31  L.  J.  Ex.  277. 
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been  repealed  by  the  Public  Authorities  Protection  Act,  1893  (r), 
and  a  bailiff  is  now  entitled  to  the  protection  given  by  that  Act 
in  respect  of  any  act  done  in  pursuance,  or  execution,  or  intended 
execution,  of  the  Act  of  1888,  or  in  respect  of  any  alleged  neglect 
or  default  in  the  execution  of  such  Act  (s). 

Breach  of  duty — Action — Demand  of  warrant. — By  sect.  54  of  the 
County  Courts  Act,  1888  {t),  it  is  enacted  that  no  action  shall  be 
commenced  against  any  bailiff,  or  against  any  person  acting  by 
his  order  or  in  his  aid,  for  anything  done  in  obedience  to  any 
warrant  under  the  hand  of  the  registrar  and  the  seal  of  the 
court,  until  demand  has  been  made  or  left  at  the  office  of  such 
bailiff  by  the  party  intending  to  bring  such  actidii,  or  by  his 
solicitor  or  agent,  in  writing,  signed  by  the  party  demanding  the 
same,  of  the  perusal  and  copy  of  the  warrant,  and  the  same  has 
been  refused  or  neglected  for  the  space  of  six  days  after  such 
demand;  and  in  case,  after  demand  and  compliance  therewith, 
by  showing  the  warrant  to  and  permitting  a  copy  to  be  taken  by 
the  party  demanding  the  same,  any  action  shall  be  brought 
against  the  bailiff,  or  other  person  acting  in  his  aid,  for  any  such 
cause,  without  making  the  registrar  who  signed  or  sealed  the 
warrant  defendant,  then,  on  producing  or  proving  the  warrant  at 
the  trial  of  the  action,  a  verdict  shall  be  given  for  the  defendant, 
notwithstanding  any  defect  of  jurisdiction  or  other  irregularity  in 
the  warrant ;  and,  if  the  action  be  brought  jointly  against  the 
registrar  and  also  against  the  bailiff,  or  person  acting  in  his  aid, 
then,  on  proof  of  the  warrant,  the  finding  shall  be  for  the  bailiff, 
and  for  the  person  so  acting  as  aforesaid,  notwithstanding  such 
defect  or  irregularity  ;  and  if  the  verdict  is  against  the  registrar, 
the  plaintiff  is  to  recover  his  costs  against  him,  the  costs  including 
such  costs  as  the  plaintiff  is  liable  to  pay  the  defendant  for  whom 
the  verdict  is  found  («). 

Breach  of  duty — Action — Staying  proceedings. — Sect.  157  of 
the  County  Courts  Act,  1888  (x),  enacts  that,  if  any  claim  shall 
be  made  to  goods  or  chattels  taken  in  execution,  or  in  respect  of 
the  proceeds  or  value  thereof,  by  any  person,  it  shall  be  lawful 
for  the  registrar,  upon  application  of  the  high  bailiff,  as  well 
before  as  after  any  action  brought  against  him,  to  issue  a 
summons,  calling  before  the  court  as  well  the  party  issuing  the 
process  as  the  party  making  the  claim ;    and  the  judge  is  to 

(r)  56  &  57  Viot.  o.  61,  s.  2.  this  Act,  the  production  of  the  warrant 

(s)  lb.,  a.  1.    Ab  to  this  Act,  see  post,  under  the  seal  of  the  court  shall  be 

Chap.  XIV.,  pp.  1045,  1053.  deemed  sufScient  proof  of  the  authority 

(0  51  &  52  Vict.  o.  43,  s.  54.  of  the  court  previous  to  the  issuing  of 

iu)  By  51  &  52  Vict.  c.  43,  s.  55,  "  in  such  warrant."    See,    as    to    sect.    55, 

any  action  commenced  against  any  per-  Aspey  v.  Jones,  51  L.  J.  Q.  B.  98. 

sou  for  anything  done  in  purBuance  of  (tc)  51  &  52  Viot.  c.  43,  s.  157. 
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adjudicate  upon  the  claim,  and  make  such  order  between  the 
parties  in  respect  thereof  and  of  the  costs  of  the  proceedings  as 
he  shall  think  fit;  and  he  is  also  to  adjudicate  between  the 
parties  or  either  of  them  and  the  high  bailiff  with  respect  to  any 
damage,  or  claim  of  or  to  damages,  arising  or  capable  of  arising 
out  of  the  execution  of  such  process,  and  to  make  such  order  in 
respect  thereof  and  of  the  costs  of  the  proceedings  as  to  him 
shall  seem  fit ;  and  such  orders  are  to  be  enforced  like  any  other 
order  in  any  action  brought  in  the  county  court,  and  are  to  be 
final  and  conclusive  as  between  the  parties  and,  as  between  them 
or  either  of  them,  the  high  bailiff,  unless  the  decision  of  the  court 
is  in  either  ca%e  appealed  from. 

The  order,  therefore,  disposes  not  only  of  claims  actually 
brought  forward,  but  also  bars  claims  which  might  have  been 
brought  forward  for  adjudication  but  were  not  (?/). 

Gonstahles — Exemption  of  constables,  officers,  and  their  assistants 
from  liability  for  acts  done  by  them  in  obedience  to  warrant  of 
justices. — Sect.  6  of  the  Constables  Protection  Act,  1750  (2), 
provides  that  no  action  shall  be  brought  against  any  constable  or 
other  officer,  or  against  any  person  acting  by  his  order  and  in  his 
aid,  for  anything  done  in  obedience  to  any  warrant  under  the 
hand  or  seal  of  any  justice,  until  demand  has  been  made  or  left 
at  his  usual  place  of  abode  by  the  party  intending  to  bring  the 
action,  or  by  his  attorney  or  agent,  in  writing,  signed  by  the 
party  demanding  the  same  (a),  of  the  perusal  and  copy  of  such 
warrant,  and  the  same  hath  been  refused  or  neglected  for  the 
space  of  six  days  after  such  demand ;  and  in  case  after  such 
demand  and  compliance  therewith  any  action  shall  be  brought 
against  such  constable,  officer,  or  person  acting  by  his  order  and 
in  his  aid,  without  making  the  justice  who  sealed  the  warrant  a 
defendant,  the  jury  shall,  on  production  and  proof  of  the  warrant 
at  the  trial  (&),  give  their  verdict  for  the  defendant,  notwith- 
standing any  defect  of  jurisdiction  in  such  justice ;  and,  if  the 
action  is  brought  jointly  against  the  justice  and  constable,  or 
officer,  &c.,  then,  on  proof  of  the  warrant,  the  jury  shall  find 
for  such  constable,  officer,  &c.,  notwithstanding  such  defect  of 
jurisdiction. 

This  section  is  obviously  intended  to  protect  the  officer  in 
those  cases  only  where  the  justice  remains  liable.     It  is  necessary, 

(2/)  Death  v.  Harrison,  L.  E.  6  Ex.  of  demand  may  be  given  by  production 

15 ;  40  L.  J.  Ex.  26.  of  a  duplicate  original  witbout  notice  to 

(f)  24  Geo.  2,  o.  44,  s.  6.     See  ante,  p.  produce  :  see  Jory  v.  Orchard,  2  Bos.  & 

952.  P.  39,  41,^ej-LordEldon,  C.J. 

(a)  As  to  what  Constitutes  evidence  of  (6)  As  to  when  secondary  evidence 

demand,  see  Olarh  v.  Woods,  2  Excb.  may  be  given  of  the  contents  of  the 

40.5;  17  L.  J.  M.  C.  189;  CoZKnsv.  iJose,  warrant,  see  Fernley  v.   Worthingtoit,  1 

5  M.  &  W.  191 ;  8  L.  J.  Ex.  273.    Proof  M.  &  a.  491 ;  10  L.  J.  M.  0.  81. 
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in  order  to  bring  the  officer  within  it,  that  he  should  act  most 
strictly  in  obedience  to  the  warrant ;  and,  if  he  does  so,  the  statute 
gives  him  an  absolute  protection  at  whatever  time  the  suit  may  be 
brought  against  him  (c).  Where  the  warrant  under  which  the 
constable  acted  was  lodged  in  the  hands  of  the  gaoler  at  the  time 
the  plaintiff  was  taken  to  prison,  and  the  constable  proved  that, 
when  the  demand  for  the  perusal  of  the  warrant  was  made,  he 
produced  a  correct  copy  of  it,  telling  the  person  making  the 
demand  that  the  original  was  in  the  hands  of  the  gaoler,  and  no 
objection  was  made  to  the  non-production  of  the  original,  it  was 
held  that  there  had  been  a  substantial  compliance  with  the 
requirements  of  the  statute  by  the  officer,  so  as  to  entitle  him  to 
the  benefit  of  the  statutory  protection.  The  conduct  of  the  agent 
of  the  plaintiff,  observed  Lord  Denman,  C.J,,  "  was  such  as  to 
lead  to  the  belief  that  the  delivery  of  a  copy  "  of  the  warrant, 
"  under  the  circumstances,  was  all  that  was  required.  But  for  this, 
steps  might  have  been  taken  to  procure  the  original ;  and  the 
plaintiff  cannot  therefore  rely  on  its  non- production  to  oust  the 
defendants  of  the  protection  of  the  statute  "  (d). 

Every  person  to  whom  a  statute  requires  a  warrant  to  be 
directed,  and  who  is  required  to  execute  the  same,  may  be  con- 
sidered an  officer  of  the  law,  coming  within  the  principle  of  the 
protection  afforded  by  this  statute  (e),  and  has  the  period  of  six 
days  after  the  demand  of  his  authority  for  the  production  of  it ; 
within  which  time,  if  he  complies  with  the  demand,  he  secures  his 
indemnity.  But,  if  he  delays  after  tliat  time,  he  subjects  himself 
to  be  sued  as  any  other  person.  If,  however,  after  the  six  days 
have  expired,  but  before  the  issue  of  a  writ,  he  complies  with  the 
demand,  he  is  still  entitled  to  the  protection  of  the  statute  (/). 
This  statute  is  confined  to  actions  of  tort  (ff)  ;  and  the  officer,  in 
order  to  be  entitled  to  the  protection,  must  show  that  in  doing 
what  he  did  he  acted  in  obedience  to  the  warrant ;  for,  if  he 
exceeds  his  authority,  or  acts  without  a  warrant,  or  arrests  a  person 
not  named  in  the  warrant,  he  is  not  entitled  to  the  benefit  of  the 
statute  (h). 

If  the  warrant  is  directed  to  be  executed  within  the  limits  of  a 
particular  county,  and  the  officer  by  mistake  executes  it  beyond 
the  prescribed  limits,  he  has  not  acted  in  obedience  to  the  warrant, 
and  is  not  entitled  to  the  statutory  protection  (i).     Neither  can 

(c)  Abbott,  O.J.,  Barton  v.  Williams,  3  (g)  Irving  v.  Wilson,  4  T.  E.  485.   See 
B  &  Aid.  at  p.  333.                                       also  Buller's  K.  P.  24 ;  Fletcher  v.   Wil- 

(d)  Atkins  v.  Kilby,  11  Ad.  &  E.  785;      Mns,  6  East,  283. 

9  L.  J.  M.  0.  52.  Qi)  Sell  v.   OaUey,  2  M.  &  S.  259 ; 

(e)  Pedley  v.  Davis,  10  C.  B:  N.  S.      Postlethwaite  v.  Gibson,  3  Esp.  226 ;  Qal- 
492  •  30  L.  J.  0.  P.  374.  Hard  v.  Laxton,  2  B.  &  S.  363 ;  31  L.  J. 

(/)  Jones  v.    Vaughan,  5  East,  444,      M.  0.  123. 
448.  (i)  Milton  v.  Green,  5  Ea^t,  283. 
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he  claim  the  benefit  of  the  statute  in  cases  where,  when  acting 
under  a  search-warrant,  he  has  seized  and  taken  away  articles  not 
mentioned  in  the  warrant,  and  not  necessary  to  be  seized  in  order 
to  assist  in  proof  of  the  identity  of  the  other  goods  mentioned  in 
the  warrant  (k) ;  nor  where,  under  a  warrant  to  apprehend  A,  or  to 
seize  the  goods  of  A,  he  apprehends  B,  or  takes  the  goods  of  £  (Z) ; 
nor  if  he  exceeds  the  authority  givea  him  by  the  warrant  and 
commits  any  excess,  such  as  remaining  longer  in  a  dwelling-house 
than  he  was  legally  authorized  to  remain,  or  breaking  open  doors 
and  windows  which  he  was  not  authorized  to  break  open  (m).  But, 
whenever  the  ofScer  has  acted  in  obedience  to  the  warrant,  he 
secures  his  indemnity  by  complying  with  the  requirements  of  the 
statute,  although  the  warrant  may  be  illegal  or  improper,  or  may 
have  been  granted  by  a  magistrate  who  had  no  jurisdiction  or 
power  to  grant  it  [n).  If  the  officer  loses  the  protection  of  the 
statute,  he  must  justify  under  the  justice's  warrant  (o). 

By  11  &  12  Vict.  c.  43,  s.  19,  constables  are  authorized  to 
execute  warrants  out  of  their  districts,  provided  they  are  executed 
within  the  jurisdiction  of  the  justice  granting  or  backing  the 
same.  But  the  constable  is  not  bound  to  execute  a  warrant  out 
of  his  own  district  {p).  A  warrant  of  distress  for  rates  directed  to 
two  persons  jointly  in  respect  of  a  matter  connected  with  the 
execution  of  a  public  authority,  may  be  executed  by  one  of  them 
alone  {q). 

Excess  of  authority. — If  a  constable  abuses  the  legal  authority 
conferred  upon  him  by  detaining  a  prisoner  an  unreasonable  time 
without  taking  him  before  a  magistrate,  oi  by  unnecessarily  hand- 
cuffing him,  he  cannot  protect  hiihself  under  the  warrant.  A 
constable  or  peace-officer  has  no  right  to  handcuff  an  unconvicted 
prisoner,  unless  he  has  attempted  to  escape,  or  there  is  reasonable 
apprehension  of  an  escape  or  rescue.  "  Such  a  degree  of  violence 
and  restraint  upon  the  person,"  observed  Bayley,  J.,  "  cannot  be 
justified,  even  by  a  constable,  unless  he  makes  it  appear  that  there 
are  good  special  reasons  for  his  resorting  to  it "  {r).  If  a  con- 
stable armed  with  a  search-warrant  searches  the  wrong  house,  or 


(70  Crozier  v.  Cundey,  6  B.  &  0.  232  ;  Bos.  &  P.  158  ;   Reg.  v.  Davis,  L.  &  0. 

a  L.  J.  (0.  S.)  M.  0.  50.  64 ;  30  L.  J.  M.  C.  159. 

(0  Money  v.  Leach,  3  Burr.  1768 ;  Kay  (o)  Bead  v.  Ooher,  13  0.  B.  850 ;  22  L. 

V.  Grover,  7  Bing.  812 ;   sub.  mm.  Kay  3.  0.  P.  205. 

V.   Grace,  5    M.   &   P.   145 ;    Hoye  v.  («)  Gimhert  v.  Coyney,  M'Clel.  &  Y. 

Sush,  1  M.  &  Gr.  775 ;  10  L.  J.  M.  C.  469. 

168.  (7)  Lee  v.  Vessey.,  1  H.  &  N.  90 ;  25 

(m)  Peppercorn  v.  Hofman,  9  M.  &  W.  L.  J.  Ex.  271. 

628 ;  12  L.  J.  Ex.  270 ;  Bell  v.  Oahley,  2  (r)  Wright  v.  Court,  G  D.  &  E.  at  p. 

M.  &  S.  259.     See  Sir  Michael  Foster's  625 ;  4  L.  J.  (O.  S.)  K.  B.  17  ;  Griffin  v. 

Discourse  of  Homicide,  p.  319.  Coleman,  4  H.  &  N.  265 ;  28  L.  J.  Ex. 

(n)  Athins  v.  Kilhy,  11  Ad.  &  E.  784;  131. 
9  L.  J.  M.  C.  52 ;    Price  v.  Messenger,  2 
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stays  an  unreasonable  time  in  a  house  he  is  authorized  to  search, 
or  uses  any  unnecessary  violence  in  the  execution  of  the  warrant, 
or  seizes  things  not  specified  in  the  warrant,  and  which  are  not 
likely  to  furnish  evidence  of  the  identity  of  the  articles  stolen 
and  mentioned  in  the  warrant,  or  to  support  a  charge  of 
felony,  he  becomes  a  trespasser,  and  is  liable  to  an  action  for 
damages  (s). 

Statutory  protection  to  constables  from  vexatious  actions, — Prior 
to  January  1,  1894,  there  were  many  statutory  provisions  for  the 
protection  of  persons  acting  in  execution  of  any  statutory  or 
other  public  duty.  Thus  the  statutes  7  Jac.  1,  c.  5,  and  21  Jac.  1, 
c.  12,  s.  5,  contained  special  provisions  for  the  protection  of  con- 
stables, their  deputies  or  assistants,  in  respect  of  any  action  upon 
the  case,  trespass,  battery,  or  false  imprisonment,  for  or  concern- 
ing any  matter  by  them  done  by  virtue  of  their  offices.  These 
statutes,  however,  have  been  expressly  repealed  by  the  Public 
Authorities  Protection  Act,  1893  {t),  which  by  sect.  2  repeals  any 
general  public  Act  to  which  that  Act  applies,  i.e.  as  regards  actions 
brought  against  any  persons  for  acts  done  by  them  in  execution 
or  intended  execution  of  any  statute  or  of  any  public  duty  or 
authority,  and  in  such  cases  the  special  provisions  as  to  local 
venue,  the  limitation  of  time  within  which  proceedings  were  to  be 
commenced,  notice  of  action,  costs,  or  pleading  the  general  issue, 
were  repealed,  and  the  special  defences  provided  in  sect.  1  are 
substituted  in  lieu  thereof.  The  Act  of  1893  is  dealt  with  at 
length  in  Chapter  XIV.  {^ost,  p.  1045). 

The  Special  Constables  Act,  1831  (u),  which  authorized  the 
appointment  of  special  constables,  made  special  provision  by  sect. 
19  for  the  protection  of  persons  acting  in  execution  of  the  Act,  in 
respect  to  actions  and  prosecutions  to  be  commenced  against  any 
person  for  anything  done  in  pursuance  of  the  Act.  This  section, 
however,  has  been  repealed  by  the  Public  Authorities  Protection 
Act,  1893  {x),  and  any  action  now  brought  is  subject  to  the  con- 
ditions laid  down  in  the  Act,  which  are  dealt  with  at  length  in 
Chapter  XIV.  {post,  p.  1045). 

The  duties,  powers,  and  liabilities  of  borough  constables  are 
defined  by  the  Municipal  Corporations  Act,  1882,  sects.  191,  193, 
194,  and  of  special  constables  by  sect.  196.  By  sect.  191  (2) 
borough  constables  are  to  have  such  powers  and  privileges,  and  be 
liable  to  all  such  duties  and  responsibilities,  as  any  constable  has 
or  is  liable  to  for  the  time  being  in  his  constablewick  at  common 
law  or  by  statute ;  and  by  sect,  196  (2)  special  constables  are  to 

(s)  Crozier  v.  Oundmj,  G  B,  &  C.  232  ;  (t)  56  &  57  Viot.  c,  61,  Sohed. 

5  L.  J.  (O.  S.)  M.  0.  50.   Biirn'B  Justice,  (m)  1  &  2  Will.  4,  c.  il,  s.  19. 

Seakch-Wakbant.  (a-)  56  &  57  Vict.  c.  61,  Soiled. 
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have  the  pdwets  and  immunities  and  be  liable  to  all  the  penalties 
of  the  Special  Constables  Act,  1831  (y). 

By  2  &  3  Vict.  c.  93,  for  the  establishment  of  county 
constables,  it  is  proyided  (sect.  8)  that  the  chief  constable,  and 
other  constables  appointed  under  that  Act,  shall  have  all  the 
powers,  privileges,  and  duties  throughout  the  county,  and  in  all 
liberties,  franchises,  and  detached  parts  of  counties  locally  situate 
within  the  county,  and  also  in  any  adjoining  county,  which  any 
constable  has  within  his  constablewick,  by  virtue  of  the  common 
law,  or  any  statute  made  or  to  be  made  (2) ;  and  every  protective 
provision  of  1  &  2  Will.  4,  c.  41,  is  to  be  deemed  to  extend  to 
the  constables  appointed  under  that  Act  (a). 

Where  a  constable  is  acting  bona  fide,  and  wljfch  an  honest 
opinion  that  he  is  discharging  his  duty,  and  thaj  he  is  ac|;ing  at 
the  time  in  obedience  to  the  warrant  of  a  magistrate,  he  is  entitled 
to  the  statutory  protection,  although  he  is  altogether  mistaken  in 
the  proceedings  he  has  adopted,  and  had  in  truth  no  warrant  or 
authority  for  what  he  has  done.  If,  for  example,  an  officer,  mean- 
ing lonafide  \p  act  under  a  warrant,  by  mistake  arrested  the  wrong 
person,  or  seized  the  goods  of  ^he  wrong  party,  and  so  did  an  act 
which  the  warrant  did  not  order  him  to  do,  and  for  which  he  had, 
consequently,  no  authority,  he  was,  nevertheless,  if  he  acted  hona 
fide,  entitled  to  the  benefit  of  the  protecting  clause,  limiting  the 
time  for  the  bringing  of  an  action  against  him  for  the  trespass  Q>). 

Gaolers — Liabilities  of  gaolers. — A  gaoler  who  receives  a  prisoner 
under  a  warrant  is  not  responsible  in  damages  if  the  warrant  has 
been  irregularly  issued ;  buj,  if  the  wrong  man  has  been  arrested  (c) 
and  brought  to  him,  or  the  warrant  is  al|;ogether  void  and  a  mere 
nullity,  he  will  be  responsible  for  his  detention.  Where  the  plain- 
tiff had  been  delivered  into  the  custody  of  the  gaoler  of  a  liberty 
under  a  good  warrant  for  arrest,  though  the  execution  of  it  was 

(y)  This   section   only   extended   to  bilities ;  and  by  20  Vict.  c.  2,  s.  4,  the 

things  done  in  pursuance  of  this  Act,  statutes  2  &  3  Vict.  c.  93,  3  &  4  Vict.  c. 

and  was  held  not  to  apply  to  a  constable  88,  and  19  &  20  Vict.  c.  69,  are  to  be 

acting  under  the  Contagious  Diseases  construed  together  as  one  Act.   By  56  & 

(Animals)  Act,  1878.    Bryson  v.  Russell,  57  Vict.  c.  10,  s.  1,  constables  employed 

14  Q.  B.  D.  721 ;  54  L.  J.  Q.  B.  144.  on  fire  duty  are   to  be  deemed  to  be 

(z)  See  Mellor  v.  Leather,  1  E.  &  B.  engaged  on  police  duty.     Sect.  53  of  the 

623.  Metropolitan  Police  Courts  Act,  1839  (2 

(a)  This   last-mentioned   statute    is  &  3  Vict.  c.  71),  which  dealt  with  de- 

ameuded  by  2  &  3  Vict.  c.  93,  which  fences  to  actions  brought  against  metro- 

providea  for  the  couaolidation  of  county  politan  police  constables  for  acts  done 

and  borough  police  establishments,  and  by  them  In  the  execution,  or  intended 

of    their    mutual    powers,    privileges,  execution,  of  their  duty,  has  been  ex- 

and    duties   throughout   counties    and  pressly  repe.iled  by  56  &  57  Vict.  c.  61, 

boroughs;  an i  19  &  20  Vict.  c.  69,  for  Sohed. 

rendering  more  effectual  the  police  in  (6)  Parton  v.  Williams,  3  B.  &  Aid. 

counties  and  boroughs,  makes  (s.  15)  335 ;  Smith  v.  Wiltshire,  2  B.  &  B.  G19  ; 

further  provision  for  the  consolidation  5  Moore,  322. 

of   county    and   borough  police,    their  (e)  See   Griffin  v.  Coleman,  4  H.  &  N. 

powers,  privileges,  duties  an  I  responsi-  265  ;  28  L.  .J.  Ex.  134. 
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illegal,  inasmuch  as  the  plaintiff,  under  a  warrant  to  the  bailiff  of 
the  liberty,  had  been  arrested  without  the  liberty,  and  afterwards 
carried  into  the  liberty  and  delivered  to  the  gaoler,  it  was  held  that 
an  action  could  not  be  maintained  against  the  gaoler,  who  was  not 
bound  to  inquire  whether  the  original  arrest  was  tortious  or  not ; 
and  it  was  said  by  the  court  "  that,  if  he  had  been  informed  of  the 
tortious  taking  (without  being  of  jjhe  covin  or  practising  therein), 
he  ought,  nevertheless,  to  detain  the  prisoner,  he  being  delivered  to 
him  with  a  good  warrant  of  arrest,  though  the  execution  of  it  was 
illegal ;  for,  if  such  information  had  been  false,  and  the  gaoler  had 
set  the  prisoner  at  large,  he  had  been  liable  to  be  sued  for  the 
escape ; "  and  the  plaintiff  was  not  without  remedy,  for  he  had  a 
good  action  against  the  wrong-doers  (d).  But,  if  a  sheriff's  officer 
arrests  the  wrong  man,  and  hands  him  over  to  a  gaoler,  in  that 
case,  as  the  arrest  is  altogether  unjustifiable,  and  the  warrant  no 
protection,  the  gaoler  who  detains  the  wrong  man  is  responsible 
for  the  wrongful  imprisonment,  and  cannot  justify  under  the 
warrant,  though  he  had  no  means  of  ascertaining  the  identity  of 
the  party  brought  to  him  with  the  person  named  in  the  warrant, 
for  the  gaoler's  want  of  knowledge  would  not  prevent  his  being 
a  trespasser  (e).  It  has  been  said  that  imprisonment  in  an 
unauthorized  part  of  a  prison  amounts  to  a  trespass  (/),  but, 
although  prima  facie  a  trespass,  the  gaoler  would  not  necessarily 
be  guilty  of  trespass  for  every  irregular  distribution  of  prisoners 
under  a  lawful  commitment  (g).  A  prisoner  who  has  been 
sentenced  to  imprisonment  for  the  space  of  one  calendar  month  is 
entitled  to  be  discharged  out  of  custody  on  the  day  in  the  suc- 
ceeding month  immediately  preceding  the  day  corresponding  to 
that  from  which  his  sentence  took  effect  (h). 

Court  of  bankruptcy — Liability  of  officer  executing  search-warrant. 
— By  sect.  119  of  the  Bankruptcy  Act,  1883  (i),  a  search-warrant 
for  the  discovery  of  any  property  of  a  debtor  may  be  executed  in 
manner  prescribed,  or  in  the  same  manner,  and  subject  to  the  same 
privileges,  in  and  subject  to  which  a  search  warrant  for  property 
supposed  to  be  stolen  may  be  executed  according  to  law. 

General  government  officers. — An  officer  representing  his  sove- 
reign in  all  functions,  civil  and  military,  may  be  made  to  answer 

(d)  Olliet  V.  Bessey,  T.  Jones,  214 ;      L.  J.  Ex.  137. 

Butt  V.  Newman,  Gow.  97.     See  Bender-  (g)  See  Boscoe  on  Evidence  (17th  ed.), 

son  V.  Preston,  21  Q.  B.  D.  362 ;  57  L.  at  p.   901 ;  Kemp  v.  Neville,   10  0.  B. 

J.  Q.  B.  607,  as  to  how  far  u.  commit-  N.  S.  528 ;  31  L.  J.  0.  P.  158. 

ment  warrant  protects  the  governor  of  a  (70  Migotti  v.  Colvill,  4  0.  P.  D.  238  ; 

gaol.  18  L.  J.  0.  P.  695;    Withers  v.  Heiibif, 

(e)  Aaron  v.  Alexander,  3  Campb.  35 ;  Oro.  Jac.  379.  As  to  detention  by  gaoler 
■Griffin  V.  Coleman,  4  H.  &  N.  265;  28  beyond  the  proper  period,  see  Moone  v  . 
L.  J.  Ex.  134.  Bro.  Abr.  Trespass,  pi.  Hose,  L.  R.  4  Q.  B.  486 ;  38  L.  L.  Q.  B. 
133,  256,  265.  236. 

(/)  COibett  V.  Grey,  4  Exch,  729 ;   19         (?)  46  &  47  Vict.  c.  52,  s.  119. 
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for  an  abuse  of  his  authority,  and  for  the  exercise  of  arbitrary 
power  above  and  beyond  the  law.  An  act  of  authority,  lawful  in 
itself  if  rightly  done,  may  become  wholly  unlawful  and  unjustifiable 
by  the  harsh,  oppressive,  and  cruel  manner  in  which  it  is  executed ; 
for,  where  the  law  authorizes  an  act  to  be  done,  it  does  not  pro- 
tect unnecessary  violence  or  cruelty  in  the  doing  of  it  {Jc).  An 
aggrieved  person  may,  without  the  authority  of  the  Attorney- 
General,  sue  an  officer  of  the  Crown  to  restrain  a  threatened  act 
in  alleged  pursuance  of  a  statute,  but  really  outside  its  limits  (Z). 
Although  an  action  for  trespass  committed  or  intended  is  not 
maintainable  against  officials  of  the  Crown  or  Government  in  their 
official  capacity  or  as  an  official  body,  yet  it  will  lie  against  them 
in  respect  of  acts  actually  done  or  directed  by  them  if  sued  in 
their  individual  capacity,  even  though  such  acts  be  done  by  the 
authority  of  the  Government  (m). 

Governors  of  colonies. — Every  governor  of  a  colony  is  responsible 
in  damages  for  unlawfully  spoiling,  plundering,  or  imprisoning 
his  Majesty's  subjects  (w).  The  governor  of  a  colony  (in  ordinary 
cases)  cannot  be  regarded  as  a  viceroy,  nor  can  it  be  assumed  that 
he  possesses  general  sovereign  power.  His  authority  is  derived 
from  his  commission,  and  is  limited  to  the  powers  thereby  expressly 
or  impliedly  entrusted  to  him  ;  and  he  is  responsible  for  acts  which 
are  wholly  beyond  the  authority  confided  to  him.  Such  acts, 
though  the  governor  may  assume  to  do  them  as  governor,  cannot 
be  considered  as  done  on  behalf  of  the  Crown,  or  to  be  in  any 
proper  sense  acts  of  state  (o).  Where  a  carpenter,  who  followed  a 
train  of  artillery,  but  who  was  not  subject  to  martial  law,  brought 
an  action  against  the  governor  of  Gibraltar  for  an  assault  and 
battery,  and  showed  that  he  had  been  tried  by  court-martial,  and 
sentenced  to  be  whipped,  and  that  the  governor  confirmed  the 
sentence,  which  was  then  carried  into  effect,  it  was  held  that  the 
action  was  maintainable  against  the  governor,  by  reason  of  his 
having  had  a  share  in  the  sentence,  and  the  plaintiff  recovered 
500?.  damages  (p).  But  whatever  is  a  justification  in  the  place 
where  the  thing  is  done,  is  a  justification  in  the  place  where  the 
cause  of  action  is  tried  (q)  ;  and,  if  the  colonial  legislature  passes 
an  act  of  indemnity  which  is  assented  to  by  the  Crown  before  any 
action  is  commenced  in  this  country,  such  act  of  indemnity  is  a 
bar  to  an  action  in  the  courts  here,  although  the  governor  was  a 

-     (/s)  Sutherland  v.    Murray,    cited  in  (o)  Musgrave  v.  Fulido,  5  App.  Gas. 

Johnstone  v.  Murray,  1  T.  E.  at  p.  538.  102  at  p.  Ill ;  49  L.  J.  P.  0.  20. 

(0  Nireaha  Tamahi  v.  Baker,  70  L.  J.  (p)  Saline's  case,  cited  Cowp.  175. 

P.  C.66;  (1901)  A.  0.  561.  (5)  Mostyn  v.   Fabrigas,   Cowp.   161. 

(m)  Raleigh  v.  Gosohen,  67  L.  J.  Ch.  See  also  Carr  v.  Fracis,  Times  &  Co, 

59 ;  (1898)  1  Oh.  73,  ante,  p.  142.  infra. 

(n)  Hill  V.  Bigge,  3  Moo.  P.  0.  465. 
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necessary  party  to  the  passing  of  the  Act,  and  was  himself  interested 
in  it  (}■). 

Military  and  naval  officers. — A  military  or  naval  officer  is  not 
responsible  for  acts  done  by  him  in  obedience  to  the  commands  of 
his  superior  oiScer,  or  of  the  government  he  serves,  unless  the 
commands  are  manifestly  illegal ;  and  the  justificfition  of  an  officer 
sued  for  acts  of  force  and  violence  may  be  made  to  rest  upon  a 
subsequent  ratification  of  his  acts  by  his  government,  as  vrell  as 
upon  a  precedent  authority  (s).  It  has  also  been  held  that  the 
seizure  by  a  British  naval  officer  of  British  goods  on  a  British 
ship  in  the  territorial  waters  of  a  foreign  sovereign,  effected  under 
the  authority  and  by  the  direction  of  that  sovereign,  cannot  be 
made  J,he  subject  of  legal  proceedings  in  this  country  (t). 

Where  two  vessels  were  chartered  by  the  government  for  a 
naval  expedition,  and  the  captains  of  the  vessels  were  to  pay 
implicit  obedience  to  the  orders  of  the  officers  commanding  the 
expedition,  and  one  of  the  vessels  sustained  damage  from  the  other 
whilst  acting  in  obedience  to  orders,  it  was  held  that  the  owner  of 
the  vessel  doing  damage  could  not  be  made  responsible  to  the 
owner  of  the  vessel  to  which  the  damage  was  done,  if  the  damage 
was  the  natural  result  of  the  execution  of  the  orders  given,  and 
was  not  caused  by  negligence  or  want  of  nautical  skill  in  the 
execution  of  the  orders  (u). 

Military  and  naval  officers  are  not  responsible  for  arrests  made 
by  them  in  the  exercise  and  discharge  of  their  military  and  naval 
authority  (x) ;  but,  if  they  exceed  their  authority,  and  make  arrests 
for  offences  which  are  not  military  or  naval  offences,  and  over 
which  they  have  no  jurisdiction  or  authority,  they  will  be  respon- 
sible in  damages  for  their  unlawful  acts  (y). 

An  action  is  not  maintainable  by  a  subordinate  officer  against 
his  superior  officer  for  an  act  done  in  the  course  of  discipline,  and 
under  powers  incident  to  his  position  (z) ;  for  a  court  of  law  will 
not  take  cognizance  of  matters  of  military  discipline  between 
military  men  (a). 

Customs  and  revenue  officers. — Customs  officers,  acting  under 
an  authority  given  them  by  statute  to  examine  goods,  in  order  to 

(r)  Phillips  V.  Eyre,  L.  K.  6  Q.  B.  1 ;  volunteer  who  liad  been  training  in  camp, 

40  L.  J.  Q.  B.  28.  and  detaining  him  in  military  custody 

(s)  Buron  v.  Denman,  2  Exch.  167.  elsewhere  than  in  camp,  see  Marlts  v. 

(t)  Carr  v.  Fracis,  Times  &  Co.  (1902),  Frogley  (1898),   1   Q.   B.  888 ;    67  L.  J. 

A.  0.   176 ;  71  L.  J.  K.  B.  361.    The  Q.  B.  605. 

defence  set  up  in  this  case  was  that  the  (y)  Warden  v.  Bailey,  4  Taunt.  67 ;  in 

seizure  was  lawful  by  the  law  of  the  err.  4  M.  &  S,  400. 

foreign  state  in  question.  (z)  Johnstone  v.  Sutton,  1  T.  E.  544. 

(«)  Hodgkinson  v.  Fernie,  2  C.  B.  N.  S.  (a)  Willes,    J.,    Dawldns   v.    BoUeby 

415,  436;  26  L.  J.  C.  P.  217.     See  ante,  {Lord),  4  I".  &  F.  806;  Keighley  v.  Bell, 

p.  762.  4    ib.   763 ;    Marks  v.    Frogley,  supra ; 

(x)  Bradley  v.  Arthur,  4  B.  &  0.  292,  Marais,  Mx  parte  (1902),  A.  0.  109;  71 

305 ;  6  D.  &  E.  413.    As  to  the  legality  L.  J.  P.  0.  42. 
of  arresting  on  a  charge  of  larceny  a 
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ascertain  the  amount  of  duty  payable  upon  them,  or  whether  they 
are  goods  that  may  lawfully  be  imported,  are  not  liable  to  an 
action  for  the  seizure  (6)  or  the  unlawful  detention  of  the  goods, 
unless  the  goods  are  kept  an  unreasonable  time,  and  there  has 
been  a  clear  abuse  of  authority  on  the  part  of  the  officers.  If, 
honestly  believing  that  goods  are  liable  to  seizure,  they  take  and 
detain  them,  and  the  decision  of  the  matter  is  referred  to  the 
proper  authorities,  they  are  not  responsible  for  the  detention  of 
the  property,  although  it  may  turn  out  that  their  judgment  in  the 
matter  was  erroneous,  and  that  the  goods  ought  to  have  been 
examined  and  passed  (c).  And  by  sect.  267  of  the  Customs  Con- 
solidation Act,  1876  (d),  where  in  any  information  or  suit  relating 
to  any  seizure,  a  verdict  or  judgment  is  found  for  the  claimant, 
if  it  appears  to  the  judge  or  justice  before  whom  the  same  was 
heard  that  there  was  reasonable  or  probable  cause  of  seizure,  and 
such  judge  or  justice  certifies  on  the  record  or  information,  such 
certificate  may  be  pleaded  as  a  bar  to  any  action,  indictment,  or 
other  proceeding  against  the  seizor.  In  the  case  of  inland  revenue 
officers  it  is  provided  by  sect.  29  (2)  of  the  Inland  Eevenue 
Regulations  Act,  1890  (e),  that  where  any  civil  or  criminal  pro- 
ceeding is  brought  to  trial  against  any  officer  or  person  employed 
in  relation  to  inland  revenue  on  account  of  the  seizing  or  deten- 
tion of  any  goods,  and  a  verdict  or  judgment  is  given  thereupon 
against  the  defendant,  if  the  court  or  judge  certifies  that  there 
was  probable  cause  for  the  seizure,  the  plaintiff  is  not  to  be 
entitled  to  any  damages,  besides  the  goods  seized,  or  the  value 
thereof,  nor  to  any  costs,  and  the  defendant  is  not  to  be  liable  to 
any  punishment. 

Liability  for  acts  of  subordinates. — Public  officers  employed 
in  the  public  departments  in  the  management  of  the  public 
business  of  the  country,  are  not  responsible  for  the  negligence  or 
misconduct  of  those  who  act  under  them.  Thus,  superior  public 
officers,  such  as  the  Postmaster-General,  the  Lords  Commissioners 
of  the  Treasury,  the  Commissioners  of  Customs  and  Excise,  the 
auditors  of  the  Exchequer,  and  the  like,  are  not  responsible 
in  damages  for  the  negligence  or  misconduct  of  inferior  officers  in 
their  several  departments,  though  the  superior  officers  appointed 
them,  and  had  the  power  of  dismissing  them  (/).     The  liability 

(6)  See  De  Gondouin  v.  iem's,  10  Ad.  by  56  &  57  Vict.  o.  61,  Sohed.    See 

&  E.  117;  9  L.  J.  Q.  B.  148.  further,  Chapter  XIV.,  post,  pp.  1045, 

(o)  Jacohsohny.Blalw,  6  M.&G.  919;  1052. 

13  L.  J.  0.  P.  89.  (e)  53  &  54  Vict.  o.  21,  s.  29  (2). 

(d)  39  &  40  Vict.  c.  36,  b.  267.  Customa  (/)  ToUn  v.  Beg.,  16  C.  B.  N.  S.  at  p. 

officers  were  entitled  to  notice  of  action  351 ;  33  L.  J.  0.  P.  199,  citing  Whitjield 

under  sect.   268,  but    this  section,  to-  v.  Le  Despenoer  (Lord'),  Cowp.  754.     See 

gether  with  sects.  269-272,  as  to  actions  also  Baleigh  v.  Goeohen  (1898),  1  Oh.  73 

against  Bueh  ofScers,  has  been  repealed  §7  L.  J.  Ch,  59,  and  C(nte,  p.  14?, 
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of  the  Postmaster-General  in  this  respect  has  not  been  enlarged 
by  the  Telegraph  Acts,  which  have  placed  him  in  the  position  of 
a  telegraph  company,  and  therefore  he  is  not  liable  for  the  negli- 
gent act  of  a  subordinate  officer  of  the  Post-of&ce  (g).  A  King's 
officer  stationed  on  board  ship  to  do  his  duty  there,  is  not  respon- 
sible for  the  negligent  acts  of  his  subordinate  officers  (Ji)  ;  nor  is 
the  Postmaster-General  responsible  for  the  negligence  or  mis- 
conduct of  clerks  and  letter-sorters  employed  by  him  for  the 
execution  of  certain  public  duties  in  the  Post-office ;  but  these 
public  functionaries  are  responsible  to  every  individual  who 
sustains  damage  by  reason  of  their  own  personal  neglect  or 
misconduct  {{). 

Local  government  officers — Duties  and  responsiUUties  of  trustees 
and  commissioners  of  puUic  works. — Trustees  and  commissioners  of 
public  works  having  certain  public  duties  to  perform  under  the 
authority  of  a  statute,  incur  no  personal  responsibility  for  their 
acts,  if  they  act  within  the  strict  line  of  their  duty  ;  but,  if  they 
order  a  thing  to  be  done  which  is  not  within  the  scope  of  their 
authority  (k),  or  are  guilty  of  negligence  or  misconduct  in  doing 
that  which  they  are  empowered  to  do,  they  reader  themselves 
liable  to  an  action  (I).  If  the  act  done  is  in  itself  lawful,  it  can 
only  become  unlawful  in  consequence  of  the  negligent  and  im- 
proper manner  in  which  it  is  executed  (m). 

Where  an  action  was  brought  against  one  of  several  trustees, 
who  had  joined  in  an  order  made  by  the  trustees  for  cutting  a 
drain  through  certain  lands,  whereby  considerable  damage  bad 
been  done  to  the  plaintiff's  estate,  and  it  appeared  that  the 
trustees  had  acted  in  the  execution  of  statutory  powers,  in  the 
best  mode  they  could,  under  competent  advice,  and  in  the  faithful 
execution  of  the  duties  imposed  upon  them  by  the  legislature,  it 
was  held  that  they  were  not  personally  responsible  for  the  damage 
done  (n)  ;  but,  where  the  trustees  of  a  public  road  covered  over  an 
open  drain  by  the  roadside,  and  thereby  caused  an  accumulation 
of  water  in  the  road,  which  flooded  the  adjoining  land,  and 
swamped   the  plaintiff's   colliery,   it   was  held  that   they  were 


(g)  Bainbridge  v.  Postmaster-Oenerdl,  Clothier  v.  Webster,  12  0.  B.  N.  S.  790 ; 

[1906]  1  K.  B.  178;  75  L.  J.  K.  B.  366.  31  L.  J.  0.  P.  316. 

(7t)  Ante,  p.  761.  (m)  BouUon  v.  Crowther,  2  B.  &  C. 

(i)  Lane  v.  Cotton,  1  Ld.  Eaym.  646;  709;  2  L.  J.  (O.   S.)  K.  B.  139;    Cast 

1  Salk.  17.     See  also  Barry  v.  Arnaud,  Plate  Manufacturers  v.  Meredith,  4  T.  R. 

10  Ad.  &  B.  646;  9  L.  J.  Q.  B.  226.  794. 

(Ji)  See   Cator  v.  Lewisham  Board  of  ()i)  Sutton  v.   Clarice,  6   Taunt.    29 ; 

Works,  5  B.  &  S.  115 ;  34  L.  J.  Q.  B.  74 ;  Grocers'  Co.  v.  Donne,  3  Bing.  N.  C.  34 ; 

New  River  Co.  v.  Johnson,  2  E.  &  E.  435 ;  5  L.  J.  C.  P.  307 ;   Herring  v.  MetropoU- 

29  L.  J.  M.  0.  93 ;    Brownlow  v.  Metro-  tan  Board  of  Works,  19  0.  B.  N.  S.  510 ; 

politan  Board  of  Worlcs,  13  0.  B.  N.  S.  34  L.  J.  M.  0.  234;  Harris  v.  Baher,  4 

768 ;  31  L.  J.  0.  P.  140.  M.  &  S.  27, 

(/)  Jones  V.  Bird,  5  3.  &,  Aid.  837;  .      ■ 
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responsible  in  damages  for  the  injury  (o).  If  trenches  which 
have  been  excavated  by  a  local  authority  in  a  highway,  for  the 
purpose  of  laying  pipes,  have  been  so  improperly  or  negligently 
filled  in  as  to  cause  a  subsidence  of  the  highway,  the  local 
authority  will  be  liable  for  injury  caused  by  the  subsidence  (p). 
So,  where  an  action  was  brought  against  certain  commissioners  of 
pavements  for  so  raising  a  pavement  as  to  obstruct  the  plaintiff's 
doors  and  windows,  and  it  appeared  that  the  commissioners  were 
acting  in  the  exercise  of  statutory  powers,  but  that  proper  advice 
had  not  been  taken,  and  the  works  were  improperly  executed,  and 
the  injury  done  to  the  plaintiff  might  have  been  readily  avoided 
by  laying  down  the  pavement  in  a  proper  manner,  it  was  held 
that  the  commissioners  were  personally  responsible  in  damages 
for  the  nuisance  they  had  unnecessarily  created  (q). 

Public  commissioners  and  trustees  who  continue  in  the  actual 
occupation  of  public  works  constructed  and  maintained  for  the 
use  of  the  public,  and  in  receipt  of  the  tolls  levied  for  the  use 
thereof,  are  bound  to  maintain  and  manage  their  property  so  that 
it  may  not  become  a  source  of  danger  to  those  who  are  invited  to 
use  it  (r).  Navigation  commissioners,  therefore,  are  liable  for 
accidents  occurring  from  non-repair  of  the  towing-path,  if  they 
have  power  under  their  statutes  to  take  or  hire  it  from  the  owner, 
and  they  do  so,  although  by  parol  only,  and  charge  a  toll  for  the 
use  of  it  (s).  It  may  be  that  if  under  statutory  powers  they  have 
demised  the  property  to  a  lessee,  who  is  in  the  actual  occupation 
of  it,  and  in  receipt  of  the  tolls,  it  would  not  then  be  the  duty  of 
the  commissioners  or  trustees  to  maintain  the  works  in  a  safe  and 
secure  state,  unless  by  the  statute  they  remain  liable  notwith- 
standing the  lease  (t).  Whenever  an  Act  of  Parliament  imposes 
upon  commissioners,  or  upon  any  public  body,  the  duty  of  main- 
taining or  repairing  any  public  work,  -and  special  damage  is 
sustained  by  a  particular  individual  from  the  neglect  of  the 
public  duty,  an  action  for  damages  is  maintainable  against  such 
commissioners  or  public  body  (w),  unless  there  are  provisions  in 
the  statutes  creating  them  for  limiting  their  liability,  or  the  duty 

(o)  Whitehouse  v.  Fellcmeg,  10  0.  B.  795;  56  L.J.  Q."B.  85.     See  Gibraltar 

N.  S.  765 ;  30  L.  J.  0.  P.  305.  Sanitary    Commissioners   v.    Orfila,   15 

(p)  Smith  V.  West  Derby  Local  Board,  App.  Cas.  400 ;  59  L.  J.  P.  0.  95 ;  Beg. 

3  C.  P.  D.  423;  47  L.  J.  (J.  P.  607.     As  v.  Williams,  9  App.  Cas.  418;   53  L.  J. 

to  liability  for  further  subsidences,  see  P.  C.  .64;   Att.-Gen.  v.  Simpson  (1901), 

Crumble  v.  Wallsend  Local  Board  (1891),  2  Ch.  671 ;  70  L.  J.  Ch.  828. 

1  Q.  B.  503;  60  L.  J.  Q.  B.  392;  Eyams  (s)  Winch  v.  Thames  Conservators,  L. 

V.  Webster,  L.  R.  4  Q.  B.  138 ;   38  L.  J.  E,  9  0.  P.  378 ;  43  L.  J.  0.  P.  167. 

Q- B.  21.  (t)  Wallcer  v.  Goe,  4  H.  &  N.  350 ;   28 

(g)  Leader  v.  Moxon,  2  W.  Bl.  924 ;  3  L.  J.  Ex.  184. 

"^'13-  461.  («)  Mersey  Docles   Trustees   v.    Gibbs, 

(r)  Mersey    Docles    Trustees  v.  Gibbs,  L.  K.  1  H.  L.  93 ;   35  L.  J.  Ex.  225  •  Coe 

L.  E.   1  H.   L.  93;   35  L.  J.  Ex.  225;  v.   Wise,  L.  E.  1  Q.  B.  711 ;   37  L  J 

Gilbert  v.  Trinity  House,  17  Q.  B,  D,  Q.  B.  262. 
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of  repairiug  is  not  absolute  (x) ;  the  rule  being  that,  in  the 
absence  of  something  to  show  a  contrary  intention,  the  legislature 
intends  that  the  body,  the  creature  of  the  statute,  shall  have  the 
same  duties,  and  that  its  funds  shall  be  rendered  subject  to  the 
same  liabilities,  as  the  general  law  would  impose  on  a  private 
person  doing  the  same  things  (i/)  ;  and  this  whether  they  have  or 
have  not  funds  at  their  disposal  for  effecting  the  repairs ;  though, 
if  there  are  no  funds,  there  may  be  a  difficulty  in  the  way  of  the 
plaintiff's  getting  his  damages  (z). 

Whenever  injury  is  sustained  from  the  non-repair  of  water- 
pipes,  fire-plugs,  drains,  or  works  erected  for  the  use  or  accom- 
modation of  the  public,  the  liability  to  make  compensation  for 
the  injury  arising  from  such  neglect  rests  with  the  parties  upon 
whom  the  duty  of  repairing  is  imposed  (a).  As  long  as  the  pipes, 
fire-plugs,  &c.,  are  in  good  repair,  no  action  lies  upon  the  persons 
who  own  them  (&).  A  sanitary  authority  whose  duty  it  is  under 
the  Public  Health  Act,  1875,  to  maintain  sewers,  are  not  liable, 
in  the  absence  of  negligence  on  their  part,  for  damage  occasioned 
by  the  subsidence  of  a  highway  due  to  the  defective  condition  of 
a  sewer  and  the  road  under  the  highway  (e).  But  an  action  will 
lie  against  a  local  authority  where  the  act  complained  of  is  one 
of  misfeasance  and  not  of  mere  non-feasance  (d).  Local  authorities 
in  whom  the  highways  have  been  vested  by  the  Public  Health 
Acts  are  not  liable  for  mere  non-feasance  in  omitting  to  repair, 
simply  as  surveyors  (e).  Local  authorities  discharging  the  duties 
of  surveyors  of  highways  are,  however,  liable  for  the  negligence 
of  themselves  or  their  servants  (/)  in  leaving  heaps  of  stones, 
&c.,   unlighted   at  night  (g).     Generally   speaking,  where   local 

(x)  Young  v.  Davis,  2  H.  &  C.  197 ;  31  (1901),  1  K.  B.  590  ;  70  L.  J.  K.  B.  333 ; 

L.  J.  Ex.  250 ;    Wilson  v.  Halifax   Cor-  Bathurst    (Borough)    v.   Macpherson,    i 

poration,  t.  K.  3  Ex.  114 ;  37  L.  J.  Ex.  App.  Oaa.  256 ;  48  L.  J.  P.  0.  61. 

ii;  Parsons    v.    St.    Matthew,    Bethnal  (d[)  Dent  Y.  Bournemouth  Corporation, 

Green,  L.  E.  3  C.  P.  56 ;  37  L.  J.  0.  P.  62.  66  L.  J.  Q.  B.  395 ;  of.  Hawthorn  Cor- 

(j/)  Fer  Blackburn,  J.,  Mersey  DooJcs  poration  v.  Kannuluih  (1906),  A.  0.  105  ; 

Trustees  v.  Gibbs,  L.  K.  1  H.  L.  at  p.  110 ;  75  L.  J.  P.  0.  7. 

35  L.  J.  Ex.  225.  (e)  Gibson    v.     Preston     Corporation 

(z)  Hartnall    v.    Byde    Improvement  L.  B.  5  Q.  B.  218;  39  L.  J.  Q.  B.  131; 

Oommss/o?iers.  4  B.  &  S.  361 ;   33  L.  J.  Cowley  x.Newmarlcet  Local  Board  (1892), 

Q.  B.  39;   Bush  v.  Martin,  2  H.  &  0.  A.  0.  345;  62  L.  J.  Q.  B.  65;  Sydney 

811 ;  33  L.  J.  Ex.  17 ;    Ohrby  v.  Byde  Municipal   Council    v.    Bourke    (1895), 

Commissioners,  5  B.  &  S.  743;   33  L.  J.  A.  C.  433;    64  L.  J.  P.  0.  140;  Thomp- 

Q.  B.  296.    If  they  are  in  possession  of  son  v.   Brighton   Corporation  (1894),   1 

land,  it  may  be  taken  under  a  writ  of  Q.  B.  332;  63  L.  J.  Q.  B.  181.    See  also 

elegit.     Worral  Waterworks  Co.  v.  Lloyd,  post,  p.  1009. 

L.  B.  1  C.  P.  719.  (/)  As  to  liability  for  negligence  of 

(a)  Bayley  v.  Wolverhampton  Water-  contractors  and  their  servants,  see  Hard- 
works  Co.,  6  H.  &  N.  241 ;  30  L.  J.  Ex.  alcer  v.  Idle  District  Council  (1896),  1 
57 ;  White  v.  Hindley  Local  Board,  L.  B.  Q.  B.  335 ;  65  L.  J.  Q.  B.  363 ;  Pemiy  v. 
10  Q.  B.  219 ;  44  L.  J.  Q.  B.  114 ;  Chap-  WinMedon  Urban  Council  (1899),  2  Q,  B. 
man  v.  Fylde  Waterworks  Co.,  [1894]  2  72;  68  L.  J.  Q.  B.  704.  See  also  ante, 
Q.  B.  599 ;  64  L.  J.  Q.  B.  15.  p.  132,  and  post,  p.  1007. 

(6)  Moore  y.  Lambeth  Waterworks,  17  (g)  Foreman^.  Canterbury  Corporation, 

Q.  B.  D.  462 ;  55  L.  J.  Q.  B.  304.  L.  K.  6  Q.  B.  214 ;  40  L.  J.  Q.  B.  138. 

(c)  Lambert  v.  Lowestoft  Corporation 
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authorities  are  authorized  and  required  to  execute  drainage  works 
in  a  particular  district,  and  to  make  compensation  to  parties  sus- 
taining injury  therefrom,  they  have  no  power  to  collect  together 
the  sewage  and  pour  it  into  streams  which  were  previously  pure, 
so  as  to  create  a  nuisance  and  deteriorate  the  value  of  the  adjoin- 
ing land.  A  power  to  take  possession  of  streams,  and  to  cover 
over  open  watercourses  for  drainage  purposes,  and  to  give  com- 
pensation therefore,  gives  to  the  board  no  power  by  implication 
to  pollute  water  which  was  previously  substantially  pure  (h).  A 
local  sanitary  authority  is  now  prohibited  from  draining  sewage 
matter  into  streams,  for  sect.  1  of  the  Elvers  Pollution  Prevention 
Act,  1893  («'),  provides  that  where  any  sewage  matter  falls  or 
flows  or  is  carried  into  any  stream  after  passing  through  or  along 
a  channel  which  is  vested  in  a  sanitary  authority,  such  authority 
is  for  the  purposes  of  sect.  3  of  the  Act  of  1876  (k)  to  be  deemed 
to  knowingly  permit  the  sewage  matter  so  to  fall,  flow,  or  be 
carried.  Although  the  inhabitants  of  a  town  may  have  a  right 
to  open  their  sewers  into  a  river  in  the  natural  course  of  drainage, 
this  does  not  entitle  them  to  foul  the  water  with  the  contents  of 
water-closets,  and  convert  a  sweet  stream  into  a  stinking  sewer. 
The  ordinary  right  of  sending  house-drainage  into  streams  and 
natural  watercourses  is  like  the  right  of  drainage  which  exists  in 
the  case  of  adjoining  mines  upon  difierent  levels  (Z). 

By  sect.  24  of  the  Towns  Improvement  Clauses  Act,  1847  (m), 
power  is  given  to  commissioners  and  public  bodies  intrusted  with 
the  execution  of  the  powers  of  the  Act,  to  construct  sewers  for  the 
drainage  of  towns,  and  to  carry  such  sewers  through  inclosed  and 
other  land,  making  full  compensation  to  the  owners  and  occupiers 
thereof,  and  to  cause  such  sewers  to  empty  themselves  into  the 
sea  or  any  public  river,  or  to  cause  the  refuse  from  such  sewers 
to  be  conveyed  to  a  convenient  site  for  sale,  for  agricultural  or 
other  purposes,  but  so  that  the  same  shall  in  no  case  hecome  a 
nuisance  ;  and  by  sect.  107  nothing  in  the  Act  contained  is  to  be 
construed  to  render  lawful  any  act  or  omission  on  the  part  of  any 
person  which  is,  and  but  for  the  Act  would  be  deemed  to  be,  a 
nuisance  at  common  law  (n).  Any  right  which  a  local  authority 
or  any  urban  or  sanitary  authority  may  have  to  drain  into  the 
sea  is  preserved  by  sect.  19  of  the  Eivers  Pollution  Prevention 
Act,  1876  (o),  which  enacts  that  where  any  such  authority  is 
empowered  or  required  by  any  Act  of  Parliament  to  carry  sewage 

(Ji)  Oator  v.Lewisham  Board  of  Worhs,  under  the  Public  Health  Act,  1875  (38 

5  B.  &  S.  115, 127;  34  L.  J.  Q.  B.  74.  &  89  Vict.  o.   55),  s.   13  et  seg. ;  and 

(i)  39  &  40  Vict.  c.  75,  s.  3.  generally  as  to  entry,  &c.,upon  lands  for 

(Jc)  56  &  67  Vict.  0.  31,  s.  1.  the  purposes  o  ithis  Act,  ss.  305-308. 
(0  Ante,  pp.  446,  487.  (o)  39  &  40  Vict.  c.  75,  s.  19.   Sobari  v. 

(m)  10  &  11  Vict.  c.  34,  s.  24.  Southend  Corporation,  75  U  J.  K,  B.  303. 
(n)  See  alao  as  to  constructing  sewers 
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into  the  sea  or  any  tidal  waters,  nothing  done  by  such  authority 
in  pursuance  of  such  enactment  is  to  be  deemed  to  be  an  offence 
against  the  Act  of  1876.  If  commissioners,  trustees,  or  any  body 
corporate,  intrusted  with  the  exercise  of  statutory  powers,  create 
a  nuisance  by  their  system  of  drainage,  they  may  be  restrained  by 
injunction  from  continuing  the  nuisance  ( p). 

Breach  of  duty — Remedy  by  action — Exemption  from  'personal 
liability. — In  most  statutes  relating  to  public  works  provisions 
are  to  be  found  exonerating  the  board,  commissioners  or  trustees, 
and  their  subordinate  officers,  from  personal  liability  in  respect 
of  any  matter  or  thing  done  bona  fide  for  the  purpose  of  executing 
the  Act,  and,  in  some  cases,  the  saving  clause  is  added,  "  unless 
the  action,  suit,  damages,  costs,  and  charges  have  arisen  in  conse- 
quence of  wilful  neglect  or  default  on  the  part  of  the  commis- 
sioners, or  person  incurring  the  same." 

The  effect  of  clauses  of  this  sort  is  not  to  leave  a  complaining 
party  remediless,  but  to  oblige  him  to  bring  his  action  against 
the  public  board,  or  against  the  commissioners  as  a  body,  in  the 
name  of  their  clerk,  in  which  case  the  liability  will  not  be  personal ; 
and  any  damages  that  may  be  recovered  will  be  payable  out  of 
the  funds  at  their  disposal  under  the  provisions  for  the  payment 
of  the  damages  and  costs  recovered  against  the  clerk  in  any  such 
action  {q).  Thus,  where  certain  commissioners  for  the  improve- 
ment of  a  town,  acting  under  the  powers  of  the  Public  Health 
Act,  made  a  new  sewer  communicating  with  the  plaintiff's  drain, 
and  neglected  to  take  proper  precautions  to  prevent  the  plaintiff's 
premises  from  being  flooded  by  storm  waters,  and  by  inundations 
from  an  adjoining  river  which  communicated  with  the  new  sewer, 
it  was  held  that  the  plaintiff  was  entitled  to  maintain  an  action 
against  the  clerk  of  the  commissioners  for  the  recovery  of  all  the 
damage  he  had  sustained  by  reason  of  the  negligence  of  the 
commissioners,  and  that  these  damages  were  to  be  paid  out  of 
the  rates  levied  under  the  Act  {r).  So,  where  certain  contractors, 
acting  under  the  directions  of  the  Metropolitan  Commissioners  of 
Sewers,  altered  a  sewer  communicating  with  the  plaintiff's  drain, 
and  thereby  caused  a  nuisance  to  the  plaintiff,  for  which  he 
brought  an  action  against  the  contractors,  and  the  jury,  in  answer 

(p)  Jtt.-Gen.v.  Birmingham  Corpora-  811;    33  L.  J.  Ex.   17;    Worrmeell  v. 

Hon,  4  Kay  &  J.  528,  543  ;    Alt.-Gen.  v.  Hailstone,  6  Bing.  668  ;  8  L.  J.  (O.  S.) 

Leeds  Corporation,  L.B.  5  Gh.  583;   39  0.  P.  264. 

L.  J.  Ch.  711 ;  Att.-Gen.  v.  Kingston-on-  (r)  Ruch  v.  Williams,  3  H.  &  N.  308 ; 

Thames  Corporation,  34  L.  J.  Oh.  481.  27  L.  J.  Ex.  357 ;   Allen  v.  Bay  ward,  7 

(?)   Wafd  V.  Lee,  7  E.  &  B.  426,  430 ;  Q.  B.  960 ;  15  L.  J.  Q.  B.  99 ;  G.  W. 

26  L.  J.  Q.  B.  142 ;   Southampton  and  Uailway  of  Canada  v.  Braid,  1  Moo. 

Itehin  Bridge  Co.  v.  Southampton  Local  P.  C.  N.  S.  101 ;  but  see  as  to  thia  case, 

Board,  8  E.   &  B.  801,  812 ;    28  L.  J.  per  "Willes,  Czech  v.   Gen.  St.  Nav.  Co , 

Q.  B.  41 ;  Bush  v.  Martin,  2  H.  &  0.  L.  B.  3  C.  P.  at  p.  16 ;  37  L.  J.  0.  P.  3. 
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to  a  question  left  to  them  by  the  judge,  found  that  the  contractors 
had,  in  making  the  sewer,  acted  bond  fide  under  the  orders  of  the 
commissioners,  it  was  held  that,  as  there  was  no  evidence  of  any 
negligence  on  the  part  of  the  contractors,  the  sewer  having  been 
properly  constructed  by  them  under  the  orders  of  the  commis- 
sioners, and  the  nuisance  to  the  plaintiff  being  the  necessary 
result  of  the  making  of  the  sewer,  the  contractors  were  absolved 
from  all  personal  liability  for  the  nuisance  (s). 

But  protecting  clauses  of  this  sort  do  not  exempt  contractors 
and  workmen  from  personal,  liability  in  respect  of  the  negligent 
performance  of  work  intrusted  to  them  to  execute.  Where  there 
is  no  negligence,  a  person  doing  the  act  in  obedience  to  the  com- 
missioners or  the  board  will  be  properly  absolved,  and  the  board 
may  have  to  make  compensation;  but,  if  he  has  been  guilty  of 
negligence  in  doing  the  act,  and  damage  ensues,  he  is  personally 
liable  for  the  consequences,  notwithstanding  the  statute,  for  he 
cannot  pretend  that  negligence  was  directed  by  the  commissioners 
or  board  {£). 

Where  Acts  for  the  authorization  of  public  works  to  be  effected 
through  the  medium  of  trustees,  or  commissioners,  or  a  local 
authority,  enact  that  the  trustees,  or  the  commissioners,  or  the 
local  authority,  shall  and  may  sue  and  be  sued  in  the  name  of 
their  clerk,  it  is  generally  meant  that  they  must  so  sue  and  be 
sued ;  so  that  an  action  for  a  wrong  done  in  the  execution  of  the 
Act  cannot  be  brought  against  individual  commissioners  or  trustees, 
or  individual  members  of  the  local  authority.  In  some  cases 
these  statutes  require  the  action  to  be  brought  against  the  clerk, 
in  others  they  require  the  action  to  be  brought  against  the  local 
authority  in  its  statutory  name,  as  a  quasi-corporate  body.  When 
it  is  provided  by  statute  that  commissioners  or  trustees  appointed 
for  the  execution  of  public  works  shall  be  sued  by  their  clerk,  or 
treasurer,  or  public  officer,  an  action  is  not  maintainable  against 
such  officer,  except  where  it  could  have  been  supported  against 
the  commissioners  or  trustees  themselves  (w) ;  but,  whenever  there 
has  been  a  breach  of  duty  on  the  part  of  the  commissioners  or 
trustees  causing  a  private  injury  to  another,  an  action  is  main- 
tainable against  their  clerk  or  public  officer  to  recover  compensa- 
tion for  such  breach  of  duty  {v). 

Breach  of  duty — Bemedy  hy  injunction. — The  court  will  by 
injunction  restrain  public  boards  and  commissioners  from  doing 

(s)  Ward  V.  Lee,  7  E.  &  B.  426,  430 ;  («)  Ball  v.  Smith,  2  Bing.  158 ;  2  L.  J, 

26  L.  J.  Q.  B.  142.  (0.  S.)  0.  P.  113. 

T  '^li^  ^!i^y  Z-  C'"'"""'*.  6  W.  B.  34 ;   30  (»)  Gane  v.  Chapman,  5  Ad.  &  E.  647  i 

L.  T.  101 ;  Newton  v.  Mlis,  5  El.  &  Bl.  6  L.  J.  K.  B.  49. 
115  ;  24  L.  J.  Q.  B.  337. 


CHAP.  XII.]  LOCAL  GOVERNMENT  OFPIOBES.  1007 

acts  in  excess  of  the  statutory  powers  intrusted  to  them,  (aj),  and 
from  carrying  out  what  they  may  be  pleased  to  call  the  spirit  of 
the  Act  in  an  arbitrary  manner  (y).  In  deciding  on  the  right  of  a 
single  proprietor  to  an  injunction,  the  court  cannot  take  into 
consideration  the  circumstance  that  a  vast  population  will  suffer 
by  reason  of  its  interference.  "  There  are  cases  at  law,"  observes 
Sir  W.  P.  Wood,  V.-C,  "  in  which  it  has  been  held  that,  where 
the  question  arises  between  two  portions  of  the  community,  the 
convenience  of  one  may  be  counterbalanced  by  the  inconveuience 
of  the  other,  where  the  latter  are  far  more  numerous.  But  in  the 
case  of  an  individual  claiming  certain  private  rights,  and  seeking 
to  have  those  rights  protected  against  an  inf faction  of  the  law, 
the  question  is  simply,  whether  he  has  those  rights,  and,  if  so, 
whether  the  court  can  interfere  to  protect  them,"  and  not  whether 
a  large  population  will  be  inconvenienced  by  measures  taken  for 
their  protection  (z). 

Liability  for  acts  of  contractors. — Where  commissioners  intrust 
the  execution  of  public  works  to  contractors,  who  select  their  own 
workmen  for  the  execution  of  the  work,  the  commissioners  are 
not  personally  liable  for  the  mistakes  or  negligence  of  the  con- 
tractors or  their  workmen,  unless  they  personally  interfere  in  the 
management  of  the  works,  or  unless  the  thing  complained  of  is 
a  nuisance  existing  on  land  of  which  they  are  in  possession  (a). 
But  a  local  authority  who  employ  a  contractor  to  do  work  which 
they  are  empowered  by  statute  to  execute,  and  which  is  likely  to 
prove  dangerous  to  others,  are  bound  to  see  that  the  work  is 
properly  carried  out,  and  are  not  relieved  from  liability  for 
injuries  caused  by  the  negligent  execution  of  the  work  by  the 
fact  that  they  have  employed  a  contractor  (6) ;  but  the  duty  to 
see  that  the  work  is  properly  carried  out,  and  that  reasonable 
means  are  taken  to  guard  against  the  danger,  does  not  extend  to 
guarding  against  casual  or  collateral  acts  of  negligence  on  the 
part  of  the  contractor  or  those  employed  by  him  (c). 

Liability  of  contractor.  —  If '  an  action  is  brought  against 
contractors  and  workmen  who  are  personally  engaged  in  the  exe- 
cution of  public  works  under  the  authority  of  trustees,  or  a  board 

(x)  Holt  V.  Bochdale  Corporation,  L.  poratioji,  L.  B.  2  Eq.  306 ;  35  L.  J.  Ch. 

E.  10  Eq.  354 ;  39  L.  J.  Ch.  761 ;  Auck-  597. 

land  (Lord)  v.  Westminster  Local  Board,  (a)  Eumfreys  v.  Mean,  1  M.  &  Ey. 

L.  E.  7  Ch.  597 ;  41  L.  J.  Ch.  723.  187 ;    6  L.  J.  (O.  S.)  K.  B.  89 ;    Duncan 

(y)  Tinkler  v.  Wandsworth  Board  of  v.  Findlater,  6  CI.  &  Pin.  894. 

Works,  2  De  G.  &  J.  261 ;   27  L.  J.  Oh.  (6)  Hardaker  t.  Idle  District  Council 

342.  (1896),  1  Q.  B.  335 ;   65  L.  J.  Q.  B.  363. 

(z)  Att.-Gen.y.  Birmingham  Corpora-  See  Gray  y.  Pullen,  5  B.  &  S.  970;  34 

tion,  4  Kay  &  J,  643 ;  Lilywhite  v.  Trim-  L.  J.  Q.  B.  265. 

mer,  36  L.  J.  Oh.  525 ;  Baphael  v.  Thames  (c)  Fenny  v.  Wimhltdon  Urban  Council 

Valley  Bailway,  L.  E.  2  Oh.  147 ;   36  L.  (1899),  2  Q.  B.  72 ;   68  L,  J.  Q.  B.  704 ; 

J.  Ch.209;  Aii.-Gen.  v.  Bichmoiid  Cor-  an<e,  pp.  1 32,  1003. 
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of  public  works,  and  the  damage  of  which  the  plaintiff  complains 
is  the  inevitable  result  of  the  execution  of  a  public  work  under 
statutory  authority,  the  action  will  fail ;  but,  if  the  damage  arises 
from  the  negligent  execution  of  the  work,  and  might  have  been 
avoided  by  the  exercise  of  proper  skill  and  care,  the  contractors 
and  workmen  will  be  personally  answerable  for  the  damage 
done  {d). 

Indemnity  of  trustees  of  public  fwnds. — Wherever  a  duty  is 
imposed  by  statute  upon  public  officers,  and  costs  incidentally 
arise  in  questioning  the  propriety  of  acts  done  in  the  fulfilment 
of  that  duty,  the  commissioners  and  public  officers  have  a  riglit 
to  defray  those  expenses  out  of  the  funds  they  are  authorized  to 
administer,  and  may,  in  general,  levy  a  rate  to  defray  such  ex- 
penses (e);  and,  wherever  necessary  expenses  are  incurred  in  the 
execution  of  a  trust,  or  in  the  performance  of  duties  thrown  on 
any  persons,  and  arising  out  of  the  situation  in  which  they  are 
placed,  such  persons  are  entitled,  without  any  express  provision 
for  that  purpose,  to  make  the  payments  required  to  meet  those 
expenses  out  of  the  funds  in  their  hands  belonging  to  the  trust  (/). 
"It  is  said,"  observes  Lord  Campbell,  C.J.,  "that  it  is  a  great 
hardship  on  the  ratepayers  to  be  made  to  pay  for  the  blunders 
or  neglect  of  the  board.  That  objection,  however,  seems  to  be 
met  by  the  consideration  that  the  members  of  the  board  are 
elected  by  the  ratepayers,  and  are,  therefore,  their  representatives. 
There  would  be  greater  injustice,  perhaps,  if  it  were  held  that 
persons  injured  by  the  negligence  or  wrongful  acts  of  the  board 
had  no  remedy"  {g).  But  the  expenses  must  be  such  as  have 
been  legitimately  incurred  by  the  persons  intrusted  with  the 
administration  of  the  fund  in  the  hona  fide  discharge  of  the  duties 
imposed  upon  them  (/i).  If  they  are  guilty  of  any  wilful  personal 
misconduct  in  incurring  the  expenses  they  have  incurred,  they 
cannot  charge  them  on  the  public  funds  at  their  disposal  (i). 

Surveyors  of  highways  and  county  bridges  were  not  responsible 
in  damages  to  travellers  who  sustained  injury  from  the  highway 
or  bridge  being  out  of  repair  (Jc) ;  nor  are  corporate  bodies  to 

(d)  Jones  v.  Bird,  5  B.  &  Aid.  837 ;  1  (h)  Beg.  v.  Sheffield  Corporation,  L.  E. 
D.   &  R.  503 ;    Clothier  v.   Webster,  12      6  Q.  B.  652 ;  40  L.  J.  Q.  B.  2i7. 

C.  B.  N.  S.  790 ;   31  L.  J.  0.   P.  316 ;  (i)  Beriot's  Hospital  Feoffees  v.  Ross, 

White  V.  Feto,  58  L.  T.  710  at  p.  712.  12  CI.  &  Fin.  513. 

(e)  Bex  V.  Tower  Hamlets  Commis-  (le)  Young  v.  Davis,  2  H.  &  C.  197  ;  31 
sioners,  1  B.  &  Ad.  232 ;  9  L.  J.  (0.  S.)  L.  J.  Ex.  250 ;  M'Kinnon  v.  Penson,  9 
M.  0.  30 ;  Bex  v.  Essex,  i  T.  E.  591.  Exoh.  609 ;   23  L.  J.  M.  0.  97.      Powers 

(/)  Att.-Gen.  v.  Nortoinh  Corporation,  and  dutiea  of  surveyors  are  vested  in 

2  Myl.  &  Cr.  406, 425 ;  Lewis  v.  Bochester  urban  sanitary  authorities  by  the  Public 

Gorporatio-m,  9  0.  B.  N.  S.  401 ;   30  L.  J.  Health  Act,  1875  (38  &  39  Vict.  e.  55),  s. 

C.  P.  169.  144,  as  well  as  the    functions  of  the 

(ff)  Southampton  and  Itchln  Bridge  Co.  vestry  under  the  Highway  Act,  1835  (5 

V.  Southampton  Local  Board,  8  E,  &  B.  at  &  6  Will.  4,  c.  50),  and  its  amending 

p.  813 ;  28  L.  J.  Q.  B.  41.  Acts.     In  rural  districts,   the    powers, 
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whom  the  duties  and  liabilities  of  surveyor  have  been  trans- 
ferred (Z).     The  reason  for  this  is  that  at  common  law  the  duty 
of  repairing  highways  and  bridges  lay  upon  the  inhabitants  of 
the  parish.     This  was  a  public  duty,  for  breach  of  which  the 
inhabitants  might  be  indicted;   but  no  action  lay  against  the 
inhabitants  generally  (m),  because  they  were  not  incorporated, 
or  against  any  particular  members,  because  the  duty  was  that  of 
the  inhabitants  generally  and  not  of  any  particular  inhabitant. 
When  the  surveyor  of  highways  was  constituted  under  the  High- 
way Act,  1835  (w),  the  liability  of  the  inhabitants  was  transferred 
to  him ;   but  no  liability  to  be  sued  in  an  action  of  tort  was 
thereby  imposed  (o).     The  Public  Health  Act,  1848  {f),  trans- 
ferred to  the  local  authority  the  duties  and  liabilities  of  the 
surveyor  of  highways,  and  under  this  Act  it  was  held  that  a  local 
authority  was  not  liable  in  an  action  for  injuries  sustained  through 
a  highway  being  out  of  repair  {q).     By  the  Public  Health  Act, 
1875  (r),  the  former  Act  was  repealed,  but  the  material  sections 
were  re-enacted,  and  under  the  latter  Act  it  was  finally  decided 
in  the   House  of  Lords  that  no  action  lies  against  an  urban 
authority  for  mere  non-feasance  in  omitting  to  keep  a  highway  iq 
repair  (s);  unless,  indeed,  the  liability  of  some  other  body  to 
repair  be  transferred   by  statute  to  the  authority   {t).    But  a 
surveyor  of  highways  was,  and  the  local  authorities  who  now 
represent  him  are,  responsible,  like  any  other  person,  for  any  act 
of  misfeasance,  creating  a  nuisance,  and  causing  injury  to  another ; 
and,  where  a  surveyor  was  directed  by  the  vestry  to  get  the  level 
of  a  road  raised,  and  he  contracted  with  a  contractor  for   the 
labour  only,  but  not  for  having  the  work  properly  fenced  and 
lighted,  it  was  held  that  he  was  responsible  for  an  injury  to  a 
person   driving  along  the   road,   which   arose   from    its    being 
insufficiently  lighted  and  fenced  (^^)■ 

duties,  and  liabilities  of  the  rural  aani-  (m)  5  &  6  Will.  4,  o.  50. 

tary  authority  of  the  district,  and  of  any  (o)  Young  v.  Davis,  2  H.  &  C.  197 ;  31 

highway  authority  in  the   district,  are  L.  J.  Ex.  250. 

now  transferred  to   tlie  rural    district  (p)  11  &  12  Vict.  c.  63. 

council,  with  all  the  powers,  duties,  and  (g)  Gibson  v.  Preston  Corporation,  L. 

liabilities  of  an  urban  sanitary  authority  K.  5  Q.  B.  218 ;  39  L.  J.  Q.  B.  131. 

under  sects.  144-1  iS  of  the  Public  Health  (r)  38  &  39  Vict.  c.  55. 

Act  1875.     See  56  &  57  Vict.  c.  73,  a.  (s)  Cowley  v.  Newmarhet  Local  Board 

25  (1).    As  to  vesting  of  main  roads  in  (1892),  A.   0.  345 ;    62  L.  J.  Q.  B.  65  ; 

metropolitan  borough  councils,  see  62  &  Thompsons  .Brighton  Corporation,[l%di^ 

63  Vict  c  14,  s.  6  (1).  1  Q-   B.   332 ;  Oliver  v.  Eorsham  Local 

(I)  Parsons  v.   St.   Matthew,  Bethnal  Board,  [1894]  1  Q.  B.  332  ;  63  L.  J.  Q.  B. 

Oreen,  L.  R.  3  0.  P.  56 ;   37  L.  J.  0.  P.  181,  overruling  Kent  v.   Worthing  Local 

62  ■    Maguire  v.  Liverpool  Corporation,  Board,  10  Q.  B.  D.  118  ;  52  L.  J.  Q.  B. 

ri9051  1KB.  767 ;   74  L.  J.  K.  B.  369 ;  377 ;    Picton    Municipality    v.   Geldert, 

Gibson  v.  Preston  Corporation,  L.  K.  5  [1893]  A.  C.  524;  63  L.  J.  P.  0.  37. 

Q  B  218  •  39  L.  J.  Q.  B.  132.  (i)  Barnett  v.  Poplar  Borough  Council, 

\ni)  Bro.  Abr.  Action  upon  the  Case,  [1901]  2  K.  B.  319 ;  70  L.  J.  K.  B.  698. 

t)l  93 :  Bussell  v.  Men  of  Devon,  2  T.  E.  (w)  Pendlebury  v.  Greenhalgh,  1  Q  I). 

G67.  D-  36 ;  45  L.  J.  Q.  B.  3. 

A.  3t 
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So,  where  a  highway  authority,  by  removing  a  fence,  turned 
what  was  a  safe  highway  into  a  dangerous  one,  it  was  held  that 
this  was  an  act  of  misfeasance,  for  the  consequences  of  which  they 
were  liable  {x). 

By  sect.  11  of  the  Local  Government  Act,  1888  («/),  the 
liability  of  maintaining  and  repairing  main  roads  and  county 
bridges  (z)  is  imposed  upon  the  councils  of  the  counties  in  which 
the  main  roads  and  bridges  are  situate,  and  these  bodies  have 
the  powers  and  duties  of  highway  boards  {a).  The  duty  of  the 
County  Council  under  this  enactment  is  a  general  duty,  and  the 
particular  works  necessary  for  the  repair  are  left  to  their 
decision  (b). 

By  sect.  149  of  the  Public  Health  Act,  1875  (e),  all  streets 
being  highways  repairable  by  the  inhabitants  at  large  within  any 
urban  district,  and  the  pavements,  stones,  and  other  materials 
thereof,  and  all  buildings,  implements,  and  other  things  provided 
for  the  purposes  thereof,  were  vested  in  and  placed  under  the 
control  of  the  urban  sanitary  authority.  By  sect.  4  of  the  Act, 
"  street "  includes  any  highway  not  being  a  turnpike  road.  By 
sect.  21  of  the  Local  Government  Act,  1894  {d),  urban  district 
councils  are  substituted  for  urban  sanitary  authorities.  By  sect, 
26,  sub-sect.  (1),  a  duty  is  imposed  upon  every  district  council  to 
protect  all  public  rights  of  way,  and  to  prevent  as  far  as  possible 
the  stopping  or  obstruction  of  any  such  right  of  way,  whether 
within  their  district  or  within  an  adjoining  district  in  the  county 
or  counties  in  which  the  district  is  situate,  where  the  stoppage  or 
obstruction  thereof  would,  in  their  opinion,  be  prejudicial  to  the 
interests  of  their  district,  and  to  prevent  any  unlawful  encroach- 
ment on  any  roadside  waste  within  their  district.  Under  these 
provisions  an  urban  district  council  have  power  to  remove  an 
encroachment  (e)  or  other  obstruction  (/)  from  a  highway  with- 
out first  taking  proceedings  summarily  or  by  way  of  indictment 
against  the  person  encroaching  or  obstructing ;  and  it  has  been 
held  that  they  can  recover  from  him  the  expense  of  so  doing  (a). 

Nuisances  from  sewers. — By  sect.  13  of  the  Public  Health  Act, 
1875,  all  sewers  within  the  district  of  a  sanitary  authority  (with 
certain  exceptions  therein  mentioned)  were  vested  in  and  placed 
under  the  control  of  the  authority.     By  sect.  15  the  authority 

(a)  Whyler  v.  Bingham  Bural  Council  (d)  56  &  57  Vict  o  73 
(1901),  1  K.  B.  45 ;  70  L.  J.  K.  B.  207.  (e)  Meynolde  v.  Presteig'n  District  Coun- 
ty-) 51  &  52  Vict.  c.  41,  s.  11  (1).  cil,  [1896]  1  Q.  B.  604;  65  L.  J.  O  B 
(z)  See  41  &  42  Viot.  e.  77.  400.                                                     ^ 
(a)  See  25  &  26  Vict.  c.  61.  (/)  Louth  District  Council  v.  West  65 
(6)  Ati.-Gen.   v.  Staffordshire   County  L.  J.  Q.  B.  535. 
Cowicfl,  [1905]  1  Oh.  386;  74  L.  J.  Oh.  (g)  Louth    District    Council   v.    West, 
1 53.  supra. 
(o)  38  &  89  Viot.  0.  55. 
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are  directed  to  keep  in  repair  all  sewers  belonging  to  them,  and 
to  cause  to  be  made  such  sewers  as  may  be  necessary  for  effectu- 
ally draining  their  district.  By  sect.  17  sewage  is  to  be  purified 
before  being  discharged  into  any  stream.  By  sect.  19  the  sewers 
are  to  be  constructed  and  kept  so  as  not  to  be  a  nuisance  or 
injurious  to  health,  and  to  be  properly  kept  cleansed  and  emptied. 
By  sect.  299  of  the  same  Act,  where  a  local  authority  make 
default  in  providing  their  district  with  sufficient  sewers,  or  in  the 
maintenance  of  existing  sewers,  complaint  may  be  made  to  the 
Local  Government  Board,  who  may,  if  satisfied  that  the  authority 
are  in  default,  order  the  authority  to  perform  their  duty  within  a 
specified  time,  and  this  order  may  be  enforced  by  a  mandamus, 
as  directed  by  that  section.  Under  the  last-named  section  it  has 
been  held  that  mere  omission  to  perform  tlie  duties  imposed  by 
sects.  15  and  17  gives  no  cause  of  action  to  any  person  injured 
thereby  (h).  But  the  sanitary  authority  is  liable  for  any  nuisance 
caused  by  them  through  any  act  or  omission  other  than  those  for 
which  the  special  statutory  remedy  under  sect.  299  is  provided  (i). 
Accordingly,  for  a  breach  of  their  duty  under  sect.  19  in  omitting 
to  construct  and  keep  their  sewers  so  as  not  to  be  a  nuisance,  if 
the  nuisance  is  caused  through  their  negligence  in  not  cleansing 
and  emptying  the  sewers,  they  are  liable  in  an  action  (h) ;  but  if 
it  is  only  the  result  of  an  insufficient  sewerage  system,  and  not 
the  result  of  any  negligence  on  their  part,  they  are  not  (I). 


Qi)  GIossop  V.  HestoH  Local  Board,  12 
Oh.  D.  102 ;  49  L.  J.  Ch.  89 ;  Att.-Qen. 
V.  Dorking  Union,  20  Oh.  D.  595 ;  51 
L.  J.  Oh.  585;  Bohinson  \.  Workington 
Corporation,  [1897]  1  Q.  B.  619 ;  66  L.  J. 
Q.  B.  388  ;  Peebles  v.  Oiwaldtwistle  Urban 
Council,  [1897]  1  Q.  B.  625 ;  66  L.  J. 
Q.  B.  392 ;  Pasmore  v.  Osioaldtwistle 
Urban  Council,  [1898]  A.  0.  387 ;  67  L. 
J.  Q.  B.  685. 

(i)  Olossop  V.  Beston  Local  Board,  12 
Ch.  D.  102 ;  49  L.  J.  Oh.  89. 


(/c)  Baron  v.  Portslade  Urban  Council, 
[1900]  2  Q.  B.  588 ;  69  L.  J.  Q.  B.  899  ; 
Dent  V.  Bournemouth  Corporation,  66 
L.  J.  Q.  B.  395 ;  Foster  v.  Warblington 
Urban  Council,  75  L.  J.  K.  B.  514 
(1906);  1  K.  B.  648  ;  of.  Hawthorn  Cor- 
poration  v.  Kannuluik  (1906),  A.  0.  105 ; 
75  L.  J.  P.  0.  7. 

{I)  Stretton's  Derby  Brewery  Co.  v. 
Derby  Corporation,  [1894]  1  Oh.  434  ;  63 
L.  J.  Oh.  135. 


St^ 
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CHAPTER   XIII. 

STATUTORY    COMPENSATION. 

Becovery  of  compensation  for  land  "  taJcen "  or  "  injuriously 
affected"  under  statutory  authority. — The  Lands  Clauses  Con- 
solidation Act,  1845  {a),  consolidates  into  one  Act  certain  pro- 
visions to  be  thereafter  incorporated  into  Acts  of  Parliament 
relative  to  the  acquisition  of  lands  required  for  undertakings  or 
works  of  a  public  nature,  and  to  the  compensation  to  be  made  to 
the  owners  or  occupiers  of,  or  parties  interested  in,  such  lands, 
for  any  damage  that  may  be  sustained  by  them  by  reason  of  the 
execution  of  the  works  authorized  by  statute.  The  general  com- 
pensation clause  (sect.  68)  provides  that,  if  any  party  shall  be 
entitled  to  any  compensation  in  respect  of  any  lands,  or  of  any 
interest  therein  (b),  which  shall  have  been  taken  (e)  for,  or 
injuriously  affected  by  {d),  the  execution  of  the  works,  and  for 
which  satisfaction  has  not  been  made,  and  the  compensation 
claimed  exceeds  50Z.  (e),  such  party  may  have  the  same  settled 
by  arbitration  or  the  verdict  of  a  jury,  as  he  shall  think  fit.  The 
fact  that  the  works  cannot  be  executed  without  the  consent  of 
some  third  person,  who  owns  the  land  on  which  the  works  are  to  be 

(a)  8  &  9  Viot.  c.  18.  D.  142;  52  L.  J.  Oh.  249;  CliarlUm  v. 

(6)  This  provision  does  not  extend  to  Bolleston,  28  Cb.  D.  237;  54  L.  J,  Oh. 
an  agreement  for  sporting  (Bird  v.  G.  E.  233 ;  Standish  v.  Liverpool  Corporation, 
Railway,  19  0.  B.  N.  S.  268 ;  84  L.  J.  1  Drew.  1 ;  JBarlcer  v.  Metropolitan  Rail- 
0.  P.  366) ;  unless,  perhaps,  it  be  by  way,  17  0.  B.  N.  S.  785 ;  10  Jur.  N.  S. 
deed.  Ibid.  Nor  does  it  apply  to  an  1127 ;  Farmer  v.  Waterloo  &  Oiiy  Rail- 
agreement  under  which  is  granted  and  way  (1895),  1  Oh.  527 ;  64  L.  J.  Ch.  338 ; 
let  the  free  aud  exclusive  right  to  sell  .  Eseott  v.  Newport  Corporation  (1904),  2 
refreshments,  programmes,  &o.,  at  a  K.  B.  369  ;  73  L.  J.  K.  B.  693. 
theatre,  such  agreement  merely  showing  (d)  As  to  lands  "  injuriously  affected," 
an  intention  to  confer  a  licence  and  not  see  post,  p.  1014.  Where  the  entire  Act 
to  create  an  interest  in  land.  Warr  v.  is  incorporated  in  a  special  Act,  no  other 
London  County  Council  (1904),  1  K.  B.  enactment  is  required,  beyond  sect.  68, 
713 ;  73  L.  J.  K.  B.  362.  Basements  to  confer  the  right  to  compensation  for 
come  within  sect.  85  of  the  Act,  where  lands  injuriously  affected  by  the  works 
there  is  express  power  to  take  them.  under  the  special  Act.  Reg.  v.  St.  Luke's, 
Hill  V.  Midland  Railway,  21  Oh.  D.  143 ;  Chelsea,  L.  E.  7  Q.  B.  141 ;  41  L  J  O 
51   L.   J.   Ch.  774;  G.   W.  Railway  v.  B.  81. 

Swindon  Railway,  9  App.  Cas.  787 ;   53  (e)  If  the  claim  for  compensation  does 

L.  J.  Ch.  1075.  not  exceed  SOL,  it  is  to  be  settled  by  two 

(c)  As  to  the  different  meanings  of  the  justices  (sect.  22).  See  Reg.  v.  St.  Luke's, 

■word  "take"  throughout  the  Act,  see  Chelsea,  supra,  as  to  when  sect.  22  gives 

Spencer  v.  Mef.  Board  of  Works,  22  Ch.  a  right  to  compensation. 
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made,  does  not  render  the  consent  of  such  third  person,  when 
given,  equivalent  to  an  agreement  to  give  up  his  land  voluntarily, 
but  such  third  person  will  still  be  entitled  to  claim  as  for  lands 
compulsorily  taken  (/). 

By  another  statute,  the  Railways  Clauses  Consolidation  Act, 
1845  ig),  consolidating  into  one  Act  certain  provisions  usually 
inserted  in  Acts  of  Parliament  thereafter  passed,  authorizing  the 
construction  of  railways,  it  is  provided  (sect,  6),  that  in  exercising 
the  power  given  to  the  company  by  the  special  Act  to  construct 
a  railway  and  to  take  land  for  that  purpose,  the  company  shall 
make  to  the  owners  and  occupiers  of,  and  all  other  parties 
interested  in,  any  lands  taken  or  used  for  the  purposes  of  a  rail- 
way, or  injuriously  aifected  by  the  construction  thereof,  full 
compensation  for  the  value  of  the  lands  so  taken  or  used,  and  for 
all  damage  sustained  by  such  owners,  occupiers,  and  other  parties, 
by  reason  of  the  exercise,  as  regards  such  lands,  of  the  powers 
vested  in  the  company,  the  amount  of  such  compensation  to  be 
ascertained  and  determined  in  the  manner  provided  by  the  Lands 
Clauses  Act,  1845.  In  cases  to  which  the  last-mentioned  Act 
does  not  apply,  as,  for  instance,  where  the  lessee  of  lands  taken  by 
a  company  is  entitled  to  a  right  of  renewal,  the  Chancery  Division 
of  the  High  Court  has  jurisdiction  to  decide  between  the  claimant 
and  the  company  Qi).  If  the  claimant  or  the  railway  company 
prefer  it,  they  may,  at  any  time  before  the  issue  of  the  writ  to  the 
sheriff,  apply  to  a  judge  {i)  of  a  superior  court  of  common  law  for 
the  trial  of  the  question  between  them,  by  directing  an  issue  in 
such  form,  and  to  be  tried  at  such  place,  &c.,  as  he  shall  direct ; 
and  the  proceedings  in  respect  of  such  issue  will  be  subject  to  the 
jurisdiction  of  the  court ;  but  the  jury,  nevertheless,  must,  where 
the  issue  relates  to  the  value  of  land  to  be  purchased,  and  also  to 
compensation  for  injury  done  or  to  be  done  to  lands  held  there- 
with, deliver  their  verdict  separately,  as  provided  by  sect.  49  of 
the  Lands  Clauses  Act,  1845  (k). 

Similar  provisions  are  contained  in  other  Acts  passed  for 
facilitating  the  acquisition  of,  or  interference  with,  interests  in  land 
for  public  purposes  (I).     An  underground  railway  company,  to 

(/)  Thames  Conservators  v.   Victoria  Qt)  31  &   32  Vict.  c.  119,  as.  41-43. 

Station  Railway,  L.  K.  i  0.  P.  59;  38  &ee  EastLondonIlailway,lnre,2i:Q,.'B. 

L.  J.  C.  P.  4.  D.  507;  Birmingham  &  District  Land 

(ff)  8  &  9  Vict.  c.  20.  Co.  V.  L.  &  N.  W.  Uailway,  22  Q.  B.  D. 

(ii)  Bogg  V.  Midland  Railway,  L.  E.  435 ;  58  L.  J.  Q.  B.  587. 

4  Bq.  310  ;  36  L.  J.  Oh.  440  ;  Brandon  v.  (I)  Such  as  the  Markets  and  Pairs 

Brandon,  2  Dr.  &  Sm.  305 ;  34  L.  J.  Oh.  Clauses  Act,  1847  (10  &  11  Vict.  c.  14,  s. 

333.  6);  the  "Waterworks  Clauses  Act,  1847 

(j)  An  appeal  from  the  judge  lies  to  (10  &  11  Vict.  o.  17,  s.  6);  the  Harbours, 

the  Divisional  Court,  and  not  to  the  Docks,  &c..  Clauses  Act,  1847  (10  &  11 

Court  of  Appeal.    Long  v.  G.  N.  &  City  Vict.  c.  27,  s.  6) ;  the  Towns  Improve- 

Bailway  (1902),  1  K.  B.  813 ;  71  L.  J.  K.  ments  Clauses  Act,  1847  (10  &  11  Vict. 

B.  598.  c.  34,  s.  19) ;  the  Cemeteries  Clauses  Act. 
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whom  power  was  given  by  their  special  Act,  which  incorporated 
the  Lands  Clauses  Act,  1845,  to  take  the  subsoil  apart  from  the 
surface,  and  which  also  provided  that  the  company  was  not  to  be 
relieved  from  liability  for  compensation  under  sect.  68  of  the  Act 
of  1845,  is  not  entitled  to  appropriate  and  use  the  land  without 
complying  with  the  provisions  of  the  Act  of  1845  as  to  compulsory 
purchase  or  entry  upon  lands  (m). 

The  statutory  remedy  provided  by  these  Acts  of  Parliament  is 
substituted  in  lieu  of  the  ordinary  remedy  by  way  of  action,  so 
that  parties  aggrieved  by  anything  done  in  the  exercise  of  the 
powers  granted  by  the  statute  must  follow  the  statutory  remedy, 
and  cannot  resort  to  an  action  for  damages  (n).  Thus,  no  action 
will  lie  against  a  railway  company  for  breaches  of  a  covenant 
committed  by  it  in  the  exercise,  without  negligence,  of  its  statutory 
powers ;  the  remedy  is  compensation  under  sect.  68  of  the  Lands 
Clauses  Act,  1845  (o).  But,  if  the  powers  of  the  Act  have  been 
exceeded,  or  the  thing  authorized  to  be  done  has  been  negligently 
done,  and  the  damage  is  the  result  of  negligence,  an  action  for 
damages  must  be  brought,  and  the  matter  is  not  within  the 
cognizance  of  the  statutory  tribunal  appointed  for  settling  the 
amount  of  statutory  compensation  (p). 

Injuries  estahUsMng  right  to  statutory  compensation — (7om- 
pulsory  purchase  of  land — Land  "injuriously  affected." — Where 
land  has  been  taken  under  the  provisions  of  the  Lands  Clauses 
Act,  1845,  the  claimant,  the  landowner,  is  entitled  to  compensa- 
tion (q)  not  only  for  the  land  actually  taken,  but  also  in  respect 
of  the  residue  of  his  land,  which  has  not  been  taken,  being 
"  injuriously  affected  "  (see  sects.  63,  68)  by  the  execution  of  the 
works,  although  the  injury  may  be  of  such  a  nature  that  an 
action  for  damages  would  not  have  been  maintainable  in  respect  of 
it ;  for  it  has  been  said  by  Erie,  O.J.  (r),  that  a  company  "  claiming 

1847  (10  &  11  Vict.  c.  65,  s.  6);  the  Corporation,  13  Q.  B.  D.  547;  53  L.  J. 

Metropolis  MaDagement  Act,  1855  (18  Q.  B.  559. 

&  19  Vict.  c.  120,  s.  86).    As  to  com-  (p)  Clothier  v.  Webster,  12  0.  B.  N.  S. 

pensation  for  taking  mines  under  the  790;   31  L.  J.  C.  P.  316;  Wliitehouse  v. 

Waterworks  Act,  see  Holliday  v.  Wake-  Fellowes,  10  C.  B.  N.  S.  765 ;  30  L.  J. 

field  Corporation  (1891),  A.  0.  81 ;   60  0.  P.   305 ;    Stainton  v.    Woolrych,   23 

L.  J.  Q.  B.  361.  Beav.  233  ;  26  L.  J.  Ch.  300  ;  Coats  v. 

(m)  Farmer  v.  Waterloo  &  City  Bail-  Clarence  Railway,  1  Buss.  &  M.  181 ;  8 

way(1895),  1  Ch.  527;  64  L.  J.  Ch.  338.  L.  J.  (O.  S.)  Ch.  72. 

(m)  Watkins  v.   (?.  N.   Eailway,  16  (g)  The  right  to  compensation  under 

Q.  B.  968 ;  Jolly  v.  Wirribledon,  &c..  Rail-  sect.  68  is  a  legal  chose  in  action  which 

way,  1  B.  &  S.  807 ;  31  L.  J.  Q.  B.  95 ;  is  capable  of  being  assigned  under  the 

Chamberlain  v.    West  End  of   London  Judicature  Act,  1873  (36  &  37  Vict.  c. 

Railway,  2  B.  &  S.  605 ;  32  L,  J.  Q.  B.  66),  s.  25  (6).  See  Dawson  v.  G.  N.  &  City 

173 ;  Blackburn  Corporation  v.  Parhin-  Railway  (1905),  1  K.  B.  277 ;   73  L.  J. 

son,  1  E.  &  E.  71 ;  28  L.  J.  M.  0.  7.  K.  B.  174. 

(o)  Manchester,  Sheff.  &  Line.  Railway  (r)  Richet   v.  Metropolitan    Railway, 

V.  Anderson  (1898),  2  Ch.  394;  67  L.  J.  34  L.  J.  Q.  B.  257;  L.  E,  2  H.  L.  175 ; 

Ch.  568.    As  to  a  temporary  inconveni-  36  L.  J.  Q.  B.  205. 
ence,  see  Sandersons.  Berwich-on-Tweed 
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to  take  lands,  by  compulsory  powers  expel  the  owner  from  his 
property  and   are  bound  to   compensate  him  for  all  the  loss 
incurred  by  the  expulsion,  and  the  principle  of  compensation  then 
is  the  same  as  in  trespass  for  expulsion  "  (s).     It  was  at  one  time 
held  that,  where  the  portion  of  land  taken  was  separated  from  that 
alleged  to  be  "affected"  by  land  belonging  to  another  person 
than  the  claimant,  there  was  no  right  to  compensation ;  but  now 
it  would  seem  that  where  several  pieces  of  land  owned  by  the 
same  person  are  so  near  to  each  other,  and  so  situate  (although 
they  do  not  actually  adjoin),  that  the  possession  of  each  gives  an 
enhanced  value  to  all,  they  are  lands  held  together  within  the 
meaning  of  sects.  49  and  63  of  the  Lands  Clauses  Act,  1845  (t). 
Where  a  railway  company  purchased  land  on  which  a  restrictive 
covenant  for  the  benefit  of  adjoining  land  was  imposed,  and  there 
was  a  breach  of  the  covenant  by  the  construction  of  an  embank- 
ment whereby  the  value  of  the  adjoining  land  was  depreciated,  it 
was  held  that  such  land  was  injuriously  affected  within  sect.  68, 
and  that  the  owner  was  entitled  to  compensation  (m).     The  owner 
of  land   compulsorily  acquired   by   the  Government  under  the 
Defence  Acts  for  defence  purposes  is  entitled  to  compensation  for 
any  injurious  affecting   of  his  adjoining  lands  (x).    A  railway 
company  authorized  to  construct  a  line  of  railway  under  a  public 
street  is  not  bound  to  give  notice  to  treat  or  pay  compensation  to 
the  owner  of  the  land  adjoining  the  street  in  respect  of  any  part 
of  the  soil  of  such  public  street ;  and  a  cul  de  sac  dedicated  to 
the  public  is  for  this  purpose  in  the  same  position  as  a  public 
street  (y).     A  landowner  who  has  been  served  by  a  company  with 
a  notice  to  treat,  and  who  has  served  a  notice  of  claim  under 
sect.  68,  is  not  entitled  to  deal  with  any  of  his  land,  either  taken 
or  injuriously  affected  by  the  company,  so  as  to  increase  the 
burden  of  the  company  as  regards  the  compensation  to  be  made 
in  respect  of  such  land  or  any  part  of  it  (z). 

Injv/ries  giving  right  to  statutory  compensation — Gompulsory 
purchase  of  buildings. — Sect.  92  of  the  Lands  Clauses  Act,  1845, 
provides  that  no  party  shall  at  any  time  be  required  (a)  to  sell  or 

(s)  Jubb  V.  EuU  Dock  Co.,  9  Q.  B.  (x)  Blundell  v.  Beg.,  74  L.  J.  K.  B. 

457 ;  15  L.  J.  Q.  B.  403 ;  Stockport  Mail-  91 ;  following  Beg.  v.  Abbott  (1897),  2  Ir. 

way,  In  re,  33  L.  J.  Q.  B.  251 ;  JBuccleuch  E.  362,  and  Neil's  Point  Battery,  In  re 

{Duke)  V.  Metropolitan  Board  of  Works,  (1903),  2  Ir.  E.  192. 

L.  E.  5  H.  L.  418 ;  41  L.  J.  Ex.  137 ;  (y)  Souch  v.   East  London  Bailway, 

Solt  V.  Gas  Light  &  Coke  Co.,  L.  E.  7  L.  E.  16  Eq.  108;  42  L.  J.  Ch.  477. 

Q.  B.  728 ;  41  L.  J.  Q.  B.  351 ;  Bipley  v.  (z)  Lord  Lindley,  Mercer  v.  Liverpool, 

G.  iSf.  Bailway,  L.  E.  10  Oh.  435 ;  Cowper  St.  Helens,  &c.,  Bailway  (1904),  A.  0. 461 ; 

jEisea;  v.  Acton  IjOcoI  Board,    14  App.  73  L.  J.  K.  B.  960.  See  also  per  Stirling, 

Gas.  153 ;  58  L.  J.  Q.  B.  594.  L.J.,  Dawson  v.  O.  N.  &  City  Bailway 

(t)  See   per   Lord    Wataon,    Cowper  (1905),  1  K.  B.  277 ;  73  L.  J.  K.  B.  174. 

Essex  T.  Acton  Local  Board,  supra.  (a)  I.e.   compelled,    see    Gardner    v. 

(«()  Tjonj  Eaton  Becrealion   Grounds  Charing  Cross  Bailway,  2  Jo.  c&  H.  248 ; 

Co.  V.  Midland  Bailway  (1902),  2  K.  B.  31  L.  J.  Ch.  181. 
574  ;  71  L.  J.  K.  B.  837. 
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convey  to  the  promoters  "a  part  only  of  any  house  or  other  building 
or  manufactory,"  if  such  party  be  willing  and  able  to  sell  and  convey 
the  whole  thereof  {h).    All  fixtures,  whether  they  are  tenant's  or 
landlord's  fixtures,  form  part  of  the  premises  which  the  company 
may  be  required  to  value  and  take  (c).    Where  a  manufactory 
was  partly  worked  by  water-power  supplied  by  a  reservoir,  which 
in  its  turn  was  supplied  by  a  goit,  into  which  water  was  turned 
from  a  natural  stream  at  some  distance  from  the  manufactory, 
and  at  the  point  where  the  goit  commenced  there  was  a  weir,  with 
shuttles  to  regulate  the  supply  of  water  to  the  goit,  and  a  mill- 
house  for  the  residence  of  a  man  to  see  to  the  shuttles,  and  the 
railway  company  proposed  to  take  the  weir,  shuttles,  mill-house, 
and  part  of  the  goit,  it  was  held  that  they  must  take  the  manu- 
factory also  (d).     Again,  where  one  of  several  adjoining  houses, 
together  constituting  a  manufactory,  was  used  in  part  only  for  the 
purpose  of  the  manufacture,  it  was  held  that  a  railway  company 
who  gave  notice  to  treat  for  the  part  of  such  house  which  was  not 
so  used  could  be  compelled  to  take  not  merely  that  whole  house 
but  the  whole  of  the  manufactory  (e).     A  vacant  piece  of  land  in 
front  of  a  public-house,  not  separated  by  any  fence  from  the 
street,  which  had  always  been  treated  as  passing  to  the  lessee  of  the 
public-house  under  a  demise  thereof,  and  formed  the  only  means 
of  approach  for  vehicles  coming  to  the  house,  was  held  to  be  part 
of  the  "house"  within  the  meaning  of  the  section  (/).     And 
where  there  was  a  paddock  which  opened  by  a  door  in  one  corner 
into  an  enclosure  of  house  and  garden,  it  was  held  that  the 
paddock  was  part  of  the  house  (g).     The  expression  "  house " 
includes  a  garden  (A).    But,  although  the  company  may  be  com- 
pelled to  take  whatever  is  thus  necessary  for  the  occupation  of  the 
house  or  manufactory,  they  cannot  be  compelled  to  take  what  is 
necessary  only  for  the  personal  use  or  convenience  of  the  owner 
for  the  time  being.     Where,  therefore,  the  plaintiff,  the  proprietor 
of  a  house  and  six  acres  of  land  on  one  side  of  a  road,  bought 

(6)  Oiles  V.  L.  G.  &  B.  Mailuiay,  1  Dr.  Chester,  Sheff.  &  Line.  Bailway,  In  re 

&  Sm.  406 ;  30  L.  J.  Ch.  603  ;  Richards  (1896),  2  Q.  B.  439 ;  65  L.  J.  Q.  B.  625. 

V.  Swansea  Improvement  Co.,  9  Ch.  D.  (/)  Marson  v.  L.  0.  &  D.  Bailway, 

425.  L.  R.  6  Eq.  101;   37  L.   J.   Ch.  483; 

(c)  Gibson  v.  Hammersmith  Railway,  Caledonian  Railway  v.  Turcan  (1898), 
2  Dr.  &  Sm.  603 ;  32  L.  J.  Ch.  337.  A.  C.  256  ;  67  L.  J.  P.  C.  69. 

(d)  Furniss  v.  Midland  Railway,  L.  R.  (3)  Barnes  v.  Southsea  Railway,  27 
6  Eq.  473.    As  to  premises  withia  one  Oh.  D.  536. 

ambit   and  used  for  one  purpose,  see  (li)  Cole  v.  West  London  Railway,  27 

St.  Thomas's  Hospital  v.  Charing  Cross  Beav.  242 ;  28  L.  J.  Ch.  767 ;  King  v. 

Railway,  1  Jo.  &  H.  400 ;  30  L.  J.  Ch.  Wycombe  Railway,  28  Beav.  104 ;  29  L, 

395.                                            '  J.   Ch.  462;    Grosvenor  y.    "         '     ' 


(e)  Brook  v.  Manchester,  Sheff.  &  Line.  Junction  Railway,  1  De.  G.  &  J.  446 ;  26 

iJat7M)ay(1895),2  0h.  571;  64L.  ,T.  Ch.  L.  J.   Ch.  731;    AUxander  v.   Cnjdal 

890.    As  to  modern  clause  in  special  Palace  Railway,  30  Beav.  556 ;  31  L.  J. 

Acts  allowing  part  of  manufactories  or  Ch.  500. 
buildings  to  be  taken,  see  Gonty  &  Man- 
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several  acres  of  land  on  the  other  side,  upon  which  he  kept  cows 
and  horses  requisite  for  his  family  and  establishment,  which  was  a 
large  one,  and  built,  or  found  built  thereon,  a  cottage,  which  he 
used  for  the  residence  of  his  grooms,  it  was  held  that  the  last- 
named  land  was  not  part  of  the  "  house  "  within  the  meaning  of 
the  section  (i).  It  makes  no  diflerence  that  the  grounds  are 
used  partly  for  ornament  and  partly  for  business  purposes,  e.g., 
growing  plants,  &g.,  for  sale,  if  the  company  propose  to  take  part 
of  that  which  is  used  for  ornament  and  can  fairly  be  considered 
as  part  of  the  house  as  a  residence  (k).  "Where  a  notice  to  treat 
under  sect.  62  has  been  validly  and  properly  withdrawn,  a  fresh 
notice  in  respect  of  the  same  subject-matter  may  be  given, 
provided  the  time  limited  for  the  exercise  of  powers  has  not 
expired  (Z). 

Injuries  giving  right  to  statutory  compensation — Oompulsory 
purchase  of  mines.— Sect.  77  of  the  Eailways  Clauses  Act,  1845  (m), 
provides  that  a  railway  company  is  not  to  be  entitled  to  any 
mines  of  coal,  ironstone,  slate,  or  other  minerals  under  any  land 
which  it  purchases,  but  that  those  mines  are  to  be  deemed  to  be 
excepted  out  of  the  conveyance  of  the  lands  to  the  railway  com- 
pany, unless  they  are  expressly  named  therein  and  conveyed 
thereby.  If,  however,  the  owner,  lessee,  or  occupier  of  any  mines 
or  minerals  lying  under  the  railway  is  desirous  of  working  them, 
he  must  give  the  directors  notice  in  writing  of  his  intention  so  to 
do  thirty  days  before  the  commencement  of  the  working.  On  the 
receipt  of  the  notice  the  company  may  cause  the  mines  to  be 
inspected ;  and,  if  it  appears  to  the  company  that  the  working  of 
the  mines  or  minerals  is  likely  to  damage  the  works  of  the  railway, 
and  if  the  company  be  willing  to  make  compensation  for  the  mines 
or  any  part  thereof  to  the  owner,  lessee,  or  occupier,  he  cannot 
work  or  get  the  same ;  and  if  the  company  and  the  owner,  lessee, 
or  occupier  do  not  agree  as  to  the  amount  of  the  compensation, 
it  must  be  settled  as  in  other  cases  of  disputed  compensation  (n). 
The  word  "  mines  "  in  sect.  77  of  the  Act  is  used  in  its  widest 
sense,  and  includes  minerals  got  not  only  by  underground  but 
also  by  surface  workings  (o),  so  that,  in  certain  circumstances,  a 
bed  of  clay  may  be  worked  by  the  landowner  after  conveyance  of 

(i)  Steele  v.  Midland  Bailway,  L.  E.  Somerset  &  Dorset  Railway,  L.  E.  16  Eq. 

1  Oh.  275  ;  Pulling  v.  L.  C.  &  D.  Mailway,  458 ;  42  L.  J.  Oh.  851. 

3  De  Q.  J.  &  S.  661 ;   33  L.  J.  Oh.  505  ;  (Q  Asldon   Vale  Iron   Co.  v.   Bristol 

Ferqusson  v.  L.  B.  &  8.  G.  Bailway,  3  Corporation  (1901),  1  Oh.  591 ;  70  L.  J. 

De  "G.  &  S.  653 ;  33  L.  J.  Oh.  29.  Oh.  230. 

(7c)  Salter  Y.  Metropolitan  District  Bail-  (m)  8  &  9  Vict.  c.  20,  s.  77. 

way,  L.  E.  9  Eq.  432 ;  39  L.  J.  Oh.  567.  (»)  Ih.,  s.  78. 

As  to  a  nursery  garden  used  for  the  pur-  (o)  Midland  Bailway  v.  Bohinson,  15 

posesof  trading  not  being  a  garden,  and,  App.  Gas.  at  pp.  28,  34;  59  L.  J.  Oh. 

as  such,  part  of  a  house,  see  Falhner  v.  442. 
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the  land  to  the  company,  unless  the  company  are  willing  to  make 
compensation  (p).  But  clay  has  been  held  not  to  be  a  "  mineral " 
within  the  meaning  of  the  section  if  it  is  substantially  "  the  land  " 
itself;  and  whether  it  is  or  not  depends  upon  the  circumstances 
of  each  particular  case,  for  in  some  districts  it  might  be,  and  in 
others  it  might  not  be,  a  "  mineral  "  (q) ;  so  also  it  has  been  held  that 
clay  which  forms  the  surface  or  subsoil  of  land  is  not  a  "  mineral " 
within  the  meaning  of  sects.  77,  78,  and  79  (r).  A  railway  com- 
pany, having  already  acquired  surface  lands,  may  subsequently 
purchase,  either  compulsorily,  if  the  time  for  so  purchasing  has 
not  expired,  or  by  agreement,  the  mines  under  thosa  lands,  not- 
withstanding sect.  77  and  the  following  sections  of  the  Act  (s) ; 
but  they  do  not  seem  to  be  bound  to  purchase  all  the  minerals, 
for  they  may  purchase  some  of  them  and  exclude  others,  and  a 
landowner  is  not  entitled  to  claim  compensation  in  respect  of 
adjacent  and  subjacent  minerals  not  purchased  by  the  company 
until  the  time  has  arrived  for  actually  working  them  (t).  Where 
a  railway  company  have  not  purchased  minerals  which  are  worked 
by  quarrying,  the  owner  may,  under  sect  79  of  the  Act,  enter  on 
and  break  up  the  surface  for  the  purpose  of  getting  the  minerals, 
even  though  the  consequence  will  be  the  destruction  of  the 
railway  (m). 

The  railway  company  are  not  bound  to  any  fixed  period,  after 
receiving  notice  in  writing  from  the  mine  owner  of  his  inten- 
tion to  work  his  mine,  within  which  they  must  give  a  counter 
notice ;  they  can  stop  the  working  of  the  mine  at  any  time 
thereafter  that  they  fear  danger  to  the  line,  by  a  notice  of  their 
willingness  to  pay  compensation  for  the  minerals  which  they 
desire  to  be  left  standing  (x).  K  a  railway  company  have  pur- 
chased the  surface  without  the  minerals,  the  owner  has  the  right  to 
Avork  the  mine,  even  to  the  letting  down  of  the  surface,  provided 
the  working  is  according  to  the  usual  way  in  the  district  (y). 

The  railway  company  are  under  no  obligation  to  compensate 
any  person  until  there  is  some  one  who  has  a  right  to  work,  and 

(p)  Midland  Railway  v.  Haunchwood  (s)  JErrington  v.  Metropolitan  Distriet 

Bride  Co.,  20  Oil.  D.  552 ;  51  L.  J.  Oh.  Railway,  19  Ch.  D.  559 ;  51  L.  J."  Oh. 

778 ;  Loosemore  v.  Tiverton  Railway,  22  305. 

Ch.  D.  25 ;  53  L.  J.  Ch.  812;  Rudbon  (t)  Gerard  (Lord)  &  L.  &  N.  W.  Rail- 

Brielc  Co.  v.  G.  W.  Railway  (1893),  1  Ch.  way.  In  re  (1895),  1  Q.  B.  459 ;  64  L.  J. 

427 ;    62  L.  J.   Ch.  483.     As  to  when  Q.  B.  260 ;  following  Holliday  v.  Wake- 

limestone  is  a    mineral,   see    Midland  field  Corporation  (1891),  A.  C.  81;   60 

Railway  v.  Robinson,  supra;    Dixon  v.  L.  J.  Q.  B.  361. 

Caledonian  &  Glasgow  &  8.  W.  Railways,  (a)  Ruabon  Brick,  &e.,  Co.  v.   G.   W. 

infra.  Railway  (1893),  1  Ch.  427  ;  62  L.  J.  Ch. 

(?)  G.  W.  Railway  v.  Blades  (1901),  483;  Reg.  v.  G.   W.  Railway,  62  L.  J. 

2  Ch.  624 ;  70  L.  J.  Ch.  847.  Q.  B.  572. 

(r)  Todd  &    N.    E.    Railway,  In   re  (a;)  Dixon  v.  Caledonian  &  Glasgow  & 

(1903),  1  K.  B.  603 ;  72  L.  J.  K.  B.  337 ;  8.  W.  Railways,  5  App.  Gas.  820. 

following  Glasgow  Corporation  y.  Farie,  («/)  Pountneyv.  Clayton,  11  Q.  B.  D 

13  App.  Cas.  657  ;  58  L.  J.  P.  C.  33.  820  ;  52  L.  J.  Q.  B.  566. 
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who  is  prepared  to  work,  the  mines  (z).  When  that  person  gives 
the  notice  of  his  intention  to  work  the  mines,  the  company  will 
have  to  come  to  a  settlement  with  that  person,  according  to  what 
his  rights  may  be.  If  his  rights  are  to  take  away  coal  and 
exhaust  it  entirely,  and  if  he  has  a  tenure  the  length  of  which 
will  enable  him  to  do  so,  the  company  will  have  to  compensate 
him  to  an  extent  equal  to  the  whole  value  of  the  minerals.  But, 
if  he  cannot  take  away  the  whole,  or  if  the  extent  of  his  tenure 
is  not  such  as  would  enable  him  to  take  away  the  whole,  the  com- 
pany will  have  to  compensate  him  to  the  extent  of  his  interest. 
In  the  last  case  the  reversioner  will  also  be  entitled  to  compensa- 
tion in  respect  of  his  interest  (zz),  but  only  on  the  footing  that  the 
compensation  to  be  paid  to  the  lessee  and  reversioner  together  is 
not  to  exceed  the  whole  value  of  the  minerals  ;  and,  if  the  lessee 
has  given  the  notice  and  received  his  share  of  the  total  compensa- 
tion payable  by  the  railway  company,  the  reversioner  cannot  give 
a  notice  and  claim  to  work  the  coal,  but  will  only  be  entitled  to 
his  share  of  such  total  compensation  (a). 

Injuries  giving  right  to  statutory  compensation — Property 
injured — Where  no  land  has  been  taJcen. — Where  no  land  has  been 
compulsorily  taken  from  the  plaintiff  under  statutory  powers,  but 
the  injury  complained  of  has  arisen  from  something  done  on  land 
which  has  not  been  taken  from  the  claimant,  in  order  to  found  a 
claim  for  compensation  there  must  be  an  injury  and  damage,  not 
temporary,  but  permanent,  peculiarly  affecting  the  house  or  land 
itself,  in  which  the  person  claiming  compensation  has  an  interest  (b). 
Where,  by  the  construction  of  works,  there  is  a  physical  inter- 
ference with  any  right,  public  or  private,  which  the  owners  or 
occupiers  of  property  are  by  law  entitled  to  make  use  of,  in  con- 
nection with  such  property,  and  which  right  gives  an  additional 
market  value  to  such  property,  apart  from  the  uses  to  which  any 
particular  owner  or  occupier  might  put  it,  there  is  a  title  to  com- 
pensation, if,  by  reason  of  such  interference,  the  property,  as  a 
property,  is  lessened  in  value  (6).  Compensation,  therefore,  must 
be  paid  for  the  loss  of  any  natural  right  or  easement  belonging  to 
land,  such  as  the  right  to  the  flow  of  a  stream,  a  right  of  way,  or 
the  right  to  light. 

In  the  case  of  a  railway,  it  was  held  that  the  occupier  of  a 
house  and  shop  (which  had  suffered  structural  damage)  adjoining 

(z)  See  Midland  Eailway  v.  Bdbinson,  (a)  Smith  v.  G.  W.  Bailway,  3  App. 

supra,  as  to  the  notice  being  inoperative  Oas.  165 ;  47  L.  J.  Oh.  97. 

either  whore  there  are  no  minerals  or  (6)  Metropolitan  Board  of  Worlcs  v. 

where  the  landowner  cannot  either  let  or  M'Carthy,  L.  R.  7  H.  L.  243,  253 ;  43 

■work  them  himself.  L.  J.  0.  P.  385.      See   also  per  Lord 

(22)  Joicey  v.  IN.  E.  Bailway  (1906),  ^Ahoras,  Caledonian  Bailway  y.Walker^ 

1  K.  B.  195 ;  75  L.  J.  K.  B.  57.  Trustees,  7  App.  Oas.  at  p.  276. 
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a  railway  was  entitled  to  the  statutory  compensation  not  only  for 
loss  in  the  value  of  the  house,  but  also  for  (Jamage  sustained  by 
him  in  consequence  of  the  dust  and  dirt  from  the  railway  works 
having  penetrated  his  shop  and  damaged  his  goods  (c). 

Injuries  giving  right  to  statutory  compensation — Interference 
with  easements. — A  railway  company  cannot,  under  sect.  16  of  the 
Railway  Clauses  Act,  1845  {d)  permanently  divert  a  road  (e)  or 
the  course  of  a  private  river,  unless  it  be  necessary  (/)  for  the 
construction  of  the  line :  a  mere  saving  of  expense  to  the  com- 
pany is  no  justification  {g).  Where  the  company  have  power  to 
divert  a  portion  of  a  brook  only,  compensation  cannot  be  claimed 
for  the  loss  of  the  stream,  but  only  so  far  as  the  diversion  of  the 
quantity  taken  injuriously  affects  the  plaintiff's  land  (Ji).  But, 
where  the  company  have  power  to  divert  the  whole  stream,  and 
have  given  notice  of  their  intention  so  to  do,  they  must  make 
compensation  at  once  for  the  whole  value  of  the  interest  of  the 
claimant  in  the  stream,  and  are  not  entitled  merely  to  compensate 
him  from  time  to  time  according  to  the  quantity  actually 
taken  {i).  So,  if  a  private  way  of  the  landowner  has  been 
obstructed,  or  his  enjoyment  of  it  rendered  less  convenient  by 
reason  of  its  being  crossed  by  a  railroad  (Jc),  or  the  light  coming 
to  his  house  has  been  impeded  (J),  a  case  for  the  statutory  com- 
pensation is  made  out.  The  owners  of  certain  buildings  with 
ancient  lights  pulled  them  down  and  erected  other  buildings 
in  which  only  some  of  the  windows  corresponded  with  the 
ancient  lights.  Before  these  new  windows  had  acquired  a  right 
to  the  access  of  light,  a  railway  company  erected  a  building  which 
obstructed  such  access.  It  was  held  that  the  owners  were  entitled 
to  compensation  in  respect  of  all  the  windows  obstructed  (m).  A 
house  was  divided  into  a  front  and  a  back  block.  The  tenants  of 
the  back  block  had  to  pass  through  a  hall  and  up  some  stairs.  A 
railway  company  in  the  exercise  of  their  powers  took  down  the 
front  block,  and  removed  the  hall,  and  thereby  lessened  the  value 

(c)  Knock   V.  Metropolitan    Railway,  will  by  injunction  restrain  the  company 

L.  R.  4  0.  P.  131 ;  38  L.  J.  C.  P.  78 ;  from    diTerting    a    stream,  unless    the 

East  &  West  India  Docks  v.  Gattke,  3  statutory  requirements  as  to  asoertain- 

Mao.  &  Gr.  155 ;  20  L.  J.  Ch.  217.  ment,  payment,  or  deposit  of  the  amount 

(<J)  8  &  9  Vict.  0.  20,  s.  16.  of    compensation  have    been  complied 

(e)  See  Beg.  v.  Wycomhe  Railway,  L.  -with.    Ferrand  v.  Bradford  Corporation, 

E.  2  Q.  B.  310.  21  Beav.  412 ;  2  Jur.  N.  S.  175.     ' 

(/)  As  to  what  is  "  necessary,"  see  (&)  Glover  v.  North  Staffordshire  Rail- 

Harrisony.Southwarkd:  Vauxhall  Water  way,  16  Q.  B.  912;  20  L.  J.  Q.  B.  376 ; 

Co.(1891),2  Ch.409;  60  L.  J.  Ch.  630 ;  Moore  y.  Great  South.  &  Western  Railway, 

Morris  v.  Tottenham,  &c.,  Railway  (1892),  10  Ir.  0.  L.  Eep.  46. 

2  Ch  47 ;  61  L.  J.  Ch.  215.  Q)  Eagle  v.   Cliaring  Cross  Railway, 

(3)  Pugh  V.  Golden    Valley  Railway,  L.  E.  2  C.  P.  638;  36  L.  J.  C.  P.  297; 

15  Ch.  D.  330;  49  L.  J.  Ch.  721.  Emiley  v.  N.  E.  Railway  (1896),  1  Oh. 

(h)  Rush  V.   Trowbridge    Waterworks  418 ;  65  L.  J.  Ch.  385. 

Co.,  L.  E.  10  Ch.  459;  44  L.  J.  Ch.  645.  (m)  London,  Tilbury  &  Smthend  Rail- 

(i)  Stone  v.  Yeovil  Corporation,  2  C.  P.  way  v.  Gowers  Walk  Schools  Trustees,  24 

D.  99;   46  L.  J.  C.  P.  137.    The  court  Q.  B.  D.  326  ;  59  L.  J.  Q.  B.  162. 
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of  the  back  block  :  it  was  held  that  the  access  through  the  hall  was 
not  a  way  of  necessity,  but  was  a  continuous  and  apparent  ease- 
ment which  passed  under  the  demise  of  the  back  block,  and  that 
an  interference  with  this  easement  gave  rise  to  a  valid  claim  for 
compensation  (n). 

Injuries  giving  right  to  statutory  compensation — Interference 
with  public  rights. — The  landowner  will  also  be  entitled  to  compen- 
sation where  his  property  has  been  depreciated  in  value  for  all 
purf  OSes,  and  not  merely  for  some  special  purpose  only,  by  the 
interference  of  the  company  with  some  public  right;  as,  for 
instance,  if  the  means  of  access  to  his  house  or  land  from  the 
highway  has  been  rendered  less  convenient  from  the  highway 
being  raised  or  lowered  (o) ;  or  if  the  house  has  been  permanently 
depreciated  in  value  from  the  highway  being  narrowed  {f),  or 
diverted  {q),  or  stopped  up  (r).  Where  a  local  authority  gave 
notice  under  the  Public  Health  Act,  1875,  to  the  owner  of  a  house 
abutting  on  a  street  to  level  and  pave  it,  and,  in  default  of  the 
owner,  they  did  the  work  themselves,  and,  by  the  alteration  so 
caused  in  the  level  of  the  street,  the  access  to  the  house  was 
rendered  difficult  and  dangerous,  it  was  held  that  the  owner  was 
entitled  to  compensation  (s);  but  he  will  not  be  so  entitled  if 
the  local  authority  alter  the  level  of  a  road  under  the  Highway 
Act,  1835  (5  &  6  Will.  4,  c.  50)  {t).  The  general  principle  is 
that  if  a  public  body  acting  for  the  public  benefit  do  an  act 
which  they  are  authorized  by  law  to  do,  and  do  it  in  a  proper 
manner,  though  the  act  so  done  works  a  special  injury  to  a 
person,  such  person  cannot  maintain  an  action,  and  is  without 
remedy,  unless  a  remedy  is  provided  by  the  statute  (m).  Where 
the  lessee  of  a  house  in  close  proximity  to  a  public  draw-dock, 
which  opened  into  the  Thames,  constantly  used  the  dock,  by 
reason  of  his  proximity,  for  the  purposes  of  his  business,  and,  by 
reason  of  the  destruction  of  the  dock,  which  was  required  for  a 
public  undertaking,  his  premises  were  permanently  diminished 

(n)  Ford  Y.  Metropolitan  Railway,  17  action.                       „„„.,„      , , 

O  B  D  12 ;  55  L.  J.  Q.  B.  29G.  (r)  Wadham  v.   N.   E.  Bail.  Co.,  14 

VoV  Chamberlain  v.  West  End  of  London  Q.  B.  D.  747 ;  16  Q.  B.  D.  227 ;  55  L.  J. 

Railway,  2  B.  &  S.  605,  617;  32  L.  J.  Q.  B.  272.                            r      ,    r,       r 

OB   173  ■    Bea.  v.  St.  Luke's,  Chelsea,  (s)  Reg.    v.    Wallasey  Local    Board, 

l'  b'  7  Q.  B.  148;   41  L.  J.  Q.  B.  81;  L.  E.  4  Q.  B.  351;  38  L.  J.  Q.  B.  217; 

Moore  v  Great  Southern  &  Western  Bail-  Nutter  v.  Acoringlon  Local  Board,  4  Q.  B. 

way  10  Ir.  0.  L.  46 ;    Tuohey  v.  Great  D.  375 ;  48  L.  J.  Q.  B.  487. 

Southern  &  Western  Railway,  10  Ir.  0.  L.  (i)  See  Graham  v.  Newcastle-upon-Tyne 

98  •   Mercer  r.  St.  Helens,  &e.,  Railway  Corporation  (1893),  1  Q.  B.  643  ;  62  L.  J. 


(■1904)  A  0  461  •  73  L.  J.  K.  B.  960.  Q.  B.  215  ;  Burgess  v.  Northwich  Local 

(v')  Beckett  v.  Midland  Railway,  h.  R.      Board,  6  Q.  B.  D.  264 ;  50  L.  J.  Q.  B. 

3  0  P.  82;  37L.J.0.P.11.  "!« 

(g)  Caledonian  Railway  v.    Walkers 

Trustees,  7  App.  Gas.  259.    The  damage, 

however,  must  be  proximate,  and  not 

remote  or  indefinite,  to  give  a  right  of 


3  0  P.82;  37L.  J.  O.P.ll.  219.     ^        ^ 

(■«)  Caledonian  Railway  v.    Walker's  (u)  East.  Fremantle    Corporation    v. 

Trustees,  7  App.  Oas.  259.    The  damage,  Annois  (1902),  A.  0.  213 ;  71  L.  J.  P.  0. 

however,  must  be  proximate,  and  not  39.    See  ante,  p.  39. 
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in  value  both  as  regards  their  condition  and  the  uses  to  which 
they  might  be  put,  it  was  held  that  he  was  entitled  to.  compen- 
sation (x). 

When  statutory  compensation  cannot  he  claimed — Silence  of 
statute. — Where  no  compensation  is  given  by  the  statute,  that 
affords  a  reason,  though  not  a  conclusive  one,  for  thinking  that 
the  intention  of  the  legislature  was  that  the  thing  complained  of 
should  only  be  done  if  it  could  be  done  without  injury  to  others, 
and  not  that  it  should  be  done  at  all  events  {y). 

When  statutory  compensation  cannot  ie  claimed — Injury  not 
actionable  at  common  law. — Where  the  injury  would  not  have 
formed  a  ground  of  action  against  an  ordinary  landowner,  if  done 
by  him,  such  injury  cannot  be  made  a  ground  for  compensation 
under  the  statute  (z).  Where,  therefore,  the  New  Eiver  Company, 
in  the  exercise  of  its  statutory  powers,  constructed  some  under- 
ground works  on  their  own  land  which  drew  off  the  water  from 
the  plaintiff's  well,  it  was  held  that  the  plaintiff  was  Aot  entitled 
to  compensation  under  the  statute,  as  the  company,  in  drawing  off 
the  water  from  the  well,  had  not  infringed  any  right  of  the  plain- 
tiff, or  done  anything  which  would  have  rendered  them  liable  to 
an  action  at  common  law,  independently  of  the  statute  (a).  A 
similar  decision  was  given  under  the  repealed  Public  Health  Act, 
184.8  (11  &  12  Vict.  c.  63),  where  the  local  authority  constructed 
a  sewer,  which  caused  the  plaintiff's  houses,  which,  though  erected 
on  old  foundations,  had  within  twenty  years  been  built  of  a  much 
more  substantial  character,  to  crack  (6).  So,  where  the  tenant  of 
a  public-house  claimed  compensation  for  the  loss  of  profits  he  had 
incurred  by  reason  of  a  railway  company  having,  under  statutory 
powers,  purchased  and  pulled  down  the  adjoining  houses,  it  was 
held  that  he  was  not  entitled  to  compensation ;  for,  if  any  private 
person  had  purchased  and  pulled  down  the  adjoining  property,  no 
action  would  have  lain  against  him  (c)  :  and  where  a  public  turn- 
pike road  is  crossed  by  a  railway,  and  no  special  damage  has  been 
sustained  thereby,  and  no  injury  or  inconvenience,  different  in 
kind,  although  it  may  be  greater  in  degree,  has  been  suffered  by  a 

(ib)  Melropolitan  Board  of  Worlcs  v.  politdn  Board  of  Worhi,  3  B,  &  S.  710  ■ 

M'Carthy,  L.  R.  7  H.  L.  243 ;  43  L.  J.  32  L.  J.  Q.  B.  105.    As  to  landowner 

0.  P.  385.  drawing    off   water    supplying    public 

(y)  Hammersmith  Railway  v.  Brand,  waterworks,   see  Bradford   Corporation 

L.  E.  4  H.  L.  171 ;  38  L.  J.  Q.  B.  265  ;  v.  Pioldes  (1895),  A.  0.  587;    61  L.  J. 

Metropolitan  Asylum  District  v.  Hill,  6  Oh.  759. 

App.  Gas.  193 ;  50  L.  J.  Q.  B.  353 ;  ante,         (6)  Hall  v.  Bristol  Corporation,  L.  E  2 

p.  41.  0.  P.  322 ;  36  L.  J.  0.  P.  110. 

(z)  Bicket   v.    Metropolitan  Railway,         (c)  Beg.  v.   Vaughan,  L.  E.  4  Q   B 

L.  E.  2  H.  L.  175 ;  36  1.,  J.  Q.  B,  205 ;  190 ;  38  L.  J.  M.  C.  49.     See  also  Yeafes, 

City  of  Glasgow  Union  Railway -v.  Hunter  Ex  parte,  1  Ad.  &  E.  668;  3  L.  J.  K.  B.' 

L.  E.  2  H.  L.  (So).  78.    See  ante,  p.  II . .  50 ;  and  Eyre,  Ex  parte,  1  Ad.  &  E.  676  ; 

(a)  New  Eiver  Co.  v.  Johnson,  2  E.  &  3  L.  J.  K.  B.  168 ;  cases  under  the  Hun- 

E,  435 ;  29  L.  J.  M.  0.  93 ;  Beg.  v.  Metro-  gerford  Market  Act  (11  Geo.  4,  c.  20). 
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complaining  party  than  that  which  is  common  to  all  the  King's 
subjects  passing  along  such  public  highway,  there  is  no  ground 
for  statutory  compensation,  for  no  action  for  damages  would  be 
maintainable  {d).  A  corporation  acting  under  statutory  powers 
is  not  liable  in  an  action  for  damages  for  injury  done  in  the  due 
exercise,  without  negligence,  of  those  powers  (e). 

When  statutory  compensation  cannot  he  claimed — Damage  to 
trade. — There  are,  however,  many  cases  in  which,  although  there 
would  be  a  right  to  damages  against  an  individual,  there  is  neither 
a  right  of  action  nor  a  right  to  compensation  against  a  company 
acting  under  the  provisions  of  the  Lands  Clauses  Acts.  A  rail- 
way company,  authorized  to  construct  works  on  its  own  land, 
may  lawfully  do  acts  which  no  private  owner  could  have  done 
without  being  liable  to  an  action;  and,  although  the  railway 
company  is  bound  in  many  cases  to  make  compensation  to  the 
adjoining  owners,  yet,  whereas  the  right  to  compensation  can 
only  arise  when  an  individual,  in  the  place  of  the  company, 
would  have  been  liable  to  an  action,  the  converse  does  not  hold 
good. 

A  mere  personal  inconvenience,  or  obstruction,  or  a  damage 
occasioned  to  a  man's  trade  or  the  goodwill  of  his  business,  will  not 
be  a  sufficient  ground  for  compensation,  although  of  such  a  nature 
that  it  might,  but  for  the  Act  of  Parliament  which  authorizes  the 
doing  of  the  thing  occasioning  the  injury,  have  been  the  subject  of 
an  action  against  the  person  occasioning  it  (/).  Where  a  public 
body,  in  exercise  of  an  Act  of  Parliament,  lowered  the  roadway  of 
a  street,  it  was  held  that  the  occupier  of  a  house  in  the  street  was 
not  entitled  to  be  compensated  for  the  indirect  injury  to  his  trade, 
resulting  from  the  diversion  of  traffic  caused  by  the  authorized 
act  of  lowering  the  roadway  {g).  So,  also,  if  a  highway  has  been 
narrowed  and  premises  abutting  thereon  have  been  rendered  less 
suitable  for  shops  or  a  public-house,  no  compensation  will  be 
payable  Qi),  unless  the  narrowing  of  the  road  sensibly  interferes 
with  the  light  and  air  coming  to  a  house,  or  permanently  depre- 
ciates it  in  value  for  all  purposes,  so  that  it  is  worth  less  to  let  as 
a  house,  and  not  with  reference  to  any  particular  trade  (i).  And 
where  the  injury  is  sufficient  to  substantially  lessen  the  value  of 

(d)  Caledonian  Railway  v.  Ogilvy,  2  (/)  Metropolitan  Board  of  Worhs  v. 
Macq.  229 ;  Riclcet  v.  Metropolitan  Mail-  McCarthy,  L.  R.  7  H.  L.  243;  43  L.  J. 
loau  L.  E.  2  H.  L.  175  ;  36  L.  J.  Q.  B.  C.  P.  385;  Caledonian  Railway  v. 
205  •  Wood  V.  Stourbridge  Railway,  16  Walher's  Trustees,  7  App.  Cas.  259. 

C.  B  N.  S.  222.     See,  however,  Fritz  v.  ig)  Bigg  v.  London  Corporation,  L.  E. 

Hb&so«,  14  Ch.D.  542;  49  L.J.  Ch.  321;  15  Eq.  376.                                    ,»,^ 

Cliat>UnY.  Westminster  Borough  QdOl),  2  (li)  Rex  v.  London  DoolcCo.,  5  Ad.  & 

Ob.329 ;  70  L.  J.  Oh.  679.  E.  163 ;  5  L.  J.  K.  B.  595. 

(e)  Canadian  Pacific  Railway  v.  Roy  (J)  Ante,  pp.  470,  1020. 
(1902),  A.  C.  220 ;  71  L.  J.  P.  C.  51. 
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the  property,  the  owner  is  entitled  to  compengation  for  injury 
done  during  the  execution  of  the  works  (Ic). 

When  statutory  compensation  cannot  le  claimed— Claim  in  case 
of  abandonment. — The  provisions  of  the  Railways  Abandonment 
Acts  of  1850  and  1869  (l)  do  not  apply  to  railways  formed  since 
1867.  Special  Acts  passed  after  that  date  usually  included  a 
clause  authorizing  the  abandonment  of  the  railway  and  providing 
that,  in  case  of  abandonment,  the  deposit  to  secure  the  completion 
should  be  applicable  towards  compensating  owners  whose  property 
was  injured  by  the  "commencement,  construction,  or  abandon- 
ment "  (m)  of  the  railway.  But  now  by  sect.  1,  sub-sect,  1  of  the 
Parliamentary  Deposits  Act,  1892  (n),  which  is  almost  identical 
ia  its  terms,  such  a  deposit  is  made  applicable  by  order  of  the 
court  to  all  cases  of  compensation  where  a  railway  is  abandoned. 
It  has  been  held  with  regard  to  the  clause  in  a  special  Act  that 
the  landowner  can,  where  the  railway  is  abandoned,  recover  com- 
pensation where  the  company  has  entered  into  an  obligation,  the 
breach  of  which  is  necessarily  involved  in  the  abandonment  of 
the  railway  and  inseparable  from  it,  such  as  a  covenant  to  build  a 
railway  station  (o) ;  but  that,  inasmuch  as  the  abandonment  of  a 
railway  might  not  necessarily  involve  the  breach  of  a  collateral 
obligation  entered  into  by  the  company,  such  as  a  covenant  to 
make  fences,  it  was  doubtful  whether  such  a  covenant  could  be 
taken  into  account  in  assessing  the  deterioration  of  the  land  in 
value.  In  either  case,  however,  the  landowner  would  have  to  show 
that  the  failure  to  perform  the  covenant  caused  some  diminution 
in  value  (p)  to  his  land.  The  Act  of  1892  does  not  authorize  the 
court  to  order  the  deposit  to  be  paid  out  before  the  date  limited 
for  the  completion  of  the  undertaking,  although  before  that  date 
completion  under  existing  powers  has  become  impossible,  and  the 
undertaking  has  been  abandoned  (q). 

When  statutory  compensation  cannot  he  claimed — Damage  occa- 
sioned by  worhvng  railway.  —  So,  again,  where  the  injury  is 
occasioned  not  by  the  construction,  but  by  the  working  of  the 
railway,  the  land  is  not  injuriously  affected  within  the  meaning  of 
the  Acts  (r).  Thus,  in  the  case  of  injury  to  adjoining  houses  by 
the  vibration  caused  by  trains  running  in  the  ordinary  manner, 
without  negligence,  after  the  line  is  opened  for  traffic,  or  by  the 

Qi)  Ford   V.    Metropolitan    Sailway,  (»)  52  &  53  Viot.  o.  27,  s.  1  (1). 

ante,  p.  1021,  dissenting  from  observa-  (o)  Buthin  and  Cerrig  Railway  Act,  In, 

tions  of  Lord  Chelmsford  in  Bichet  v.  re,  32  Ch.  D.  438,  443. 

Metropolitan  Sailway.  Qn)  Ih.,  per  Cotton  and  Llndley,  L.J  J., 

(0  13  &  14  Viot.  0.  83  ;  32  &  33  Viot.  diis.  Lopei,  L.J. 

c.  114.  (2)  Chanibers,  Ex  parte  (1893),  1  Ch. 

(ot)  As  to  these  words,  see  Potteries,  47 ;  62  L.  J.  Ch.  78. 

Shrewsbury,  &c.,  Bailway,  In  re,  25  Ch.  ()•)  Caledonian  liailway  v.    Walker's. 

P.  251 ;  53  L.  J.  Ch.  556,  Trustees,  7  App.  Cas.  259. 
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noise  and  smoke  of  the  trains,  although  the  right  of  action  is 
taken  away,  there  are  no  provisions  either  in  the  Lands  Clauses  or 
Railway  Clauses  Acts  under  which  a  person  whose  house  is  so 
injured  can  recover  compensation  (s).  So,  where  a  railway  com- 
pany, under  the  authority  of  their  Act,  constructed  across  a  river, 
half  a  mile  above  an  ancient  ferry,  a  railway-bridge  and  a  foot- 
bridge, and,  the  foot-bridge  being  used  by  persons  going  to  the 
railway  station  and  other  places,  the  traffic  across  the  ferry  fell  off 
and  the  ferry  was  given  up,  it  was  held  that,  the  injury  having 
been  occasioned  not  by  the  construction,  but  by  the  working  of  the 
railway,  the  ferry  had  not  been  injuriously  affected  within  the 
Lands  Clauses  Act  or  the  Eailway  Clauses  Act  (t).  But,  where 
part  of  a  man's  land  was  compulsorily  taken  for  sewage  works,  it 
was  held  that  compensation  might  be  awarded  in  respect  of  damage 
sustained  by  his  other  land  held  with  it  (u) ;  not  merely  by  the 
construction  of  the  sewage  works,  but  also  by  their  use  {x}.  Two 
propositions  are  now  conclusively  established.  One  is,  that  land 
taken  under  the  powers  of  the  Lands  Clauses  Act,  and  applied  to 
any  use  authorized  by  statute,  cannot,  by  its  mere  use,  as  distin- 
guished from  the  construction  of  works  upon  it,  give  rise  to  a  claim 
for  compensation.  But  it  is  no  less  clear,  that  when  part  of  a 
man's  land  is  taken  from  him  compulsorily,  and  the  future  use  of 
the  part  so  taken  may  damage  the  remainder  of  his  land,  then 
such  damage  may  be  taken  into  consideration  in  awarding  com- 
pensation, although  neighbouring  proprietors,  from  whom  nothing 
had  been  taken  for  the  purpose  of  the  intended  works,  would 
not  be  entitled  to  any  compensation  for  damage  caused  by  such 
use  (y). 

Statutory  compensation — How  obtained — Settlement  hy  arbitra- 
tion or  by  jury. — Any  party  who  is  entitled  to  compensation  in 
respect  of  any  lands,  or  of  any  interest  therein,  which  has  been 
taken  by  a  public  company  for  public  purposes  under  statutory 
powers,  or  which  has  been  injuriously  affected  by  the  execution 
of  works  of  a  public  nature  authorized  by  statute,  may,  if  the 
compensation  claimed  exceeds  501.,  have  it  settled  either  by 
arbitration  or  by  the  verdict  of  a  jury,  as  he  shall  think  fit. 

(s)  Hammersmith  Bailway  v.  Brand,  («)  See  ante,  p.  1015. 

L.  E.  4  H.  L.  171 ;  38  L.  J.  Q.  B.  265,  (x)  Cowper  Essex  v.  Acton  Local  Board, 

overruling  on  this  point  L.  &  N.  W.  Rail-  14  App.  Caa.  153 ;  58  L.  J.  Q.  B.  594. 

way  V.  Bradley,  3  Mao.  &  N.  336 ;  6  (if)  Fer  Lord  Halsbury,  Gowper  Essex 

Bailw.  Cas.  551 ;  City  of  Glasgow  Union  v.  Aoton  Local  Board,  supra.     See  also 

Bailway  V.  Hunter,  L.  B.  2  H.  L.  (So.)  Buccleuch  (DuJce)  v.  Metropolitan  Board 

78;    Att.-Oen.   v.  Metropolitan  Bailway  of  Works,  L.  E.  5  H.  L.  418;  41  L.  J. 

(1894),  1  Q.  B.  384 ;  Long  Eaton  Becrea-  Ex.  137  ;  Stockport,  &c.,  Bailway,  In  re, 

tion  Grounds  Co.  v.   Midland  Bailway  33  L.  J.  Q.  B.  351 ;  Caledonian  Bailway 

(1902),  2  K.  B.  574 ;  71  L.  J.  K.  B.  837.  v.  Ogilvy,  2  Maoq.  229 ;  City  of  Glasgow 

(f)  Hopkins  v.  G.  N.  Baiheay,  2  Q.  B.  Union  Bailway  v.  Hunter,  L.  E.  2  H.  L, 

D.  224;  46  L.  J.  Q.  B.  265;  amie,p.  635.  (So).  78, 

A.  3  U 
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And  if  such  party  desire  to  have  it  settled  by  arbitration,  he 
may  give  notice  in  writing  to  the  promoters  of  the  undertaking  of 
such  desire,  stating  in  such  notice  the  nature  of  the  interest  in 
respect  of  which  he  claims  compensation,  and  the  amount  (z)  so 
claimed  by  him,  i.e.,  such  particulars  of  his  estate  or  interest 
as  will  enable  the  company  to  form  a  proper  judgment  respecting 
the  claim  (a).  If  in  such  case,  after  the  requisite  notice  has  been 
given,  the  compensation  claimed  is  not  paid,  or  agreed  to  be  paid, 
within  twenty-one  days  after  the  receipt  of  the  notice,  the 
claimant  will  be  entitled  to  have  the  amount  of  the  compensation 
settled  by  arbitration  in  the  maimer  provided  in  the  statute  (6). 
If,  on  the  other  hand,  he  desires  to  have  the  question  of  compen- 
sation settled  by  jury,  and  gives  the  requisite  notice  in  writing  of 
such  desire,  and  the  amount  claimed  is  not  paid,  or  agreed  to  be 
paid,  the  promoters  of  the  undertaking  are  bound,  within  twenty- 
one  days  after  the  receipt  of  the  notice,  to  issue  their  warrant  to 
the  sheriff  to  summon  a  jury  for  settling  the  amount  of  compensa- 
tion in  the  manner  provided  by  the  statute  (e),  and  in  default 
thereof  the  promoters  are  liable  to  pay  to  the  party  entitled  the 
amount  of  compensation  claimed,  and  the  same  may  be  recovered 
by  action  in  the  High  Courts  (d).  The  promoters  can  be 
restrained  by  injunction  if  they  proceed  to  summon  a  jury  with- 
out having  performed  all  the  necessary  conditions  precedent  (e). 
Where  the  owner  of  land  taken  by  a  railway  company  gave  notice 
of  his  desire  to  have  the  amount  of  compensation  settled  by  a 
jury,  and,  before  the  expiration  of  the  twenty-one  days  limited 
by  that  section  for  the  company  to  issue  their  warrant  to  the 
sheriff  to  summon  a  jury,  the  owner  gave  a  second  notice  of  his 
desire  to  have  the  question  settled  by  a  special  jury  under  sect. 
54,  which  fixes  no  time  for  the  issuing  of  the  warrant,  it  was  held 
that  the  company  were  bound  to  issue  their  warrant  for  the  special 
jury  within  twenty-one  days  after  the  receipt  of  the  first  notice 
or  pay  the  compensation  claimed,  as  the  second  notice  did 
not  extend  the  time  (/).  Where  a  right  is  given  by  statute 
to  do  acts  causing  damage  to  the  property  of  others,  sub- 
ject to  the  payment  of  compensation,  and  a  special  tribunal 
for  assessing  such  compensation  is  provided  by  statute,  but 
has  become  non-existent,  the  person  whose  property  has  been 

(«)  8  &  9  Vict.  c.  18,  s.  68.    See  Fitz-  46  &  47  Vict.  c.  15,  s.  1,  -whioh  amends 

hardinge  v.  Olouoester,  &o..   Canal  Co.,  8  &  9  Vict.  o.  18,  s.  28. 
L.  E.  7  Q.  B.  p.  781;  41  L.  J.  Q.  B.  (c)  8  &  9  Viot.  c.  18,  ss.  38-57. 

316,  as  to  stating  the  amount  claimed.  (d)  lb.,  B.  68. 

(a)  Sealey  v.  Thames  Valley  Sailway,  (e)  Schwinge  v.  London  &  Blaehwall 

34  L.  J.  Q.  B.   52;    5  B.  &  g.  769;  Bai7«;aj^,  24  L.  J.  Oh.  405  ;  3  Sm.  &  Giff. 

Cameron  Y.  Charing  Cross  Railway,  16  0.  30;   Spencer  \.  Metropolitan  Board  of 

B.  N.  S.  430 ;   33  L.  J.  C.  P.  313 ;  19  Works,  22  Oh.  D.  142;  52  L.  J.  Oh.  249. 

C.  B.  N.  S.  764.  (/)  Glyn  v.  Aberdare  I{ailway,6  0  B 
(6)  8  &  9  Viot.  0.  18,  ss.  25-37 ;  see  N.  S.  359 ;  28  L.  J.  0.  P.  271. 
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damaged  may  recover  the  compensation  by  action  in  the  High 
Court  (g). 

Sow  obtained — Assessment  of  damages. — The  fact  of  the  claimant 
being  entitled  to  the  compensation  he  seeks  is  a  condition  prece- 
dent to  his  right  to  avail  himself  of  the  machinery  provided  by  the 
statute ;  and  it  is  not  competent  to  the  sheriff's  jury  or  arbitrator 
to  determine  the  right,  which  it  is  for  the  court  to  decide  upon 
afterwards,  but  only  the  amount  (h).  If  the  claimant  has  no  title 
to  compensation,  the  whole  proceedings  before  the  arbitrator  or  a 
jury  are  coram  non  judiee(i),  of  which  the  promoters  are  entitled 
to  avail  themselves  in  answer  to  an  action  on  the  award  (k) ;  but 
the  right  to  compensation  cannot  be  contested  until  after  the 
amount  has  been  ascertained  (l).  The  court  has  no  power  to 
restrain  a  claimant  who  has  no  title  to  compensation,  from  taking 
proceedings  which  will  be  of  no  effect  (m).  Under  the  powers  of 
the  Public  Health  Act,  1848  (n),  a  local  board  made  a  sewer,  and 
in  so  doing  cut  a  trench  through  the  claimant's  land,  and  the 
local  board  contended  that  no  damage  had  been  thereby  done  to 
the  claimant,  but  the  claimant  contended  that  he  had  sustained 
damage,  and  was  entitled  to  compensation,  and  it  was  held  that 
this  clearly  was  a  dispute  as  to  the  amount  of  compensation  to  be 
settled  by  arbitration,  and  that,  if  the  arbitrator  found  the 
damage  nominal  or  infinitesimally  small,  he  might  find  the 
amount  of  compensation  to  be  nil  (o).  But,  when  there  is  a  dis- 
pute as  to  whether  the  act  complained  of  was  done  by  the  local 
board,  or  as  to  some  matter  of  fact  which  would,  if  found  for  the 
local  board,  show  that  there  was  no  liability  to  make  compensa- 
tion, then  the  dispute  is  not  within  the  jurisdiction  of  the 
arbitrator  (p).  The  effect  of  certain  cases,  however,  which 
seemed  to  say  that  the  mere  denial  of  liability  by  the  company  is 
enough  to  suspend  the  right  to  proceed  by  way  of  arbitration. 


(g)  Bentley  v.    Manchetter,   S.    &  i.  (Ji)  See  Hooper  v.  Bristol  Port  Bail- 
Railway  (1891),  3  Oil.  222 ;  60  L.  J.  Oh.  way,  35  L.  J.  0.  P.  299. 
641.  (0  Brierley    Hill    Local     Board     v. 

(7t)  Beg.  v.  L.  &  N.  W.  Bailway,  3  E.  &  Pearsall,  9  App.  Oas.  at  pp.  598,  601  ; 

B.  443 ;  23  L.  J.  Q.  B.  185  ;  Cooper  v.  54  L.  J.  Q.  B.  25.     See  also  East  London 

North  London  Bailway,    34  L.  J.  Ch.  Bailway,  In  re,  24  Q.  B.  D.  507. 

373 ;  Bead  v.  Victoria  Station  and  Pirn-  (m)  London  &  Blacltwall  Bailway  v. 

lico  Bailway,  1 H.  &  0.  826 ;  32  L.  J.  Ex.  Cross,  31  Ch.  D.  354 ;  55  L.  J.  Oh.  313  ; 

167 ;  Horroclts  v.  Metropolitan  Bailway,  North  London  Bailway  v.  G.  N.  Bailway 

4  B.  &  S.  315 ;  32  L.  J.  Q.  B.  367 ;  Beg.  11  Q.  B.  D.  30 ;  52  L.  J.  Q.  B.  380 ;  Farrei 

V.  Metropolitan  Commissioners  of  Sewers,  v.  Cooper,  44  Ch.  D.  323 ;  59  L.  J.  Ch. 

1   E.  &  B.  694;    22  L.  J.  Q.  B.  234;  506. 

Newhold  &  Metropolitan  Bailway,  In  re,  (n)  11  &  12  Viot.  c.  63,  8.  144  (re- 

14  0.  B.  N.  S.  405 ;  Chapman  v.  Mon-  pealed) ;  see  now  38  &  39  Viot.  o.  55,  s. 

mouthshire  Bailway,  2  H.  &  N.  267 ;.  27  308. 

L.  J.  Ex.  97 ;  Barber  v.  Nottingham  &  (o)  BraSby    v.     Southampton    Local 

Grantham  Bailway,  15  0.  B.  N.  S.  726 ;  Board,  4  E.  &  B.  1014 ;  24  L.  J.  Q.  B. 

33  L.  J.  C.  P.  193.  239. 

(i)  Beg.  v.  Cambrian  Bailway,  L.  E.  {p)  Beg.  v.  Lancaster  &  Preston  BaiU 

4  Q.  B.  320 ;  38  L.  J.  Q.  B.  198.  way,  6  Q.  B.  759 ;  14  L.  J.  Q.  B.  84. 

P    Vt   O 
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has    been    questioned    by    Selborne,    L.C.,    in    the    House    of 

Lords  (q). 

Neither  the  jury  nor  an  arbitrator  has  any  jurisdiction  to  in- 
quire into  collateral  matters,  creating  a  head  of  damage  distinct 
from  the  damage  flowing  from  the  exercise  of  the  statutory 
powers,  unless  the  parties  mutually  consent  to  refer  such  matters 
to  them  for  their  decision  (r) ;  and  in  an  action  on  the  award 
the  arbitrator  may  be  examined  to  prove  what  was  the  subject- 
matter  into  which  he  was  inquiring,  and  upon  which  his  award 
was  founded,  but  not  as  to  the  motives  which  induced  him  to 
arrive  at  the  particular  sum  awarded  (s).  Where  the  value  of  the 
claimant's  estate  is  increased  by  a  particular  covenant,  such  en- 
hanced value  must  be  taken  into  account  in  assessing  the  com- 
pensation (t).  The  present  market  value  of  the  reversionary 
interest  of  the  owner  of  a  fully  licensed  public-house  may  be  taken 
into  consideration,  and  in  ascertaining  that  value  the  inquiry  is 
not  confined  to  the  estimated  rental  of  the  premises  as  a  house 
and  shop,  apart  from  the  question  of  the  premises  being  licensed 
as  a  public-house,  when  the  reversion  falls  in  (m).  The  existence 
of  a  covenant  tying  a  house  let  by  a  brewery  company,  is  a  proper 
subject  to  be  taken  into  consideration  in  estimating  the  fair  market 
value  of  the  company's  interest  in  the  house  when  compulsorily 
taken  under  the  powers  conferred  by  the  Housing  of  the  Working 
Classes  Act,  1890  (x).  If  part  of  a  man's  land  is  taken,  and  part 
of  the  remainder  is  severed  from  the  rest,  and  such  part  has  a 
prospective  value  for  building  purposes,  although  then  used  as 
agricultural  land,  the  owner  is  entitled  to  compensation  for  it  as 
if  access  were  absolutely  cut  off,  and  without  regard  to  the  power 
of  justices  to  order  accommodation  works,  under  sects.  68  and  69, 
which  only  apply  to  agricultural  land  (y).  Where  a  railway 
company  were  empowered  to  take  compulsorily  portions  of  houses 
or  manufactories  without  taking  the  whole,  if  the  portions  taken 
could  be  severed  from  the  remainder  of  such  portions  without 
material  detriment  thereto,  and  the  company,  when  taking  a 
portion  of  a  manufactory  across  which  lay  the  only  access  to  the 

(g)  BHerley     Hill    J^oeal    Board    v.  In  re,  L.  E.  6  Eq.  429 ;   37  L.  J.  Ch 

Pearsall,  9  App.  Gas.  595 ;  54  L.  J.  Q.  B.  719. 

25,  questioning  Bradby  v.  Southampton  (t)  Bourne  v.  Liverpool  ^Mayor),  33 

Local  Board,  eupra ;    Beg.  v.  Burslem  L.  J.  Q.  B.  15. 

Local  Board,  ante,  p.  1027 ;  and  Beg.  v.  (u)  Belton  v.  London  County  Council, 

Metropolitan  Commissioners   of  Sewers,  62  L.  J.  Q.  B.  222.     As  to  "  tied  "  house, 

1  E.  &  B.  694  ;  22  L.  J.  Q.  B.  234.  see   London   County  Council  &  City  of 

(r")  Byles,  In  re,  11  Exoh.  464;    25  £ondo»  5rejec»-)/ Co.  (1898),  1  Q.  B.  387  ; 

L.  J,  Ex.  63 ;   Brandon  v.  Brandon,  2  67  L.  J.  Q.  B.  382. 

Dr.  &  Sm.  305;  34  L.  J.  Ch.  333;  Reg.  (x)  53  &  54  Vict.   u.  70,  Chandler's 

V.  South  Wales  Railway,!^  Q,.'B.QS8;\%  Wiltshire  Brewery    Co.,  In    re  (1903), 

L.  J.  Q.  B.  310.  1  K.  B.  569 ;  72  L.  J.  K.  B  250. 

(8)  Buccleueh  (JDulce)  v.  Metropolitan  («/)  Beg.  v.  Brown,  L.  E.  2  Q.  B  630  • 

Board  of   Works,  L.  E.  5  H.  L.  418 ;  36  L.  J.  Q.  B.  322, 
41  L.  J.  B?,  137 ;  Dare  Valley  Railway, 


CHAP.  XlllJ  THiG  EEMEDY.  1029 

remainder  of  the  manufactory  from  a  public  highway,  gave  an 
undertaking  to  provide  a  perpetual  right  of  way  to  the  remainder 
of  the  manufactory,  it  was  held  that  the  umpire,  in  considering 
whether  the  severance  would  be  detrimental,  was  entitled  to  take 
into  account  the  liability  of  the  company  under  sect.  68  to  make 
and  maintain  such  right  of  access  as  should  be  necessary  for 
making  good  the  interruption  to  the  use  of  the  land  caused  by 
the  severance  (z).  The  fact  that  land,  by  reason  of  its  proximity 
to  a  reservoir,  is  suitable  for  the  erection  of  mills,  is  one  to  be 
taken  into  consideration  in  assessing  compensation  (a).  The 
adaptability  of  land  for  a  special  purpose  has  also  been  held  to  be 
one  of  the  matters  to  be  taken  into  account  in  assessing  the  com- 
pensation. Thus,  where  part  of  some  land  which  had  been  pur- 
chased as  a  site  for  a  school  was  taken  compulsorily  by  a  railway 
company,  it  was  held  that  in  assessing  the  compensation  to 
be  paid  for  injuriously  affecting  the  remainder,  the  intention 
of  the  claimants,  as  well  as  the  special  adaptability  of  the 
land  for  the  intended  purpose,  was  to  be  taken  into  account  (&) ; 
and  the  same  principle  has  been  applied  in  the  case  of  the 
adaptability  of  a  stream  for  purposes  other  than  those  for  which 
it  has  been  used  (c).  Again,  the  natural  adaptability  of  land 
compulsorily  taken  for  the  construction  of  a  reservoir  is  a  proper 
matter  of  consideration  as  an  element  of  value ;  to  exclude  such 
element  it  must  be  shown  on  the  facts  that  there  is  no  reasonable 
possibility  of  a  market  for  the  land  apart  from  the  particular 
scheme  under  which  it  is  taken  (d).  Where  land  was  let  to  a 
corporation  for  a  public  park  with  a  power  for  the  lessors  to  re- 
enter any  part  of  it  taken  compulsorily  under  any  statute,  and 
part  was  so  taken  by  a  railway  company,  it  was  held  that  the 
lessors  were  entitled  to  the  commercial  value  of  the  land  taken 
as  freed  from  the  lease,  and  not  merely  to  the  capitalized  value  of 
the  rent  paid  to  the  corporation  (e).  Where  the  London  School 
Board  compulsorily  purchase  a  site  for  the  erection  of  a  board 
school,  the  noise  made  by  children  outside  the  school  may  be 
taken  into  consideration  as  injuriously  affecting  the  adjoining 
land  (/).  Full  compensation  is  to  be  made  and  all  expenses 
and  losses  to  be  recouped,  under  the  Waterworks  Clauses  Act, 
1847,  to  a  mine-owner  who  has  been  served  with  notice  to  leave  a 

(«)  Gonty  &  Man.,Slieff.  &  Una.  Rail-  Supply  Co.  (1893),  A.  0.  502;  62  L.  J. 

way.  In  re  (1896),  2  Q.  B.  439 ;  65  L.  J.  P.  0.  128. 
Q.  B.  625.  (d)  Oough   &    Aspatria,    &c.,    Water 

(a)  Ripley  v.  6?.  N.  Railway,  L.  K.  10  Board,  In  re  (1904),  1  K.  B.  417 ;  73 

Ch.  485.  L.  J.  K.  B.  228. 

(5)  Bailey  &  Isle  of  Thanet  Light  Rail-  (e)  Morgan  &L.&N.  W,  Railway,  In  re 

ways.  In  re  (1900),  1  Q.  B.  722 ;  69  L.  J.  (1896),  2  Q.  B.  469 ;  66  L.  J.  Q.  B.  30. 
Q.  B.  442.  (/)  Reg.  v.  Pearce,  67  L.  J.  Q.  B. 

(a)  Trent-Stoughtony.  Sarhadoes  Water  842. 
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portion  of  his  mines  unworked ;  and  where,  therefore,  there  has 
been  a  rise  in  the  value  of  the  minerals  subsequent  to  the  notice, 
and  it  is  shown  that,  but  for  the  notice,  he  would  have  obtained 
the  benefit  of  that  rise,  consideration  must  be  had  in  assessing 
compensation  of  such  rise  in  value  {g) ;  but  an  arbitrator  cannot 
award  interest  on  the  sum  awarded  for  compensation  from  the 
date  of  the  notice  to  the  date  of  the  award  (A).  Where  a  tramway 
company's  undertaking  through  certain  narrow  streets  was  com- 
pulsorily  purchased  by  a  local  authority  under  sect.  43  of  the 
Tramways  Act,  1870  {i),  and  in  the  mean  time  between  the  incor- 
poration of  the  company  and  the  giving  of  the  notice  to  purchase 
it  had  become  the  practice  of  Parliament  to  impose  upon  tramway 
companies  the  condition  that  they  should  contribute  towards  the 
cost  of  widening  narrow  streets  in  which  tramways  were  authorized 
to  be  laid,  it  was  held  that  in  assessing  the  value  of  the  tramway 
and  its  appurtenances  under  sect.  43,  the  amount  which  the 
company,  if  constructing  their  tramway  at  the  date  of  the  notice 
to  purchase,  would  have  been  required  to  contribute  towards  the 
cost  of  widening  streets  was  not  to  be  taken  into  account  (h).  If 
land  is  taken  which  is  subject  to  restrictive  rights,  rendering  it  of 
little  or  no  value  to  the  owner,  as,  for  instance,  to  a  right  of  way, 
or  if  a  churchyard  which  has  been  closed  under  an  order  in 
council  is  taken,  the  amount  of  compensation  is  assessed  with 
reference  to  the  value  of  the  owner's  interest  therein,  and  not  with 
reference  to  its  value  to  the  persons  taking  it  (Z).  The  enhanced 
value  of  other  lands  belonging  to  the  same  owner  may  be  taken 
into  consideration  in  assessing  the  compensation  not  only  under 
the  Housing  of  the  Working  Classes  Act,  1890  (m),  but  also  under 
the  Light  Eailways  Act,  1896  (n). 

How  obtained — Future  damages. — The  jury  have  no  right  to 
assess  prospective  damages,  unless  there  is  an  actually  existing 
cause  of  damage  proved  before  them  (o).  Where  the  provision  in 
the  special  Act  respecting  future  damage  was,  that  the  jury 
should  assess  the  sum  of  money  to  be  paid  by  way  of  recompense 
"for  the  future  temporary  or  perpetual  continuance  of  any 
recurring  damage   which   shall  have  been  occasioned "  by  the 

(jf)  Bwlla,   &c..   Steam    Collieries   v.  Q.  B.  1.    See  observations  of  Vaughan 

Pontypridd  Waterworks  Go.  (1903),  A.  C.  Williams,  L.  J.,  on  this  case,  and  on 

4:26;72L.  J.K.  B.805.  Bilcoat  v.   Canterbury  &    Torh  (Arcli- 

Qi)  Richard  v.  O.  W.  Railway  (1905),  bishops),  10  0.  B.  327 ;  19  L.  J.  0.  P. 

1  K.  B.  68  ;  74  L.  J.  K.  B.  9,  distlnguisli.  376,  in  City  &  South  London  Railway  v. 

ing  Fletcher  v.  Lano.  &  Tories.  Railway  St.  Mary,  Woolnoth  (1903),  2  K.  B.  728 ; 

(1902),  1  Oh.  901 ;  71  L.  J.  Oh.  590.  72  L.  J.  K.  B.  936 ;  aff.  in  H.  L.  (1905), 

(i)  33  &  34  Vict.  o.  78,  s.  43.  A.  0.  1 ;  74  L.  J.  K.  B.  147. 

(&)  London,  Deptford,  &e..  Tramway  (m)  53  &  54  Vict.  o.  70,  s.  38  (8). 

Co.  V.  London  County   Council  (1905),  («)  59  &  60  Vict.  o.  48,  s.  13. 

1  K.  B.  316;  74  L.  J.  K.  B.  316.  ,    (o)  See  Reg.  r.  Poulter,  20  Q.  B.  D. 

(0  StehUni  v.  Metropolitan  Board  of  132;  57  L.  J.  Q.  B.  138. 
Wmhs,  L.  E.  6  Q.  B.  37;  40  L.  J. 
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execution  of  any  of  the  powers  thereby  granted,  it  has  been  said 
that  cause  of  damage  must  exist  in  some  work  of  the  company 
already  done,  to  give  the  jury  the  power  of  computing  the  future 
damage ;  that  they  then  know  what  the  injury  is  at  present,  and 
how  often  it  may  accrue,  and  from  these  data  have  the  power  of 
making  a  contingent  assessment  of  damages ;  and  that  when  no 
injury  has  been  already  committed,  there  is  nothing  in  respect  of 
which  future  damages  can  be  assessed  {f).  When  the  amount  of 
damage  to  be  sustained  in  future  years  is  not  capable  of  being 
ascertained,  and  depends  upon  a  variety  of  contingencies  which 
may  or  may  not  occur,  the  compensation  cannot  be  assessed  at 
once  and  for  ever  in  respect  of  this  future  contingent  injury.  But, 
when  it  is  capable  of  being  estimated,  it  ought  to  be  brought 
forward,  and  the  amount  of  compensation  assessed  at  once  and 
for  ever  {q). 

The  cases  relating  to  railways  seem  to  establish  that  compen- 
sation is  given  in  respect  of  the  calculable  damage  caused,  or  to 
be  caused,  in  or  by  the  execution  of  the  permanent  works  of  the 
company  authorized  by  the  statute,  such  as  obstructing  private 
ways,  injuring  lights,  &c,,  and  not  the  damage  which  may  result 
from  the  use  of  the  railway  after  it  has  been  constructed  (r). 
Thus,  where  the  plaintiff  and  a  railway  company,  before  a  railway 
was  constructed,  referred  to  arbitration  the  sum  to  be  paid  by  the 
company  for  the  purchase  of  part  of  the  plaintiff's  land,  and  as 
compensation  for  all  damage  to  his  remaining  estate  by  severance 
or  otherwise,  it  was  held  that  the  compensation  awarded  related 
only  to  all  damage,  known  or  contingent,  by  reason  of  the  con- 
struction of  the  railway  on  the  land  purchased,  and  to  such  other 
damage  arising  from  the  construction  of  the  railway  as  was 
apparent  and  capable  of  being  ascertained  and  estimated  at  the 
time  when  the  compensation  was  awarded ;  that  it  did  not  embrace 
contingent  and  possible  damages  which  might  arise  afterwards,  and 
which  could  not  at  the  time  have  been  foreseen  by  the  arbitrator ; 
and  that  the  plaintiff  was  entitled,  notwithstanding  the  award,  to 
claim  compensation  for  such  damages  (s). 

Sect.  81  of  the  Eailways  Clauses  Act,  1845  {t),  enacts  that  a 
railway  company  shall  from  time  to  time  pay  to  the  owner,  lessee, 

( p)  Parke,  B.,  Lee  v.  Milner,  2  M.  &  under  10  &  11  Viot.  o.  17 ;  Fletcher  v. 

W.  841 ;  6  L.  J.  Ex.  205.  Birkenhead  Corporation,  75  L.  J.  K.  B. 

(q)  Bex  V.  Leeds  and  Selby  Railway,  183. 
3  Ad.  &  B.  683 ;  Beg.  v.  Aire  and  Colder  (s)  Lawrence  v.  O.  N.  Bailway,  16 
Navigation  Co.,  30  L.  J.  Q.  B.  337 ;  Q.  B.  643 ;  20  L.  J.  Q.  B.  293 ;  Hammer- 
Croft  v.  L.  &  N.  W.  Bailway,  3  B.  &  S.  smith  Bailway  v.  Brand,  L.  E.  4  H.  L. 
436;  32  L.  J.  Q.  B.  113;  Chamberlains.  171 ;  38  L.  J.  Q.  B.  265;  Bagnall  v.  L. 
West  End  of  London  Bailway,  2  B,  &  S.  &  N.  W.  Bailway,  7  H.  &  N.  423 ;  31 
605,  617 ;  32  L.  J.  Q.  B.  173.  L.    J.    Ex.    121.     As    to    contingent 

(r)  Broadhent  v.  Imperial  Gas  Co.,  7  damages,  see  Brogden,  In  re,  9  0.  B , 

De  G.  M.  &  G.  436  ;  26  L.  J.  Oh.  276  ;  N.  S.  229 ;  30  L.  J.  0.  P.  61. 

7  H.  L.  0.  600 ;  29  L.  ,T.  Ch.  377 ;  seous  (*)  8  &  9  Viot.  c.  20,  s.  81. 
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or  occupier  of  mines  extending  so  as  to  lie  on  both  sides  of  the 
railway,  all  such  additional  expenses  and  losses  as  shall  be  in- 
curred by  such  owner,  &c.,  by  reason  of  the  severance  of  the  lands 
lying  over  the  mines  by  the  railway,  or  of  the  continuous  working 
of  the  mines  being  interrupted,  or  by  reason  of  the  same  being 
worked  so  as  not  to  prejudice  or  injure  the  railway,  and  for  any 
minerals  not  purchased  by  the  company  which  cannot  be  obtained 
by  reason  of  making  and  maintaining  the  railway ;  and,  in  case  of 
dispute  as  to  the  "  amount  of  such  losses  and  expenses,"  the  same 
shall  be  settled  by  arbitration.  An  arbitrator  may,  under  this 
section,  include  damage  not  actually  incurred,  but  which  will  be 
necessarily  incurred,  by  the  mine-owner,  by  reason  of  the  sever- 
ance and  the  interruption  in  the  working  of  his  mines,  if  it  is 
reasonably  ascertainable  (u). 

How  obtained — Remedy  for  suhsequent,  unforeseen  damages. — In 
respect  of  all  damages  which  can  be  foreseen  and  ascertained  at 
the  time  of  the  inquiry,  there  can  be  no  further  compensation ;  the 
assessment  must  "  be  once  for  all ;  finally ;  for  all  time  "  (x).  But, 
if,  after  compensation  has  been  obtained  for  the  known,  calculable 
injury,  damage  has  been  sustained  which  could  not  have  been 
foreseen,  and  this  damage  is  the  necessary  result  of  the  construc- 
tion of  the  works  authorized  by  statute,  the  remedy  appears  to  be 
by  resort  to  the  sheriff's  jury,  under  sect.  68  of  the  Lands  Clauses 
Consolidation  Act  (y).  Thus,  if  some  violent  storm  has  destroyed 
a  portion  of  the  earthworks  of  a  railway,  or  if  there  has  been  a 
subsidence  of  an  embankment  from  purely  accidental  causes,  and 
the  accident  and  its  reparation  have  caused  injury  to  an  adjoining 
landowner,  the  claim  for  compensation  seems  to  fall  within  the 
compensatory  clause  of  the  statute.  "When  I  find,"  observes 
Eomilly,  M.E.,  "the  line  wants  repairing,  that  the  shifting  of 
the  line  has  occasioned  the  damage,  this  appears  to  me  to  be 
damage  strictly  arising  from  carrying  on  of  the  works,  and  as 
much  within  the  Lands  Clauses  Consolidation  Act  as  if  it  had 
occurred  before  the  opening  of  the  railway.  ...  I  see  no  differ- 
ence between  the  title  to  compensation  of  a  person  who  has 
sustained  loss  by  an  unexpected  land-slip,  whether  the  accident 
happened  before  the  line  was  opened,  or  two  or  three  days,  or  two 
or  three  weeks,  subsequently  to  that  period  "  (z). 

(u)  Whitehouse     v.      Wolverhampton  (y)  Ware,  In  re,  9  Exch.  402 ;  23  L.  J. 

Railway,  L.  E.  5  Ex.  6;  32  L.  J.  Ex.  1.  Ex.  145 ;  Glover  v.  North  Staffordshire 

(,x)  Croft  y.  L.  &  N.  W.  Railway,  3  B.  Railway,  16  Q.  B.  912 ;  20  L.  J.  Q.  B. 
&  S.  436;  32  L.  J.  Q.  B.  113.  Per  376;  i.  &  N.  W.  Railway  y.  Bradley,  Z 
Erie,  C.J.,  Clmmlierlain  v.  West  End  of  Mao.  &  Q.  336.  See  Hammersmith  Rail- 
London  Railway,  2  B.  &  S.  at  p.  639;  way  v.  Brand,  L.  E.  4  H.  L.  171;  38 
32  L.  J.  Q.  B.  173;    Brogden,  In  re,  L.  J.  Q.  B.  265. 

9  0.  B.  N.  S.  229 ;  30  L.  J.  C.  P.  61 ;  («)  Lancashire  &  Torkehire  Railway 

Stone  V.  Teovll  Corporation,  2  C.  P.  D.  v,  Evans,  15  Beav,  332. 
99  ;  46  L.  J.  0.  P.  137. 
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If,  on  the  other  hand,  the  subsequent  injury  results  from 
negligence,  or  want  of  skill  in  the  execution  of  the  authorized 
works,  or  from  the  doing  of  some  wrongful  act,  or  from  not  doing 
what  an  Act  of  Parliament  or  a  legal  obligation  requires  to  be 
done,  the  remedy  is  by  action  (a)  ;  for  no  compensation  is  given, 
as  previously  mentioned,  by  sect.  68  of  the  Lands  Clauses  Consoli- 
dation Act,  or,  generally  speaking,  by  any  compensation  clauses 
m  statutes  authorizing  the  commission  of  injurious  acts,  unless  the 
injury  is  the  necessary  result  of  the  doing  of  the  authorized  act. 
If  the  act  is  a  wrongful  act,  notwithstanding  the  statute,  the 
compensation  clauses  do  not  apply  (&) ;  and,  if  the  statutory 
remedy  does  not  apply,  an  action  for  damage  is,  as  we  have  seen, 
maintainable  (c).  The  owner  of  land  of  which  no  part  has  been 
taken  for  the  purposes  of  a  railway  is  not  entitled,  either  at 
common  law  or  under  the  Lands  Clauses  Acts,  to  compensation  for 
a  nuisance  to  his  premises  from  the  working,  without  negligence, 
of  the  railway  {d). 

Bow  obtained — Becovery  of  amount. — Although  the  verdict  of 
the  jury  and  the  judgment  are  to  be  kept  among  the  records  of 
the  general  or  quarter  sessions  of  the  county  in  which  the  lands 
in  respect  of  which  compensation  has  been  awarded  are  situate  (e), 
yet  they  are  not  made  records  of  any  superior  court ;  nor  is 
there  any  express  provision  for  any  writ  of  execution  to  issue  for 
enforcing  them.  The  consequence  is,  that  an  action  must  be 
resorted  to  for  recovering  the  amount  (/).  An  action  for  the 
amount  of  compensation  awarded  for  land  compulsorily  taken 
cannot  be  maintained  until  a  conveyance  has  been  executed  (g). 

Sow  obtained — Assessment  of  damages  to  which  claimant  is  not 
legally  entitled — Removal  of  inquisition  by  certiorari. — If,  upon  an 
inquisition  of  damages  resulting  from  the  execution  of  works 
done  under  the  authority  of  an  Act  of  Parliament,  the  under-sheriif 
has  directed  the  jury  to  assess  damages  for  an  item  which  they 
ought  not  to  have  included,  and  there  is  reasonable  evidence  that 
they  did  include  such  an  item  in  making  their  calculation,  a 
certiorari  clearly  lies,  inasmuch  as  the  jury  have  thus  committed 
an  excess  of  jurisdiction  ;  and  the  excess  of  jurisdiction  may  be 

(a)  Lawrence  v.  G.  N.  Railway,  16  (1894),  1  Q.  B.  384. 

Q.  B.  643 ;  20  L.  J.  Q.  B.  293  ;  Bagnall  (e)  See  8  &  9  Vict.  c.  18,  s.  50. 

V.  i,  &  N.  W.  Bailway,  7  H.  &  N.  423;  (/)  Coleridge,  J.,  Beg.  v.  L.  &  N.  W. 

31  L.  J.  Ex.  121.  Bailway,  3  E.  &  B.  468 ;  23  L.  J.  Q.  B. 

(6)  Broadhent    v.   Imperial  Gas  Co.,  185.    See    also  Beg.  v.  Hull  &  Selhy 

7  De  G.  M.  &  Or.  436 ;  26  L.  J.  Oh.  276  ;  Bailway,  6  Q.  B.  70 ;    12  L.  J.  Q.  B. 

affirmed  7  H.  L.  Oas.  600 ;  29  L.  J.  Oh.  257. 

377.  (g)  East  London  Union  v.  Metropolitan 

(c)  Ante,  p.  1014 ;  Blagrave  v.  Bristol  Bailway,  L.  R.  4  Ex.  309 ;  38  L.  J.  Ex. 
Waterworlti  Co.,  1  H.  &  N.  369 ;  26  L.  J.  225 ;  Hoxoell  v.  Metropolitan  District 
Ex.  57.  Bailway,  19  Oh.  D.  508;  51  L.  J.  Oh. 

(d)  Att.-Gen.  v.  Metropolitan  Bailway  158. 
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shown  upon  affidavits,  and  need  not  appear  upon  the  face  of  the 
proceedings.  Thus,  where  it  was  shown  by  affidavit  that  the 
under-sheriff  directed  the  jury  that  they  might  give  compensation 
in  respect  of  an  alleged  nuisance  resulting  from  persons  standing 
on  a  railway  platform  which  had  been  constructed  under  statutory 
authority  near  the  plaintiff's  dwelling-house,  and  thence  over- 
looking the  plaintiff's  premises,  it  was  held  that  the  nuisance  was 
not  a  legitimate  subject  of  compensation,  and  that  the  jury  had 
exceeded  their  jurisdiction  in  giving  compensation  in  respect  of  it ; 
and,  as  they  had  given  one  lump  sum  for  the  damage  done,  the 
court  quashed  the  inquisition  (A).  Wherever,  therefore,  several 
items  of  claim  are  brought  under  the  consideration  of  a  sheriff's 
jury,  and  it  is  doubtful  whether  they  are  all  legitimate  subjects  of 
compensation,  the  proper  course  is  for  the  under-sheriff  to  direct 
the  jury  to  find  separately  upon  each  item,  to  guard  against  the 
quashing  of  the  whole  inquisition  (*'). 

If  the  sheriff's  jury  have  any  jurisdiction  over  the  subject- 
matter  of  the  inquiry,  and  power  to  award  compensation  to  the 
plaintiff,  the  defendants  cannot  afterwards,  in  an  action  upon  the 
judgment,  set  up  as  a  defence  that  there  was  an  excess  of  juris- 
diction as  to  some  part  of  the  claim.  In  an  action  upon  the  judg- 
ment, it  must  be  taken  that  there  was  jurisdiction,  and  the 
quantum  of  it  cannot  be  investigated ;  for,  if  that  could  be  done, 
the  plaintiff  would  have  to  go  down  to  trial  prepared  to  prove 
each  part  of  his  claim,  and  such  a  course  would  be  most  incon- 
venient. Where,  therefore,  an  action  was  brought  upon  a  judg- 
ment following  an  inquisition  found  before  the  sheriff  in  a 
proceeding  by  the  plaintiff  to  obtain  compensation  for  an  injury 
done  to  his  premises  by  works  carried  on  under  the  authority  of 
an  Act  of  Parliament,  and  the  defendants  sought  to  bar  the  action, 
and  prevent  the  plaintiff  from  recovering,  by  proving  that  part  of 
the  damages  was  given  in  respect  of  an  injury  arising  from  the 
cutting  off  some  water  to  which  the  plaintiff  had  no  legal  title,  it 
was  held  that  no  such  defence  was  open  to  the  defendants  in  that 
action,  and  that,  if  the  sheriff's  jury  had  improperly  taken  upon 
themselves  to  give  damages  in  respect  of  the  loss  of  water,  the 
matter  should  have  been  set  right  by  certiorari  and  the  inquisition 
quashed  (h).  If  compensation  is  claimed  under  two  heads,  and  the 
arbitrator  gives  a  lump  sum  for  both,  and  the  claimant  is  not 

(li)  Penny,  In  re,  7  E.  &  B.  660 ;  26  diction :  see  Taylor  v.  Olemson,  11  01.  & 

L.  J.  Q.  B.  225 ;  Beg.  v.  South  Wales  F.  610 ;  Ostler  v.  CooJce,  13  Q.  B.  143 ; 

Railway,  13  Q.  B.  988,  994 ;   18  L.  J.  18  L.  J.  Q.  B.  185 ;    affirmed  18  Q.  B. 

Q.  B.  310 ;  Beg.  v.  L.  &  N.  W.  Bailway,  831 ;  22  L.  J.  Q.  B.  71. 
3  E.  &  B.  343 ;  23  L.  J,  Q.  B.  185.  (7c)  MoHimer  v.  South  Wales  Bailway, 

(i)  As  to  what  muat  appear  on  the  1  E.  &  E.  375;    28  L.  J.  Q.  B.  129; 

face  of  the  prooeedings  to  show  juris-  Corrigal  v.  London  and  Blacltwall  Bail- 
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entitled  to  compensation  in  respect  of  one  of  those  heads,  the 
whole  award  is  bad,  and  cannot  be  enforced  (l). 

Sow  obtained — Injunction  or  mcmdamus  to  make  compensation  fov 
lands  taken,  or  injuries  injlicted  upon  private  persons. — Whenever 
any  public  body,  executing  public  works  under  statutory  powers, 
is  required  by  Act  of  Parliament  to  make  compensation  to  all 
persons  who  may  sustain  injury  from  the  exercise  of  the  powers 
intrusted  to  it,  and  machinery  is  provided  for  determining 
the  amount  by  arbitration,  and  the  board  refuses  to  make  com- 
pensation, or  denies  its  liability,  the  court  will,  by  mandamus, 
compel  it  to  make  compensation,  and  put  the  necessary  machinery 
in  motion  for  settling  the  amount  (m) ;  and  it  is  no  bar  to  the 
prosecutor's  right  to  a  mandamus  that  he  has  not  claimed  a 
specific  sum,  or  taken  steps  to  have  the  amount  settled  pursuant 
to  the  Act  (n).  Where  a  mandamus  was  issued  to  a  local  board 
of  health,  enjoining  them  to  make  compensation  to  the  prosecutor 
for  damage  sustained  by  him  by  reason  of  the  exercise  by  the 
board  of  certain  powers  conferred  upon  them  by  the  Public 
Health  Act,  and  the  defendants  returned  that  they  had  not 
denied  their  liability  to  make  compensation,  but  were  ready  to 
make  it  so  soon  as  it  had  been  duly  ascertained,  but  that  the 
prosecutor  had  taken  no  steps  to  have  it  ascertained,  nor  given 
the  defendants  notice  of  his  claim,  or  of  the  cause  or  amount 
thereof,  and  had  not  appointed  an  arbitrator,  or  given  notice 
of  his  intention  to  do  so,  pursuant  to  the  statute,  and  the  return 
was  traversed  gei;Lerally,  and  on  the  trial  it  was  found  that 
the  defendants  had  denied  all  liability,  it  was  held  that  the 
prosecutor  was  entitled  to  a  verdict  on  the  whole  return,  and  to  a 
peremptory  mandamus.  "It  is  said,"  observed  Williams,  J., 
"  that,  looking  at  the  provisions  of  this  Act  (o),  and  construing 
them  by  analogy  to  those  of  the  Lands  Clauses  Consolidation  Act, 
the  proper  course  would  have  been  for  the  applicant  himself 
to  have  taken  steps  pursuant  to  sect.  144,  and  to  have  got  the 
amount  of  the  compensation  fixed  by  means  of  the  course  there 
prescribed,  and  then  to  have  brought  his  action  to  recover  the 
amount,  in  which  action  the  question  of  liability  might  have  been 
decided.  .  .  .  But  that  involves  the  necessity,  in  all  these 
cases  where  there  is  a  doubt  whether  the  party  is  entitled  to 

way,  5  M.  &  G.  219 ;  15  L.  J.  0.  P.  209.  (m)  Bex  v.  Nottingham  Old  Waterworks 

A  writ  of  certiorari  will  only  be  issued  Co.,  6  Ad.  &  E.  370  ;  5  L.  J.  K.  B.  11. 

where    there    has    been    an  excess   of  (ra)  Reg.  v.  Burslem  Local  Board  of 

jurisdiction,    see   fer    Lord  Halsbury,  Health,  1  E.  &  E.  1088 ;  29  L.  J.  Q.  B. 

Cowper   Essex  v.   Adon  Local  Board,  242. 

14  App.  Gas.,  p.  160 ;  58  L.  J.  Q.  B.  (o)  I.e.  Public  Health  Act,  1848  (11  & 

594.  12  Vict.  c.  63),  s.  144  (repealed);  see 

(0  Bechetl  v.  Midland  Bailuoay,  L.  E.  now  38  &  39  "Vict.  o.  55,  s.  308. 
8  C.  P.  82 ;  35  L.  J.  C,  P.  163. 
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compensation,  of  an  expensive  inquiry  in  the  first  instance,  which 
in  the  result  may  prove  entirely  futile.  .  .  .  The  question  of  liability 
should  be  first  settled  by  mandamus.  Secondly,  it  is  said  that 
the  applicant  ought  to  have  claimed  a  particular  amount,  and 
that  the  case  is  not  ripe  for  a  mandamus  until  that  step  has  been 
taken.  We,  however,  are  of  opinion  that  there  is  no  necessity  for 
taking  such  a  step.  It  is  difficult  to  point  out  what  could  be  the 
utility  of  making  any  such  claim.  It  would  not  regulate  the 
frame  of  the  mandamus,  or  the  future  rights  of  the  parties  "  (;p). 

A  local  board  of  health  gave  notice  to  the  owner  of  the  soil  in 
a  pathway  that  they  were  going  to  make  man-holes  in  a  sewer 
underneath  the  pathway ;  it  was  held  that  these  man-holes  were 
parts  of  the  sewer  within  the  Public  Health  Acts,  and  could  be 
made  without  purchasing  the  land,  and  the  plaintiff  was  not 
entitled  to  an  injunction  but' only  to  compensation  for  damage 
arising  from  making  them  (q). 

A  mandamus  will  go  also  against  railway  companies  or  other 
promoters  of  an  undertaking,  who  have  given  notice  to  a  land- 
owner under  the  compulsory  powers  intrusted  to  them  that  they 
require  to  purchase  his  land,  and  are  willing  to  treat,  &c.,  to 
compel  them  to  summon  a  jury  and  take  the  necessary  steps  for 
settling  the  amount  of  purchase-money  and  compensation  (r). 
There  must,  however,  before  a  mandamus  will  be  granted,  be 
something  in  the  nature  of  a  demand  by  the  landowner,  and  a 
refusal  by  the  company  (s).  But  commissioners  acting  on  behalf 
of  the  Crown  and  for  the  benefit  of  the  public,  and  giving  notice 
that  lands  are  wanted  for  public  purposes,  may  revoke  the  notice 
before  it  has  been  acted  upon,  and  cannot  be  compelled  by 
mandamus  to  take  and  pay  for  the  land  (t).    If  after  a  railway 

(_p)  Beg.  V.  Burslem  Local  Board,  29  of  the  Lands  Clauses  Act,  1845,  that 
L.  J.  Q.  B.  at  p.  243.  But  see  the  section  only  applying  to  lands  corn- 
observations  of  Selborne,  L.O.,  on  this  pulsorily  taken.  Guest  v.  Foole  and 
case  in  Brierley  Sill  Local  Board  v.  Bournemouth  Railway,  L.  B.  5  0.  P. 
Pearsall,  9  App.  Gas.  595;  54  L.  J.  553;  39  L.  J.  0.  P.  329;  Harding  v. 
Q.  B.  25.  Metropolitan  Railway,  L.  R.  7  Oh.  154  ; 

(2)  Bwanston    v.    Twickenham   Local  41   L.  J.  Oh.  871 ;   O.   W.  Railway  v. 

JBoarii,  11  Ch.  D.  838;  48L.  J.  Ch.623;  Swindon    Railway,  9    App.   Oas.  787; 

Roderick  v.  Aston  Local  Board,  5  Ch.  D.  53  L.  J.  Ch.  1075.    If  the  company  and 

328 ;    46  L.  J.  Ch.  802.     As  to  com-  the  landowner  both  choose  to  sleep  on 

pensation   for   injury  done   in   laying  their  rights  and  let  the  time  expire, 

sewers  under  the  Metropolis  Manage-  they  are,  it  seems,  disabled  from  going 

ment  Acts,  see  North  London  Railway  on  with    the  purchase.     Richmond  v. 

V.  Metropolitan  Board  of  Works,  1  John.  North  London  Railway,  L.  E.  3  Ch.  679 ; 

405  ;  28  L.  J.  Ch.  909.  37  L.  J.  Ch.  886.     But  until  the  time 

()•)  Reg.  V.  Birmingham,  &e.,  Railway,  expires  the  company  may  treat,  although 

15   Q.   B.   634 ;     19  L.  J.   Q.  B.  453 ;  the  time  has  so  nearly  expired  that  they 

Fotherhy  v.  Metropolitan  Railway,  L.  R.  could  not  complete  the  line  in  time. 

2  C.  P.  188 ;  36  L.  J.  C.  P.  88  ;  Morgan  Tiverton  Railway  v.  Loosemore,  9  App. 

V.  Metropolitan  Railway,  L.  E.  4  C.  P.  Cas.  480 ;  53  L.  J.  Ch.  812. 

97 ;  38  L.  J.  C.  P.  87.    It  is  no  defence  (s)  Senior,  In  re,  18  L.  J.  Q.  B.  333. 

to  an  action  for  a  mandamus  that  the  (f)  Reg.  \.  Commission's  of  Woods  and 

whole  capital  of  the  company  has  not  Forests,  15  Q.  B.  774 ;  19  L.  J.  Q.  B. 

been  subscribed,  as  required  by  scot.  16  497. 
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has  been  made,  and  compensation  given,  fresh  damage  has  been 
sustained  from  the  execution  of  the  railway  works,  the  question 
whether  the  railway  company  is  bound  to  make  compensation 
in  respect  of  this  subsequent  damage  may  be  determined  on  a 
claim  for  a  mandamus  (u). 

Injunction  to  prevent  unnecessary  injure/  from  execution  of 
statutory  powers. — The  statutory  right  to  compensation  given  by 
Act  of  Parliamant  to  persons  sustaining  injury  from  the  exercise 
of  statutory  powers,  does  not  abrogate  the  jurisdiction  of  the 
court ;  for  nothing  would  be  more  pernicious  than  to  leave  the 
large  and  ample  powers  so  frequently  conferred  by  Act  of  Parlia- 
ment free  from  all  control.  The  powers  conferred  by  the  Lands 
Clauses  Act  in  derogation  of  individual  rights  must  be  exercised 
with  discretion,  and  with  regard  to  the  rights  of  other  persons,  and 
not  in  a  vexatious  way ;  and,  when  the  promoters  of  an  under- 
taking can  construct  their  works  without  injury  to  private  rights, 
they  are,  in  general,  bound  to  do  so.  Thus,  where  a  railway 
company,  in  executing  works  authorized  by  their  statutory 
powers,  took  insufficient  precautions  to  ensure  the  safety  of  an 
adjoining  house,  the  court  granted  an  injunction  to  restrain  the 
further  negligent  exercise  of  their  powers,  and  an  inquiry  as  to 
damage  already  done  (x).  So,  where  a  railway  company  for  the 
construction  of  their  works  erected  a  mortar-mill  on  part  of  their 
land  unnecessarily  close  to  the  place  of  business  of  the  plaintiff, 
and  caused  a  nuisance  by  the  noise  and  vibration  from  the  mill, 
the  court  granted  an  injunction  (y).  So,  where  a  railway  com- 
pany, in  the  exercise  of  their  statutory  powers,  commenced  the 
building  of  a  bridge  across  a  mill-race  in  such  a  way  as  to  diminish 
the  full  force  of  the  current  and  lessen  the  working  power  of  the 
mill,  the  Lord  Chancellor  by  injunction  prevented  the  erection  of 
any  bridge  over  the  stream  with  arches  of  less  dimensions  than 
those  recommended  in  the  report  of  a  particular  engineer  (z). 
Here  it  was  shown  that  the  bridge  was  altogether  wrongly  con- 
structed, and  the  work  negligently  done ;  but,  where  there  is  no 
proof  of  negligence,  and  the  accruing  injury  arises  necessarily 
from  the  doing  of  what  is  authorized  to  be  done,  the  court  cannot 
interfere,  but  must  remit  the  injured  party  to  the  statutory  com- 
pensation for  the  damage,  where  that  is  provided  (a).     But  the 

(u)  Bea  V.  Aire  and  Colder  Naviga-  Water  Co.  (1891),  2  Oh.  409;  60  L.  J. 

tim  ct    30  L.  J.  Q.  B.  337;    Bex  v.  Oh.  630. 

Leeds  and  Selhy  Bailway,  3  Ad.  &  E.  (z)  Coats j  Clarence  Bailway  1  Euss. 

fiSS   690  '  °  ^-  ''^  v'-'-  "■)  ^"-  '''• 

('-i^  nisme  sr    O    M.  Bailway,  L.  K.  (a)  Stainton  v.  Metropolitan  Board  of 

16  Eq   636  ^°'^^'^'  ^3  Beav.  232 ;  26  L.  J.  Oh.  300 ; 

MFenwich  v  East  London  Bailway,  Biddulph  v.  St.  George's,  Hanover  Square, 

L.  K.  20  Eq.  544;  44   L.  J.   Oh.  602.  33  L.  J,  Oh,  411. 
gee  Harrison  v.  South,warh  and  Vauxhall 


1038  STATUTORY  COMPENSATION.  [CHAP.  XIII. 

company  are  not  necessarily  confined  to  any  particular  mode  of 
executing  their  works,  provided  they  act  hond  fide  and  upon  good 
advice,  and  so  as  not  necessarily  to  interfere  with  the  landlord's 
convenience  (5). 

A  metropolitan  local  authority  can,  under  the  powers  conferred 
by  sects.  80  and  82  of  the  Metropolitan  Paving  Act,  1817  (c), 
compulsorily  take  a  portion  of  land  or  part  of  a  house  or  building 
for  the  purpose  of  widening  and  improving  a  street  without  taking 
the  whole  (d).  In  the  case  of  land  they  are  not  entitled  to  take 
more  than  is  reasonably  required  for  the  improvement  (e),  and  in 
the  case  of  a  house  or  building  they  may  not  take  a  part  only 
where  the  taking  of  such  part  will  involve  a  structural  alteration 
of  the  whole  house  or  necessitate  an  alteration  in  its  business 
purposes  (/),  or  where  the  removal  of  the  part  of  the  house  will 
substantially  injure  the  enjoyment  of  the  house  {g).  There  is  no 
rule  that  the  owner  of  premises  has  an  absolute  right  to  restrain  a 
local  authority  acting  under  the  powers  of  the  Act  of  1817  from 
taking  more  of  his  premises  than  they  require  for  a  street  im- 
provement (Ji).  The  question  as  to'whether  it  is  necessary  to  take 
all  when  the  local  authority  only  want  to  use  part  on  the  im- 
provements is  a  question  of  fact  in  each  case  («),  and  so  also  is  the 
question  as  to  the  character  of  the  proposed  alteration  of  the 
building  (h). 

Injunction  to  prevent  misuse  of  land  acquired  under  statutory 
authority. — Acts  of  Parliament  compelling  landowners  to  part 
with  portions  of  their  property  for  purposes  considered  beneficial 
to  the  public,  are  regarded  as  contracts  made  by  the  legislature 
on  behalf  of  all  persons  interested  under  them  ;  and  the  purposes 
for  which  the  land  is  taken  are  of  the  essence  of  the  contract,  so 
that  the  landowner  may  obtain  an  injunction  to  restrain  the  com- 
pany from  taking  the  land  for  another  and  different  purpose  Q),  or 
from  devoting  it  to  such  purpose,  if  they  have  already  taken 
it  {m).     "The  principle  is  this,  that  when  persons  embarking 

(6)  Wilkinson  v.  Hull  Railway  &  Dock  Corporation  (1899),  2  Ch.  169 ;  68  L.  J. 

Go.,  20  Oh.  D.  323;  51  L.  J.  Ch.  788;  Ch.576. 
Lynch  v.  Commissioners  of  Sewers,  infra.  (g)  Gibbon     v.     Paddington     Vestry 

(c)  57  Geo.  3,  c.  xxix.,  ss.  80, 82.    This  (1900),  2  Oh.  794 ;  69  L.  J.  Oh.  746. 
Act    is    commonly  known  as  Michael  (7i)  Pescod  v.  Westminiter  Corporation 

Angelo  Taylor's  Act.  (1905),  2  Oh.  475 ;  74  L.  J.  Oh.  664. 

id)  Thomas  v.  Daw,  L.  R.  2  Oh.  1 ;  (j)  Per  Bowen,  L.J.,  Gard  v.  Com- 

36  L.  J.  Ch.  201 ;  Gard  v.  Commissioners  missioners  of  Sewers,  supra, 
of  Sewers,  28  Oh.  D.  486 ;  54  L.  J.  Oh.  (/c)  Gordon  v.  St.  Mary  Abbott's,  Ken- 

698 ;     Teuliere    v.    St.    Mary    Abbott's,  tington;  supra. 

Kensington,  30  Ch.  D.  642 ;  55  L.  J.  Oh.  (i)  Flower  v.  L.  B.  &  8.  G.  Railway, 

23 ;   Ijyneh  v.  Commissioners  of  Sewers,  2  Dr.  &  S.  330 ;  34  L.  J.  Ch.  540 ;  L.  & 

32  Ch.  D.  72;  55  L.  J.  Ch.  409.  N.  W.  Railway  v.  Westminster  Corpora- 

(e)  Gard  v.  Commissioners  of  Sewers,  Hon  (1904),  1  Oh.  759 ;  73  L.  J.  Oh.  386 ; 

supra.  Stockton  &  Darlingtoti  Railway  v.  Brown, 

(/)  Gordon,    v.    St.    Mary    Abbott's,  9  H.  L.  0.  246. 
Kensington  (1894),  2  Q.  B.  742 ;  63  L.  J.  (m)  Bostockv. N6rth Staffordshire Bail- 

M.   0.   193;   but  see  Aldis  v.  London  ipaj/,  3  Sm.  &  G.  291 ;  25  L.  J.  Ch,  325  ■ 
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in  great  undertakings,  for  the  accomplishment  of  which  those 
engaged  in  them  have  received  authority  from  the  legislature  to 
take  compulsorily  the  lands  of  others,  making  to  the  latter  proper 
compensation,  the  persons  so  authorized  cannot  be  allowed  to 
exercise  the  powers  conferred  on  them  for  any  collateral  object"  (m). 
But,  although  this  is  so  with  regard  to  Acts  of  Parliament 
authorizing  a  company  of  adventurers,  for  their  own  profit,  to  take 
compulsorily  the  lands  of  others,  the  case  is  different  where  the 
legislature  has  entrusted  an  existing  public  body,  such  as  the 
corporation  of  a  city,  with  authority  to  take  lands  compulsorily 
for  the  purpose  of  public  improvements,  and  not  for  gain ;  and  in 
such  case  a  more  liberal  construction  as  to  the  purposes  for  which 
the  land  is  taken  will  prevail  (o) ;  but  they  must  still,  of  course, 
comply  with  the  provisions  entitling  them  to  avail  themselves  of 
their  compulsory  powers  (p).  Nor  does  the  same  strict  construc- 
tion prevail  where  land  is  taken,  not  compulsorily  under  a  statute, 
but  in  pursuance  of  an  option  reserved  by  agreement  inter 
partes  (q). 

If  any  public  body  authorized  to  enter  land  and  construct 
works  in  the  execution  of  statutory  powers,  exceed  the  authority 
conferred  upon  them,  and  do  acts  ultra  vires,  or  acts  which,  though 
colourably  under  their  powers,  are  not  really  authorized  by  such 
powers,  the  court  will  by  injunction  restrain  their  proceedings  (r), 
and  confine  them  within  the  limits  of  their  jurisdiction  (s). 
Thus,  where  a  local  board  of  health  withdrew  their  opposition  to 
a  railway  bill,  on  the  insertion  of  a  clause  that  the  bridges  within 
their  district  were  to  have  a  certain  gradient,  and  the  company 
could  not  make  the  bridges  of  such  a  gradient  without  encroaching 
on  adjoining  lands,  against  which  the  adjoining  proprietor  obtained 
an  injunction,  and  the  company  consequently  made  the  bridges  of 
a  steeper  gradient,  the  court  granted  a  mandatory  injunction  to  the 
company  to  alter  the  bridges  (t). 

So,  whenever  public  bodies,  acting  in  the  exercise  of  statutory 
powers,  have  failed  to  comply  with  any  condition  imposed  by 
statute  for  the  protection  of  the  public,  the  court  will,  as  we  have 

4  E.  &  B.  798.    See  Garinglon  (Lord)  v.  Wyeomhe  Bailway,  supra. 

Wycombe  Bailway,  L.  B.  3  Ch.  377 ;  (r)  See  Att  -Qen.  v.  Ely,  &o.,  Bailway, 

37  L.  J.  Ch.  2X8.  L.  R.  4  Ch.  194 ;  38  L.  J.  Ch.  258,  as  to 

(m)  Lord  Cranworth,  L.C.,  Oalloway  making  a  more  convenient  road. 

V.  London  Corporation,  infra.  (s)  Tinkler    v.    Wandsworth    District 

(o)  Galloway  v.  London  Corporation,  Board,  2  De  Gr.  &  J.  273 ;  27  L.  J.  Ch. 


L.  E.  1  H.  L.  34;  35  L.  J.  Cb.  477 
Quinton  v.  Bristol  Corporation,  L.  R.  17 
Eq.  524;  43  L.  J.  Ch.  783. 

Ip)  Tlwmas  v.  Daw,  L.  E.  2  Ch.  1 
36  L.  J.  Cli.  201.     See  Oard  V.  Commis 
sioners  of  Sewers,  28  Chi.  D.  486 ;  54  L.  J, 
Oh.  698. 

(g)  Butt  V.  Imperial  Gas  Co.,  L.  R, 
2   Ch.   158,     See   Carington  (Lord)  v. 


342.  As  to  contracts  ultra  vires,  see 
Taylor  v.  Chichester  and  Midhurst  Bail- 
way,  L.  E.  4  H.  L.  628 ;  39  L.  J.  Ex.  217. 
If  the  shareholders  have  ratiiied  the  act, 
see  Phosphate  of  Lime  Co.  v.  Green,  L.  R. 
7  C.  P.  43. 

(t)  Att.-Gen.    V.   Mid-Kent   Bailway 
L,  R.  3  Ch.  100. 
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seen,  by  injunction  prevent  the  exercise  of  the  statutory  authority, 
until  the  condition  precedent  has  been  strictly  fulfilled  (u).  Thus, 
it  will  restrain  a  railway  company  from  using  land  for  which, 
and  the  injury  to  it,  the  compensation  assessed  under  the  Lands 
Clauses  Act  has  not  been  paid,  although  the  railway  has  been 
opened  for  public  use  (x).  But,  in  cases  where  the  effect  of  such 
an  injunction  would  be  to  make  the  land  useless  to  both  parties,  an 
injunction  will  be  refused  and  a  receiver  appointed  instead  (?/) ; 
nor  will  an  injunction  be  granted  to  prevent  the  running  of  trains 
over  the  land  until  its  sale,  which  has  been  ordered  by  the  court  (z). 
The  court  has  also,  it  would  seem,  jurisdiction  to  restrain  an  appli- 
cation to  Parliament  to  enable  a  company  to  abandon  the  formation 
of  certain  lines,  and  the  statutory  contracts  that  they  have  made 
thereunder,  or  to  restrain  an  improper  application  to  Parliament 
for  a  private  Act,  though  such  a  jurisdiction  can  hardly  ever  be 
exercised  (a).  "  You  cannot  restrain  a  man  from  going  to  Parlia- 
ment on  public  grounds ;  .  .  .  but,  if  he  is  going  on  in  violation 
of  a  plain  contract,  which  is  personal  to  himself,  with  which  the 
public  interests  have  nothing  whatever  to  do,  you  cannot,  under 
the  pretence  that  he  is  going  to  Parliament,  refuse  the  relief  which, 
if  there  were  no  question  about  Parliament,  this  court  would  be 
bound  to  give"  (&). 

Sale  of  superfluous  land — Bight  of  pre-emption. — Sect.  127  of 
the  Lands  Clauses  Act,  1845  (c),  provides  that  withia  the  pre- 
scribed period,  or,  if  no  period  be  prescribed,  within  ten  years 
after  the  expiration  of  the  time  limited  by  the  special  Act  for  the 
completion  of  the  works,  the  promoters  of  the  undertaking  are  to 
absolutely  sell  (d)  and  dispose  of  all  superfluous  lands ;  and  in 

(u)  Gibson  v.  Hammersmith  Railway,  Ch.  319 ;  Munns  v.  Isle  of  Wight  Bail- 

2  Drew.  &  S.  603;  32  L.  J.  Ch.  337;  way,  L.  E.  5  Ch.  414;  39  L.  J.Ch.522. 
Cosens  v.  Sognor  Bailway,  L.  E.  1  Ch.  (z)  Lycett  v.   Stafford  and   TJitoxeler 
594;  36  L.  J.  Ch.  104.     See  Kent  Coast  Bailway,  L.  E.  13  Eq.  261;   41  L.  J. 
Bailway  v.  L.  0.  &  B.  Bailway,  L.  E.  Ch.  474. 

3  Ch.  656.  The  company  will  also  be  (a)  Bteele  v.  North  Metropolitan  Bail- 
liable  in  trespass,  if  they  have  taken  the  way,  L.  E.  2  Ch.  237  ;  36  L.  J.  Ch.  540; 
plaintiff's  land,  without  performing  the  Z.  G.  &  D.  Bailway,  In  re,  Sartridge, 
statutory  conditions.   Granwell  v.  London  Ex  parte,  L.  E.  5  Oh.  671. 

{Mayor),  L.  E.  5  Ex.  284 ;  39  L.  J.  Ex.  (6)  Per  Bacon,  V.-C,  Tdford  v.  Meiro- 

193.  politan  Board  of  Works,  L.  E.  13  Eq. 

(k)  Walker   v.    Ware,  Hadham,  &a.,  594 ;  41  L.  J.  Ch.  589. 

Bailway,  L.  E.  1  Eq.  195 ;  35  L.  J.  Ch.  (c)  8  &  9  Vict.  c.  18,  s.  127. 

94 ;   Field  v.  Gamarvon  and  Llanberis  (d)  I.e.,  reserving  no  interest.      See 

Bailway,  L.  R.  5  Eq.  190  ;  37  L.  J.  Ch.  X.  *  8.  W.  Bailway  v.  Gomm,  20  Ch.  D. 

176  ;    8t.    Germans    (Earl)   v.    Grystal  562 ;  51  L.  J.  Ch.  530 ;  distinguished  in 

Palace    Bailway,  L.   E.   11    Eq.   568;  Bay  v.  Wallcer  (1892),  2  Q.  B.  88;  61 

Stretton  v.  G.  W.  Bailway,  L.  E.  6  Ch.  L.  J.  Q.  B.  718.    But  they  may  attach 

751 ;  40  L.  J.  Ch.  50.    The  vendor,  how-  conditions     or     restrictions     such     as 

ever,  has  no  lien  for  the  costs  of  the  ordinary    vendors    use    for    their    own 

arbitration :   Ferrers  (Earl)  v.  Stafford  benefit.    Biggins'  Contract,  In  re,  21  Ch 

and  Uttoxeter  Bailwayjlj-B,.  13  :Eq^. 52i: ;  D.  95;  51  L.  J.  Ch.  772;  Thackwray's 

41  L.  J.  Ch.  362.  Contract,  In  re,  40  Ch.  D.  34  ;  58  L.  J. 

(y)  Fell  V.  Northampton  and  Banbury  Ch.  72. 
Bailway,  L.  E.  2  Ch.   100;    36  h,  J 
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default  thereof  all  such  lands  remaining  unsold  at  the  expiration 
of  such  period  are  to  vest  in  (e)  and  become  the  property  of  the 
owners  of  the  land  adjoining  thereto,  in  proportion  to  the  extent 
of  their  lands  respectively  adjoining  the  same.  This  section  does 
not  refer  to  the  case  of  land  where  the  undertaking  is  abandoned 
or  given  up  by  the  promoters  (/),  or  to  land  bought  for  extra- 
ordinary purposes,  under  sect.  12  of  the  Act,  for  such  abandonment 
does  not  make  the  land  superfluous  (g) ;  nor  does  it  apply  to  a 
railway  which,  being  found  defective,  was  never  used  for  public 
traffic  (h),  or  where  a  portion  of  their  undertaking  has  been 
abandoned  (i).  Land  which  is  required  for  the  making  of  accom- 
modation works  which  the  company  are  compellable  to  make  is 
not  superfluous  land  (J).  Land  is  not  required  for  the  purposes 
of  the  undertaking  when  it  ceases  to  be  necessary  for  those  pur- 
poses ;  and  it  may  become  so  in  any  one  of  four  ways :  if  more 
land  has  been  taken  than  on  the  execution  of  the  works  appears 
to  be  needed ;  if  the  company  has  been  forced  to  take  it  by  reason 
of  not  being  able  to  obtain  a  part  of  any  property  without  taking 
the  rest;  if  taken  for  works  then  deemed  to  be  required  for 
permanent  use,  but  which  afterwards  are  found  not  to  be  required, 
and  are  therefore  abandoned ;  or,  if  taken  only  for  a  temporary 
purpose,  where  that  purpose  has  been  answered  (k).  But  the 
land  is  "  required,"  in  the  sense  of  being  "  necessary,"  although 
not  in  actual  use  at  the  time,  if  it  will  be  wanted  within  a  definite 
time,  or  if,  owing  to  the  growing  trafiSc  of  the  line,  it  will  be 
wanted  for  the  railway  within  a  reasonable  time  (I).  Where  a 
railway  company  erected  a  post  and  rails  on  the  boundary  of 
land  taken  by  them,  and  subsequently  dug  a  ditch  inside  the 
rails  and  planted  a  quickset  hedge,  and  the  post  and  rails  were 
gradually  removed,  and  the  strip  of  land  cultivated  by  the  adjoin- 
ing owner,  it  was  held  that  the  strip  was  "  superfluous  land,"  and 
the  company's  title  was  extinguished  under  the  Statute  of  Limi- 
tations  (m).      A  good   title  may  also   be   acquired  under  the 


(e)  The  vesting    has   been    held  in  282 ;  38  L.  J.  Ex.  37. 

Ireland  to  take  place  by  'force  of   a  (ft)  Duffy's  Estate,  In  re  (1897),  1  Ir. 

conditional  limitation  and  not  of  a  for-  E.  307. 

feiture     Miliary.    Waterford  Harbour  (i)  Astleyy.  Man.,  Sheff.  &  Lino.  Bail- 

Commistioners  (1904),  2  Ir.  E.  421.    See  way,  2  Do  G.  &  J.  453;  27  L.  J.  Ch. 

further  as  to  "  vesting,"  G.  W.  Bailway  478. 

V   Mav   L  E.  7  H.  L.  p.  298 ;  43  L.  J.  ()")  Beauchamp  (Lord)  v.  O.  W.  Bail- 

Q  B.  235.  i^ay^  37  L.  J.  Oh.  74 ;  L.  E.  3  Oh.  745  ; 

(/)  As  to  compensation  on  abandon-  38  L.  J.  Oh.  162. 

ment  of  any  undertaking  authorized  by  (/«)  G.    W.    Bailway  v.  May,  L.  E. 

Parliament,  see  55  &  56  Vict.  c.  27,  s.  1.  7  H.  L  283 ;  43  L.  J.  Q.  B.  233. 

Chambers,  Ex  parte  (1893),  1  Oh.  47  ;  (0  Booper  v.  Bourne,  3  Q.  B.  D.  258 ; 

62  L.  J.  Oh.  78.  47  L.  J.   Q.  B.  437 ;   5  App.  Caa.  1 ; 

(a)  Gity  of  Glasgow  Union  Bailway  49  L.  J.  Q.  B.  370. 

V.   Caledonian   Bailway,   L.  E.    2   Sc.  (to)  Norton  v.  L.  &  N.  W.  Bailway, 

App.  160 ;  Smith  v.  Smith,  L.  E.  3  Ex.  13  Oh.  D.  268. 

A.  3  X 
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Statute  of  Limitations  against  a  railway  company  in  respect  of 
the  surface  of  land  above  a  tunnel  (n). 

Sect.  127  and  the  following  sections  are  not  restricted  to 
cases  where  the  land  has  been  acquired  by  the  company  under 
its  compulsory  powers,  but  extend  also  to  land  acquired  by 
agreement  (o). 

Sect.  128  provides  that,  before  disposing  (p)  of  the  super- 
fluous lands,  "  unless  such  lands  be  situate  within  a  town,  or  be 
lands  built  upon  or  used  for  building  purposes,"  the  company 
shall  first  offer  them  to  the  person  entitled  to  the  land  from  which 
they  were  originally  severed,  and,  in  case  of  his  refusal,  to  the 
owners  of  the  land  immediately  adjoining  (q).  Under  this 
section  it  has  been  held,  that  land  situate  within  the  limits  of  a 
borough,  and  chargeable  and  charged  with  paving,  lighting,  and 
other  borough  rates,  and  with  a  cottage  upon  it,  but  which  was  at 
some  distance  from  the  mass  of  houses  forming  the  town,  was  not 
within  the  meaniug  of  the  words  "  within  a  town,"  or  "  built  upon 
or  used  for  building  purposes,"  although  the  railway  had  paid  the 
price  of  building  land  for  it,  and  that  the  original  vendors  to  the 
company  or  purchasers  from  them  might,  therefore,  exercise  their 
right  of  pre-emption  (r).  But,  if  the  land  has  been  actually  sold 
as  building  land,  and  been  laid  out  for  building  purposes,  or  has 
been  let  upon  building  leases,  although  the  houses  have  not  been 
actually  commenced,  it  is  not  within  the  section,  and  the  right  of 
pre-emption  will  not  arise  (s).  This  right  of  pre-emption  accrues 
as  soon  as  the  company  have  clearly  shown  that  the  land  is  super- 
fluous land,  e.g.,  by  selling  it  to  another  person  or  otherwise 
permanently  dedicating  it  to  purposes  other  than  those  authorized 
by  their  Act,  although  the  limit  of  time  mentioned  in  sect.  127 
of  the  Lands  Clauses  Act,  1815,  or  the  company's  own  Act,  withiu 
which  superfluous  lands  must  be  sold,  has  not  yet  arrived  (i), 
"Where  there  was  a  compulsory  sale  to  another  company  of  land 
acquired  by  a  railway  company  for  the  purposes  of  their  own  Act, 
such  sale  being  within  the  period  prescribed  by  sect.  127  for  the 
sale  of  their  superfluous  land,  it  was  held  that  the  right  of  pre- 
emption under  sect.  128  did  not  arise  («).     But  the  mere  selling  of 

(n)  Midland     Bailway     v.     Wright  determine  the  price  should  be  conducted, 

(1901),  1  Oh.  738;  70  L.  J.  Ch.  dl;  quxre? 

Bosenherg    v.    Cooh,  8   Q.  B.  D.   162 ;  (s)  Coventry  v.  L.  B.  &  S.  O.  Bailway, 

51  L.  J.  Q.  B.  170.  L.  E.  5  Eq.  104;  37  L.  J.  Ch.  90. 

(o)  Hooper  v.  Bourne,  ante,  p.  1041.  (i)  Bangeley  v.  Midland  Bailway,  L.  E. 

(  p)  See  Astley  v.  Man.,  Sheff.  &  Line.  3  Oh.  306  ;  37  L.  J.  Oh.  313 ;  Beauchamp 

Bailway,  supra.  (Lord)  v.  O.   W.  Bailway,  L.  E.  3  Oh. 

(q)  L.  &  8.  W.  Bailway  v.  Blackmore,  745  ;  38  L.  J.  Oh.  162 ;  L.  &  8.  W.  Bail- 

L.  R.  4  H.  L.  610  ;  39  L.  J.  Ch.  713.  way  v.  Blachmore,  L.  E.  4  H.  L.  610; 

(r)  Carington  {Lord)  v.  Wycombe  Bail-  39  L.  J.  Ch.  713. 

way,  L.  E.  3  Ch.  377  ;  37  L.  J.  Ch.  213  ;  («)  DunUll  v.  N.  E.  Baihcay  (1896), 

L.  &  8.  W.  Bailway  v.  Blachmore,  supra.  1  Ch.  12,1 ;  65  L.  J.  Ch.  178. 
How  in  such  a  case  the  arbitration  to 


CHAP.  XIII.]  COMPENSATION  TO  TENANTS.  1043 

the  land  is  not  conclusive  to  show  that  the  lands  are  superfluous, 
for  the  sale  may  be  ultra  vires,  and  therefore  the  owner's  right  of 
pre-emption  may  not  have  arisen  (cc).  The  right  accrues  to  lessees 
for  a  long  term  of  years  of  the  adjoining  land  as  well  as  to  the 
owners  of  the  i.Qe{y).  The  question  whether  land  is  or  is  not 
"  superfluous  land  "  is  a  mixed  question  of  law  and  fact  (z),  but  it 
must  be  land  separated  by  a  vertical,  not  by  a  horizontal,  boundary 
from  the  lands  required  for  the  purposes  of  the  company,  so  that 
land  over  an  arch  (a),  or  land  under  an  arch  (6),  used  for  the 
purpose  of  the  railway,  cannot  be  dealt  with  as  "superfluous 
land." 

Statutory  compensation  to  tenants  and  occupiers  of  lands  com- 
pulsorily  taJcen. — In  the  case  of  lands  under  lease  for  a  term  of 
years  unexpired,  part  only  of  which  is  required  for  railways  or 
undertakings  of  a  public  nature,  it  is  enacted,  that  every  lessee 
shall  be  entitled  to  receive  compensation  for  the  damage  done  to 
him  in  his  tenancy  by  reason  of  the  severance  of  the  lands  required 
from  those  not  required,  or  otherwise  by  reason  of  the  execution  of 
the  authorized  works  (c) ;  and  it  is  further  enacted,  that,  if  any 
such  lands  are  in  the  possession  of  any  person  having  no  greater 
interest  therein  than  as  tenant  for  a  year  or  from  year  to  year,  and 
such  person  is  required  to  give  up  possession  before  the  expiration 
of  his  term  or  interest  therein,  he  shall  be  entitled  to  compensa- 
tion for  the  value  of  his  unexpired  term  or  interest  in  such  lands, 
and  for  any  just  allowance  which  ought  to  be  made  to  him  by  an 
incoming  tenant,  and  for  any  loss  or  injury  he  may  sustain ;  or,  if  a 
part  only  of  such  lands  is  required,  compensation  for  damage  done 
to  him  in  his  tenancy  by  severing  the  lands  held  by  him,  or  other- 
wise injuriously  affecting  the  same  (d).  It  is  a  condition  precedent 
to  the  right  to  proceed  under  sect.  121  that  the  tenant  has  been 
required  to  give  up  possession  before  the  expiration  of  his  term 
or  interest,  and  if  this  has  not  been  done,  the  compensation  cannot 
be  assessed  by  two  justices  (e).     A  lessee  who  has  been  obliged  to 

(x)  Eobbs  V.  Midland  Bailway,  20  Oh.  Railway,  49  L.  J.  Ex.   197 ;    5  App. 

D.  418;    51  L.  J.  Oh.  320;  Moody  v.  Gas.  7,n. 

L   B.  &  8.  C.  Railway,  1  B.  &  S.  295 ;  (a)  Metropolitan  Railway  &  Cnsh,  In 

31  L.  J.  Q.  B.  54.  re,  13  Ch.  D.  607 ;  49  L.  J.  Oh.  277. 

(?/)  Coventry  v.  L.  B.  &  8.  0.  Railway,  (&)  Mulliner  v.  Midland  Railway,  11 

L.  K.  5  Eq.  104 ;  37  L.  J.  Ch.  90.    As  to  Ch.  D.  611 ;  48  L.  J.  Oh.  258. 

the  mode  of  dividing  the  superfluous  (c)  8  &  9  Vict.  o.  18,  s.  120. 

lands  where  there  are  several  adjoining  (d)  8  &  9  Vict.  c.  18,  s.  121.     The 

owners,    see    Moody  v.   Ooi-hett,  L.  B.  amount    of     compensation    is    to    he 

1  Q.  B.  510;   35  L.J.  Q.  B.  161;  hut  determined   by   two  justices,  in   case 

see  Smith  v.  Smith,  L.  E.  3  Ex.  282,  the  parties  differ. 

287  •  38  L  J.  Ex.  37.  (e)  G.  N.  &  City  Railway  v.  Tillett 

(z)  Macfie  v.  Callander  &  Oban  Rail-  (1902),  1  K.  B.  874 ;  71  L.  J.  K.  B.  525. 

way  (1898),  A.  0.  270,  284;   68  L.  J.  As    to    being    required    to    give   up 

P.  C.  58.    As  to  what  facts  are  material  possession,  see  Reg.  v.  Stone,  L.  E.  1 

in  determining  whether  lands  not  used  Q.  B.  529 ;  35  L.  J.  M.  0.  208. 


aie  superfluous  or  not,  see  Belts  v.  0.  E. 
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give  up  his  house  and  business  for  the  purpose  of  a  railway,  is 
entitled  to  compensation  for  the  loss  he  sustains  in  giving  up  his 
business,  until  he  can  get  other  suitable  premises  for  carrying  it 
on  (/) ;  but  he  has  no  claim  to  compensation  if  he  gives  six  months' 
notice  to  determine  his  lease  upon  the  ground  that  the  execution 
of  the  authorized  works  will  interfere  with  his  business  (g).  A 
tenant  who  holds  over  after  he  has  received  notice  to  quit  from 
his  landlord  is  not  entitled  to  compensation  (h). 

The  general  words  of  sect.  68  of  the  statute  are  restricted  by 
sect.  121,  so  that  the  proceedings  in  cases  falling  within  the  latter 
section  must  be  in  the  mode  there  prescribed  (i).  Where  a 
tenant  held  under  a  lease  for  two  years,  and  the  company  took 
possession  when  the  unexpired  residue  of  the  term  was  less  than 
a  year,  it  was  held  that  he  was  a  person  having  no  greater  interest 
than  as  a  tenant  for  a  year  or  from  year  to  year  (k).  But,  where 
no  part  of  the  land  of  a  tenant  from  year  to  year  is  required  to  be 
given  up,  but  is  merely  injuriously  affected  by  the  execution  of 
the  works  of  a  railway,  the  claim  to  compensation  is  regulated  by 
sect.  68,  and  does  not  come  within  the  restrictive  operation  of 
sect.  121  (I).  A  notice  to  treat  under  sect.  18  is  not  equivalent 
to  requiring  the  tenant  to  give  up  possession  under  sect.  121  (m). 

(/)  Juhb  V.  Hull  Booh  Co.,  9  Q.  B.  of  the  justices  where  the  interest  of  a 

443;  15  L.  J.  Q.  B. 403;  Chamherlainy.  tenant  in  the  lands  taken  had  become 

West  Mnd  of  London  Bailway,  81  L.  J.  less  than  an  interest  for  ji  year  after 

Q.  B.  201 ;  2  B.  &  S.  605  ;  in  err.  32  L.  J.  notice  to  treat  had  been  given  and  before 

Q.  B.  173 ;  2  B.  &  S.  617.  taking    possession,    see    Bexley    JBeath 

(gf)  Beg.  v.  PouJter,  20  Q.  B.  D.  133 ;  Bailway  v.  North  (1894),  2  Q.  B.  579 ; 

57  L.  J.  Q.  B.  138.  64   L.   J.  M.   0.  17 ;  Beg.  v.   Kennedy 

Qi)  Nadin,  Mx   parte,  17  L.  J.  Oh.  (1893),  1  Q.  B.  538;  62  L.  J.M.  0.  168  ; 

421.  Mercer    v,    Liverpool,    8t.  Helens,  &o., 

(i)  Beg.  v.  Mancliester,  Sheff.  <i  Line.  Bailway  (1903),  1  K.  B.  652 ;  72  L.  J. 

Bailway,  4  E.  &  B.  103  ;  Knapp  v.  L.  0.  K.  B.  128,  affirmed  (1904)  A.  C.  461 ; 

&  D.  Bailway,  2  H.  &  0.  212  ;  32  L.  J.  73  L.  J.  K.  B.  960. 
Ex.  286.  (I)  Somers,  In  re,  31  L.  J.  Q.  B.  261. 

(70  Beg.  v.  G..N.  Bailway,  2  Q.  B.  D.  (m)  Beg.  v.  Stone,  L.  R.  1  Q.  B.  529; 

151 ;  46  L.  J.  Q.  B.  4.     See  Tyson  v.  35  L.  J.  M,  0.  208 ;    Beg.  v.  Kennedy 

London    (Mayor),  L.  E.  7  C.  P.   18;  supra. 
41  L.  J.  0.  P.  6.    As  to  the  jurisdiction 
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CHAPTER  XIV. 

PROTECTIOlir    OP    PUBLIC    AUTHORITIES. 

Public  authorities'  protection — Act  done  in  pursuance  of  statutory  or 
pullic  duty. — Prior  to  the  passing  of  the  Public  Authorities  Pro- 
tection Act,  1893  (a),  protective  clauses  were  introduced  into 
many  Acts  of  Parliament,  both  public  and  private,  in  favour  of 
oiEcers  acting  in  the  execution  of  their  offices,  or  of  private 
individuals  acting  in  the  execution  or  in  pursuance  of  such  Acts 
of  Parliament.  Those  clauses  were  introduced  for  the  benefit  of 
persons  who,  desiring  to  act  rightly,  had  under  a  misapprehension 
of  the  duties  or  powers  conferred  upon  them  by  such  Acts  done  a 
wrong.  The  protection  afforded  varied  in  many  Acts,  but,  generally 
speaking,  provided  that  proceedings  against  them  should  be  com- 
menced in  a  particular  place  or  within  a  particular  time,  or  that 
notice  of  action  should  be  given,  and,  further,  that  the  general 
issue  might  be  pleaded.  These  special  provisions,  so  far  as  any 
public  general  Act  is  concerned,  are  now  repealed  by  the  Act  of 
1893  (6).  By  sect.  1  the  provisions  of  that  Act  apply  to  any 
action,  prosecution,  or  other  proceeding  commenced  in  the  United 
Kingdom  against  any  person  (c)  for  any  act  done  in  pursuance, 
or  execution,  or  intended  execution,  of  any  Act  of  Parliament, 
or  of  any  public  duty  or  authority,  or  in  respect  of  any  alleged 
neglect  or  default  in  the  execution  of  any  such  Act,  duty,  or 
authority  (d).  The  section,  however,  does  not  affect  any  proceed- 
ings by  any  Government  department  against  any  local  authority 
or  officer  of  a  local  authority  (e) ;  but  it  does  apply  to  all  actions, 
including  actions  in  the  Chaucery  Division,  whether  for  an  in- 
junction only,  or  partly  for  an  injunction  and  partly  for  damages  (/). 

(o)  56  &  57  Vict.  o.  61.  (/)  Sarrop    v.     Orsett    Corporation 

(6)  lb.,  B.  2,  and  Sohed.  (1898),  1  Ch.  525 ;    67  L.  J.  Ch.  347 ; 

(c)  It  seems  that  the  word  "  person  "  Fielden  v.  Morley  Corporation  (1899),  1 
ought  to  reoeiYB  a  limited  construction,  Ch.  1 ;  67  L.  J.  Oh.  611 ;  (1900)  A.  C. 
and  to  be  construed  as  excluding  bodies  133 ;  69  L.  J.  Oh.  314.  Formerly  in  an 
or  persons  who  are  mere  traders,  and  in  action  for  an  injunction  no  notice  of 
no  sense  public  authorities.  See  LyJes  action  was  necessary,  even  although 
V.  Southend-on-Bea  Corporation  (1905),  2  damages  were  claimed  by  way  of  subsi- 
K.  B.  1 ;  74  L.  J.  K.  B.  484.  diary  relief.    See  Flower  v.  Low  Leyton 

(d)  56  &  57  Vict,  c.  61,  s.  1.  Local  Board,  5  Ch.  D.  347 ;  46  L.  J.  Ch. 

(e)  Hj.  621;  Att.-Cfen.  v.  Eaehney  Local Bgard, 
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A  commercial  company  incorpoi-ated  for  a  particular  purpose,  and 
authorized  to  pay  a  dividend  up  to  a  certain  amount,  is  in  a 
similar  position  to  a  railway  company,  and  is  not  within  the 
purview  of  the  Act  of  1893  as  regards  proceedings  against  it  for 
making  a  wrongful  application  of  its  corporate  funds  (g).  But  it 
has  been  held  that  a  municipal  corporation,  which  had  become  a 
harbour  authority,  with'power  to  take  tolls  from  the  ships  enter- 
ing the  harbour,  were  entitled  to  the  protection  given  by  the  Act 
where  an  action  was  brought  against  them  to  recover  damages  for 
the  negligence  of  the  harbour-master  Qi) ;  and  the  same  view  has 
been  taken  where  a  county  council,  who  had  acquired  and  were 
working  a  tramway  under  statutory  powers,  were  sued  in  respect 
of  injuries  sustained  by  a  passenger  through  the  negligent  driving 
of  a  tramcar  by  one  of  their  servants,  such  negligence  being  held 
to  be  a  neglect  or  default  in  the  execution  of  a  public  duty  or 
authority  within  the  meaning  of  sect.  1  of  the  Act  (*') ;  so,  also, 
where  an  accident  happened  to  a  passenger  travelling  on  an  electric 
tramway  which  was  being  worked  by  a  municipal  corporation 
under  the  provisions  of  an  order  made  under  the  Light  Eailways 
Act,  1896,  which  imposed  on  the  corporation  the  duty  to  carry 
passengers  on  the  tramway  constructed  by  them  (k).  The  erection 
of  works  for  the  purpose  of  supplying  electric  light  by  a  municipal 
corporation  under  a  provisional  order  obtained  under  the  Electric 
Light  Act,  1882,  is  an  act  done  in  pursuance,  or  execution,  or 
intended  execution,  of  a  public  duty  or  authority  within  the  mean- 
ing of  sect.  1  of  the  Act  (I).  The  provisions  of  the  Act,  however, 
do  not  apply  to  the  case  of  an  independent  contractor,  who,  under 
a  contract  with  a  public  authority  and  for  his  own  profit,  carries  out 
works  which  that  authority  are  by  statute  authorized  to  execute  (m). 
The  protecting  words  in  many  of  the  statutes  prior  to  the  Act 
of  1893,  although  not  in  precisely  the  same  form  as  in  the  later 
Act,  yet  were  somewhat  similar  to  them.  Thus  in  the  repealed 
sect.  264  of  the  Public  Health  Act,  1875  (re),  the  protection  was 
conferred  "  for  anything  done  or  intended  to  be  done  under  the 
provisions  of"  that  Act,  and  it  was  held  that  it  applied  to  some- 
thing done  in  the  past,  i.e.  to  something  which,  when  it  was  done, 

L.  E.  20  Bq.  626;  44  L.  J.  Ch.  545;  <iora(]905),  2  K.  B.  1;  74  L.  J.  K.  B. 

Chapman,  Morson's  &  Go.   v.  Auokland  484. 

Dmioji,  23  Q.  B.  D.  294 ;  58  L.  J.  Q.  B.  ffl  Ambler  v.  Bradford   Corporation 

504.  As  to  costs,  see  post.  Chapter  XV.,  (1902),  2  Oh.  585 ;  71  L.  J.  Ch.  744. 

P- 1072.  (m)  Tilling,  Lim.  v.  VichKerr  &  Co. 

(g)  Att.-Gen.  v.  Margate  Pier  &  Ear-  (1905),  1  K.  B.  562 ;  74  L.  J.  K.  B.  359. 

lour  Co.  (1900),  1  Oh.  749;  69  L.  J.  Ch.  See  also,  as  to  independent  contractors, 

331.  Kent  County  Coimcil  v.  Folkestone  Cor- 

Qi)  The  TcZmi  (1899),  P.  236 ;  68  L.J.  poration  (1905),  1  K.  B.  620;  74  L.J. 

P.  101.  K.  B.  352. 

(0  Parker  V.  London  County  Coimeil  (n)  38  &  39  Vict.  o.  55,  s.  264,  repealed 

(1904),  2  K.  B.  501 ;  73  L.  J.  K.  B.  561.  by  56  &  57  Vict.  c.  61,  Sched. 

(le)  Lyles  v.  SoviJiend-on-Sea  Corpora- 
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was  intended  to  be  done  under  tbe  provisions  of  the  particular 
Act,  and  did  not  apply  to  a  claim  for  protection  in  the 
future  (o). 

By  sect.  1,  sub-sect,  (a)  of  the  Act  of  1893  (js),  no  action, 
prosecution,  or  proceeding  will  lie  or  can  be  instituted  unless  it 
is  commenced  within  six  months  next  after  the  act,  neglect,  or 
default  complained  of,  or,  in  the  case  of  a  continuance  of  injury  or 
damage,  within  six  months  next  after  the  ceasing  thereof.  The 
words  "in  case  of  a  continuance  of  injury  or  damage  "  do  not  refer  to 
a  damage  inflicted  once  and  for  all  which  continues  unrepaired  (pp), 
but  to  a  new  damage  recurring  day  by  day  in  respect  of  an  act 
done,  it  may  be,  once  for  all  at  some  prior  time,  or  repeated,  it 
may  be,  from  day  to  day  ;  so  that  where  there  is  such  a  continuing 
injury,  an  action  will  lie,  when  instituted  within  six  months  after 
the  ceasing  of  the  continuing  injury,  for  damages  up  to  the  period 
of  six  years  limited  by  the  Statute  of  Limitations  (q).  Whore  the 
act,  neglect,  or  default  complained  of  is  one  which,  by  resulting 
in  death,  gives  rise  to  an  action  under  the  Fatal  Accidents  Act, 
1846  (r),  the  time  within  which  the  action  must  be  brought 
against  a  public  authority  is  six  months  from  the  date  of  the  act, 
neglect,  or  default,  and  not,  as  provided  by  the  Act  of  1846, 
twelve  months  from  the  date  of  the  death  (s) ;  and,  further,  if  no 
action  could  have  been  brought  by  the  deceased  man,  if  death 
had  not  ensued,  in  respect  of  the  negligence  of  the  public  autho- 
rity by  reason  of  the  lapse  of  six  months  from  the  date  thereof, 
neither  can  the  legal  personal  representatives  of  the  deceased 
man,  or  any  persons  entitled  in  case  of  death,  maintain  an  action  (t). 
Where  a  magistrate  having  convicted  and  fined  the  plaintiff  for 
an  offence  under  the  Vaccination  Acts  issued  a  distress  warrant  iu 
default  of  payment  of  the  fine,  and  a  distress  was  put  in  on  the 
plaintiff's  premises,  but  subsequently  the  conviction  was  quashed 
for  want  of  jurisdiction,  it  was  held  in  an  action  against  the 
magistrate  for  illegal  distress  that  the  six  months  limited  by 
sect.  1,  sub-sect,  (a)  of  the  Act  of  1893,  began  to  run  from  the 
entry  on  the  plaintiff's  premises,  and  not  from  the  date  of  the 
conviction  (m).  The  provisions  of  this  sub-section  do  not  apply 
to  an  action  against  a  public  authority  to  recover  the  expenses  of 
extraordinary  traffic  for  which  the  public  authority  is  liable  under 

(o)  Per  Bowen,  L.J.,  Chapman,  Mor-  known  as  Lord  Campbell's  Act.    See 

gom's  &  Co.  V.  Auckland  Union,  23  Q.  B.  ante,  p.  878. 

D.  294  ;  58  L.  J.  Q.  B.  504.  (s)  Marltey  v.  Tolworth  Joint  Hospital 

(p)  56  &  57  Vict.  c.  61,  s.  1  (a).  JDiatrict  Board  (1900),  2  Q.  B.  454;  69 

(pp)  Offin  V.  Bochford  Sural  Council  L.  J.  Q.  B.  738. 

(1906),  1  Ch.  342 ;  75  L.  J.  Oh.  348.  («)  Williams  v.  Mersey  Doclcs  &  Ear- 

(g)  Harrington  (Earl)  v.  Derby  Cor-  hour  Board  (1905),  1  K.  B.  804 ;  74  L.  J. 

poration  (1905),  1  Ch.  205;  74  L.  J  Ch.  K.  B.  481. 

219.  (w)  Polley  v.  Fordham  (1904),  2  K.  B. 

(r)  9  &  10   Vict.    c.  93,   commonly  345 ;  73  L.  J.  K.  B.  687. 
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the  Highway  Act,  1878  {x),  where  the  damage  has  been  done,  not 
by  the  public  authority  or  their  seryants,  but  by  contractors 
under  a  contract  in  connection  with  an  improvement  scheme 
which  is  in  course  of  execution  by  the  public  authority  {y). 

Although  the  Act  of  1893  has  repealed  any  public  general 
Act  which  required  notice  of  action  to  be  given  or  that  any  pro- 
ceeding should  be  commenced  within  any  particular  time  (z),  yet 
in  the  latter  case  it  has  provided,  as  already  pointed  out,  that  an 
action  or  proceeding  to  which  the  Act  applies  must  be  commenced 
within  six  months  next  after  the  act,  neglect,  or  default  com- 
plained of,  or,  in  the  case  of  a  continuance  of  injury  or  damage, 
within  six  months  next  after  the  ceasing  thereof  {a).  The  pro- 
tection was  coDferred  by  the  repealed  statutes  in  almost  similar 
terms  to  those  used  in  the  Act  of  1893,  so  that  the  general 
principles  which  guided  the  courts  as  to  whether  notice  of  action 
was  necessary,  or  whether,  where  an  action  had  not  been  com- 
menced within  the  period  limited  by  a  particular  statute,  the 
defendant  was  entitled  to  protection,  would  seem  to  be  applicable 
to  cases  arising  under  the  Act  of  1893,  because  a  defendant,  to  be 
entitled  to  the  protection  given  by  that  Act,  will  still  have  to 
show  that  he  was  acting,  to  put  it  shortly,  in  the  execution  or 
intended  execution  of  a  statutory  or  other  public  duty  in  the 
same  way  as  he  had  to  show  it  in  order  to  establish  that  he  was 
entitled  to  the  statutory  protection  in  the  above-mentioned  cases. 

It  has  been  frequently  observed  by  the  courts,  that  the  notice 
which  was  directed  to  be  given  to  of&cers  before  actions  could  be 
brought  against  them  was  of  no  use  to  them  when  they  had  acted 
within  the  strict  line  of  their  duty,  and  was  only  required  for  the 
purpose  of  protecting  them  in  those  cases  where  they  intended 
to  act  within  it,  but  by  mistake  exceeded  it  (&).  "  The  object 
was  clearly  to  protect  persons  acting  illegally,  but  in  supposed 
pursuance  of,  and  with  a  hona  fide  intention  of  discharging,  their 
duty  under  the  Act  of  Parliament "  (c).  The  protection  was  not 
required  by  those  who  were  in  the  right,  and  had  a  perfect  justi- 
fication under  the  Act  of  Parliament,  but  by  those  who  were  in  the 
wrong,  in  order  that  they  might  have  an  opportunity  of  tendering 
amends;  if  the  defendant  lonafide  believed  that  he  was  acting  in 
pursuance  of  the  statute,  and  in  the  exercise  of  a  legal  right,  that 

(x)  41   &  42  Vict.  c.   77,  s.   23,    as  v.    Bnrd,    4    T.    R.    555 ;    Farlon    v. 

amended  by  61  &  62  Vict.  o.  29,  s.  12  Williams,  3  B.  &  Aid.  330,  333;  Oaldey 

W  (o)-  iLord)  V.  Kensington  Canal  Co.,  5  B.  & 

(y)  Kent  County  Council  v.  Folkestone  Ad.  138  ;  2  L.  J.  K.  B.  208. 

Corporation  (1905),  1  K.  B.  620 ;  74  L.  (c)  Per  Lord  EUenborough,  ThedbslA 

J.  K.  B.  352.  V.  Crichmore,  1  B.  &  Aid.  229 ;  Smith  v. 

(2)  5b  &  57  Vlot.  0.  61,  s.  2  (6).  Shaw,  10  B.  &  0.  2S4 ;  8  L,  J.  (0,  S.) 

W  ^'^  1  (»)•  K  B.  Ill,                                                 ' 

(6)  Fer  Lord  Kenyon,  C.J.,  Oreenway 
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was  all  that  was  necessary  to  entitle  him  to  notice  of  action ; 
it  is  not  necessary  that  he  should  know  the  Act,  chapter  and 
section  (d).  It  was  said  in  one  case  by  Maule,  J.,  that  whether  he 
had  reasonable  ground  or  not  for  believing  that  he  was  acting  in 
pursuance  of  the  statute,  might  be  very  fit  to  be  considered  when 
the  question  was  as  to  his  hona  fides  ;  for  a  case  might  be  supposed, 
where  there  was  such  a  want  of  reasonable  ground  for  belief  as  to 
negative  his  hona  fides  (e).  It  must,  however,  be  borne  in  mind 
that  many  of  the  earlier  cases  (/)  mix  up  the  question  whether 
a  defendant  was  acting  in  pursuance  of  the  Act,  that  is,  in  the 
honest  belief  of  a  state  of  facts  which  would  have  entitled  him, 
under  the  Act,  to  do  as  he  did,  and  therefore  was  entitled  to  notice, 
with  the  question,  for  instance  in  an  action  for  malicious  prose- 
cution, whether  there  was  reasonable  and  probable  cause  for  a 
prosecution  (g).  In  order  to  establish  a  claim  to  the  statutory 
protection,  it  must  appear  that  the  act  done  was  of  that  descrip- 
tion that  the  person  doing  it  might  honestly  believe  that  the  Act 
of  Parliament  gave  him  authority  to  do  it  (h). 

Several  decisions  have  established  that  hona  fides  is  not  alone 
sufficient  to  bring  a  case  within  the  privilege  of  these  Acts  of 
Parliament  (i).  If  there  is  no  pretence  for  the  notion  that  the 
injurious  act  was  done  in  execution  of  the  statute  under  which 
the  defendant  shelters  himself,  he  could  have  had  no  reasonable 
ground  for  supposing  that  he  was  protected,  and  cannot,  conse- 
quently, claim  protection  (k).  "  It  would  be  wild  work,"  said 
Williams,  J.,  "  if  a  party  might  give  himself  protection  by  merely 
saying  that  he  believed  himself  acting  in  pursuance  of  a  statute. 
.  .  .  Still,  protecting  clauses  "  of  this  sort  "  would  be  useless  if  it 
were  necessary  that  the  person  claiming  their  benefit  should  have 
acted  quite  rightly.  The  case  to  which  they  refer  must  lie  be- 
tween a  mere  foolish  imagination  and  a  perfect  observance  of  the 
statute"  (Z).  It  has  been  held  that  when  the  privilege  is  ac- 
corded to  a  person  who  fills  a  particular  character,  the  defendant 

(d)  See  per  Jervis,  G.J.,  Head  v.  (h)  Chamberlain  v.  King,  L.  E.  6  C. 
Colcer,  22  L.  J.  C.  P.  201,  205  ;  13  0.  B.      P.  474 ;  40  L.  J.  0.  P.  273. 

850,  861.  (i)  Ld.     Denmau,     O.J.,     Smilh    v. 

(e)  Eead  v.  Colter,  13  C.  B.  861 ;  22  Hopper,  9  Q.  B.  1014 ;  16  L,  J.  Q.  B. 
L.  J.  C.  P.  205 ;  Booth  v.  Clive,  10  C.  B.  93 ;  Cook  v.  Leonard,  6  B.  &  0.  351  ;  5 
827  ;  20  L.  J.  C.  P.  151 ;  Jo7ies  v.  Mowell,  L.  J.  M.  0.  99  ;  Home  v.  Orimble,  Car. 
29  L.  J.  Ex.  19  ;  Smith  v.  Hopper,  9  Q.  &  M.  23. 

B  1014  •  16  L.  J.  Q.  B.  93 ;  Cox  v.  Eeid,  (Jt)  Shatwell  v.  Hall,  10  M.  &  W.  523 ; 

13  Q  B.  558;  18  L.  J.  Q.  B.  216 ;  Oahy  12  L.  J.  Ex.  74;  Eliot  v.  Mien,  1  C.  B. 

V.  Wilts  Canal  Co.,  3  M.  &  S.  589.  37 ;  14  L.  J.  0.  P.  136.    This  latter  case 

(/)  See  Budd  v.  Soott,  2  So.  N.  E.  would,  however,  appear  to  have  been 

631 ;  Wedge  v.  Berlceley,  6  Ad.  &  E.  663  ;  overruled  in  effect  by  Smith  v.  Hopper, 

6  l'.  J.  M.  0.  86  ;  Beed  v.  Cowmeadow,  supra,  and  Selmes  v.  Judge,  L.  E.  6  Q.  B. 

6  Ad.  &  E.  661 ;  Hughes  v.  Bucldand,  15  724 ;  40  L.  J.  Q.  B.  287. 

M  &  TV.  346 ;  15  L.  J.  Ex.  233.  (V)  Cann  v.  Clipperton,  10  Ad.  &  E. 

(o)  Chamberlain  v.  King,  L.  E.  6  C.  P.  582,  589 ;  8  L.  J.  Q.  B.  268 ;  Hopkins  y. 

474,  477 ;  40  U  J.  Q.  P.  273.  Cwwe,  i  Ad.  &  E.  774,  777. 
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who  claims  the  privilege,  on  the  ground  that  he  acted  in  good 
faith  on  the  belief  that  lie  was  clothed  with  the  official  character, 
must  show  some  reasonable  ground  for  his  belief;  also  that  a 
general  persuasion  that  the  defendant  had  the  power  he  claimed 
to  exercise  will  not  entitle  him  to  the  privilege ;  but  that  a 
mistaken  opinion  on  any  of  the  facts  which  must  exist  to  give 
him  the  power  will  not  deprive  him  of  his  right  to  the  protection 
of  the  statute  (m) ;  also,  that  if,  as  a  reasonably  careful  person,  he 
must  have  known  that  he  was  not  clothed  with  the  requisite 
official  character,  he  has  no  ground  for  claiming  the  protection  of 
notice  of  action  (w).  But  it  would  seem  that  some  of  these 
earlier  decisions  must  be  qualified  to  some  extent,  if  not  taken  to 
be  overruled  by  more  recent  cases,  because  it  is  now  well  settled  (o) 
that  the  proper  question,  and  one  to  be  left  to  the  jury,  is  whether 
the  defendant  honestly  believed  in  the  existence  of  a  state  of 
facts,  which,  if  it  had  existed,  would  have  justified  him  in  doing 
as  he  did,  without  reference  to  the  reasonableness  of  such  belief  (p). 
There  must  be  some  facts  upon  which  a  belief  could  be  based  {q), 
and  a  defendant  would  not  be  entitled  to  act  upon  mere  guess- 
work or  suspicion,  and  without  anything  that  could  be  called 
belief  at  all ;  as,  for  instance,  when  he  acted  without  any  grounds 
for  belief  whatever,  without  the  knowledge  of  any  facts  such  as 
a  belief  could  be  based  upon  (r), 

A  person  who  acted  as  a  principal  in  setting  a  constable  in 
motion,  who  commands  the  constable,  instead  of  being  commanded 
by  the  latter,  was  held  not  to  be  acting  in  aid  of  the  constable ; 
whereas  he  who  acted  only  when  required  by  the  constable  to 
assist  him  was  held  to  be  within  the  protecting  statute  in  that 
case  (s). 

Some  statutes  enact  that  any  person  found  committing  any 
offence  punishable  either  upon  indictment  or  summary  conviction 
by  virtue  of  the  Act,  may  be  immediately  apprehended  without 
warrant  by  any  person,  and  forthwith  taken  before  some  neigh- 
bouring justice  of  the  peace,  to  be  dealt  with  according  to  law  {t). 
To  entitle  a  person  to  notice  of  action  (m)  in  respect  of  an  arrest 
made  under  such  a  section,  it  had  formerly  to  be  shown  that  at 
the  time  of  the  arrest  he  believed  that  the  offence  had  been  com- 
mitted, and  that  he  had  found  the  person  arrested  in  the  act  of 

(m)  Kine  v.  Evershed,  10  Q.  B.  150;  (g)  Leetev.  Hart,  L.  R.  2  0.  P.  322; 

16  L.  J.  Q.  B.  271.  37  L.  J.  0.  P.  157,  in  so  far  as  it  decides 

(»)  I/idster  v.  Borrow,  6  Ad  &  E.  654 ;  more    than    this    is    inconsistent   with 

8  L.  J.  M.  0.  27  ;  Booth  v.  Clim,  10  C.  B.  Boherts  v.  Orchard,  supra. 
835  ;  20  L.  J.  0.  P.  151.  (r)  Charrtberlain  v.  King,  L.  E.  6  0.  P. 

(o)  Hermann  v.  Seneschal,  13  C.  B.  N.  at  p.  478. 
S.  392;   32  L.  J.  C.  P.  43;   Boherts  v.  (s)  Staightv.  Gee,  2  Stark.  445,  449. 

Orchard,  2  H.  &  0.  769 ;  33  L.  J.  Ex.  65.  (t)  See  24  &  25  Vict.  o.  96,  s.  103. 

(p)  Per  Willes,  Gharnberlain  v.  King,  (m)  Required  under  sect.  113,  which 

L.  K.  G  C.  P.  at  p.  478.  has  been  repealed. 
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committing  it  (a;).  Where,  therefore,  the  offence,  if  any,  was 
committed  at  1  p.m.,  and  the  pursuit  of  the  supposed  offender  not 
commenced  till  3  p.m.,  it  was  held  that  the  person  arresting  was 
not  entitled  to  notice  («/).  Whether  the  apprehension  was  im- 
mediate is  a  question  of  fact ;  but  the  word  "  immediately  "  should 
receive  a  liberal  interpretation  (2).  Where  the  owner  of  property 
injured  by  the  act  of  another,  bond  fide  supposing  that  he  had 
under  7  &  8  Geo.  4,  c.  30,  a  right  to  do  so,  gave  the  person 
injuring  his  property  into  custody,  and  there  was  a  fair  colour  for 
the  proceeding,  he  was  entitled  to  notice  of  action,  though  he  was 
altogether  mistaken  in  the  assertion  of  his  rights,  aad  could  not 
justify  the  trespass  under  the  statute  (a)  The  protection  afforded 
by  the  statute  was  not  confined  strictly  to  the  owner  of  the  pro- 
perty injured,  but  was  extended  to  all  persons  who  had  a  bond 
fide  belief,  founded  on  some  grounds,  that  they  filled  the  character 
mentioned  in  the  statute,  and  acted  under  that  belief  (b).  But, 
as  the  statute  only  authorizes  the  arrest  of  persons  "  found  com- 
mitting an  offence  within  the  statute,"  the  defendant  must,  if  the 
plaintiff  was  not  taken  flagrante  delicto,  show  that  a  malicious 
trespass  had  been  committed ;  that  the  plaintiff  was  on  the  spot ; 
that  there  was  some  ground  for  believing  that  the  mischief  was 
still  going  on  ;  and  that  the  plaintiff  was  the  author  or  instigator 
of  it  (c). 

Protection  0/  Justices  of  the  peace. — Statutory  clauses  for  the 
protection  of  magistrates  in  the  execution  of  the  duties  of  their 
office,  appear  always  to  have  been  construed  on  the  principle  that, 
where  the  magistrate,  with  some  colour  of  reason  and  bond  fide, 
believed  that  he  was  acting  in  pursuance  of  his  lawful  authority, 
he  was  entitled  to  protection  although  he  might  have  proceeded 
illegally  or  exceeded  his  jurisdiction  (d) ;  and,  where  he  acted  in 
his  magisterial  capacity  maliciously,  and  without  bona  fides,  he 
was  still  entitled  to  the  statutory  protective  preliminaries  to  an 
action,  and  to  an  opportunity  of  tendering  amends.  A  magistrate 
might  act  maliciously,  and  yet  might  have  reasonable  and  pro- 
bable cause  for  his  acts.  So  he  might  be  in  the  execution  of  his 
duty,  although  he  might  act  maliciously ;  and  in  all  cases  where 
the  substance  of  the  complaint  was  that  he  had  abused  his  power 

(x)  Boberts  v.  Orchard,  2  H.  &  0.769;  borough,  3  Exoh.  849 ;  18  L.  J.  Ex.  349  ; 

33  L.  J.  Ex.  65.  Chamberlain  v.  King,  L.  E.  6  0.  P.  474  ; 

(2^)  Downing  v.  Capel,  L.  B.  2  C.  P.  40  L.  .T.  0.  P.  273. 

461 ;  36  L.  J.  M.  0.  97.  (c)  Cann  v.  CUpperton,  10  Ad.  &  E. 

(z)  Griffith  v.  Taylor,  2  0.  P.  D.  194;  588;    8  L.  J.  Q.  B.  268;   Bollinger  v. 

46  L.  J.  0.  P.  152.  Ferris,  1  M.  &  W.  631 ;  5  L.  J.  M.  0. 

(o)  Beechey  v.  Sides,  9  B.  &  Q.  809 ;  133.   But  see  Chamberlain  v.  King,  ante, 

8  L.  J.  (O.  S.)  K.  B.  71 ;  Norwood  v.  p.  1050,  as  to  reasonableness  of  belief. 

PiU,  5  H.  &  N.  801 ;  29  L.  J.  Ex.  127.  (d)  Hazeldine  v.  Orove,  3  Q.  B.  1006 ; 

(6)  Hughes  v.  Bucldand,  15  -M.  &  W.  12  L.  J.  M.  0.  10 ;  Lawrenson  v.  BiU,  10 

346;  15  L.  J.  Ex.  233;  Horn  v.  Thorn-  Jr.  Com.  Law  Rep.  504. 
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as  a  magistrate,  he  was  entitled  to  the  statutory  protection,  such 
as  notice  of  action  (e).  The  question  whether  the  magistrate 
was  acting  in  the  execution  of  his  office  is  a  question  at  the  trial 
for  the  judge,  and  not  for  determination  by  a  jury  (e). 

Wherever  a  magistrate  has  authority  to  act  upon  the  subject- 
matter  of  the  complaint  brought  before  him,  he  must  be  considered 
to  have  acted  by  virtue  of  his  office,  although  the  place  where  the 
offence  was  committed  was  not  within  his  jurisdiction  (/).  In  a 
case  where  one  magistrate  acted  alone  in  a  matter  which  required 
the  concurrence  of  two,  it  was  held  that  he  was  acting  in  execution 
of  his  office,  and  was  entitled  to  notice  of  action  (g).  But  to  be 
entitled  to  the  protection,  the  party  claiming  it  must  be  actually 
a  justice,  accidentally  committing  an  error  in  the  discharge  of 
his  official  duty,  and  not  doing  a  wrongful  act  for  his  own  personal 
benefit  Qi). 

Protection  of  county  councillors — Slander. — Notice  of  action  was 
not  necessary  in  the  case  of  an  action  against  a  county  councillor 
for  a  defamatory  statement  made  in  the  course  of  the  proceedings 
of  a  licensing  committee  of  the  County  Council,  because  the  spoken 
words  were  not  an  act  done  in  the  execution  of  their  office  (i). 

Protection  of  revenue  officers  and  fax-collectors. — Notice  of 
action  was  also  formerly  required  to  be  given  in  respect  of  things 
done  by  toll-collectors  on  turnpike  roads  acting  in  pursuance  of 
the  General  Turnpike  Act  (k)  or  of  certain  special  Acts  of  Parlia- 
ment authorizing  the  collection  of  toll  (Z),  or  by  revenue-officers  (m), 
tax-collectors  (n),  or  commissioners  and  other  persons  acting  in 
the  execution  of  the  several  Acts  relating  to  the  land-tax  (o). 
If  the  officer  had  reasonable  grounds  for  thinking  that  his  duty 
required  him  to  do  the  injurious  act  complained  of,  he  was 
entitled  to  notice  of  action  (p) ;  so  also  if  a  toll  or  tax,  though  not 
legally  payable,  was  demanded  bond  fide  by  a  collector,  who 
intended  to  act  rightly,  and  had  reasonable  grounds  for  believing 
that  he  had  a  right  to  demand  the  money,  the  collector   was 

(e)  Kirhy  v.  Simpson,  10  Exoh.  358 ;  409.    In  Ireland,  however,  it  lias  been 

23  L.  J.  M.  0. 165.    The  action  was  for  held  that  words  spoken  while  acting  in 

false  imprisonment,  and  the  allegation  pursuance  of  a  statute  are  as  much  with- 

was  that  the  defendant,  in  execution  of  in  the  protection  of  the  statute  as  acts 

his  office,  had  acted  maliciously  and  done.    Murray  v.  M'Swiney,  Ir.  Rep.  9 

without  reasonable  and  probable  cause ;  0.  L.  545. 

but  the  question  whether  he  had  acted  (A;)  3  Geo.  4,  c.  126,  s.  143. 

hond  fide,  or  used  his  office  colourably,  (I)  Waterhouse  v.  Keen,  4  B.  &  0. 200  ; 

did  not  arise.  6  D.  &  K.  257. 

(/)  Prestidge  v.  Woodman,  1  B.  &  C.  (m)  Greenway  v.  Hmd,  4  T.  R.  553 ; 

12 ;  2  D.  &  R.  43.  39  &  40  Vict.  c.  36,  s.  268,  and  53  &  54 

(3)  Weller  v.  Tolce,  9  East,  364.  Vict.  c.  21,  s.  28  (both  sections  are  re- 

(A)  Moi-gan  v.  Palmer,  2  B.  &  C.  729 ;  pealed  by  56  &  57  Vict.  c.  61,  Sched.). 

2  L.  J.  (O.  S.)  K.  B.  145;   Briggs  v.  («)  43  &  44  Vict.  c.  19,  s.  20  (repealed). 


n,  2  H.  Bl.  114.  (0)  5  &  6  Will.  4,  0.  20,  s.  19;  Tlwmas 

W  Eoyal  Aquarium  Society  v.  Parkin-      v.  Williams,  13  L.  J.  Ex.  87. 
son  (1892),  1  Q.  B.  431 ;  61  L.  J.  Q.  B.  (p)  Daniel  y.  Wilsori,  5  T.  R.  J, 
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entitled  to  the  statutory  protection  (q).  But,  if  a  revenue-officer, 
toll  or  tax-collector,  without  colour  of  right,  extorted  money  by 
virtue  of  his  office,  and  in  abuse  of  the  statute  under  which  he 
acted,  he  then  lost  the  statutory  protection ;  so  also  if  he  made 
an  improper  seizure  of  goods,  and  then  took  money  as  a  bribe  to 
deliver  them  up  again,  there  was  no  statutory  protection  (r).  If 
he  made  a  wholly  unauthorized  charge,  and  was  guilty  of  manifest 
extortion  under  a  threat  of  legal  proceedings,  or  the  pressure  of 
a  distress  (s),  he  could  not  shelter  himself  under  the  provisions  of 
the  statute. 

Protection  of  registrars  and  haiUffs  of  county  courts. — By  sect.  53 
of  the  County  Courts  Act,  1888  (t),  notice  of  action,  and  of  the 
cause  thereof,  was  required  to  be  given  to  all  persons  acting  in 
pursuance  of  that  Act,  one  month  at  least  before  the  commence- 
ment of  the  action ;  but  that  section  has  been  repealed,  and  aa 
action  against  any  person  acting  in  pursuance  of  that  Act  must 
be  brought  in  accordance  with  the  provisions  of  the  Public 
Authorities  Protection  Act,  1893  (u). 

Protection  of  contractors,  &c.,  under  local  authorities. — Notice  of 
action  was  formerly  required  to  be  given  by  the  Public  Health 
Act,  1875  (x),  in  any  action  for  damage  against  any  local 
authority,  or  any  member  or  officer,  or  person  acting  in  his  aid, 
for  anything  done  under  the  provisions  of  the  Act.  A  person 
who  was  in  fact  disqualified  from  being  a  member  of  a  local 
authority,  but  who  acted  in  the  bond  fide  belief  that  he  was  a 
member,  was  held  to  be  entitled  to  notice  of  action  under  this 
section  (y).  A  contractor  who  contracted  with  a  local  board  of 
health  for  the  digging  of  drains  and  wells  and  making  excavations, 
has  been  held  to  be  a  person  acting  under  the  direction  of  the 
board  within  11  &  12  Vict.  c.  63,  s.  139  (repealed),  and  as  such 
entitled  to  notice  of  action  for  digging  a  hole  in  a  public 
thoroughfare,  and  leaving  it  unguarded  and  without  a  light, 
although  the  board  might  not  have  been  liable  for  the  con- 
tractor's act  (z).  So  also  a  contractor  was  entitled  to  notice  of 
action  under  the  Metropolis  Local  Management  Amendment 
Act  1862,  (a),  who,  in  enlarging  a  sewer,  under  a  contract  with  the 
Metropolitan  Board  of  Works,  bad  dammed  it  up,  although  lie 

(a)  Waterliousey.  Keen,  'iB.  &  C.WO;  (y)  Lea  v.  Facey,  19  Q.  B.  D.  352; 

6  D.  &  E.  257.  56  L.  J.  Q.  B.  536.    The  contrary  was 

(r)  Irving  v.  Wilson,  i  T.  K.  485.     See  held  in  Charleswm-th  v.  Budgard,  1  Cr. 

observations  of  Bay  ley,  J.,  on  this  case  in  M.  &  K.  896 ;  4  L.  J.  Ex.  89,  but  it  was 

Waterhouse  v  Keen,  4  B.  &  0.  at  p.  212.  not  cited.    See  also  Uumpliriss  v.  Wor- 

W  Vmvhelhy  v.  McLean,  1  B.  &  Aid.  wood,  64  L.  J.  Q.  B.  487. 

^^'       "      "  (2)  Newton  v.  Ellis,  5  E.  &  B.  115 ; 

'({)  51  &  52  Vict.  c.  43,  s.  53  (repealed).  24  L.  J.  Q.  B.  337. 

(«)  56  &  57  Vict.  c.  61,  ss.  1,  2.  (a)  25  &  26  Vict.  c.  102,  s.  106  (re- 

(a;)  38  &  39  Vict.  c.  55,  s.   264  (re-  pealed), 
pealed). 
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had  been  guilty  of  neligence  in  not  pumping  away  the  sewage 
water  which  had  accumulated,  and  which  in  consequence  flowed 
into  the  plaintiff's  house  (S).  But,  where  the  injury  was  caused 
by  the  negligence  of  his  servant,  in  leaving  his  cart  unattended 
in  the  public  streets,  and  the  horse  ran  away  and  caused  damage, 
he  was  not  entitled  to  the  statutory  protection,  because  the 
driving  of  the  cart  in  this  case  was  merely  collateral  to  the 
exercise  of  the  powers  of  the  vestry  (c).  Nor  was  a  person,  who 
had  received  a  statutory  notice  to  drain  his  house  (d),  and  who  in 
so  doing  committed  a  trespass  by  laying  the  drain-pipe  in  the 
land  of  another,  entitled  to  notice  (e).  Notice  of  action  was  not 
required  under  the  same  provision  unless  the  cause  of  action  was 
an  act  done  or  intended  to  be  done  by  the  vestry,  or  by  some 
one  acting  under  their  orders  and  directions,  in  accordance  with 
the  Metropolis  Local  Management  Acts.  But,  where  a  contractor 
supplied  horses  and  drivers,  and  the  vestry  supplied  carts  for  the 
purpose  of  watering  the  streets,  and  owing  to  the  negligence  of 
the  vestry  in  supplying  an  improper  cart  one  of  the  drivers  was 
injured,  it  was  held  that  the  vestry  were  entitled  to  the  statutory 
protection,  because  there  was  a  duty  on  the  vestry,  under  the 
Acts,  to  water  the  streets  (/). 

Protection  of  swveyors  and  persons  acting  in  execution'of  Sigh- 
way  Acts. — The  Highway  Act,  1835  (g),  required  notice  of  action 
to  be  given  for  anything  done  in  pursuance  of  the  Act.  Where, 
therefore,  a  surveyor  of  highways  left  an  obstruction  of  gravel  in 
a  highway,  and  had  notice  to  remove  it,  but  failed  so  to  do,  it 
was  held,  the  charge  being  not  one  of  mere  omission  but  of  actually 
continuing  a  nuisance,  that  he  was  entitled  to  notice  of  action  (h)  ; 
so  also  where  a  highway  board,  with  their  surveyor,  trespassed 
upon  private  grounds,  and  broke  down  a  private  gate  in  the 
assertion  of  a  supposed  right  of  way  which  had  no  existence. 
"The  defendants,"  observed  Lord  Denman,  in  the  latter  case, 
"  might  believe  that  they  were  acting  in  execution  of  the  power 
to  remove  obstructions  in  public  roads,  without  coming  to  a  very 
irrational  conclusion.  The  argument  against  it  is  indeed  founded 
on  a  specific  clause  which  prescribes  a  different  course  of  proceed- 
ing to  this  end :  but  we  are  not  prepared  to  say  that  officers  of 
this  description  are  bound  to  argue  on  a  comparison  of  various 
clauses  in  a  long  Act,  and  to  decide  correctly  "  (i).    Wherever, 

(6)  Poulsum  V.  Thirst,  L.  E.  2  C.  P.  CVestryX  22  Q.  B.  D.  338 ;  58  L.  J.  Q.  B. 

449;  3'6  L.  J.  0.  P.  225.  165. 

(c)  Whatman  v.  Pearson,  L.  E,  3  C.  P.  (g)  5  &  6  Will,  4,  o.  50,  s.  109  (re- 
422;  37L.  J.  0.  P.  156.  pealed). 

(d)  Under  25  &  26  Vict.  o.  102,  g.  106  Qi)  Davis  v.   Curling,  8  Q.  B.  286, 
(repealed).  292 ;  15  L.  J.  Q.  B.  56. 

(e)  Doust  V.  Slater,  38  L.  J.   Q.   B.  (i)  Smith  v.  Hopper,  9  Q.  B.  1014; 
159 ;  10  B.  &  S.  400.  16  L.  J.  Q.  B.  93. 

(/)  Edwards  v.  St.   Mary,  IMiiglon 
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therefore,  a  surveyor  was  acting  lona  fide  in  his  public  capacity 
as  surveyor,  he  was  entitled  to  the  statutory  protection  {h).  A 
person  acting  as  surveyor  under  an  appointment  in  fact,  though 
an  illegal  one,  was,  nevertheless,  entitled  to  the  like  protection, 
if  he  was  acting  in  what  he  did  in  the  bond  fide  belief  that  he 
had  been  properly  appointed  (I) ;  and  so  was  a  surveyor  who  had 
received  payment  under  an  informal  assessment,  made  apparently 
under  a  repealed  Act,  but  who  hond  fide  intended  to  act  accord- 
ing to  tlie  duties  of  his  office,  and  in  pursuance  of  the  statute 
authorizing  him  in  that  behalf  (m). 

Protection  of  corporations  and  companies. — The  right  to  notice 
of  action  has  been  extended^  by  numerous  Acts  of  Parliament 
to  all  sorts  of  trading  corporations,  joint-stock  companies,  and 
associations  called  into  existence  by  statute  for  a  variety  of  local 
and  private  purposes,  and  purposes  of  gain,  so  that,  whenever  an 
action,  of  tort  is  brought  against  a  company  or  association  which 
is  incorporated  or  regulated  by,  or  derives  its  powers  from,  some 
special  Act  of  Parliament  (n),  or  against  the  officers  of  any  such 
company  or  association,  it  will,  in  general,  still  be  necessary  to  give 
notice  of  action.  This  will  be  found  to  be  the  case  in  actions 
against  many  of  the  gas  companies  or  their  officers  for  things  done 
by  them  under  the  powers  or  in  pursuance  of  their  several  Acts 
of  incorporation,  also  against  several  railway  companies  (o),  when 
there  has  been  an  omission  of  some  duty  imposed  upon  the  com- 
pany by  the  Act,  such  as  the  non-repair  of  fences,  or  the  charging 
or  levying  excessive  tolls  under  the  powers  of  their  Act  of  incor- 
poration (p)  ;  but,  when  the  action  is  brought  against  them  for  a 
breach  of  their  duty  as  common  carriers,  no  notice  of  action  was 
requisite  (q). 

Statutory/  protection — Notice  of  action — In  what  hind  of  actions. 
— Notice  of  action  formerly  had  to  be  given  in  cases  of  non- 
feasance, where  the  person,  having  undertaken  to  act  in  pursuance 
of  some  statute,  had  failed  to  do  what  he  ought  to  have  done,  as 
well  as  in  cases  of  misfeasance,  where  he  had  acted  negligently 
or  wrongfully  in  the  execution  of  the  Act  (r).     But  it  was  not 

(k)  Hardwich  v.  Moss,  7  H.  &  N.  136;  (p)  Kent  v.   G.   W.  Bailway,  3  C.  B.' 

31  L.  J.  Ex.  207.  725 ;  16  L.  J.  0.  P.  72. 

(I)  Buahes  v.  Buckland,  15  M.   &  W.  (q)  Palmer  Y.  Grand  Junction  Bailway, 

346,  355 ;  15  L.  J.  Ex.  233.      '  4  M.  &  W.  766 ;  8  L.  J.  Ex.  129 ;  Carpue 

(m)  Selmes  v.  Judge,  L.  K.  6  Q.  B.  v.  London  &  Srigldon  Bailway,  supra  ; 

724 ;  40  L.  J.  Q.  B.  287.  Qarton  v.  G.  W.  Bailway,  E.  B.  &  E. 

(»)  The  Public  Authorities  Protection  837,  816 ;  27  L.  J.  Q.  B.  375. 

Act,  1893  (56  &  57  Vict.  c.  61),  which,  (r)  JouU  v.  Taylor,  7  Exch.  58;   21 

inter  alia,  obolishes  notices  of  action,  L.  J.  Ex.  31;  Davis  v.  Curling,  8  Q.  B. 

onlv  applies  to  public  general  Acts.  286 ;  15  L.  J.  Q.  B.  56 ;  Newton  v.  Ellis, 

(o)  Carpue    v.    London   &    Brighton  5  E.&B.  115 ;  24L.  J.  Q.  B.  337;  TFj7sora 

Bailway,  5  Q.  B.  747;    19  L.  J.  Q.  B,  v.  Halifax  {Mayor),  L.  E.  3  Ex.  114 ;  37 

133.  L.J.  Kx.  44;  JoUiffev.  Wallasey  Local 
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required  where  the  action  was  brought,  not  for  a  tort  or  a  quasi 
tort,  but  for  the  breach  of  a  specific  coutract  (s).  Where  an  Act 
of  Parliament  (t)  provided  that  no  action  or  proceeding  should  be 
commenced  against  the  Metropolitan  Board  of  Works  till  after 
notice,  and  that  "every  such  action  and  proceeding  should  be 
brought  and  commenced  within  six  months  next  after  the  accrual 
of  the  cause  of  action  or  ground  of  claim  or  demand,  and  not 
afterwards,"  it  was  held  that  these  words  referred  to  some  hostile 
claim  against  the  board,  and  not  to  a  claim  of  arbitration  for 
damage  to  buildings  caused  by  the  works  of  the  board  (m). 

Statutory  protection — Time  for  giving  notice  of  action, — Sect.  4 
of  5  &  6  Vict.  c.  97,  enacts  that,  in  all  cases  where  notice  of  action 
is  required  to  be  given,  such  notice  shall  be  given  one  calendar 
month  at  least  before  any  action  shall  be  commenced,  and  such 
notice  shall  be  sufficient,  any  Act  to  the  contrary  thereof  not- 
withstanding. The  general  rule  is  that,  where  time  for  a  par- 
ticular period  is  allowed  to  a  person  to  do  any  act,  the  day  from 
which  the  computation  is  to  be  made  is  to  be  reckoned  exclusively ; 
and,  whenever  a  certain  space  of  time  is  given  to  a  person  to  do 
some  act,  which  space  of  time  is  included  between  two  other  acts 
to  be  done  by  another  person,  both  the  days  of  doing  those  acts 
ought  to  be  excluded,  in  order  to  ensure  to  him  the  whole  of  that 
space  of  time.  Thus,  where  a  month's  notice  of  action  was  required 
to  be  given  to  a  justice  of  the  peace  before  an  action  could  be  com- 
menced against  him,  and  the  justice  was  to  have  the  whole  of  that 
month  for  tendering  amends,  both  the  day  of  the  giving  of  the 
notice  and  the  day  of  the  tendering  amends  were  to  be  excluded 
from  the  computation  of  the  time :  for,  wherever  an  Act  of 
Parliament  allows  a  party  an  intervening  period  of  a  month, 
within  which  to  deliberate  whether  he  will  tender  amends  or  not, 
unless  both  the  first  and  the  last  day  are  excluded,  a  whole  month 
is  not  given  to  him  for  that  purpose  (aj).  Where  a  person  intended 
to  sue  a  justice  of  the  peace  for  an  act  done  by  him  in  a  matter 
respecting  which  he  had  no  jurisdiction,  it  was  held  that  he  need 

Board,  L.  E.  9  0.  P.  62 ;  43  L.  J.  C.  P.  poaled).    As  to  the  suffidenoy  of  the 

41.    As  to  notice  of  action  in  actions  in  notice,  see  Madden  v.  Kensington  Vestry 

rem,  see  The  Longford,  14  P.  D.  34 ;  58  (1892),  1   Q.  B.  614 ;   61  L.  J    Q   B 

L.  J.  P.  33.  527. 

(s)  WigMman,  J.,  Davis  v.  Curling,  8  (u)  Delany  v.  Metropolitan  Board  of 

Q.  B.  293;  15.  L.  J.  Q.  B.  56;  Fletcher  Works,  L.  E.  3  0.  P.  Ill;  37  L.'J.  C.  P 

V.  Greenwell,  4  Dowl.  P.  C.  166  ;  Bavies  59. 

V.  Swansea  Q£ayor),  8  Exoh.  808;   22  (x)  See  Alderson.B.,  roumgr  v.  ZRooora, 

L.  J.  Ex.  297.     But  see  Sarrop  v.  Ossett  6  M.  &  W.  54 ;  9  L.  J.  M.  0.  29 ;  Isaacs 

Corporation  (1898),  1  Ch.  525 ;  67  L.  .T.  v.  Boyal  Insurance  Co.,  L.  E.  5  Ex.  296 ; 

Oh.  347 ;    Fielden  v.   Morley   Corpora-  39  L.  J.  Ex.  189.    As  to  the  mode  of 

tion  (1899),  1  Ch.  1 ;  67  L.  J.  Oh.  611 ;  computing  time  in  the  case  of  a  statute, 

affirmed  (1900),  A.  0.  133 ;  69  L.  J.  Oh.  see  Goldsmiths'  Co.  v.  West  Metropolitan 

314.    See  also  ante,  pp.  15, 1054.  Railway  (1904),  1  K.  B.  1 ;  72  L.  J   K 

(t)  25  &  26  Vict.  c.  102,  s.  106  (re-  B.  931. 
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not  wait  for  the  quashing  of  the  conviction  or  order  of  commit- 
ment before  giving  the  notice  of  action ;  the  notice  of  action  might 
be  given  as  soon  aa  the  wrongful  act  had  been  committed, 
though  the  action  itself  could  not  be  commenced  until  after  the 
conviction  or  commitment  had  been  quashed  (y).  If  in  the  case 
of  a  conviction  the  magistrate  received  notice  of  action  before 
the  conviction  was  quashed,  he  might  at  his  peril  rely  upon  the 
validity  of  the  conviction,  and  abstain  from  tendering  amends ; 
but,  if  he  did  so,  and  the  conviction  was  quashed,  the  action  might 
be  commenced  against  him  one  calendar  month  after  service  of 
the  notice  (y). 

Form  of  notice. — The  notice  of  action,  in  cases  where  it  is  still 
necessary,  should  set  forth  the  substantial  ground  of  complaint, 
and  should  specify  the  time  and  place  of  the  commission  of  the 
grievance  (z),  and  should  state  positively  that  an  action  will  be 
brought  (a).  An  inaccuracy  (&),  as,  for  instance,  a  mere  mistake 
in  a  date  which  is  not  calculated  to  injure  or  prejudice  the  defen- 
dant, will  not  invalidate  a  notice  (c).  If  the  notice  contains  a 
reference  to  a  wrong  statute,  the  wrong  reference  may  be  rejected, 
as  a  reference  to  a  wrong  statute  requiring  notice  to  be  given  is 
not  an  essential  part  of  the  notice  (d)  ;  but  the  court  in  which  the 
action  is  brought,  if  stated  at  all,  had  formerly  to  be  correctly 
stated,  particularly  if  several  notices  of  action  had  been  served  (e). 
It  is  not  necessary  in  the  notice  to  name  all  the  persons  meant  to 
be  made  parties  to  the  action,  nor  to  express  whether  it  is  intended 
to  be  brought  against  several  persons  jointly,  or  against  one  person 
only  (/) ;  but  every  plaintiff  who  sues  must  give  notice  of  action, 
and  every  defendant  must  receive  notice.  Notice  on  behalf  of  two 
complaining  parties,  one  of  them  being  dead,  has  also  been  held 
not  to  support  an  action  brought  by  the  survivor  (g).  It  is  quite 
sufficient,  if  the  notice  affords  plain  information  of  the  cause  of 
action ;  it  is  not  necessary  to  describe  in  specific  words  precisely 
how  the  injury  took  place  ;  nor  is  it  in  all  cases  material  to  state 
precisely  where  the  cause  of  injury  arose  (h).  When  the  statute 
requires  the  name  and  place  of  abode  of  the  solicitor  of  the  party 

(2/)  Bayloch  v.  Sparlte,  1  E.  &  B.  471 ;  (an  action  for  false  imprisonment,  in 

22  L.  J.  M.  C.  67.  -which  notice  of  action,  correct  in  all 

(2)  Breese  v.  Jerdein,  4  Q.  B.  585 ;  12  particulars  except  date  of  arrest,  had 

L.  J.  Q.  B.  234 ;  Martins  v.  JJpeher,  3  Q.  been  given  under  24  &  25  Vict.  c.  96,  s. 

B.!  662  ;    11  L.  J.  Q.  B.  291 ;  Taylor  v.  113  (repealed)). 

Nesfield,  3  E.  &  B.  724 ;  23  L.  J.  M.  0.  (d)  Macgregor  y.   Galsworthy,  3  Car. 

169 ;  Jones  v.  NielwUs,  13  M.  &  W.  361 ;  &  K.  8. 

14  L.  J.  Ex.  42.  (e)  Mlslob  v.  Wright,  3  Car.  &  K.  35. 

(a)  Mason  v-  Birhenhead  Improvement  (J)  Bax  v.  Jones,  5  Pr.  168. 

Commissioners,  6  H.  &  N.  72;   29  L.  J.  (g)  Pilldngton  v.  BiUy,  3  Exoh.  739; 

Ex.  407.  18  L.  J.  Ex.  323. 

(I))  Madden    v.    Kensington     Vestry  (Ji)  Jones  v.  Bird,  5  B.  &  Aid.  837 ; 

('1892')  1  Q  B.  614;  61  L.  J.  Q.  B.  527.  Smith  v.    West   Derby  Local  Board,  3 

(c)  Green  v.  Hutt,  51  L.  J.  Q.  B.  640  0.  P.  D.  423 ;  47  L.  J.  C.  P.  607. 
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giving  the  notice  to  be  indorsed  on  the  notice,  any  material  error 
calculated  to  mislead  will  invalidate  the  notice ;  but,  if  the  infor- 
mation given  is  sufficiently  accurate  to  enable  the  defendant  to 
avail  himself  of  the  privileges  that  the  Act  intended  to  confer 
upon  him,  it  will  be  sufficient ;  and  it  is  for  the  defendant  to  show 
that  the  error,  or  insufficient  description  in  the  notice,  has  deprived 
him  of  the  opportunity  of  taking  advantage  of  the  statute  (i). 
The  christian  name  of  the  solicitor  need  not  be  written  out  at  full 
length  (k) ;  nor  need  his  private  residence  be  specified ;  for  the 
place  where  a  solicitor  abides  for  the  purpose  of  carrying  on  his 
business  is  his  place  of  abode  within  the  meaning  of  the  statute. 
"  Either  will  do,  the  place  of  residence  or  the  place  of  business"  (l). 
Care  must  be  taken  to  address  the  notice  to  the  right  parties,  and 
to  serve  it  in  the  proper  quarter  (m). 

In  actions  against  justices,  the  nature  of  the  cause  of  action, 
or  of  the  complaint,  formerly  had  to  be  explicitly  stated  on  the 
face  of  the  notice,  so  as  to  show  whether  the  plaintiff  proceeded 
against  the  magistrate  for  an  act  done  by  him  maliciously  and 
without  reasonable  and  probable  cause,  in  the  execution  of  his 
duty  as  a  justice,  with  respect  to  some  matter  within  his  juris- 
diction, within  sect.  1  of  11  &  12  Vict.  c.  44,  or  for  an  act  done 
by  bim  in  a  matter  over  which  he  had  no  jurisdiction,  or  respect- 
ing which  he  had  exceeded  his  jurisdiction,  within  sect.  2  of  that 
statute.  If  the  notice  failed  to  point  out  the  nature  of  the  cause 
of  action,  so  as  to  show  whether  it  was  governed  by  the  first  or 
second  section  of  the  statute,  it  was  held  to  be  a  bad  notice  (n). 
But  the  notice  "  ought  not  to  be  construed  with  great  strictness, 
its  object  being  merely  to  inform  the  defendant  substantially  of 
the  ground  of  complaint,  but  not  of  the  mode  or  manner  in  which 
the  injury  has  been  sustained  "  (o).  The  time  and  place  of  the 
doing  of  the  act  complained  of  ought  also  to  be  stated  in  the 
notice.  "  I  do  not  go  so  far,"  observed  Lord  Denman,  O.J.,  "  as 
to  say  that  a  party  will  always  be  strictly  bound  to  prove  the  time 
and  place  which  he  names  in  his  notice ;  but  I  think  the  words 
of  the  statute  require  that  a  time  and  place  for  the  occurrence  be 
named  "  (jp). 

Tender  of  amends  before  action^— Payment  into  cowt. — The 
public  statutes  which  required  notice  of  action  to  be  given  further 
provided  that  the  action  should  not  be  maintainable,  and  that  the 

(i)  Oshorn  v.  Oough,  3  Bos.  &  P.  55i.  (o)  Per  Abbott,  0.  J.,  Jones  v.  Bird,  5  B. 

(ft)  James  v.  Smft,  4  B.  &  0.  681 ;  4  &  Aid.  837,  844 ;  Prickett  v.  Gratrex,  8 

L.  J.  (O.  S).  K.  B.  43.  Q.  B.  1020 ;  15  L.  J.  M.  0.  145 ;  JacJclin 

(l)  Boberts  v.  Williams,  2  C.  M.  &  K.  v.  Fytche,  14  M.  &  W.381,  387;  15  L.  J. 

S61 ;  5  L.  J.  M.  0.  23.  Ex.  102. 

(m)  Mider  v.  Dorrell,  1  Taunt.  384.  (p)  Martins  v.  TJpclier,  3  Q.  B.   662, 

(m)  Taylor  v.  Nesfield,  3  E.  &  B.  724 ;  668  ;  11  L.  J.  Q.  B.  291. 
23  L,  J.  M.  C.  169. 
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jury  should  give  a  verdict  for  the  defendant,  if  there  had  been  a 
tender  of  sufficient  amends  before  action  {q) ;  it  had  also  been 
held  that  if  the  plaintiff  did  not  accept  the  tender,  but  preferred 
the  chance  of  what  he  might  gain  by  verdict,  he  had  no  claim  to 
the  amount  tendered ;  and  that  if  the  verdict  went  against  him 
he  got  nothing,  for  the  sum  tendered  was  not  a  debt,  and  the  plain- 
tiff could  not  even  call  upon  the  defendant  to  pay  it  into  court  (r). 
But  the  practice  with  regard  to  the  effect  of  tender  of  amends  or 
payment  into  court  upon  the  question  of  costs  is,  so  far  as  public 
general  Acts  are  concerned,now  regulated  by  the  Public  Authorities 
Protection  Act,  1893  (see  fost,  p.  1074). 

It  would  seem  that  the  question  whether  the  preliminary 
matters  required  by  statute  for  the  protection  of  magistrates  had 
been  duly  complied  with  was  one  to  be  decided  by  the  judge  at 
the  trial,  and  not  by  a  jury  (s). 


(g)  This  was  the  case  with  the  fol- 
lowing Acts  amongat  others : — ^Lands 
Clauses  Act,  1845  (8  &  9  Viot.  c. 
18,  s.  135) ;  Eailway  Clauses  Act,  1845 
(8  &  9  Vict.  c.  20,  s.  139) ;  Waterworks 
Clauses  Act,  1817  (10  &  11  Viot.  o. 
17,  a.  84) ;  Harbours,  Docks,  and  Piers 
Clauses  Act,  1847  (10  &  11  Vict.  c. 
27,  s.  91) ;  Towns  Improvement  Clauses 
Act,  1847  (10  &  11  Vict.  c.  34,  s. 
209) ;  Commisbioners  Clauses  Act,  1847 
(10  &  11  Vict.  u.  16,  s.  103) ;  Markets 
and  Fairs  Clauses  Act,  1847  (10  &  11 
Vict.  0.  14,3. 51 ;  see  38  &  39  Vict.  c.  55, 
ss.  166-168) ;  Towns  Police  Clauses  Act, 
1847  (10  &  11  Vict.  c.  89,  s.  72 ;  see  38 
&  39  Vict.  0.  55,  s.  171);  Cemeteries 
Clauses  Act,  1847  (10&  11  Vict.  c.  65,  s. 
61);  Justices  Protection  Act,  1848  (11 
&  12  Vict.  c.  44,  s.  11)  ;  Contagious 
Diseases  (Animals)  Act,  1878  (41  &  42 
Vict.  0.  74,  s.  55) ;  Ecclesiastical  Dilapi- 


dations Act,  1871  (34  &  35  Vict.  c.  43,  s. 
68);  Public  Health  Act,  1875(38  &  39 
Viot.  c.  55,  8.  264) ;  Customs  Consolida- 
tion Act,  1876  (39  &  40  Viot.  o.  36,  ss. 
268-272);  Taxes  Management  Act, 
1880  (43  &  44  Viot.  c.  19,  s.  20  (1-6)); 
County  Courts  Act,  1888  (51  &  52  Vict, 
c.  43,  s.  53);  Lunacy  Act,  1890  (53  &  54 
Vict.  c.  5,  s.  331) ;  Inland  Kovenue 
Regulation  Act,  1890  (53  &  54  Vict.  c.  21, 
s.  28).  Most  of  the  above  provisions  are 
repealed  expressly;  as  to  which  see 
Public  Authorities  Protection  Act,  1893 
(56  &  57  Vict.  c.  61,  s.  2,  and  Sohed.). 

(r)  Jones  v.  Gooday,  9  M.  &  W.  736, 
744;  IIL.J.  Ex.  297. 

(s)  Parke,  B.,  Kirhy  v.  Simpson,  10 
Exch.  358,  366 ;  23  L.  J.  M.  C.  165, 
doubting  Hazeldine  v.  Grove,  3  Q.  B. 
997 ;  12  L.  J.  M.  C.  10  ;  Arnold  v.  Bamel, 
9  Exch.  404;  23  L.  J.  Ex.  137 
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CHAPTER  XV. 

COSTS. 

General  rule  as  to  costs. — The  expenses  that  a  party  has  incurred 
in  maintaining  his  right,  such  as  the  fees  of  counsel,  the  solicitor's 
bills,  and  the  expenses  of  witnesses,  are  termed  costs ;  and  these 
are  given  by  the  court,  and  taxed  by  their  officer.  "  In  contempla- 
tion of  law  the  word  '  damages '  emphatically  included  costs.  It 
is  so  considered  by  Lord  Coke,  and  in  various  authorities.  Costs, 
therefore,  properly  fall  under  the  nomen  generale  of  damages  "  {a). 
Before  the  Statute  of  Gloucester,  6  Edw.  1,  c.  1  (now  repealed ; 
see  42  &  43  Vict.  c.  59,  and  46  &  47  Vict.  c.  49),  there  was  no 
mode  of  giving  a  successful  plaintiff  his  costs,  unless  the  jury 
assessed  them  and  included  them  in  the  amount  of  damages ;  but 
that  statute  gave  costs  to  demandants  who  recovered  damages  in 
a  real  action,  and  the  right  to  recover  costs  in  any  action  was 
given  to  a  plaintiff  by  subsequent  statutes.  The  first  statute  to 
give  a  defendant  costs  was  52  Hen.  3,  c.  6  (St.  Marleberge), 
in  cases  relating  to  wardships  in  chivalry  (h),  and  then  23 
Hen.  8,  c.  15,  enacted  that,  if  the  plaintiff,  in  any  action  of 
detinue,  or  account,  or  upon  the  case,  or  upon  any  statute  for  any 
offence  or  personal  wrong,  should  be  nonsuited,  or  a  verdict  should 
pass  against  him,  the  defendant  should  have  judgment  to  recover 
his  costs  against  the  plaintiff,  to  be  assessed  and  taxed  by  the 
discretion  of  the  judges  of  the  court;  but  the  most  important 
statute  in  favour  of  defendants  was  4  Jac.  1,  c.  3,  which  gave  a 
successful  defendant  his  costs  in  all  cases  where  the  plaintiff,  if 
successful,  would  have  been  entitled  to  costs  (e).  A  defendant, 
however,  was  only  entitled  to  costs  under  23  Hen.  8,  c.  15,  and  4 
Jac.  1,  c.  3,  in  cases  where  he  had  a  verdict  or  the  plaintiff  was 
nonsuited.  Subsequent  statutes  went  on  one  principle,  namely, 
that,  as  a  general  rule,  the  party  who  succeeded  was  entitled  to 
his  ordinary  taxed  costs,  whether  he  was  plaintiff  or  defendant ; 

(a)  Fer     Lord     BUenborough,    C.J.,  a  defendant  in  error ;  7  Hen.  8,  c.  19, 

Phillips  V.  Bacon,  9  Bast,  304.    Co.  Litt.  giving  coats  to  a  defendant  in  replevin. 
257  a.  (e)  Cohhett  v.  Wheeler,  30  L.  J.  Q.  B. 

(6)  Other  statutes  were  3  Hen.  7,  c.  64  ;  3  E.  &  E.  358. 
10,  and  19  Hen.  7,  o.  20,  giving  costs  to 
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or,  ia  other  words,  the  costs  followed  the  event,  and  the  party 
who  was  successful  had  them  as  a  matter  of  course,  subject,  how- 
ever, to  several  exceptions  made  in  particular  cases  by  certain 
statutes  (d). 

By  sect.  5  of  the  Judicature  Act,  1890  (e),  the  costs  of  and 
incidental  to  all  proceedings  in  the  Supreme  Court  are,  subject  as 
therein  provided,  in  the  discretion  of  the  court  or  judge,  who  have 
full  power  to  determine  by  whom  and  to  what  extent  such  costs 
are  to  be  paid.  But  under  Order  LXV.  r.  1  (/)  of  the  Eules  of 
Court  made  under  the  Judicature  Acts,  it  is  provided,  inter  alia, 
that  where  any  action  or  issue  is  tried  with  a  jury,  the  costs  are 
to  follow  the  event  (g),  unless  the  judge  before  whom  such  action 
or  issue  is  tried,  or  the  court,  shall,  for  good  cause  (h),  otherwise 
order.  Where  an  action  is  tried  without  a  jury,  the  judge  must 
have  materials  before  him  to  justify  his  depriving  the  successful 
party  of  his  costs  (i).  When  issues  in  fact  and  law  are  raised 
upon  a  claim  or  counterclaim,  the  costs  of  the  several  issues 
respectively,  both  in  law  and  fact,  unless  otherwise  ordered, 
follow  the  event  (J). 


(d)  See  per  Lord  Blackburn,  Garnett 
V.  Bradley,  3  App.  Oas.  at  p.  962;  48 
L.  J.  Ex.  186. 

(e)  53  &  5t  Vict.  c.  44,  s.  5,  provides, 
"  Subject  to  the  Supreme  Court  of  Judi- 
cature Acts,  and  the  Eules  of  Court  made 
thereunder,  and  to  the  express  provisions 
of  any  statute,  whether  passed  before  or 
after  the  commencement  of  this  Act,  the 
costs  of  and  incidental  to  all  proceedings 
in  the  Supreme  Court,  including  the 
administration  of  estates  and  trusts, 
shall  be  in  the  discretion  of  the  court  or 
judge,  and  the  court  or  judge  shall  have 
full  power  to  determine  by  whom  and  to 
what  extent  such  costs  are  to  be  paid." 

(/)  Order  LXV.  r.  1,  K.  S.  C.  1883, 
is  as  follows  :  "  Subject  to  the  provisions 
of  the  Acts  and  these  rules,  the  costs  of 
and  incident  to  all  proceedings  in  the 
Supreme  Court,  including  the  adminis- 
tration of  estates  and  trusts,  shall  be  in 
the  discretion  of  the  court  or  judge : 
provided  that  nothing  herein  contained 
shall  deprive  an  executor,  administrator, 
trustee,  or  mortgagee  who  has  not  un- 
reasonably Instituted  or  carried  on  or 
resisted  any  proceedings,  of  any  right  to 
costs  out  of  a  particular  estate  or  fund 
to  which  he  would  be  entitled  according 
to  the  rules  hitherto  acted  upon  in  the 
Chancery  Division :  provided  also  that, 
where  any  action,  cause,  matter,  or  issue 
is  tried  with  a  jury,  the  costs  shall  follow 
the  event,  unless  the  judge  by  whom 
such  action,  cause,  matter,  or  issue  is 
tried,  or  the  court,  shall,  for  good  cause, 
otherwise  order."  This  rule  is  extended 
to  all  civil  proceedings  on  the  Crown 
gidp  hj  Order  L^VIII.  r.  2. 


((/)  The  word  "  event "  is  to  be  read  dis- 
tributively.  See  Myers  v.  Defries,  infra  ; 
Ellis  V.  De  Silva,  6  Q.  B.  D.  521 ;  50 
L.  J.  Q.  B.  328 ;  Ahbott  v.  Andrews,  8 
Q.  B.  D.  648 ;  51  L.  J.  Q.  B.  641 ;  Jones 
V.  Curling,  13  Q.  B.  D.  262 ;  53  L.  J.  Q. 
B.  373;  Goutard  v.  Carr,  13  Q.  B.  D. 
598,  n. ;  53  L.  J.  Q.  B.  55 ;  Lund  v. 
CampMl,  14  Q.  B.  D.  821 ;  54  L.  J.  Q. 
B.  281;  Hawke  v.  Brear,  14  Q.  B.  D. 
841;  54  L.  J.  Q.  B.  315;  Stumm  v. 
Dixon,  22  Q.  B.  D.  529 ;  58  L.  J.  Q.  B. 
183. 

(li)  As  to  what  constitutes  "  good 
cause,"  see  Cooper  v.  Whittingliam,  15 
Ch.  D.  501 ;  49  L.  J.  Ch.  752 ;  Jones  v. 
Curling,  13  Q.  B.  D.  262  ;  53  L.  J.  Q.  B. 
373;  Harnett  v.  Vyse,  5  Ex.  D.  307; 
Willey  V.  G.  N.Bly.  (1891),  2  Q.  B.  194  ; 
60  L.  J.  Q.  B.  441 ;  Williams  v.  Ward, 
55  L.  J.  Q.  B.  566;  Huxley  v.  West 
London  Bly.,  14  App.  Cas.  26  ;  58  L.  J. 
Q.  B.  305 ;  Forster  v.  Farquhar  (1893), 
1  Q.  B.  564;  62  L.  J.  Q.  B.  296;  £os«oc& 
V.  Ramsey  TJrhan  Council  (1900),  2  Q.  B. 
616 ;  69  L.  J.  Q.  B.  945 ;  Granville  v. 
Firth,  72  L.  J.  K.  B.  152. 

(i)  Civil  Service  Co-op.  Soe.  v.  Gen. 
St.  Nav.  Co.  (1903),  2  K.  B.  756 ;  72  L. 
J.  K.  B.  933. 

(J)  Order  LXV.  r.  2.  As  to  apportion- 
ment of  costs,  see  also  E.  S.  C.  Jan.  1902, 
r.  6,  and  R.  S.  C.  July  1902,  r.  14 ;  Myers 
V.  Defries,  5  Ex.  D.  180 ;  49  L.  J.  Ex. 
266 ;  SparroiD  v.  Hill,  8  Q.  B.  D.  479 ; 
50  L.  J.  Q.  B.  675 ;  Abbott  v.  Andrews, 
8  Q.  B.  D.  648;  51  L.  J.  Q.  B.  641; 
Jones  V.  Curling,  supra;  Brown  v. 
Houston  (1901),  2  K.  B.  855  ;  70  L.  J.  K. 
B.  902 ;  Wagstafe  v.  Bentley  (1902),   I 
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All  statutes  as  to  costs  wliioh  interfere  with  the  discretion  of 
the  judge,  and  which  are  not  preserved  by  the  Judicature  Acts 
and  rules,  or  by  the  express  provisions  of  any  statute,  are  repealed 
by  the  above  enactments ;  and,  therefore,  in  the  case  of  a  trial 
with  a  jury,  the  costs  will  follow  the  event,  except  in  the  cases 
provided  for  by  the  Judicature  Acts,  unless  the  judge  or  court 
otherwise  order.  Thus,  where  the  plaintiff  in  an  action  of  slander 
recovered  one  farthing  damages,  it  was  held  that,  notwithstand- 
ing 21  Jac.  1,  c.  16,  s.  6,  in  the  absence  of  any  order  by  the 
judge  or  court  to  the  contrary,  the  plaintiff  was  entitled  to  his 
costs  (k). 

In  the  absence  of  any  direction  as  to  the  costs  of  a  first  trial 
or  a  successful  application  for  a  new  trial,  these  costs  follow  the 
event  of  the  second  trial  (I) ;  but  where  such  costs  were  ordered 
to  abide  the  result  of  the  new  trial,  and  the  plaintiff  recovered 
only  a  farthing  damages,  and  was  also  refused  a  certificate  for 
costs,  it  was  held  that  he  was  not  entitled  to  any  costs  of  the 
first  trial  (m). 

By  sect.  49  of  the  Judicature  Act,  1873  (n),  no  order  made  by 
the  High  Court  of  Justice  or  any  judge  thereof  as  to  costs  only, 
which  by  law  are  left  to  the  discretion  of  the  court,  is  subject  to 
any  appeal,  except  by  leave  of  the  court  or  judge  making  the 
order ;  but  an  appeal  does  lie  to  the  Court  of  Appeal  upon  the 
question  whether  or  not  there  was  "  good  cause  "  for  dealing  with 
costs  under  Order  LXV.  r.  1  (o),and  the  Court  of  Appeal,  if  satisfied 
that  there  is  good  cause,  will  not  interfere  with  the  discretion 
exercised  by  the  judge  (p).  Sect.  49  does  not  apply  to  an  order 
as  to  costs  made  by  a  master  or  a  district  registrar,  and  the  court 
or  a  judge  has  power  on  appeal  to  vary  such  an  order  (q)  ;  but  it 
does  apply  to  an  order  as  to  costs  made  by  a  judge  at  chambers  in 
interpleader  proceedings  (r).  An  appeal  lies  without  leave  under 
sect.  49,  if  the  Court  of  Appeal  is  satisfied  that  the  court  or  judge, 
in  lieu  of  exercising  a  discretion,  has  applied  some  general  rule 
which  in  fact  excluded  the  exercise  of  a  discretion  (s),  or  has 

K.  B.  124 ;  71  L.  J.  K.  B.  55.    As  to  Committee  (1894),  1  Q.  B.  666. 

costs  of  BiicceBsful  defendant  where  joint  (?i)  36  &  37  Vict.  o.  66,  s.  49. 

defence  is  set  up,  see  Beaummit  v.  Senior  (o)  Jones  v.  Curling,  13  Q.  B.  D.  262  ; 

(1903),  IK.  B.  282;  72  L.J.  K.B.  141;  53  L.  J.   Q.   B.  373;  Huxley  v.   West 

where  alternative  claim,  see  Sanderson  London  Bailway,  14  App.  Cas.  26;  58 

V.  Blyth  Theatre   Co.  (1908),  2  K.   B.  L.  J.  Q.  B.  305. 

533 ;  72  L.  J.  K.  B.  761.    As  to  costs  in  (p)  Williams  v.  Ward,  55  L.  J.  Q.  B. 

cases  of  joinder  of  actions,  see  Gm-t  (Vis-  566  ;  Paine  v.  Chisliolm  (1891),  1  Q.  B. 

count)  V.  Boimey,  17  Q.  B.  D.  625 ;  55  at  p.  533  ;  60  L.  J.  Q.  B.  413. 

L.  J.  Q.  B.  541.  (gr)  Foster  v.  Edwards,  48  L.  J.  0.  P. 

(&)  Oarnett  v.  Bradley,  3  App.  Cas.  767. 

944 ;  48  L.  J.  Ex.  186.  (r)  Barmant  v.  Foster,  8  Q.  B.  D.  82 ; 

(J)  Field  V.  Q.  N.  Ely.,  3  Ex.  D.  261 ;  51  L.  J.  Q.  B.  12. 

47  L.  J.  Ex.  662.  (s)  Bew  v.  Bew  (1899),  2  Ch.  467 ;  68 

(m)  Brotherton  v.  Mel,  &c..,  Ely.,  Jl.  L.  J.  Cli.  657. 
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exercised  his  discretion  so  as  to  deprive  a  successful  party  of 
costs  upon  a  stated  ground  which  is  untenable  (i).  An  appeal 
also  lies  where  the  jurisdiction  of  a  judge  to  inflict  costs  on  a 
party  arises  from  his  being  guilty  of  breach  of  an  injunction  or 
misconduct  («).  It  is  well  established  that  in  general  the  court 
will  not  interfere  on  a  question  which  depends  solely  on  the 
discretion  of  the  court  or  a  judge,  but  that  it  will  interfere  where 
the  discretion  has  been  exercised  upon  a  wrong  principle,  or  where 
it  has  not  been  exercised  at  all  (x).  The  discretion  over  costs, 
although  given  in  very  wide  terms,  is  a  judicial  discretion,  and  must 
be  exercised  accordingly  (y). 

Costs  of  appeal, — The  Court  of  Appeal  has  power  to  make 
such  order  as  to  the  whole  or  any  part  of  the  costs  of  an  appeal 
as  may  be  just  (z).  The  costs  of  an  appeal  are  in  the  discretion 
of  the  court,  and  as  a  general  rule  follow  the  event  (a) ;  the  same 
rule  has  been  applied  to  appeals  generally  from  the  Admiralty 
Division  in  actions  for  damage  by  collision  (b).  Sect.  1  of  the 
Public  Authorities  Protection  Act,  1893  (c),  which  gives  the 
defendants  in  an  action  against  a  public  authority,  who  obtain 
judgment,  a  statutory  right  to  costs  to  be  taxed  as  between 
solicitor  and  client,  does  not  apply  to  appeals  (d).  The  costs 
of  a  successful  application  for  a  new  trial  on  the  ground  of 
misdirection  are  in  the  discretion  of  the  court  hearing  the 
application  (e). 

Costs — Actions  for  collision. — Where  the  defendant  succeeds  on 
the  ground  that  the  collision  was  the  result  of  inevitable  accident, 
the  general  rule  in  the  Admiralty  Division  now  is,  that,  in  the 
absence  of  special  circumstances,  the  costs  follow  the  event,  and 
he  is  entitled  to  the  costs  (/).  Before  the  Judicature  Acts  the 
practice  was  to  dismiss  the  action  without  costs,  unless  there  were 
special  circumstances  which  would  have  made  that  course  in- 
equitable (g).  Where  the  plaintiffs  admitted  on  their  pleadings 
that  the  collision  was  the  result  of  inevitable  accident,  judgment 

(0  King  v.  Gillard  (1905),  2  Oh.  7 ;  (c)  56  &  57  Vict.  o.  61,  s.  1  (b). 

74  L  J  dh  421.  (d)  Fielden    v.     Morley    Corporation 

(u)  Stevens    v.   Metropolitan    District  (1900),  A.   0.   133 ;  09  L.  J.  Ch.  314 ; 

iJaitoas/,  29  Ch.  D.  60,  73;  54  L.  J.  Ch.  Southwarh  &    Vauxliall    Water    Co.    v. 

737 ;  Charlei  v.  Jones,  33  Ch.  D.  80 ;  56  Wandsworth  Board  of  Worlcs,  67  L.  J. 

L.  J.  Oh.  161.  Ch.  657.  See  post,  p.  1073,  as  to  the  Act 

(x)  Bew  V.  Bew,  ante,  p.  1062.  of  1893. 

(«)  Cooper  V.    Whittingham,  ante,   p.  (e)  Hamilton  v.  Seal  (1904),  2  K.  B. 

1061  •  Jones  v.  Curling,  ante.  p.  1062.  262 ;  73  L.  J.  K.  B.  560,  commenting  on 

(z)  E.  S.  0.  1883,  Order  LVIII.  r.  4.  Bray  v.  Ford  (1896),  A.  C.  44 ;  65  L.  J. 

(a)  See  1  Ch.  D.  41.  Mem. :  per  James,  Q.  B.  213. 

L  J     As  to  the  costs  of  a  cross  appeal,  (/)  The  Monhseaton,  14  P.  D.  51 ;  58 

see  Order  LVIII.  r.  6.  L.  J-  P.  52 ;    The  Batavier,  15  P.  D.  37 ; 

(6)  The  Condor,  4  P.  D.  115  ;  48  L.  J.  59  L.  J.  P.  54 ;  The  Condor,  4  P.  D.  115, 

P  33  •  Tlie  Monhseaton,  14  P.  D.  51 ;  58  120  ;  48  L.  J.  P.  33  ;  The  Naples,  11  P. 

L.  J.  P.  52 ;  The  Batavier,  15  P.  D.  37  ;  D.  124 ;  55  L.  J.  P.  64. 

59  L.  J.  P.  54.  (i?)  ^'*^  London,  Br,  &  Lush.  82. 
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was  given  for  the  defendants  with  costs  (h).  The  circumstances 
of  each  case  will  be  considered  ;  and  the  plaintiff  will  be  ordered 
to  pay  the  costs,  if  he  had  no  sufficient  ground  for  bringing  the 
action  (i).  "Where  a  false  defence  was  set  up  and  persisted  in 
from  the  beginning,  and  it  was  ultimately  held  that  the  collision 
was  the  result  of  inevitable  accident,  such  false  defence  was  con- 
sidered a  special  circumstance  for  depriving  the  defendants  of 
the  costs  of  the  trial,  although  they  were  given  the  costs  of  an 
appeal  (Je).  So,  in  the  Admiralty  Division,  where  the  defence  of 
compulsory  pilotage  was  set  up,  as  a  defence  on  the  merits,  and 
the  defendants  succeeded  in  establishing  the  defence  of  com- 
pulsory pilotage,  the  case  was  dismissed  without  costs  (l).  Where 
an  action  for  damage  by  collision  was  brought  against  the  owners 
of  a  ketch  which  did  the  damage,  and  also  against  a  dock  com- 
pany, in  obedience  to  the  orders  of  whose  dockmaster  the  ketch 
owners  alleged  the  action  was  taken  which  caused  the  collision , 
the  dock  company  set  up  as  a  defence  that  the  collision  was  solely 
caused  by  those  on  board  the  ketch,  but,  being  in  the  result  held 
to  be  solely  responsible,  were  condemned  to  pay  the  costs  of  their 
co-defendants,  the  ketch  owners  (m).  Where  both  vessels  are  to 
blame,  the  owners  are  not  entitled  to  the  costs  of  any  litigation 
arising  out  of  the  collision  (n). 

Costs — Actions  triable  in  county  courts. — By  the  County  Courts 
Act,  1888,  s.  116,  "  with  respect  to  any  action  brought  in  the 
High  Court  which  could  have  been  commenced  in  the  county 
court,  the  following  provisions  shall  apply  : — (1)  If  in  an  action 
founded  on  contract,  the  plaintiff  shall  recover  a  sum  less  than  201., 
he  shall  not  be  entitled  to  any  costs  of  the  action  ;  and  if  he  shall 
recover  a  sum  of  20Z.  or  upwards,  but  less  than  50Z.,  he  shall  not 
be  entitled  to  any  more  costs  than  he  would  have  been  entitled  to 
if  the  action  had  been  brought  in  a  county  court ;  and,  (2)  if  in 
an  action  founded  on  tort,  the  plaintiff  shall  recover  a  sum  less 
than  lOZ.,  he  shall  not  be  entitled  to  a,ny  costs  of  the  action ;  and 
if  he  shall  recover  a  sum  of  lOZ.  or  upwards,  bixt  less  than  20Z.,  he 
shall  not  be  entitled  to  any  more  costs  than  he  would  have  been 
entitled  to  if  the  action  had  been  brought  in  a  county  court ;  unless 
in  any  such  action,  whether  founded  on  contract  or  on  tort,  a  judge 
of  the  High  Court  certifies  that  there  ^^as  sufficient  reason  for 


(ft)  The  Naples,  ante,  p.  1063.  v.  London  &  Edinburgh  Shipping  Co.,  2 

(i)  The  Marpeeia,  L.  E.  4  P.  C.  212  ;  Ex.  D.  467,  where  the  above  praotioe 

8  Moo.  P.  C.  N.  S.  468 ;  The  Naples,  was  not  followed. 
supra.  (m)  The  Mystery  (1902),  P.  115;  71 

(ft)  The  Batavier,  ante,  p.  1063.  L.  J.  P.  39. 

(0  The  Matthew  Cay,  5  P.  D.  49 ;   49  (»)  The  Hector,  8  P.  D.  218  ;  52  L.  J. 

li.  J.  P.  47 ;  but  see  The  Burma,  80  L.  T.  P.  51 ;  The  City  of  Manchester,  5  P.  D. 

808,  and  General  Steam  Navigation  Co.  221 ;  49  I^.  J.  P.  80, 
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bringing  the  action  in  that  court  (o),  or  unless  the  High  Court  or 
a  judge  thereof  at  chambers  shall  by  order  allow  costs"  (^). 

This  section  applies  to  actions  which  liave  been  commenced 
in  an  inferior  court,  but  have  been  removed  into  the  High  Court 
by  certiorari  (q),  and  to  an  action  begun  in  the  county  court, 
but  stayed  under  the  provisions  of  the  County  Courts  Act,  1888, 
s.  62  (r),  and  then  commenced  in  the  High  Court  (s).  If  a  cause 
is  removed  from  an  inferior  court  having  jurisdiction  in  the  cause, 
the  costs  in  the  court  below  will  be  costs  in  the  cause  (t).  But 
sect.  116  does  not  apply  to  an  action  of  trespass  transferred  to  the 
county  court  under  sect.  69  of  the  Act  of  1888,  in  which  the 
substantial  relief  obtained  was  an  injunction,  although  nominal 
damages  were  also  recovered  (u)  ;  nor  to  an  action  of  tort  in  the 
High  Court  in  which  a  question  of  title  is  involved  and  less  than 
101.  is  recovered,  because  such  an  action  is  not  one  which  could 
have  been  commenced  in  the  county  court  (v).  Sect.  116  also 
applies  to  actions  referred  to  an  arbitrator,  who  is  to  have  the 
power  of  a  judge  at  Nisi  Prius  as  to  certifying,  &c.  (x).  After  an 
action  commenced  in  the  High  Court  has  been  remitted  to  the 
county  court,  it  becomes  a  county  court  cause,  and  the  High  Court 
has  no  jurisdiction  to  certify  for  costs  (?/).  Where  an  action  of 
tort  has  been  commenced  in  a  superior  court,  but  has  been  sent 
for  trial  to  the  county  court  under  the  County  Courts  Act,  1888, 
s.  66,  the  costs  of  the  order  and  all  previous  proceedings  are  to  be 
allowed  according  to  the  High  Court  scale,  but  the  costs  of  the 
parties  in  respect  of  the  proceedings  subsequent  to  the  order  are 
to  be  on  the  county  court  scale  (z).  The  general  rule  is  that  the 
costs  of  remitted  actions  follow  the  event  (a),  subject,  however,  to 
the  operation  of  sect.  116  of  the  Act  of  1888  in  the  case  of  actions 

(o)  See  post,  p.  1070.     Certifloate  of  B.  532;  71  L.  J.  K.  B.  375,  overruling  S<. 

High  Court  Judge.  John's  Coll.,  Cambridge  v.  Pierrepoint,  61 

(p)  Actions    for    libel,  slander,    and  L.  J.  Q.  B.  19. 

seduction  cannot  be  tried  in  the  county  (v)  Howorth  v.  Satcliffe  (1895),  2  Q.  B. 

court  (except  by  consent  or  remission),  358 ;  64  L.  J.  Q.  B.  729. 

and    the    costs    therefore    where    such  (x)    Harland    v.     Newcastle-on-Tyne 

actions  are  tried  with  a  jury  follow  the  (Mayor),  L.  E.  5  Q.  B.  47 ;  39  L.  J.  Q. 

event,  unless,  for  good  cause,  otherwise  B.  67.     See  also  j)osf,  p.  1069. 

ordered  under  Order  LXV.  r.  1.     See  {y)  Harris  v.  Judge  (1892),  2   Q.  B. 

51  &  52  Vict.  0.  43,  s.  56.     As  to  costs  in  563;   61    L.   J.    Q.    B.    577;    Dunn  v. 

the  county  courts,  see  post,  p.  1071.  Appleion  (1898),  1  Q.  B.  564;  67  L.  J. 

(g)  Fellas  v.  Breslauer,  L.  K.  6  Q.  B.  Q.  B.  428.     Sect.  116  applies  to  actions 

438 ;  40  L.  J.  Q.  B.  161.  commenced  in  the  High  Court,  but  sent 

(r)  51  &  62  Vict.  c.  43,  s.  62.  to  the  County  Court  under  sect.  65 ;  see 

(s)  Flitters  v.  Alfrey,  L.  K.  10  C.  P.  WIdte  v.  Colien  (1893),  1  Q.  B.  58 ;  62 

29;  44  L.  J.  0.  P.  73.    Sect.  62  does  not  L.  J.  Q.  B.  274. 

apply  where  the  action  could  only  have  (z)  51  &  52  Vict.  c.  43,  s.  66 ;  Moody  v. 

been  brought  in   the  county  court,  as,  Stewart,  L.  B.  6  Ex.  35 ;  40  L.  J.  Ex. 

for    instance,    under    the    Employers'  25. 

Liability  Act,  1880  (43  &  44  Vict.  c.  42),  (a)  51  &  52  Vict.  o.  43,  s.  113.    This 

s.  6.    Beg.  v.  City  of  London  Court,  14  section  is  limited  by  the  words,  "not 

Q.  B.  D.  905 ;  54  L.  J.  Q.  B.  330.  herein  otherwise  provided  for,"  and  as 

(i)  Order  LXV.  r.  3.  to  this  see  seotg.  62,  65,  66, 

(m)  Keate?  v.  Woodward  (1901),  1  K. 
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which  could  have  been  commenced  in  the  county  court  (b).  If 
the  action  has  been  remitted  under  sect.  65  of  the  Act  of  1888, 
the  county  court  judge  has  full  discretion  as  to  the  costs  (c).  It 
is  no  ground  for  the  exercise  of  the  discretion  of  the  court  under 
the  above  section,  that  the  plaintiff  was  misled  by  the  registrar 
of  the  county  court,  or  that  the  expense  and  delay  of  the  pro- 
ceedings in  the  county  court  would  have  exceeded  those  of  the 
proceedings  in  the  superior  court  (d^,  or  that  the  parties  reside  a 
long  way  from  one  another  (e). 

Actions  triable  in  county  court — Distinction  between  contract  and 
tort. — It  is  necessary,  in  order  to  determine  whether  an  action  is 
founded  on  contract  or  founded  on  tort,  to  look  at  the  substance,  and 
not  at  the  form,  of  the  action.  When  the  foundation  of  the  action 
is  the  breach  of  a  contract,  and  no  right  to  sue  exists  independently 
of  the  contract,  then  the  action  is  one  founded  on  contract,  and  if 
the  plaintiff  recovers  less  than  20Z.,  he  will  not  be  entitled  to  any 
costs  of  the  action,  unless  he  obtains  a  certificate  that  there  was 
sufficient  reason  for  bringing  the  action  in  the  High  Court,  or  an 
order  allowing  costs  as  provided  by  sect.  116  ;  but  on  the  other 
hand,  when  the  foundation  of  the  action  is  a  wrongful  act,  and  not 
a  breach  of  contract,  or  the  breach  of  a  duty  ultra  a  contract,  then 
the  action  is  founded  on  tort(/).  Thus,  if  the  substance  of  an 
action  is  an  act  of  negligence  or  breach  of  duty,  it  is  founded  on 
tort,  even  though  the  obligation  on  the  person  sued  to  exercise 
due  care  or  perform  the  duty  which  has  not  been  performed,  arisen 
by  reason  of  a  relationship  existing  by  virtue  of  a  contract  between 
the  parties,  and  though  it  might  be  necessary  to  refer  to  such 
contract  in  order  to  establish  that  relationship  (g).  An  action  of 
detinue,  which  formerly  was  considered  to  be  founded  on  con- 
tract Qi),  is  now,  for  the  purposes  of  sect.  116,  treated  as  founded 
on  tort  {i) ;  but  that  section  does  not  apply  to  an  action  of  detinue 
in  which  the  goods  claimed  are  recovered  in  specie  (Jc).    Where 

(6)  See  White  v.  Oohen,  supra ;  Wilson  certifying,  see  post,  p.  1070. 

V.  Statham  (1891),  2  Q.  B.  261 ;  60  L.  J.  (e)  Thompson  v.  Dallas,  L.  E.  3  Q.  B. 

Q.  B.  725 ;  Keehle  v.  Bennett  (1894),  2  359  ;  37  L.  J.  Q.  B.  133. 

Q.  B.  329 ;  63  L.  J.  Q.  B.  694 ;   White  v.  (/)  Bryant  v.  Herbert,  3  0.  P.  D.  389  ; 

Headlands     Patent     Mlectric     Storage  47  L.  J.  0.  P.  670 ;  Legge  v.  Tuclcer,  1 

Battery  Go.  (1899),  1  Q.  B.  507 ;  68  L.  J.  H.  &  N.  500  ;  26  L.  J.  Ex.  71 ;  Baylis  v. 

Q.  B.  354  ;  Fearce  v.  Bolton  (1902),  2  K.  Untott,  L.  E.  8  C.  P.  345  ;  42  L.  J.  0. 

B.  Ill ;  71  L.  J.  K.  B.  558  ;  Aston  Tube  P.  119.     See  ante,  p.  15. 

Worhs  V.  Duwbell  (1904),  1  K.  B.  535 ;  (g)  Sachsy.  Henderson  (1902),  1  K.  B. 

73  L.  J.  K.  B.   208,  dissenting  from  612;    71  L.   J.  K.   B.   392;   following 

Wright  V.  Bull  (1900),  2  Q.  B.  124 ;  69  Turner  v.  Stallihrass,  post,  p.  1067. 

L.  J.  Q.  B.  529.  (K)  See  Dariby    v.  Lamb,    11    C.  B. 

(c)  Everall  v.  Brown  (1905),  2  K.  B.  N.  S.  423;  31  L.  J.  0.  P.  17. 

196;    74  L.   J.  K.   B.  708,  approving  (i)  Bryant  v.  Herbert,  supra;   Cohen 

Aston  Tube  Works  y.  Dumbell,  supi-a ;  but  v.  Foster,  61  L.  J.  Q.  B.  643. 

disapproving  dicta  in    Wright  v.  Bull,  (K)  Bu  Patquier  v.  Cadbury  (1903),  1 

supra.  K.  B.  104 ;  72  L.  J.  K.  B.  78.     See  also 

(d)  Holborow  v.  Jones,  L.  R.  4  0.  P.  Bradley  v.  Archibald  (1899),  2  Ir.  E.  108. 
14 ;    38  L.  J.  C.  P.  22.    As  to  judge 
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a  vendor  of  goods,  who  had  delivered  them  to  a  carrier  for  carriage 
to  the  vendee,  exercised  his  right  to  stop  in  transitu  and  required 
the  carrier  to  re-deliver  the  goods,  but  the  carrier  refused  to  do  so, 
it  was  held  that  a  delivery  to  the  consignee  was  a  conversion, 
and  that  an  action  by  the  vendor  against  the  carrier  was  one 
founded  on  tort  and  not  on  contract  (Z) ;  but,  where  goods  delivered 
to  a  railway  company,  as  carriers  for  hire,  were  lost  on  the  road, 
it  was  held  that  an  action  against  the  company  for  not  safely  and 
securely  carrying  and  delivering  the  goods,  but  so  carelessly  con- 
ducting themselves  that  the  goods  were  lost,  was  an  action  founded 
on  contract,  and  not  on  tort  (m).  The  distinction  between  these 
cases  is  said  to  be  that  in  the  latter  the  real  ground  of  complaint  was 
the  breach  of  contract  to  deliver,  whereas  in  the  former  the  rail- 
way company  had  wrongfully  dealt  with  the  goods  after  the  con- 
tract to  carry  had  been  determined  by  the  vendor.  An  action 
for  personal  injuries  sustained  by  a  passenger  through  the  negli- 
gence of  a  railway  company  is  one  founded  on  tort,  even  though 
the  negligence  also  amounts  to  a  breach  of  contract,  or  consists 
in  the  doing  or  in  the  omitting  to  do  an  act  (ra).  An  action  by 
a  bailor  against  a  bailee  for  reward  for  a  breach  of  his  common 
law  duty  to  keep  safely  the  thing  entrusted  to  liis  care  is  an 
action  founded  on  tort  (o).  Where,  before  the  County  Courts 
Act,  1888,  the  plaintiff  in  the  first  count  of  his  declaration  com- 
plained of  an  assault,  and  in  the  second  count  of  slander,  and 
recovered  less  than  the  statutable  amount  on  the  first  count,  and 
failed  on  the  second,  it  was  held  that  he  was  entitled  to  no  costs 
without  a  certificate  or  judge's  order  (p). 

Actions  triable  in  county  court — Claim  reduced  hy  successful 
counter-claim. — Where  the  plaintiff  proves  a  claim,  and  the 
defendant  establishes  a  counter-claim,  stricto  sensu,  as  a  defence 
to  such  claim,  the  judgment  should  be  entered  on  the  claim  and 
on  the  counter-claim  respectively  (q) ;  or,  if  the  balance  is  in  favour 
of  the  defendant,  the  court  or  a  judge  may  give  judgment  for  the 
defendant  for  such  balance  (r),  and  the  costs  will,  in  the  absence 
of  an  order  to  the  contrary,  follow  these  events  in  the  usual 
manner  (s).    Whichever  way  the  judgment  is  entered,  the  principle 

(Q  Pontifex  v.  Midland  Railway,  3  Q.  (q)  Shrapnel  v.  Laing,  20  Q.  B.  D. 

B.  D.  23 ;  47  L.  J.  Q.  B.  28.  334 ;  57  L.  J.  Q.  B.  195  ;  Lowe  v.  Holme, 

(m)  Fleming  Y.Manchester  and  Sheffield  10  Q.  B.  D.  286  ;   52  L.  J.  Q.  B.  270; 

Railway,  4  Q.  B.  D.  81,  sed  qusere.  Westaeott  v.  Bevan  (1891),  1  Q.  B.  774, 

(n)    Kelly    v.    Metropolitan  Railway  780;   60  L.   J.  Q.  B.  536;   Stumore  v. 

(1895),  1  Q.  B.  944 ;  64  L.  J.  Q.  B.  568 ;  Campbell  &  Co.  (1892)  2  Q.  B.  314,  317  ; 

Taylor  v.  Manchester,  Sheff.  &  Line.  Rail-  61  L.  J.  Q.  B.  463. 

way  (1895),  1  Q.  B.  134 ;  64  L.  J.  Q.  B.  6.  (r)  K.  S.  0.  1883,  Order  XXI.,  r.  17. 

(o)  Turner  v.  Stallibrass  (1898),  1  Q.  (s)  Shrapnel  v.  Laing,  supra;  Stoolie 

,B.  56 ;  67  L.  J.  Q.  B.  52.  v.  Taylor,  5  Q.  B.  D.  569,  dissenting 

ip)  Smith  V.  Earner,  3  C.  B.  N.  S.  from  Staples  v.   Toung,  2  Ex.  D.  324; 

829.  Raines  v.  Bromley,  6  Q.  B.  D.  691 ;  50 
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upon  which  the  costs  are  to  be  taxed  will  not  be  affected  (t).  The 
right  of  the  plaintiff  to  the  costs  of  the  action,  so  far  as  the  pro- 
visions of  sect.  116  of  the  County  Courts  Act,  1888,  are  concerned, 
will  depend  upon  the  amount  established  by  the  plaintiff  in  his 
claim,  and  not  upon  whether  the  balance  on  the  claim  and  counter- 
claim is  either  in  his  favour  or  against  him  (u).  That  section  does 
not  apply  to  a  counter-claim,  so  that  a  defendant  is  entitled  to 
costs,  however  small  a  sum  he  may  have  recovered,  if  the  action 
is  tried  with  a  jury,  although  an  order  would  be  necessary  if  tried 
by  a  judge  alone  («). 

Actions  triable  in  county  comt — Claim  reduced  by  return  of 
goods  sued  for, — Where  an  action  was  brought  in  the  High  Court 
to  recover  goods  exceeding  the  value  of  501.,  entrusted  by  the 
plaintiff  to  the  defendant  as  his  agent  for  sale,  and  the  defendant 
pleaded  that  he  had  always  been,  and  still  was,  ready  and  willing 
to  return  the  goods  forthwith,  and  the  plaintiff  accepted  this  offer, 
it  was  held  that  he  had  recovered  the  goods  in  an  action  by  the 
exigency  of  a  writ  disclosing  a  claim  in  tort)  so  that  sect.  116  of 
the  County  Courts  Act,  1888,  did  not  apply,  and  he  was  entitled 
to  costs  on  the  High  Court  scale  (y).  So,  also,  in  a  similar  case 
decided  upon  the  repealed  statute,  15  &  16  Vict.  c.  54,  s.  4,  in 
which  the  plaintiff,  having,  after  action  brought,  accepted  a  return 
of  the  goods  claimed,  proceeded  with  the  action  to  recover  furtheir 
damages  and  costs,  and  obtained  a  verdict  for  a  shilling  damages, 
but  the  jury  found  that  the  value  of  the  goods  claimed  exceeded 
501;  it  was  held  that  the  plaintiff  was  entitled  to  judgment  for  his 
costs,  as  no  plaint  would  lie  in  the  county  court  for  goods  of  the 
value  assessed  (z). 

Actions  triable  in  county  court — Money  paid  into  court. — Where, 
in  an  action  founded  on  tort,  a  sum  less  than  lOZ.  has  been 
paid  into  court,  a  plaintiff  who  accepts  it  in  satisfaction  of  the 
cause  of  action  is  not  entitled,  under  sect.  116  of  the  County 
Courts  Act,  1888,  to  any  costs,  in  the  absence  of  a  certificate  or 
order  for    costs   under    that    section  (a) ;    but,    if  the  amount 

L.  J.  Q.  B.  465;  Ellis  v.  Be  Silm,  6  Q.  D.  180;    49  L.  J.  Ex.  266  ;   Lemn  v. 

B.  D.  521 ;  50  L.  J.  Q.  B.  328  ;  Lund  v.  Trimming,  21  Q.  B.   D.  230 ;   Amon  v. 

Campbell,  14  Q.  B.  D.  821 ;  54  L.  J.  Q.  Bdbheit,  supra. 

B.  281 ;  Hawlce  v.  Brear,  14  Q.  B.  D.  {y)  Du  Fasquier  v.  Cadbury  (1903),  1 

841 ;  54  L.  J.  Q.  B.  315;  Ahrhecher  v.  K.  B.  104;  72  L.  J.  K.  B.  78;  Bradley 

Frost,  17  Q.  B.  D.  600 ;  55  L.  J.  Q.  B.  477 ;  v.  Archibald  (1899),  2  Ir.  E.  108. 

Amon  V.  Bobhett,  22  Q.  B.  D.  543 ;  58  (z)  Leader  v.  Bhys,  10  C.   B.   N.  S. 

L.  J.  Q.  B.  219.  369  ;  30  L.  J.  C.  P.  345 ;   Wiqens  v.  CooTt, 

(0  Atlas  Metal  Co.  v.  Miller  (]  898),  2  6  0.  B.  N.  S.  784 ;  28  L.  J.  C.  P.  312. 

Q.  B.  500 ;  67  L,  J.  Q.  B.  815.  (a)  Boulding  v.  Tyler,  3  B.  &  S.  472  ; 

(a)  Stoolce  v.  Taylor,  supra  ;  Shrapnel  32  L.  J.  Q.  B.  85 ;  Farr  v.  Lilliorap,  1 

V.   Laing,   supra;    Ahrbeclter  v.    Frost,  H.  &  0.  615;  32L.  J.Ex.  150;  Beiorti  v. 

tupra;  and  cases  cited  in  note  (s).  Cory,  L.  E.  5  Q.  B.  418 ;  39  Li.  J,  Q.  B. 

(a;)  Blalce  v.  Appleyard,  3  Ex.  D.  195  ;  279, 
47  L.  J.  Ex.  407 ;  Myers  v.  fiefrie^,  5  Ej, 
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recovered  in  the  action,  together  with  the  amount  paid  into  court, 
exceed.s  the  amount  mentioned,  the  plaintiff  will  be  entitled  to 
his  costs  (6). 

Actions  triable  in  county  court — Reference  and  award, — In 
order  to  determine  whether  an  action,  founded  on  tort  and  com- 
menced in  the  High  Court,  is  one  which  could  have  been  com- 
menced in  a  county  court,  the  test  is  not  the  amount  claimed  but 
the  amount  recovered  in  the  action  (e) ;  and,  therefore,  if  the 
action  is  referred  upon  the  terms  that  the  costs  of  the  action 
shall  abide  the  event,  and  the  arbitrator  awards  a  sum  less  than 
101.,  the  plaintiff  will  be  deprived  of  his  costs,  unless  he  has 
obtained  a  certificate  or  an  order  under  sect.  116  of  the  County 
Courts  Act,  1888  (d).  But  where  an  action  is  referred  upon  the 
terms  that  the  costs  of  the  action  shall  abide  the  event,  but  the 
costs  of  the  reference  and  award  shall  be  in  the  discretion  of 
the  arbitrator,  if  the  award  is  in  favour  of  the  plaintiff,  the  arbi- 
trator may  direct  the  defendant  to  pay  the  costs  of  the  reference 
and  award,  even  though  the  plaintiff  may  be  deprived  of  his  costs 
of  the  action  under  the  statute  (e) ;  and  the  plaintiff  is  in  no  way 
disentitled  to  have  the  costs  of  the  reference  and  award  taxed  on 
the  High  Court  scale  (/).  There  is  no  distinction,  so  far  as  the 
meaning  of  the  word  "  event "  is  concerned,  between  actions  re- 
ferred before,  and  actions  referred  after,  the  trial  (g) ;  nor  between 
actions  referred  by  consent  or  compulsorily  (h)  upon  the  terms 
that  the  costs  of  the  action  shall  abide  the  event,  so  tliat  the 
plaintiff,  if  he  recovers  less  than  201.  or  101.,  as  the  case  may  be, 
will  not  be  entitled  to  those  costs  without  a  certificate  or  order  (i). 
Where  an  action  and  all  matters  in  difference  were  referred,  the 
submission  stating  that  the  costs  of  the  cause  were  to  abide  "  the 
event  of  the  reference,"  and  the  arbitrator  found  that  2591.  was 
due  to  the  plaintiff  in  respect  of  the  action,  and  242Z.  to  the 
defendant  as  to  the  matters  in  difference  other  than  the  action, 
and  directed  the  balance,  which  was  less  than  the  statutable 
amount,  to  be  paid  to  the  plaintiff,  it  was  held  that  the  "  event 
of  the  reference  "  was  in  favour  of  the  plaintiff,  who  was  not  pre- 
cluded by  the  repealed  County  Courts  Act,  1867,  s.  5  (k),  from 

(6)  Saylis  v.  Lintott,  L.  B.  8  0.  P.  (e)  Galatti  v.  Wakefield,  4  Ex.  D.  249 ; 

345  •  42  L.  J.  C.  P.  119.  48  L.  J.  Ex.  70 ;  Forshaw  v.  De  Wette, 

(c)  Solomon  v.  Mulliner  (1901),  1  K.  L.  E.  6  Ex.  200 ;  40  L.  .1.  Ex.  153  ; 
B.  76;  70  L.  J.  K.  B.  365,  following  Street  V.  Street  (1900),  2  Q.  B.  57;  69 
Chatfield  v.  Sedgwick,  4  0.  P.  D.  459,  L.  J.  Q.  B.  574,  overruling  Jlfoore  v.  Wat- 
and  Lovejoy  v.  Cole  (1894),  2  Q.  B.  861 ;  son,  L.  B.  2  C.  P.  314 ;  36  L.  J.  C.  P.  122. 
64  L.  J.  Q.  B.  120;    but  disapproving  (/)  Street  v.  Street,  supra. 

GoldMll  V.  Olarke,  68  L.  T.  414.  (3)  Cornell  v.  Amman  Coll.  Co.,  supra ; 

(d)  Fergmson  v.  Davism,  8  Q.  B.  D.      Fergusson  v.  Damson,  supra. 
470 ;  51  L.  J.  Q.  B.  266 ;  Smith  v.  Edge  (fe)  Street  v.  Street,  supra. 

2  H.  &  0.  659 ;  33  L.  J.  Ex.  9 ;  Cornell         (j)  Smith  v.  JEdge,  2  H.  &  0.  659 ;  33 

V.  Amman  Coll.  Co.,  6  B.  &  S,  333;  34      L.  J.  Ex.  9. 

L.  J.  Q.  B.  161.  (ft)  30  &  31  Vict.  c.  142,  s,  5. 
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recovering  the  costs  of  the  action  (J).  Where  an  order  of  refe- 
rence under  sect.  14  of  the  Arbitration  Act,  1889  (m),  was  silent 
as  to  costs,  and  the  arbitrator  made  an  award  which  did  not  deal 
with  the  costs,  it  was  held  that  the  costs  of  the  action,  reference, 
and  award  followed  the  event,  as  the  award  was,  under  sect.  15, 
sub-sect.  2,  equivalent  to  the  verdict  of  a  jary  (w).  If  an  arbi- 
trator, having  power  to  certify,  fails  to  do  so,  the  plaintiff  may 
obtain  an  order  for  costs  from  either  the  court  or  a  judge,  or  the 
matter  may  be  referred  back  to  the  arbitrator,  to  certify  or  not 
as  he  may  think  fit  (o) ;  but  in  the  absence  of  an  order  referring 
the  matter  back,  the  arbitrator  has  no  power  to  certify  after  the 
award  has  been  published  (^). 

Actions  triable  in  county  court — Certificate  of  High  Court  judge. 
— The  certificate  that  it  appeared  to  the  judge  that  there  was  sufii- 
cient  reason  for  bringing  the  action  in  the  superior  court  is  a  matter 
for  the  discretion  of  the  judge,  who  must  form  his  own  opinion 
from  the  materials  before  him  at  the  trial ;  and  the  court  will  not 
review  his  decision  where  it  was  based  on  the  quantum  of  damages 
only  {q).  The  scale  upon  which  costs  are  to  be  taxed  is  not  affected 
by  the  fact  that  a  certificate  for  costs  has  been  given  (r).  Where, 
however,  an  action  is  hona  fide  brought  to  try  a  right,  and  the 
right  is  of  sufficient  importance  to  make  the  action  one  proper 
to  be  brought  in  a  superior  court,  the  judge  ought  to  certify ; 
and,  if  he  does  not,  his  decision  may  be  reviewed  by  the  court 
'and  reversed  if  it  appears  clearly  to  be  wrong  (s).  A  judge  may 
certify  for  costs  at  any  time  before  taxation  {t) ;  but  the  under- 
sheriff,  or  presiding  officer,  on  a  writ  of  inquiry,  cannot  now,  as 
formerly  (m),  certify  or  make  an  order  for  costs  (x).  Although  a 
plaintiff  recovers  less  than  the  statutory  amounts  mentioned  in 
sect.  116  of  the  County  Courts  Act,  1888,  and  has  no  costs,  with- 
out a  certificate  or  order,  yet  it  has  been  held  under  the  earlier 
County  Courts  Acts  that  he  is  entitled  to  levy  poundage  fees. 


(0  Stevens  v.  Chapman,  L.  R.  6  Ex.  DaUas,  L.  E.  3  Q.  B.  358;  37  L.  J.  Q. 

213 ;  40  L.  J.  Ex.  123 ;  Mlis  v.  Be  Silva,  B.  133. 

6  Q.  B.  D.  521 ;  50  L.  J.  Q.  B.  328 ;  (»•)  Smith  v.  Haley,  L.  K.  8  Ex.  16 ; 

Eawhe  v.  Brear,  14  Q.  B.  D.  841  ;  54  42  L.  J.  Ex.  5. 

Tj.  J.  Q.  B.  315.  (s)  Hinde  v.  SJteppard,  L.  R.  7  Ex. 

(m)  52  &  53  Vict.  o.  49,  s.  14.  71 ;  41  L.  J.  Ex.  25  ;  Strachey  v.  Oshorne 

(n)  Carr  Brothers  v.    Dougherty,  67  (Lord),   L.  E.  10  0.  P.  92;  44  L.  J. 

L.  J.  Q.  B.  371.  0.  P.  6. 

(o)  Barland  v.  Newcastle  (Mayor"),  L.  (t)  Mason  v.  Tuclcer,  4  H.  &  N.  538 ; 

E.  5  Q.  B.  47  ;  39  L.  J.  Q.  B.  67.  Bennett  v.  Thompson,  6  E.  &  B.  683 ;  25 

(p)  Bedwell  v.  Wood,  2  Q.  B.  D.  626 ;  L.  J.  Q.  B.  378. 

46  L.  J.  Q.  B.  725.  (a)  See  Craven  v.  Smith,  L.  E.  4  Ex. 

(q)  Hatch  v.  Lewis,  7  H.  &  N.  367 ;  31  116 ;  38  L.  J.  Ex.  90 ;  Taylor  v.  Cass,  L.  E. 

L.  J.  Ex.  26 ;  Gray  v.  West,  L.  E.  4  Q.  4  0.  P.  614.  The  effect  of  sect.  116,  and 

B.  175 ;  38  L.  J.  Q.  B.  78 ;  Sampson  v.  Cox  v.  Hill,  infra,  is  to  overrule  these 

Mackay,  L.  E.   4    Q.  B.  843 ;  38  L.  J.  two  oases. 

Q.  B.  245 ;  Holborow  v.  Jones,  L.  E.  4  C.  (x)  Cox  v.  Hill,  67  L.  T.  26. 
P.  14 ;  38  L.  J.  C.  P.  22 ;  Thompson  v. 
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and  expenses  of  execution,  in  addition  to  the  sum  recovered, 
costs  of  execution  not  being  costs  of  the  action  {y). 

Costs — County  court  actions.  —  The  costs  of  actions  in  a 
county  court  will,  in  the  absence  of  any  special  direction  by  the 
county  court  judge,  follow  the  event  of  the  action.  Thus,  sect. 
113  of  the  County  Courts  Act,  1888,  provides  that  all  the  costs  of 
any  action  or  matter  in  a  county  court,  not  otherwise  provided 
for  by  that  Act,  are  to  be  paid  and  apportioned  between  the 
parties  in  such  manner  as  the  court  shall  think  just,  and,  in 
default  of  any  special  direction,  are  to  abide  the  event  of  the 
action  or  matter  (z).  A  county  court  judge,  however,  has  no 
power  to  order  a  successful  defendant  to  pay  the  plaintiff's 
costs  (a).  Sect.  119  of  the  Act  of  1888  also  provides  that  the 
judge  may  award  costs  on  any  scale  higher  than  that  which  would 
be  otherwise  applicable  to  the  plaintiff  on  any  amount  recovered, 
however  small,  provided  that  he  certifies  in  writing  that  the 
action  involved  some  novel  or  difficult  point  of  law,  or  that  the 
question  litigated  was  of  importance  to  some  class  or  body  of 
persons,  or  of  general  or  public  interest  (b).  The  costs  have  to  be 
taxed  by  the  registrar  according  to  the  scales  of  costs  provided 
in  the  County  Court  Eules,  1903  (e),  subject  to  review  by  the 
judge  {d).  An  action  cannot  be  brought  in  the  High  Court  upon 
an  order  of  the  county  court  for  payment  of  costs  (e). 

Costs — Slander  of  women.— -By  the  Slander  of  Women  Act, 
1891,  words  spoken  and  published  which  impute  unchastity  or 
adultery  to  any  woman  or  girl  do  not  require  special  damage  to 
render  them  actionable ;  but  in  any  action  for  words  spoken  and 
made  actionable  by  the  Act  the  plaintiff  will  not  recover  more 
costs  than  damages  unless  the  judge  certifies  there  was  reasonable 
ground  for  bringing  the  action  (/). 

Costs — Married  ivomen. — By  the  Married  Women's  Property 
Act,  1882  (g),  any  damages   or  costs  recovered  by  a   married 

(if)  Armiiage  v.  Jessop,  L.  E.  2  0.  P.  witnesses,  rr.  1-6  and  rr.  37-44 ;  allow- 

12;  36  L.  J.  0.  P.  63.  ance  of  costs  by  judge,  rr.  7-10;  scale 

(z)  51  &  52  Vict.  0.  43,  s.  113.  under  whicli  costs  in  certain  cases  are  to 

(a)  Andrew  v.  Orove  (1902),  1  K.  B.  be  taxed,  rr.  11-19;  and  gives  general 

625 ;  71  L.  J.  K.  B.  439.    As  to  power  directions  as  to  taxation,  rr.  20-36. 

of  judge   to  award  a  defendant  costs  (d)  See  Order  LIII.  r.  47. 

where  the  action  has  been  struck  out  for  (e)  Furber  v.  Taylor  (1900),  2  Q.  B. 

want  of  jurisdiction,  see  Watson  v.  Petti  719 ;  69  L.  J.  Q.  B.  898. 

(1899),  1  Q.  B.  430;  68  L.  J.  Q.  B.  249.  (/)  54  &  55  Vict.  c.  51,  s.  1. 

As  to  the  discretionary  power  of  the  (g)  45  &  46  Vict.  c.  75,  s.  1,  sub-s.  (2). 

judge  to  allow  a  plaintiff  the  costs  of  Where  the  husband  and  wife  are  sued 

issues  upon  which  he  has    succeeded  in  respect  of  debts  contracted  or  wrongs 

where  the  defendant  is  entitled  to  the  committed  by  the  wife  before  marriage, 

costsof  the  action,  see  ZJwnre  v./S.i?.  cfc  O.  and  the  husband  is  found  not  to  be 

Bly.  (1903),  1  K.  B.  358 ;  72  L.  J.  K.  B.  liable,  he  will  have  the  costs  of  his 

127.  defence,  and  if  he  is  liable  there  will  be 

(6)  51  &  52  Vict.  o.  43,  s.  119.  a  joint  judgment  against  the  husband 

(e)  See  Order  LIII.  rr.  1.  20.     Order  personally  and  against  the  wife  as  to 

L!II.  deals  witli  costs  and  allowances  to  her  separate  property.    See  sect.  15. 
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woman  shall  be  lier  separate  property,  and  any  damages  or  costs 
recovered  against  her  shall  be  payable  out  of  her  separate  pro- 
perty, and  not  otlierwise  (h).  By  the  Married  Women's  Property 
Act,  1893,  in  any  action  or  proceeding  instituted  by  a  married 
woman,  or  by  a  next  friend  on  her  behalf,  the  court  may  order 
payment  of  the  costs  of  the  opposite  party  out  of  property  which 
is  subject  to  a  restraint  on  anticipation,  and  may  enforce  such 
payment  by  the  appointment  of  a  receiver  and  the  sale  of  the 
property,  or  otherwise  as  may  be  just  (i). 

Costs — Patent  oases. — Sect.  31  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883  (h),  empowers  the  court  or  a  judge,  before 
whom  an  action  for  infringement  of  patent  is  tried,  to  certify  that 
the  validity  of  the  patent  came  in  question  (I)  ;  and  if  the  court  or 
judge  so  certifies,  then  in  any  subsequent  action  for  infringement  (m) 
the  plaintiff  in  such  action,  on  obtaining  a  final  order  or  judgment, 
shall  have  his  full  costs,  charges,  and  expenses,  as  between  solicitor 
and  client,  unless  the  court  or  judge  shall  certify  that  he  ought 
not  to  have  such  full  costs  (n).  A  certificate  that  the  validity  of 
the  patent  came  in  question  will  not  be  granted  where  the  court 
holds  that  the  patent  is  invalid  (o). 

Costs — Trade  marh  proceedings — Certificate  of  validity. — By 
sect.  46  of  the  Trade  Marks  Act,  1905  {p),  in  any  legal  proceeding 
in  which  such  validity  of  the  registration  of  a  registered  trade 
mark  comes  into  question  {q)  and  is  decided  in  favour  of  the 
proprietor  of  such  trade  mark,  the  court  may  certify  the  same, 
and  if  it  so  certifies  then  in  any  subsequent  legal  proceedings  in 
which  such  validity  comes  into  question,  the  proprietor  of  the 
trade  mark  on  obtaining  a  final  order  or  judgment  in  his  favour 
shall  have  his  full  costs,  charges,  and  expenses  as  between 
solicitor  and  client,  unless  in  such  subsequent  proceeding  the 
court  certifies  that  he  ought  not  to  have  the  same. 

Costs— Public    authorities — Protection    of  persons    acting    in 

Qi)  As  to  costs  of  appeal,  see  Mood-  Continental   Chemical    Worlcs  (1900),  1 

Barrs  v.  Seriot  (1897),  A.  C.  177;  66  Oh.  414;  70  L.  J.  Ch.  194. 

L.  J.  Q.  B.  356 ;  Paget  v.  Paget  (1898),  (»)  A  somewhat  eimilar  provision  (15 

1  Ch.  470 ;    67  L.  J.  Ch.  266.    As  to  &  16  Vict.  c.  83,  s.  43)  (repealed)  was 

costs  of  interlocutory  proceedings,  see  hold  to  apply  only  where  the  action  had 

Hood-Bans  v.  Meriot  (1894),  3  Ch.  376;  been  tried.  See  Greaues  v. Easfei-ra  Coujities 

63  L.  J.  Ch.  793.  Ely.,  E.  &  E.  961 ;  28  L.  J.  Q.  B.  290. 

(«)  56  <fe  57  Vict.  c.  63,  s.  2.   As  to  what  (p)  Acetelyne     Illuminating     Co.     t. 

constitutes  a  "  proceeding  instituted,"  United  Alkali  Co.  (1902),  1  Ch.  494 ;  71 

see  Nvnn  &  Co.  v.  Tyson  (1901),  2  K.  B.  L.   J.  Ch.   301 ;   appeal  dismissed,   72 

487 ;  70  L.  J.  K.  B.  854.  L.  J.  Oh.  214.   As  to  appeal  from  oertiB- 

(fc)  46  &  47  Vict.  0.  57.  cate,  see  Shoe  Machinery  Co.  v.  Gutlan 

(l)  There  is  no  appeal  against  such  a  (1896),  1  Oh.  667 ;  65  L.  J.  Ch.  314. 

certificate.  Saslam  Foundry  Co.  v.  Sail,  (v)  5  Edw.  7,  c.  15,  s.  46. 

20  Q.  B.  D.  491 ;  57  L.  J.  Q.  B.  352.  (q)  See    Field    v.     Wagel  Syndicate 

(m)  I.e.  an  action  commenced  sub-  (1900),   1   Ch.  651;   69  L.  J.  Ch.  365, 

sequently  to  the  granting  of  the  oertifi-  decided  on  the  repealed  51  &  52  Vict.  o. 

cate.  See  Saccharin  Corporation  v.  Anglo-  50,  s.  18. 
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execution  of  statutory  or  other  public  duty. — Prior  to  the  passing  of 
the  Public  Authorities  Protection  Act,  1893  (r),  special  provision 
was  made  by  various  public  general  Acts  for  the  protection  of 
persons  acting  in   execution  of  statutory  or  other  public  duty, 
with  regard  to  the  payment  of  costs,  as,  for  instance,  in  actions 
against  justices  (s),  constables  (i),  or  parties  acting  or  intending  to 
act  in  the  execution  of  statutory  powers  (u)  ;  or  in  actions  against 
persons  for  things  done  in  supposed  pursuance  of  the  Malicious 
Damage  Act,  1861  (x).     So  also  various  statutes  which  specially 
enabled  the  plaintiffs  in  certain  actions  to  recover  double  and 
treble  costs,  had  been  repealed,  and  in  lieu  thereof  were  substi- 
tuted the  usual  costs  between  party  and  party,  and  no  more,  in  the 
case  of  local  and  personal  Acts,  and  a  full  and  reasonable  indem- 
nity as  to  all  costs,  charges,  and  expenses  incurred  as  should  be 
taxed  by  the   proper  oflScer  in  that  behalf  in  the  case  of  any 
public  Act,  not  local  or  personal?/).     Again,  in  certain  public 
general  Acts  it  was  provided  that  the  defendant  should  be  en- 
titled to   a   particular  kind  or  amount  of  costs,  and  that  the 
plaintiff  should  be  deprived  of  costs  in  certain  specified  events. 
The  whole  of  these  enactments  have  now  been  repealed  by  the 
Public  Authorities  Protection  Act,  1893  (z).     That  Act  extends 
to  any  action,  prosecution,  or  other  proceeding  against  any  person 
for  any  act  done  in  pursuance,  or  execution,  or  intended  execution 
of  any  Act  of  Parliament,  or  of  any  public  duty  or  authority,  or 
in  respect  of  any  alleged  neglect  or  default  in  the  execution  of 
any  such  Act,  duty,  or  authority  (a).     Wherever  in  any  such 
action  a  judgment  is  obtained  by  the  defendant,  it  is  to  carry 
costs  to  be  taxed  as  between  solicitor  and  client  (6).     This  sub- 
section does  not  take  away  the  discretion  of  a  judge,  under  Order 
LXV.  r.  1  of  the  Eules  of  Court,  at  the  trial,  for  instance,  of  an 
action  with  a  jury  against  a  district  council  for  malicious  prose- 
cution, to  deprive  a  successful  defendant  of  his  costs  for  "  good 
cause "  (c).     A  consent  order  made  in   chambers   in  an   action 
against  a  public  authority,  dismissing  the  action  and  ordering  the 
plaintiff  to  pay  to  the  defendants  their  "  costs  of  the  action  to  be 
taxed,"  is  a  judgment  obtained  by  the  defendants  within  sect.  1  (b) 

(r)  56  &  57  Vict.  c.  61.  not  apply  to  interlocutory  applications  or 
(s)  11  &  12  Vict.  c.  44,  s.  14.  appeals.  See  Fielden  v.  Morley  Corpora- 
It)  24  Geo.  2,  c.  44,  s.  6;  1  &  2  Will.  tion  (1900),  A.  0.  133;  69  L.  J.  Oh.  314. 

4  0.  41  s.  19.  As  to  case  where  costs  were  allowed 
'oil)  1  &  2  Will.  4,  c.  41,  s.  19.  under  the  Act  on  an  appeal   motion 

(k)  24  &  25  Vict.  c.  97.  against  an  injunction,  such  appeal  motion 

(a)  See  5  &  6  Viot.  c.  97,  ss.  1,  2;  also  being  treated  as  an  appeal  from  a  final 

5  &  6  Viot.  c.  45,  s.  26.  judgment  in  the  action,  see  per  Lindley, 
(z)  56  &  57Viot.  0. 61,  s.  2,andSched.  M.E.,  in  Southwark  &  Vauxhall  Water 
(a)  16  B.  1.  C'o-  ^-  Wandsworth  Board  of  Works,  67 
(6)  J6.,'  s.   i    (b).    This    sub-section  L.  J.  Oh.  657  at  p.  660. 

applies  to  aU  actions,  including  actions  (c)  Bostoek  v.  Ramsey  Urban  Council 

in  the  Ohancery  Division,  but  it  does      (1900),  2  Q.  B.  616 ;  69  L.  J.  Q.  B.  945, 

A.  3   Z 


1074  COSTS.  [CHAP.  XV. 

of  the  Act  of  1893,  so  that  their  costs  ought  to  be  taxed  as  between 
solicitor  and  client  {d).  Where  an  act  is  done  by  an  officer  of  a 
public  authority,  such  as  a  county  council,  under  their  orders  in 
pursuance  of  a  statutory  duty,  as,  for  instance,  in  the  assertion  of 
a  public  right  to  use  a  way  as  a  public  highway,  and  subsequently 
judgment  is  given  against  such  ofiScer  in  an  action  of  trespass 
brought  by  the  landowner,  the  case  falls  within  sect.  1  (b)  of  the 
Act  of  1893,  and  the  ofScer  is  entitled  to  costs  to  be  taxed  as 
between  solicitor  and  client  (e).  The  erection  of  works  for  sup- 
plying electric  light  by  a  municipal  corporation  under  a  provisional 
order  obtained  under  the  Electric  Lighting  Act,  1882  (/  ),  is  within 
sect.  1,  so  that  the  corporation  will  be  entitled  to  their  costs  as 
between  solicitor  and  client  from  the  plaintiff  where  they  obtain 
judgment  in  an  action  brought  against  them  for  damages  for 
injury  caused  by  such  works  {g) ;  so  also  where  a  corporation, 
being  empowered  by  a  provisional  order  to  let  for  hire  meters 
for  ascertaining  the  value  of  the  supply  of  electricity  by 
them  to  any  customer,  hired  meters  for  that  purpose,  and  an 
action  brought  against  them  for  an  injunction,  in  respect  of  an 
alleged  infringement  of  the  plaintiff's  patent,  was  dismissed 
with  costs  Qh). 

In  "  an  action  for  damages,  tender  of  amends  before  the  action 
was  commenced  may,  in  lieu  of  or  in  addition  to  any  other  plea, 
be  pleaded.  If  the  action  was  commenced  after  the  tender,  or  is 
proceeded  with  after  payment  into  court  of  any  money  in  satis- 
faction of  the  plaintiff's  claim,  and  the  plaintiff  does  not  recover 
more  than  the  sum  tendered  or  paid,  he  shall  not  recover  any  costs 
incurred  after  the  tender  or  payment,  and  the  defendant  shall  be 
entitled  to  costs  to  be  taxed  as  between  solicitor  and  client,  as  from 
the  time  of  the  tender  or  payment ;  but  this  provision  shall  not 
affect  costs  on  any  injunction  in  the  action  "  (*').  If,  in  the  opinion 
of  the  court,  the  plaintiff  has  not  given  the  defendant  a  sufficient 
opportunity  of  tendering  amends  before  the  commencement  of  the 
proceeding,  the  court  may  award  to  the  defendant  costs  to  be  taxed 
as  between  solicitor  and  client  (h).  Where  a  public  body  is  sued  in 
respect  of  several  matters,  and  in  respect  of  one  of  the  causes  of 
action  pays  money  into  court  denying  liability,  the  plaintiff,  on 
taking  it  out  in  full  satisfaction  of  the  whole  causes  of  action, 
and  giving  notice  to  that  effect,  is  only  liable  to  pay  the  costs  of 
proceedings  subsequent  to  the  payment  in  as  between  party  and 

(d)  Bhaw    V.    Hertfordehire    County         (g)  Ambler  v.  Bradford    Corporation 
Council  (1899),  2  Q.  B.  282 ;  68  L.  J.  Q.      (1902),  2  Ch.  585 ;  71  L.  J.  Oh.  744. 

B.  857.  (ft)  Cliamherlain  v.  Bradford  Corpora- 

(e)  Greenwell  v.  Mowell  (1900),  1  Q.  B.      tion,  83  L.  T.  518. 

535  ;  69  L.  J.  Q.  B.  461.  (i)  56  &  57  Vict.  c.  61,  s.  1  (c). 

(/)  45  &  46  Vict.  c.  56.  (/«)  26.,  s.  1  (,d). 
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party,  and  not  as  between  solicitor  and  client,  there  being  no 
judgment  in  favour  of  the  public  body  (I). 

Sect.  1  of  the  Act  of  1893  includes  all  actions  in  the  Chancery 
Division,  whether  for  an  injunction  only  or  partly  for  an  injunc- 
tion and  partly  for  damages,  and  therefore  a  public  authority, 
who  as  defendants  obtain  a  judgment  in  their  favour,  have 
a  statutory  right  to  costs  to  be  taxed  as  between  solicitor  and 
client  (m). 

The  provisions  of  the  Act  as  to  costs  do  not  affect  any 
proceedings  by  any  department  of  the  Government  against  any 
local  authority  or  officer  of  a  local  authority  (n). 

Oosts  in  compensation  eases  (o). — By  sect.  34  of  the  Lands 
Clauses  Act,  1845  (p),  all  the  costs  of  any  arbitration  are  to  be 
borne  by  the  promoters  of  an  undertaking  unless  the  same  or  a 
less  sum  than  that  offered  by  them  has  been  awarded  to  the 
claimant,  in  which  case  each  party  is  to  bear  his  own  costs  incident 
to  the  arbitration,  and  the  costs  of  the  arbitrators  in  equal  pro- 
portions. A  somewhat  similar  provision  is  made  by  sect.  51  of 
the  same  Act  {q)  in  respect  of  an  inquiry  before  a  jury.  An  offer 
of  compensation  by  a  railway  company  to  a  person  whose  land 
has  been  injuriously  affected  by  the  construction  of  a  railway, 
must  be  made  at  least  ten  days  before  the  holding  of  the  in- 
quisition of  damages,  in  order  to  throw  upon  the  party  seeking 

(0  Smith  V.  Norihleach  Sural  Council  Lands  Clauses  Acts  would  seem,  how- 

(1902),  1  Ch.  197 ;  71  L.  J.  Ch.  8.  ever,    to   apply   to    arbitrations  under 

(m)  Harrop    v.     Ossett     Corporation  special    Acta    which    incorporate    the 

(1898),  1  Ch.  525 ;  67  L.  J.  Ch.  347 ;  above-mentioned  Acts.  See  Met.  District 

North    Metropolitan    Trarmioays   Co.   v.  Sailway  v.  Sharpe,  5  App.  Oas.  425 ; 

London   County   Council  (1898),  2   Oh.  50  L.  J.  Q.  B.  14.     Where  the  costs  are 

145 ;  67  L.  J.  Oh.  449.    As  to  taxation  settled  by  a  master,  the  court  has  no 

of  costs  of  an  issue  on  which  a  plaintiff  jurisdiction    to    review   his    taxation, 

has  failed  in  an  action  against  a  public  Owen  v.  L.  &  N.    W.  Railway,  L.  B. 

authority,  see  Bdberts  v.  Gwyrfai  Rural  3  Q.  B.  54 ;  37  L.  J.  Q.  B.  35 ;  Ross  v.  York, 

Council  (1899),  1  Ch.  583 ;  68  L.  J.  Ch.  Newcastle  &  Berwick  Railway,  18  L.  J. 

233.     See  also  ante,  p.  1073,  note  (6).  Q.  B.  199  ;  i8and6aoJ;  Charity  Trustees  v. 

(»)  56  &  57  Vict.  o.  61,  s.  1.  North  Staffordshire  Railway,  3  Q.  B.  D. 

(o)  Under  8  &  9  Vict.  c.  18,  a.  52,  the  1  ;  47  L.  J.  Q.  B.  10  ;  followed  in  SJtrews- 

costa  of  any  inquiry  and  under  58  &  59  iury  (EarV)  v.  Wirral  Railway  (1895), 

Vict.c.11,  a.  I,  the  costs  of  and  incidental  2  Ch.  812;   64  L.  J.  Ch.  850.    If  the 

to  any  inquiry  or  to  the  arbitration  and  master  refuses  jurisdiction  to  tax  the 

award    as  to  compensation  under  the  costs,  a  mandamus  will  lie  to  compel 

Lands    Clauses  Act,  or    any  Act  in-  him    to    do  so.     See  Fitzhardinge  v. 

corporating    that   Act,    are,    if   either  Gloucester  &  Berkeley  Canal  Co.,  L.  B. 

party  ao  requires,  to    be  taxed  by  a  7Q.  B.  776;  41  L.  J.  Q.  B.  316. 

master  of  the  Supreme  Court.    Sect.  1  (p)  8&9Vict.  c.  18,  s.  34.  See  Holdsr 

practically  re-enacts  32  &  33  Vict.  c.  18,  wwth  v.   Wilson,  4  B.  &  S.  1  ;  32  L.  J. 

s.  1,  which  dealt  with  the  taxation  of  Q.B.289;  Martin  Y.Leicester  Watenmrks 

costs  of  arbitration,  and  is  repealed  by  Co.,  27  L.  J.  Ex.  432 ;    Collins  v.  South 

58  &  59  Vict.  c.  11,  s.  2,  but  it  has  been  Staffordshire  Railway,  7  Bxoh.  5 ;  21 

held  that  sect.  1  of  the  earlier  Act  only  L.  J.  Ex.  247.    This  section  also  applies 

applies  to  arbitrations  pure  and  simple  to  sect.  68.    See  Tales  v.  Blackburn  Gor- 

under  the  Lands  Clauses  Acts,  and  not  poration,  29  L.  J.  Ex.  447 ;  Metropolitan 

to  cases  where  other  matters  are  involved.  Railway  v.  Sharpe,  5  App.  Oas,  425; 

See  Voulton  v.  Metropolitan  Board  of  50  L.  J.  Q.  B.  14. 

Works,  L.  E.  5  Q.  B.  333 ;  39  L.  J.  Q.  B.  (g)  8  Sc  9  Vict.  c.  18,  s.  51, 
165.    The    arbitration   clauses   of   the 

3   Z   2 
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compensation,  and  not  obtaining  more  than  the  sum  offered, 
the  burthen  of  paying  his  own  costs  (r).  There  is  nothing, 
however,  to  prevent  the  company  from  subsequently  making 
a  larger  offer,  provided  they  make  it  in  time;  and,  if  the 
aggregate  of  the  sums  recovered  by  the  claimant  does  not 
exceed  the  aggregate  of  the  sum  so  offered  by  the  company, 
he  will  not  be  entitled  to  his  costs  (s).  Where  the  company 
give  the  claimant  notice  of  their  intention  to  issue  their 
warrant  for  summoning  a  jury  (t),  and  make  an  offer  of  the  sum 
they  are  willing  to  give,  and  the  claimant  then  gives  notice  of 
his  desire  to  have  the  compensation  settled  by  arbitration,  the 
company  may  make  a  fresh  offer ;  and  such  offer  is  made  in  time, 
if  made  at  the  time  that  notice  is  given  of  the  appointment  of 
the  arbitrator  (m).  But  an  offer  made  after  the  arbitrators  and 
umpire  have  been  appointed  is  too  late  (x).  The  offer  must  be 
unconditional.  An  offer  of  one  sum  for  compensation  and  costs 
is,  therefore,  bad  (?/).  In  the  case  of  a  landowner,  whose  land  has 
been  severed,  demanding  a  communication  to  be  made,  and  the 
company  preferring  to  take  to  the  land  as  being  of  less  value 
than  the  expense  of  making  the  communication,  the  Act  makes 
no  provision  as  to  costs  (z).  Where  an  award  is  made  in  respect 
of  a  different  subject-matter  to  that  on  which  the  offer  was  made, 
the  company  must  pay  all  the  costs,  whatever  the  amount  of  the 
award  may  be  (a).  Where  a  metropolitan  local  authority,  acting  as 
highway  surveyors  under  the  Metropolis  Management  Acts,  1855 
and  1862,  have  taken  proceedings  under  Michael  Angelo  Taylor's 
Act  (&)  for  the  compulsory  purchase  of  land  for  a  street  improve- 
ment, the  claimant  to  whom  compensation  has  been  awarded 
cannot  recover  his  costs  from  the  local  authority  (c).  A  person 
whose  lands  are  injuriously  affected,  and  who  recovers  by  the 
verdict  of  a  jury  under  sect.  68  of  the  Lands  Clauses  Act,  1845  (d), 
more  than  the  company  offered,  is  entitled  to  the  costs  of  the 

(»•)  Metropolitan  Bailway  v.  TurnJiam,  189 ;  72  L.  J.  K.  B.  600. 

14  C.  B.  N.  S.  212 ;  32  L.  J.  M.  C.  259.  (m)  Fitzhardinge     v.     Gloucester     & 

(»)  Eayward  v.  Metropolitan  Railway,  Berkeley  Canal  Co.,  L.  E.  7  Q.  B.  776 ; 
4  B.  &  S.  787 ;  33  L.  J.  Q.  B.  73.  See  41  L.  J.  Q.  B.  316  ;  WestfieU  &  Metro- 
Caledonian  Bailway  v.  Carmichael,  L.  E.  poUtan  Railway,  In  re,  12  Q.  B.  D.  481 ; 
2  H.  L.  (So.)  56.  53  L.  J.  Q.  B.  115. 

(i)  See  8  &  9  Vict.  o.  18,  s.  38.    It  (»)  Gra^V  v.  North  Eastern  Railway, 

seems  that  this  section  does  not  apply  to  1  Q.  B.  D.  696  ;  45  L.  J.  Q.  B.  818. 

proceedings  under  sect.  68.  See  Westfield  (y)  Ralls    v.  Metropolitan  Board   of 

&  Metropolitan  Railway,  infra  ;  but  see  Works,  L.  E.  1  Q.  B.  337 ;  85  L.  J.  Q.  B. 

Railston  v.  Yorh,  Newcastle  &  Berwick  101. 

Railway,  15  Q.  B.  404 ;  19  Q.  B.  644 ;  (z)  Coll  v.  Mid-  Wales  Railway,  L.  E. 

8.  E.  Railway -v.  Richardson,  infra;  and  1  Q.  B.  342 ;  35  L.  J.  Q.  B.  117. 

Hayward  v.  Met.  Railway,  supra.     As  (a)  Miles  v.   G.    W.  Railway  (1896), 

to  an  offer  under  sect.  38  holding  good  2  Q.  B.  432 ;  65  L.  J.  Q.  B.  649. 

although  notice  for  arbitration  under  (6)  27  Geo.  3,  c.  29,  s.  82. 

sect.  28  is  given,  see  iaeoeZ?es  V.  Steansea  {c^  Reg.   v.   London  Justices  (1895) 

School  Board,  64  L.  J.  Q.  B.  24 ;  Reg.  v.  1  Q.  B.  881 ;  64  1,.  J.  M.  C.  186. 

Wesirdinster  {High  Bailiff)  (1903),  2  K.  B.  (<«)  8  &  9  Vict.  c.  18,  s.  68. 
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inquiry  (e).  Where,  on  a  second  inquiry  before  a  jury,  he  re- 
covered a  larger  sum  than  that  offered,  he  was  held  entitled  to  the 
costs  not  only  of  that  inquiry,  but  also  of  the  first  inquiry  and  of 
successful  proceedings  under  which  the  verdict  of  the  jury  in  the 
first  inquiry  had  been  set  aside  (/).  Where  land  is  compulsorily 
taken,  the  execution  of  a  conveyance  is  not  a  condition  precedent 
to  the  payment  of  the  taxed  costs  of  the  arbitration  (g). 

(e)  8.  E.  Bailway  v.  Richardson,  15  award,  see  Beg.  v.   Manley  Smith,  63 

C.  B.  810 ;  21  L.  J.  C.  P.  122.  L.  J.  Q.  B.  171. 

(/)  Reg.  V.  North  London  Railway,  (g)  Capell  v.  Great  Western  Railway, 

51  L.  J.  Q.  B.  241.    As  to  costs  where  11  Q.  B.  D.  345 ;  52  L.  J.  Q.  B.  345. 
the    umpire    dies    before    making   Ms 
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ABANDONMENT, 
of  distress,  321. 
extinguislimeiit  of  servitudes  bj',  424,  443. 

right  of  way,  443. 

right  to  water,  458. 

right  to  light,  477. 
of  land  compulsorily  taken,  1024. 

ABATEMENT, 
remedy  of,  100. 

of  nuisance,  with  notice,  72,  100,  504.    See  Nuisance. 
building  on  another's  land,  100. 
overhanging  branches,  100. 
on  wrong-doer's  land,  100. 

justification  of  peaceable  entry,  100,  504. 
encroachments  on  commons,  100,  430.    See  Commons. 
easements  exercised  unreasonably  or  in  excess  of  privilege,  101. 
justification,  by  private  individual,  101,  505. 
of  commission  as  distinguished  from  nuisance  of  omission,  101. 
without  notice,  101. 

in  cases  of  emergency,  101. 
arising  from  exercise,  in  excess,  of  limited  rights,  460. 

ABRIDGMENT 

by  reviewer,  when  infringement  of  copyright,  645. 

ABROAD, 

tort  committed,  action  for,  when  maintainable,  155,  156. 
custody  of  children  born,  876. 

ABSCONDINGI-  PERSONS, 

arrest  of,  under  Bankruptcy  Act,  182. 
under  Debtors  Act,  182. 

ABUSE 

of  professional  man,  when  actionable,  198. 

ABUSE  OF  CIVIL  PROCESS, 
action  for,  31,  32. 

ABUSE  OF  JURISDICTION 

by  justice,  when  actionable,  946. 

ABUSE  OF  PROCESS  OF  LAW, 
conversion  of  goods  taken  by,  584. 

ACCESS 

to  highway,  379,  889. 
to  house  over  neighbour's  land,  488. 
of  mother  to  child,  871,  872. 
after  adultery,  872. 


2  INDEX, 

ACCESS  OF  LIGHT.    See  Lioht. 
obstructions  to,  11,  471,  479. 
right  to,  405,  473. 

ACCESSION, 

title  to  goods  and  chattels  by,  507. 

ACCIDENT, 

injuries  occasioned  by,  unintentional,  15. 
assault  by,  160. 
inevitable,  77,  703. 

in  collisions,  on  land,  754,  773. 
at  sea,  768. 
under  Workmen's  Compensation  Act,  801. 

ACCOMMODATION  WAYS, 
right  to  soil  of,  381. 

ACCORD  AND  SATISFACTION, 
discharge  by,  80,  579. 
what  may  be  accepted  as,  80. 
meaning  of,  81. 

ACCOUNT  OF  PROFITS, 

in  actions  for  infringement  of  trade  mark,  699. 

ACKNOWLEDGMENT 

of  title  to  land,  barring  operation  of  Statute  of  Limitation,  300. 

ACQUIESCENCE, 

relief  by  injunction,  precluded  by,  114,  504. 

mere  delay  not  always  bar  to  claim  for,  114. 
nor  ignorance  of  a  nuisance,  504. 
repetition  of  unlawful  act,  114. 
after  knowledge  of  a  piracy,  114. 
of  plaintiff  to  acts  done  by  defendant,  313,  481. 
of  owner  to  acts  done  on  his  land,  389. 
in  interruption,  418. 

ACQUISITION, 

of  title  to  land,  297,  301. 
of  servitudes,  392,  397. 

by  custom,  406. 

under  Prescription  Act,  415. 
of  rights  to  property  in  goods,  507. 

title  by  accession,  507. 

gift,  508. 

donatio  mortis  causa,  509. 

ACT  OF  BANKRUPTCY, 

transfers  constituting  an,  288. 
to  trustees  for  creditors,  288. 
fraudulent  transfers,  289. 
of  all  a  debtor's  property,  289. 
fraudulent  preference,  289,  293. 

ACT  OF  GOD, 

defence  to  action  of  tort,  77,  704. 

meaning  of,  in  case  of  common  carriers,  726. 

ACTION. 

malicious  and  unfounded,  29. 

in  name  of  an  insolvent  person,  30. 
remedy  by,  103,  346. 
suspension  of,  107. 
joinder  of  plaintiffs  in,  108. 

parties  jointly  interested,  108. 
husband  and  wife,  109. 
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remedy  by,  damages  recoverable,  109.    See  Damages. 
specific  delivery  of  chattel,  595. 
injunction.  111.    See  Injunction. 
for  damage  from  riot,  154. 
for  injuries  to  person,  186. 
limitation  of,  297.    See  Limitation. 
for  trespass,  wilful,  346,  596. 
for  nuisance,  500. 
for  waste,  365. 

transfer  of  title  by  recovery  of  judgment,  548. 
for  conversion,  597. 
for  injuries  to  patent  right,  676-678. 
for  injuries  to  trade  mark,  698. 
for  fraud,  838. 

under  Lord  Campbell's  Act,  877. 
for  false  return,  981 
against  justices,  941,  1051. 
against  Local  Grovernment  officers,  1005,  1045. 
notice  of,  repeal  of  public  statutes  requiring,  1048.    See  Notice  op 
Action. 

ACTOE,  _ 

maliciously  procuring,  to  break  contract,  6,  7. 
obstruction  of  right  to  act,  when  actionable,  9. 
by  hooting  off  stage,  10,  84. 

ACTS, 

wrongful  because  malicious,  3,  21. 

ADJACENT  OWNER, 

right  of,  to  support  from  adjoining  land,  461,  464,  467. 
for  buildings,  464. 
from  adjoining  buildings,  467. 

ADJUDICATION 

in  bankruptcy,  annulment  of,  277. 

ADMINISTRATOR, 

title  of,  to  goods  of  intestate,  306,  548. 
rights  of,  86. 

continuing  injuries  to  real  property,  88. 
liabilities  of,  on  death  of  tort-feasor,  89. 

ADULTERY, 

action  of  crim.  con,  abolished,  859. 
claim  by  petitioner  in  divorce  proceedings,  859. 
the  damages,  860. 

application  of,  862. 

ADVOCATES, 

statements  by,  when  privileged,  205. 

AFFIDAVIT, 

verifying  extract  of  Parliamentary  p'-oceedings,  when  privileged,  221. 
in  bills  of  sale,  533. 

AFFRAY, 

justification  of  assault  to  stop,  165. 

AFTER-ACQUIRED  PROPERTY, 
transfer  of,  by  bankruptcy,  277. 
by  bill  of  sale,  524. 

AGE  OP  DISCRETION, 

custody  of  children  within,  862. 

AGENT.    See  Peinoipal. 

liability  of,  for  his  own  acts,  119,  831. 
in  actions  for  defamation,  245. 

for  malicious  prosecution,  260. 
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AGENT — continued. 

transfer  of  goods  by,  546. 

reputed  ownership  of  goods  in  possession  of,  566. 

conversion  of  goods  by,  585. 

restraining,  by  injunction,  from  parting  with  possession  of  goods, 

604. 
liability  of,  for  fraud,  845. 

AGQBAVATION  OP  DAMAGES.    See  Damages. 

AGISTMENT, 

liability  of  agister  for  injury,  from  negligently  leaving  gate  of  field 
open,  52, 

AGEICULTDRAL  FIXTURES, 

terms  of  removal  of,  by  tenant,  614. 

AGRICULTURAL  HOLDINGS  ACT,  1883, 

live  stock,  when  not  distrainable  for  rent,  under,  330,  333. 
compensation  for  improvements  under,  614,  618. 

AGRICULTURAL  MACHINERY, 
privilege  of,  from  distress,  330. 

AIR.    See  Light. 
right  to  470,  473. 

by  grant  or  prescription,  470, 473. 

not  claimable  under  Prescription  Act,  when,  475. 

extinguishment  of,  477. 

injunction  to  restrain  obstruction  to,  481. 

ALIEN, 

custody  of  children  of,  877. 
under  Lord  Campbell's  Act,  881. 

ALLOTMENTS, 

rights  passing  to  owners  of,  422. 

AMBASSADORS, 

foreign,  immunity  from  civil  process,  156. 

period  during  which  immunity  extends,  157. 
waiver  of  immunity  by,  157. 
proceedings  in  rem,  when  maintainable,  157. 
goods  of,  privileged  from  distress,  331. 

AMENDS, 

tender  of,  in  case  of  wrongful  distress,  339,  340. 

by  public  authorities,  before  action,  1059, 1074. 

ANCHORAGE  DUES, 

in  respect  of  seashore  or  bed  of  navigible  rivers,  when  claimable, 
375. 

ANCIENT  LIGHTS.    See  Lights. 

ANIMALS,  DOMESTIC.  &«  Cattle. 
dangerous,  duty  to  take  care  of,  14. 
liability  of  owner  for  trespasses  by,  308. 

of  commoner,  to  prevent  trespassing  by,  309. 
damage  feasant,  102,  309.     See  Damage  Peasant. 

neglect  of  owner  of  land  to  fence  against,  309. 
injuries  by  trespassing  dogs,  310.     See  Dogs. 

statutory  liability  for,  to  cattle  or  sheep,  310. 
trespasses  by,  from  defect  of  fences,  311. 

neglect  of  plaintiff  to  repair  fences,  311. 
sale  of  impounded,  334. 
justification  of  driving  or  chasing,  579,  580. 
injuries  to,  580. 
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ANIMALS  FERjE  NATURE, 

destruction  of  crops  by  rabbits  and  pigeons,  311. 
if  tamed  and  reduced  into  possession  arc  distraiaabl  c,  328. 
rights  of  property  in,  631. 
game,  631. 
fish,  631. 

ANIMALS,  FEROCIOUS, 
liability  of  keepers,  713. 
the  scienter,  714. 

ANNULMENT 

of  adjudication  in  bankruptcy,  277. 

APOLOGY 

in  actions  for  defamation,  240. 
and  payment  into  court,  240. 
in  mitigation  of  damages,  244. 

APPAREL, 

wearing,  when  privileged  from  distress,  329. 

APPARENT  EASEMENTS, 
implied  grant  of,  483. 

APPEAL, 

costs  in  Court  of,  1063. 

APPENDANT.    See  Common. 

APPRENTICE, 

moderate  correction  of,  justification  of  master,  68,  165. 

APPURTENANCES, 

conveyance  of  right  of  way  under  term,  438, 

APPURTENANT.     See  Common. 

ARBITRATOR, 

ond  party  dying  before  award,  effect  of,  on  agreement  to  refer,  88. 
duty  of,  to  exercise  reasonable  care  and  skill,  753. 

ARCHITECT, 

duty  of,  to  exercise  reasonable  skill  and  care,  14. 

AREA, 

unfenced,  nuisance  from,  893,  895. 

ARMS, 

right  to  custody  of  grants  of,  623. 
rigbt  of  property  in,  624. 

.  ARMY  ACT, 

detention  of  recruits  and  deserters  under,  184. 

ARREST, 

malicious,  of  officer,  3. 
what  constitutes,  167. 

arrest  under  legal  process,  167. 
arrest  of  wrong  person,  171,  975. 
justification  of,  172. 
^^/-^  in  execution  of  warrant  of  justices,  172. 
C  I      without  warrant,  172. 

reasonable  and  probable  cause,  173. 
for  a  misdemeanour,  174. 
to  preserve  the  peace,  176. 

what  is  a  breach  of  the  peace,  176. 
under  the  Larceny  Act,  177. 
for  malicious  injuries  to  property,  177. 
of  persons  committing  indictable  offences  in  the  night-time,  177, 

178. 
of  persons  disturbing  divine  service,  178. 
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ARB.E&T— continued. 

justification  of,  of  vagrants  and  persons  found  committing  acts  of 
public  indecency,  178. 
under  Fugitive  Offenders  Act,  1881. ..178. 
under  the  Merchant  Shipping  Act,  1894.. .179. 
by  Metropolitan  Police,  176,  note  (i),  180. 
by  servants  of  railway  companies,  144,  145,  180,  181. 
by  order  of  a  judge,  182. 

malicious  arrest,  182-185. 
under  Bankruptcy  Act,  1883,  of  absconding  debtor,  182. 
under  Debtors  Act,  1869..  182. 
of  recruits  and  deserters,  184. 
of  dangerous  lunatics,  184. 
of  a  principal  by  his  bail,  185. 
remedy  for,  186.    See  Damages. 
damages  recoverable,  186. 
too  remote,  187. 
mitigation  of,  188. 
breaking  in  to  make,  for  felony,  72,  316. 
in  execation  of  process,  975.    See  Sheriff. 
of  debtor,  975. 
of  wrong  person,  975. 
of  right  person  under  wrong  name,  976. 
incurability  of  wrongful  imprisonment,  976. 
of  privileged  person,  977. 
payment  of  debt,  978. 

certificate  of  payment,  978. 
escape,  liability  of  sheriff  for,  978. 
under  void  or  irregular  process,  980. 

ART, 

fair  criticism  of  works  of,  not  libellous,  225. 

AETICLBS  OP  THE  PEACE, 
malicious  exhibition  of,  262. 

AETIFICIAL  STREA.M,  454.    ,See  Watekcottrse. 

ASSAULT, 

unlawful  restraint,  actionable,  4. 
continuing  injury  from,  62. 
by  servants  of  corporation,  117,  ]  25, 144,  145. 
what  constitutes,  158. 

battery,  159. 

maiming  and  wounding,  159. 

unintentional,  160. 
without  consent,  160. 
justification  of,  67,  160. 

self-defence,  67,  74,  162. 

defence  of  possession  of  property,  67,  68,  162. 
spring-guns  and  man-traps,  164. 

defence  of  third  persons,  68,  165. 

moderate  correction  by  parents,  &c.,  68,  165. 

to  preserve  the  peace,  69, 165. 
discharge  of,  166. 

hearing  and  dismissal  of  complaint  by  justices,  166. 
remedy  for,  186. 

damages  recoverable,  186. 
too  remote,  187. 
mitigation  of,  63,  187. 

ASSESSMENT  OF  DAMAGES, 
of  goods  detained,  603. 

where  all  or  part  returned  after  action,  603. 
treble,  65. 

ASSESSMENT  OF  VALUE, 
of  goods  detained,  602, 
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ASSIGNMENT, 

under  bill  of  sale,  291. 

of  profits  aprendre,  397. 

of  easements,  433. 

of  copyright,  642,  650,  653.     See  Copybight. 

of  designs,  to  be  in  writing,  658. 

of  patent,  669.     See  Patents. 

of  trade  marks,  696.    See  Trade  Maeks. 

for  benefit  of  creditors,  526. 

ATTOENEY.     See  Solicitor. 

AUCTIONEER, 

entering  house  to  sell  fixtures  cannot  sue  for  trespass  to  house,  304. 
has  special  property  in  goods,  572. 
disturbance  of  market  rights  by,  636,  note  (/). 

BAIL, 

right  of,  to  arrest  his  principal,  185. 

principal  may  be  taken  at  any  time,  185. 

BAILEES, 

transfer  of  goods  in  the  hands  of,  545. 
revocation  of  mandate  by  principal,  545. 
reputed  ownership  of  goods  in  possession  of,  565. 
rights  of,  in  goods  bailed,  573. 
rights  of  innocent,  586. 
involuntary,  591. 

conversion  by,  what  is,  585,  589,  592. 
gratuitous,  duty  to  take  reasonable  care,  751. 
extent  of  care  to  be  exercised,  751. 

BAILIFF, 

extortion  by,  39,  120,  184. 

uncertificated,  liability  of,  for  levying  distress,  320,  990. 

seizure  by,  void  as  a  distress,  321. 
responsibility  of  sheriff  for  acts  of,  985. 

execution  of  writs  by  special,  986. 
responsibility  of  execution  creditor,  987. 
of  County  Court.    See  County  Court. 

BAILMENT, 

without  reward,  745. 

commodatum  or  gratuitous  loan,  745. 

duty  of  bailee,  to  take  strictest  care  of  goods,  745. 

to  strictly  observe  terms  of  bailment,  746. 
liability  for  loss  by  theft,  746. 
restoration  by  bailee  of  thing  loaned,  746. 
for  hire,  or  locatio  rei,  746. 

duty  of  hirer  to  observe  terms  of  hiring,  746. 
use  of  chattel  let  for  hire,  747. 
liability  for  misuse,  747. 
loss  from  fire,  theft,  or  disease,  747. 
to  return  chattel  let  for  hire,  747. 
for  reward,  747. 

locatio  operis  faciendi,  747. 

for  safe  custody  or  work  to  be  done  on  chattel,  747. 

duty  of  bailee  to  exercise  ordinary  care  and  diligence,  748. 

standard  of  care  and  skill  demanded,  748. 
liability  of  bailee  for  negligence,  748. 

BAILOR, 

rights  of,  against  third  persons,  573. 
constructive  possession  of,  574. 

BALLOON, 

damage  by  crowd  collected  by,  liability  for,  155, 
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BANK  NOTE, 

coaverBion  of,  damages  for,  601. 

by  finder,  626. 
right  of  property  in  halves  of,  625. 

BANKRUPT, 

trading  without  knowledge  of  trustee,  276,  278. 
execution  on  property  of,  973, 
arrest  of,  182,  975. 

BANKRUPTCY, 
discbarge  by,  93. 

of  person  injured,  93. 
of  wrong-doer,  95. 
of  infant,  148,  note  (m). 
of  married  woman,  92,  150. 
malicious  proceedings  in,  262. 
transfer  of  rights  of  property  by,  270-295. 
onerous  property,  270. 

leaseholds,  270. 
protection  of  bond  fide  transactions  without  notice,  275. 
after-acquired  property,  277. 
annulment  of  adjudication,  277. 
voidable  transfers,  279. 
fraudulent  transfers,  280. 

absence  of  valuation  or  appraisement,  282. 
inadequacy  of  price,  282. 
transfer  of  possession,  283. 
voluntary  transfers,  283. 

void  as  against  creditors,  283,  289. 
avoidance  by  subsequeat  purchasers,  285. 
transfers  void  as  against  trustee  in,  287. 
transfers  constituting  an  act  of,  288. 

transfers  to  trustees  for  creditors,  288. 
fraudulent  transfers,  289. 
transfers  of  all  a  debtor's  property,  289. 
fraudulent  preference,  289,  293. 
of  purchaser  of  chattel,  518. 
of  an  execution  debtor,  550,  965. 
order  and  disposition,  552. 

to  what  goods  applicable,  552. 
possession  of  bankrupt,  553. 

commencement  of  bankruptcy,  554. 
reputed  ownership,  556. 

goods  once  owned  by  bankrupt,  557. 
goods  sold  by  bankrupt,  559. 

registered  bill  of  sale,  561. 
goods  never  owned  by  bankrupt,  562. 

possession  by  manufacturers,  workmen,  and  depositaries, 

565. 
possession  by  factors,  566. 
possession  by  bankrupt  trustees,  567. 
possession  by  husband  of  wife's  property,  669. 
injunction  to  restraiu  third  person  from  dealing  with  fraudulently 

assigned  property,  604. 
of  partner,  610. 
writs  of  execution,  956. 
liability  of  officer  of  Court,  executing  search  warrant,  997. 

BANKRUPTCY  ACT,  1883, 

arrest  under,  of  absconding  debtor,  182. 

BANKS  OP  STREAMS.    See  Riparian  Owner. 
negligent  construction  of,  59. 
title  to,  377,  382. 

BARE  LICENSEE.    See  Negligence. 
injuries  to,  722. 
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BARRISTER, 

statemeats  by,  when  privileged,  205. 

defamation  of,  197. 

mere  abuse  of,  not  actionable,  198. 

opinion  of,  no  defeoce  in  malicious  prosecution,  256. 

when  liable  for  neglect  of  duty,  .753. 

BASTARDY  ORDER, 

quashed  by  quarter  sessions,  no  defence  to  action  for  seduction,  855. 

BATHING.    See  Shore. 

no  right  of,  in  sea,  at  common  law,  12,  375,  406. 

BATTERY.     See  Assault. 

BEDDING, 

when  privileged  from  distress,  329,  939. 

BEGGARS, 

arrest  of,  under  Vagrancy  Act,  178. 

BELLS, 

possession  of  church,  vested  in  churchwardens,  373 
right  to  ring  church,  373,  note  (s). 

of  sexton  to  toll,  at  burial  ground,  373. 
nuisance  from,  494. 

BIGAMY, 

an  actionable  wrong,  829,  843. 

BILL  OF  EXCHANGE, 

right  of  property  in,  generally,  626. 

when  lost  by  theft,  626,  627. 

when  obtained  by  fraud  or  affected  by  illegality,  626. 

gross  negligence  of  holder,  effect  of,  627. 
conversion  of,  what  is  evidence  of,  627. 

damages  for,  601. 
renunciation  by  holder  of  his  rights  against  acceptor,  628. 
forgery  of,  effect  of,  628. 

adoption  of,  by  conduct  amounting  to  estoppel,  629. 
holder  of,  what  is  a,  629. 
defective  title  to,  what  constitutes,  629. 
party  to,  who  is  a,  629. 
negotiation  of,  what  constitutes,  630. 
rights  and  powers  of  holder,  630. 

BILL  OP  LADING, 

rights  of  holder  or  indorsee,  on  insolvency  of  purchaser  of  goods,  519. 
transfer  by,  543. 

BILL  OF  SALE, 

when  an  act  of  bankruptcy,  291. 
transfer  by,  520. 

construction  of,  520. 
after-acquired  property,  524. 

growing  crops  separately  assigned  excepted  from  rule  as  to, 
525. 
registration  of,  525. 

what  is  a  bill  of  sale,  527. 

what  are  personal  chattels,  530. 

the  inventory,  531. 

the  attestation,  531. 

mode  of  registration,  532. 

the  affidavit  of  attestation,  533. 

description  of  grantor  and  witnesses,  534. 

time  of  registration,  536. 

registration  of  defeasance  or  condition,  536 

renewal  of,  537. 

rectification  of,  538, 

evasion  of,  538. 
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BILL  OF  SALE— continued. 
transfer  by,  priority  of,  539. 

non-registration,  effect  of,  539. 

possession  of  grantor,  540. 

apparent  possession,  540. 
seizure  of  goods  under,  541. 
reputed  ownership,  561. 
fixtures  and  trade  machinery  under,  616. 
growing  crops,  when  within  the  Act,  531,  6 18. 

future,  when  property  in  passes,  618. 
of  ships  or  shares  in  ships  by,  622. 

BILLS  AND  NOTES, 

conversion  of,  damages  recoverable  for,  601. 

BIRDS, 

right  to  wild,  631. 

BISHOP, 

neglecting  his  ofiSce,  action  for  damages  against,  19. 
defamatory  communications  to,  when  privileged,  218. 
restrained  from  committing  waste,  370. 
mandamus  to,  911,  912. 

BOAED  OP  TRADE, 

grant  of  compulsory  licence  to  use  a  patent,  on  petition  to,  671. 

BONA  FIDE  COMMUNICATIONS, 
privilege  of,  208.    See  Defamation. 

BOND, 

conversion  of,  624. 

BOOKS.    See  Copyright. 
copyright  in,  639. 

registration  of,  639. 
extent  of,  when  acquired,  640. 
in  title  of,  qucere,  641. 
transfer  of,  642. 
infringement  of,  643. 

limitation  of  actions,  646. 
plot  of  novel,  646. 

BOUNDARY  FENCES, 
title  to,  382. 
ownership  of,  382. 

ditches  and  hedges,  383. 

trees  and  bushes  in,  384. 

BOUNDARY  "WALL, 

property  in,  built  under  Building  Act  383. 

BRAWLING, 

arrest  for,  in  place  of  worship,  178. 

BREACH  OF  PEACE, 
what  constitutes,  176. 
arrest  by  constable  for,  176. 
arrest  by  private  person  for,  176. 
actual  breach  necessary  to  justify  arrest,  176. 

BREWERS, 

right  of,  to  recover  casks  in  trover,  575. 

nuisance  by,  from  drays  obstructing  highway,  891. 

BRICK  KILN, 

claim  of  occupier  to  dig  clay,  403. 
nuisance  from,  492. 

injunction  to  restrain,  502. 
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BRIDGES, 

mainteuance  of,  at  common  law,  896. 
under  Statute  of  Bridges,  897. 

extent  of  liability,  897. 
under  Local  Grovernment  Act,  1888. ..897. 
liability  vested  la  coun'y  councils,  897. 
railway,  liability  to  erect  and  maintain,  816. 
disturbance  of  ferry  by  building,  635. 
evidence  of  dedication  of  county,  882,  note  (c). 
surveyors  of  county,  liabilities  of,  1008. 

BBOKEB, 

recovery  from,  of  unauthorized  charges  under  a  distress,  39, 

BUILDER.    See  Conteactob. 
liability  of,  for  negligence,  135. 

BUILDING.    See  House. 

statutory  compensation  for  interfarenoc  with,  1015. 

BULLS, 

liability  of  keepers  of  ferocioas,  71 4, 
the  scienter,  715. 

BUSHES, 

ownership  of,  in  boundary  fences,  384. 

CABDRIVER, 

relation  between,  and  cabowner,  782,  note  (e). 

CANALS, 

negligent  management  of,  40,  42. 

water  leaking  from,  when  company  not  liable  for,  40. 

non-liability  when  acts  done  in  self-defence  cause  damage,  75. 

diversion  of  water  from  natural  streams  by,  446. 

injunction  to  prevent  fouling,  41,  502. 

right  of,  to  support  from  minerals^  465. 

compulsory  purchase  of  minerals,  466. 
management  of  bridges  over,  818. 
title  to  banks  of,  381. 
dangerous,  duty  of  company  towards  invitees,  718. 

CARGO  OWNER, 

not  identified  with  negligent  ship,  776. 

CARICATURE, 

liability  of  possessor  of,  237. 

CARRIAGE, 

or  cart  left  unaltended  in  street,  56,  712,  777. 

breaking  down  through  maker's  negligence,  703. 

duty  of  person  inviting  another  to  gratuitously  ride  in,  717. 

injury  to  person  wrongfully  entering,  724. 

negligent  management  of,  56, 130,  776. 

liability  of  6wner,  130,  776. 

inevitable  accident,  77. 

liability  of  borrower,  131. 

CARRIER.    See  Common  Oabeieb. 

of  goods,  duty  of,  to  carry  safely,  14, 16,  23. 
excessive  charges  by,  recovery  of,  38. 

CARRIERS  BY  LAND.    See  Common  Cabkieks. 

CARRIERS  BY  SEA, 

liability  of,  as  common  carriers,  738. 

exemption  from,  under  Merchant  Shipping  Act,  1894. .,738. 
where  owner  hot  in  fault,  738. 

unless  nature  and  value  of  goods  declared  in  bill  of 
lading,  738. 

A.  4  a. 
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CAEHIEES  BY  SBA— continued. 

liability  of,  as  common  carriers — continued. 
limitation  of,  under  Act  of  1894.. .738. 

for  loss  of  life  or  personal  injury,  738,  739. 
for  damage  or  loss  to  goods,  789. 
amounts  per  ship's  tonnage  recoverable,  739. 
restrictions  on  carriage  of  dangerous  goods,  739. 
rigbt  of  master  to  refuse  to  take  on  board,  739. 
to  throw  overboard,  740. 
delivery  of  goods  by,  740. 

duty  of  master  not  to  deviate  from  course,  740. 

right  of  master  to  land  goods,  under  Merchant  Shipping  Act, 

1894... 740. 
sale  of  goods  if  not  claimed  by  owner,  741. 
duty  of,  to  have  ship  seaworthy,  741. 
liability  of,  under  bills  of  lading,  741. 
special  exemptions,  741. 

for  seizure  and  sale  of  goods  by  revenue  authorities,  741. 
for  damage  to  cargo  by  rats,  741. 
duty  of,  generally  to  take  reasonable  care  of  goods,  741. 

to  tranship  and  forward  goods,  where  sinking  ship  reaches  port, 
742. 
,  where  ship  wrecked,  and  no  means  of  transhipment,  742, 

whiere  no  urgent  necessity  to  sell  goods,  742. 
protection  of,  from  negligence,  by  special  contract,  742. 

CATALOGUE, 

illustrated  advertising,  copyright  in,  656. 

CATTLE, 

levant  and  couchant,  rights  of  commoners  as  to,  399. 
liability  of  owners  for  injuries  by,  133,  308. 

for  trespasses  from  defect  of  fences,  311,  481,  484. 
injuries  from  keeping  ferocious,  713. 

the  scienter,  715. 
injury  to,  from  eating  poisonous  trees,  13,  487,  491. 

from  eating  pieces  of  wire,  490. 

statutory  liability  for,  by  dogs,  310. 

from  striking,  chasing,  or  driving,  579. 

on  level-crossing,  56. 

from  falling  down  unguarded  mining  shafts,  710. 

from  defective  condition  of  market,  638,  717. 
nuisance  from  noise  of,  in  railway  cattle  yard,  40. 
right  to  water,  at  neighbour's  farm,  431. 
damage  feasant,  309.    See  Damage  Feasant. 
straying,  injury  caused  by,  on  neighbour's  land,  309. 

from  highway,  309. 
restoration  of  stolen,  514. 
diseased,  duty  not  to  spread  infection  or  contagion,  770. 

misrepresentation  on  sale  of,  liability  for  damage  from,  53,  828. 

CATTLE-GATE, 

rights  of,  customary  estates  of  inheritance,  411. 

CELLAE, 

right  of  access  of  air  to,  473. 

injury  to,  by  water  percolating  from  neighbour's  cellar,  490. 
by  demolition  of  adjoining  house,  770. 

CELLAR  FLAP, 

injuries  from,  58,  777,  893. 

projecting,  dedication  of  highway,  subject  to,  887. 
liability  to  keep  in  repair,  888, 

CEETIPICATB, 

of  dismissal  of  summons  for  assault,  166. 

f)EItTIOJiABI, 

statutory  compensa(;ion,  removal  of  inquisition  for,.bv,  1033, 
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CESTUI  QUE  TRUST.    >See  Teustee. 

CHAMPERTY, 

what  constitutes,  31. 
action  of,  31. 

defences  available  in,  31. 

CHANCEL, 

title  of  rector  to  great,  371. 

lay  rector  no  right  to  possession  of,  as  against  vicar,  372. 

right  of  lord  of  manor  by  prescription  to  private,  372. 

acts  of  ownership,  373, 
title  of  rector  to  principal  pew  in,  373. 

CHANDELIER, 

negligently  hung,  liability  of  owner  of  premises,  702. 

CHAPEL, 

right  of  lord  of  manor  by  prescription  to  private,  372. 
acts  of  ownership,  373. 

CHARACTER, 

of  servants  privileged,  29,  210. 

evidence  of  bad,  in  cases  of  malicious  prosecution,  when  admissible, 
253,  260. 
in  cases  of  defamation,  243. 

CHARGE  SHEET, 

signing,  evidence  of  ordering  arrest,  171. 

CHARTS, 

infringement  of  copyright  in,  by  piracy,  644. 

CHATTEL.    See  Goods  and  Chattels. 

CHEQUE, 

donatio  mortis  oausd  of,  510. 
right  of  property  in,  625. 
when  lost,  626,  628. 

CHILDREN, 

right  to  chastise,  moderately,  68, 165. 
accidents  to,  57,  776.     See  Contributoet  Nesligence. 
on  railways,  57,  777,  817. 

property  of,  in  constructive  possession  of  parent,  573. 
personal  injuries  to,  right  of  parent  to  recover  for,  849. 
enticing  away,  851. 

custody  of  infant,  862.  , 

right  of  the  father,  862. 

control  of  the  court,  865. 
rights  of  the  mother,  869. 

in  case  of  illegitimate  children,  870. 
right  of  access,  871. 
after  judicial  separation  or  dissolution  of  marriage,  872. 
of  British  subjects  born  abroad,  876. 
of  foreigners  in  this  country,-  877. 
general  power  of  court  to  appoint  guardian,  877. 
damages  recoverable  under  Lord  Campbell's  Act  for  benefit  of,  880. 

unborn,  881. 
compensation  under  Workmen's   Compensation  Act  on  death    of 
workman,  800,  809. 

CHIMNEYS, 

obstruction  to,  causing  them  to  smoke,  313. 

licence  to  use,  390. 

access  of  air  to,  417,  475. 

right  to  estovers  for,  appurtenant  to  house,  400. 

nuisance  from,  liability  of  tenant  for,  497.    See  Smoke. 

4  A  2 
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CHOSES  IN  ACTION, 
transfer  of  wife's,  266. 

CHUECH, 

title  of  rector,  to  freehold  of,  371. 

to  keys  of,  373. 
rights  of  lay  rector,  372. 
right  of  way  to,  claim  by  custom,  442. 

OHUROHWAEDENS, 

right  of,  to  arrest  brawlers  in  church,  178. 
no  right  to  remove  soil  or  bones  from  churchyard,  372. 
possession  of  bells,  books  and  other  church  goods,  vested  in,  373. 
rights  of,  as  to  moving  illegal  ornaments,  373. 

to  communion  plate,  when  converted  by  rector,  373. 

in  respect  of  pews,  374. 
property  of  church  vested  in,  633. 
mandamus  to  elect,  910,  911. 

CHUECH-YAED, 

title  of  rector  to  freehold  of,  371. 
rights  of  lay  rector,  372. 

of  sexton,  373. 
removal  of  soil  or  bones  from,  373. 
property  in  tombstones  in,  374. 

CISTEBN, 

leaking,  damage  from,  caused  by  rats,  491. 

CIVIL  PEOCESS, 
abuse  of,  31. 
immunity  of  foreign  sovereigns  from,  156. 

CLAY, 

claim  of  right  to  dig  and  carry  away,  by  prescription,  403. 
by  manorial  custom,  410. 

GLEEGYMEN, 

refusal  to  administer  sacrament,  when  actionable,  19. 

celebrating  divine  service,  disturbance  of,  arrest  for,  178. 

defamation  of,  beneficed,  198. 

abuse  of,  when  not  actionable,  198. 

defamation  by,  228. 

statements  by,  when  privileged,  228. 

statements  respecting,  when  privileged,  218. 

reviews  and  criticisms  of  their  sermons,  when  privileged,  225. 

mandamus  to,  to  bury  a  pauper,  909. 

mandamus  to  institute,  911. 

when  exempt  from  arrest  on  civil  process,  955. 

CLERK, 

parish  or  vestry,  wrongfully  extorting  fees,  1 19. 
mandamus  to  admit,  910. 

CLEEK  OP  THE  PEACE, 

communications  by,  privileged,  217. 

CLEEK  OP  TEE  WOEKS, 

liability  of,  having  control  over  workmen,  for  negligence,  120. 

CLOTHES, 

right  to  dry,  on  neighbour's  land,  431. 
title  to,  by  hiring  and  service,  632. 

CLUB, 

words  causing  exclusion  from,  when  not  actionable  199. 

COAL, 

licence  to  dig,  393,  424. 

rights  of  copyholder,  in  respect  of,  413. 

damages  for  digging  and  oitirying  away,  348.    See  Minerals. 
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COAL-PLATE, 

nuisance  to  highway  from  loose,  892. 

COLLECTOR  OF  CUSTOMS, 

liability  of,  for  neglect  of  duty,  19. 

COLLIERY, 

flooding,  nuisance  from,  487. 

COLLISION, 

in  public  thoroughfares,  754,  773. 

duty  to  take  reasonable  care  and  skill,  754. 
inevitable  accident,  defendant  not  liable  for,  754. 

examples  of,  763. 
driving  on  wrong  side  of  road,  degrea  of  skill  required  when, 

755. 
foot  passenger,  right  of,  to  walk  in  carriage  way,  755. 

duty  of,  when  crossing  highway,  755. 
joint  hirers  of  carriages,  liability  of,  for  misconduct  in  driving, 

755. 
warning  not  sufficient  exoneration  for  carelessness,  756. 
evidence  of  negligence,  756. 

affirmative  evidence  of  defendant's  negligence  necessary, 

756. 
where  consistent  with  existence  or  absence  of  negligence, 
756. 
withdrawal  of  case  from  jury,  756. 
in  case  of  railways,  756. 

mere  accident  not  sufficient  to  charge  company,  756. 

what  plaintiff  must  prove,  756. 
negligence  causing  accident,  evidence  of,  necessary, 

757. 
omissions  on  part  of  company  which  are  evidence  of 

negligence,  757. 
level  crossings,  whistling  at,  not  always  necessary, 
757. 
gatekeeper  at,  not  always  necessary,  757. 

negligence  of,  allowing  person  to  cross  railway, 
757. 
contributory  negligence,  when  affording  defence,  772. 
at  sea,  757. 

statutory  regulations  for  preventing,  757. 

exemption  of  naval  ships  from,  758,  note  (r). 
infringement  of,  burden  of  proof,  758. 

rule  as  to  damages,  where  both  ships  to  blame,  759. 
where  one  ship,  though  not  negligent,  to  blame, 

759. 
amount  recoverable  by  cargo-owner,  759. 
by  not  keeping  good  look-out,  759. 
by  not  showing  proper  lights,  759,  760. 

shipowner,  and  not  pilot,  responsible,  760. 
duty  as  to  manceuvring  in  fog,  760. 

of  master  of  ship  at  anchor  to  have  sufficient  crew  on 
board,  760- 
running   down  ship'  at  anchor  in  daylight,  prima  facie 

evidence  of  negligence,  760. 
neglect  of  plaintiff  not  contributing  to  accident  no  bar  to 

recovery  of  damages,  760. 
contributory  negligence  bars  recovery  of  damages,  760. 
where  both  ships  to  blame.  Admiralty  rule  as  to  damages 

applies,  761. 
duty  of  master  to  stand  by  and  render  assistance,  761. 
naval  officers  not  liable  for  negligence  of  subordinate  officers. 
761. 
nor  for  negligence  of  master  and  crew  of  chartered 
ship,  762,  999. 
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COLLISION— cowimwefi. 
at  sea — continued. 

statutory  regulations  for  preventing — continued. 

liability  arising  from  unnecessary  delay  in  mooring  snip, 
762. 
from  negligent  dragging  of  anchor,  762. 

expenses  recoverable,  762. 
where  ship  in  tow  of  a  tug,  762. 
for  damage,  from  negligent  navigation,  to  sea  wall,  56, 
762. 
to  telegraph,  at  bottom  of  sea,  763. 
for  negligent  launching  of  ship,  763. 
limitation  of  liability,  763,  767. 
inevitable  accident,  shipowner  not  liable  for,  763. 
compulsory  pilotage,  764. 

shipowner  not  liable  for  fault  or  incapacity  of  pilot, 

764,  765. 
damages  recoverable  by  owner  of  ship  under,  764. 
duties  of  master  and  pilot  respectively,  765,  766. 
responsibility  of  shipowners  to  third  persons,  765. 
with  foreign  ships,  766. 

application  of  regulations,  by  Order  in  Council,  766. 
action  against  British  shipowners  for  collision  in  foreign 
waters,  766. 
law  applicable  to,  766. 
limitation  of  liability,  766. 

in  case  of  loss  of  life  or  injury  to  goods,  766. 

under  Merchant  Shipping  Acts,  738,  766,  767. 
for  negligent  launching  of  ship,  763,  767. 
amounts  to  which  liability  of  owners  limited,  767. 
mode  of  calculating,  767. 
where  there  are  several  claims,  768. 
distribution  of,  rateably,  by  High  Court,  768. 
value  of  ship  and  freight  at  time  of  collision  to  be 
taken,  768. 
calculation  of,  where  ship  under  charter,  768. 
test  applicable  in  assessing  value,  769. 
of  passenger  ship,  769. 

where  disabled  ship  withdrawn  from  service,  769. 
put  into  dock  for  repairs,  769. 
exorbitant  salvage  claim  been  paid,  769. 
rule  as  to  amount  recoverable  where  both  ships  to 
blame,  769,  770. 
costs  in  actions  for,  1063. 

COLONIAL  GOYERNOES.    See  Governors  of  Colonies. 

COMMENTS, 

in  excess  of  privilege,  227. 

COMMISSIONERS  OP  PUBLIC  WORKS.    See  Local  Government 
Officers. 

COMMISSIVE  WASTE, 
what  is,  360. 

COMMON, 

rights  of,  sole  and  separate  pasturage,  394. 
turbary,  399. 
estovers,  399. 
transfer  of,  394,  395,  397. 
appurtenant,  399. 

appendant,  by  manorial  custom,  411. 
of  lord  of  manor,  412. 
of  shack,  414. 
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COMMON — continued. 
rights  of — continued. 

par  cause  de  vicinage,  414. 
in  gross,  by  prescription,  401. 
extinguishment  of,  424. 

by  parol  licence  or  agreement,  424. 
by  merger,  425,  428. 
by  unity  of  possession,  427. 
by  destruction  of  dominant  tenement,  427. 
injuries  to,  429. 

remedy  for,  by  action,  damages  recoverable,  429. 
by  abatement,  430. 
distress  damage  feasant,  430,  431. 

COMMON  CARRIER, 
who  is  a,  726. 
liability  of,  at  common  law,  726. 

losses  for  which  not  responsible,  726. 
railway  company  is,  of  goods  but  not  of  passengers,  when,  727 . 
of  passenger's  personal  luggage,  when,  728. 

what  is  included  in  personal  luggage,  728. 
non-liability  where  passenger  retains  control  of  luggage,  728. 
limitation  of  liability  of,  by  public  notice,  729. 

in  case  of  loss  of  money,  jewelry,  or  other  valuables,  729. 
Carriers  Act,  1830.. .729, 

articles  to  which  the  Act  extends,  729,  730. 
declaration  of  value  by  consignor,  730. 

consignor  bound  by,  730. 
protection  of  carrier  where  journey  partly  by  land  and  partly  by 

sea,  730. 
statutory  fixing  up  of  notices,  731. 

effect  of,  731. 
liability  for  felonious  acts  of  servants,  732. 
liability  of  servants,  732. 

Act  only  applies  to  carriage  of  goods  by  land,  732. 
declaration  of  value,  by  whom  to  be  made,  730,  732. 
special  contracts  within,  exempting  from  liability,  730, 732, 733. 
Railway  and  Canal  Traffic  Act,  1854.. .734. 
companies  to  whom  the  Act  applies,  734. 
traffic  to  which  Act  applies,  734. 
reasonable  facilities  for  traffic  to  be  afforded,  734. 
carriage  of  goods,  special  contracts  for,  734. 

unjust  and  unreasonable  conditions  for,  735. 
just  and  reasonable  conditions  for,  what  are,  736. 
extension  of  Act  to  steam  vessels  worked   and  owned    by 

railway  companies,  736. 
liability  where  railway  company  carry  in  ships  not  belonging  to 
them,  737. 
for  loss  of  life  or  personal  injury,  737. 
for  loss  or  damage  to  animals  or  goods,  737. 
transit,  end  of,  terminating  liability,  737. 
delivery  at  place  of  destination,  737. 
deposit  of  goods  at  cloak-room,  738. 
in  warehouse  of  carrier,  738. 
carriage  of  goods  by  sea,  738-742.    Bee  Oaeeiers  bt  Sea, 
carriage  of  passengers  by  land,  742. 

duty  to  take  reasonable  care  to  carry  safely,  742. 

railway  accident,  pnma/ac*e  evidence  of  negligence,  743. 
wilful  act  of  third  person,  exonerating  carrier,  743. 
carrier  not  responsible  for  latent  defect  causing  accident, 

743, 
negligence  of  contractor,  railway  company  not.  liable  for, 

when,  743. 
to  keep  stations  and  approaches  in  reasonably  safe  con- 
dition, 743. 
instances  of  negligence  on  part  of  railway  companies,  744, 
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COMMON  CA]iB.lEVi— continued. 

carriage  of  passengers  by  land — continued. 
invitation  to  passengers  to  alight,  744. 
when  evidence  of  negligence,  744. 
what  constitutes,  744. 
limitation  of  liability  by  special  contract,  745. 

COMMON  EMPLOYMENT, 

liability  of  master  for  negligence  of  servants  in,  779, 

COMMONER, 

action  by,  for  injuries  to  rights  of  common,  429. 
distraint  damage  feasant  by,  430. 

COMMUNICATIONS.    See  Privileged  Communications. 

COMMUNION  PLATE, 

title  to,  of  churchwardens,  373. 

COMPANY, 

liability  of,  142. 

foreign  companies,  147. 
for  defamation,  143,  246. 
for  malicious  prosecution,  143,  145,  261. 
for  omitting  to  register  shareholder,  146. 
maliciously  presenting  petitions  to  wind  up,  263, 
false  representations  as  to  credit  of,  880, 

by  directors  and  officers,  830.     See  Directoes. 

deceitful  prospectuses  and  reports,  830,  832,  838,     See 
Prospect  OS. 
hon-liability  of  the  company  for,  128,  845. 
statutory  protection  of,  against  actions,  1055. 

COMPENSATION.    See  Statutor?  Compensation. 

for  improvements,  under  Agricultural  Holdings  Acts,  614,  618. 

COMPETITION, 

in  trade,  fair,  not  actionable,  8,  35. 

COMPULSORY  PILOTAGE, 

in  cases  of  collision,  764. 

in  Ireland,  shipowner  not  identified  with  pilot,  776,  note  (d). 

COMPULSORY  PURCHASE.     See  Statotort  Compensation. 

CONCEALED  FRAUD, 

commencement  of  period  of  limitation  in  case  of,  98. 
.  acquisition,  by  occupation,  of  title  to  land  by,  301. 

CONFLICT  OF  EIGHTS, 
generally,  66. 

CONSENT, 

no  assault)  in  case  of,  160. 

CONSEQUENTIAL  DAMAGE, 
liability  for,  51,  60 
from  conversion  of  goods,  602, 

CONSPIRACY, 

what  constitutes,  32, 
.  gist  of  offence  of,  32, 
writ  of,  for  damage  to  plaintiff,  32. 

lies  only  against  two  or  more  defendants,  32. 
action  on  the  case  for,  32, 

lies  against  one  defendant,  32, 

maintainable  only  where  plaintiff  suffers  damage,  33 , 
remedy  by  action  of,  for  malicious  prosecution,  32. 
acts  wrongful  when  done  by  individual,  also  wror,^ful  if  done   in 
combination,  33. 
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CONSPIRACY— coMimMeci. 

acts  innocent  when  done  by  individual,  but  illegal  when  done  in 
combinationj  34. 
combination  to  hiss  actor  on  stage,  10,  34. 
acts  innocent  when  done  by  individual,  also  innocent  when  done 
in  combination,  34. 
combination  of  traders  to  acquire  trade  by  lawful  means,  34. 
protection  of  common  interest  is  justification  for  combination,  34,  35. 

CONSTABLES, 

liability  of,  153,  950. 
duties  of,  992. 

exemption  from  liability  for  acts  done  in  obedience  to  warrant, 
992,  994. 

exceeding  authority,  994. 
statutory  protection  of,  952,  995, 1045. 

borough  constables,  995. 

special  constables,  995. 

county  constables,  996. 

period  within  which  proceedings  to  be  commenced,  1047. 

costs,  where  defendant  succeeds,  1073. 
arrest  by,  172. 

in  execution  of  warrant,  172. 

without  warrant,  172. 

reasonable  and  probable  cause,  173.     See  Arrest. 

CONSTRUCTIVE  FRAUD,  825.    See  Fraud. 

CONSTRUCTIVE  NOTICE, 

of  agreement  to  give  access  of  light,  390. 
of  easements,  433,  434. 

CONSTRUCTIVE  POSSESSION, 
of  goods  and  chattels,  573. 

where  person  has  a  reversionary  interest,  578. 

CONSTRUCTIVE  SERVICE, 
in  action  for  seduction,  853. 

CONTAaiOUS  DISEASES, 

liability  for  allowing  spread  of,  by  infected  animals,  770. 

CONTAGIOUS  DISORDERS, 

words  imputing,  actionable  per  se,  196. 

must  apply  to  present,  not  past  time,  196. 

CONTEMPT, 

commitment  for, 

by  judges  of  superior  courts,  69, 181,  921. 

by  judges  of  inferior  courts  of  record,  69, 182,  932. 

under  Bankruptcy  Act,  1883. ..182. 

CONTINUING  INJURIES, 
what  are,  20. 

building  wrongfully  erected  on  plaintiff's  land,  21. 
continuing  obstruction  to  watercourse,  21. 
digging  or  deepening  trench  on  one's  own  land,  85. 
recovery  of  judgment  in  case  of,  84. 
discharge  by  death,  of  cause  of  action  for,  88. 
causes  of  action  for,  descend  to  heir-at-law,  88. 
kind  of, 

trespass,  308,  346. 

nuisance,  496. 

damages  for,  501. 

CONTINUING  NUISANCE, 
injunction  I,  restrain,  112. 
action,  toties  quoties,  maintainable  for,  496. 
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CONTINUING-  TRESPASSES, 
injunction  to  restrain,  112. 

CONTINUOUS  EASEMENTS, 

not  extinguished  by  unity  of  ownership,  427. 
implied  grant  of,  433. 

CONTRACT, 

maliciously  procuring  third  person  to  break,  6. 

proof  of  actual  damage  not  necessary,  7. 
with  bankrupt  without  notice,  275. 
procurement  of  breach  of,  6,  7. 
tort  independent  of,  15. 
of  sale,  title  of  purchaser  by  private,  515. 

insolvency  of  purchaser,  518. 

avoidance  of  sale  for  fraud,  519. 
personal  injuries  to  servant  from  breach  of,  rights  of  master,  848. 
as  to  religious  education  of  children,  invalid,  863. 

CONTRACTOR, 

negligence  of,  employer  not  liable  for,  132. 

in  the  case  of  trustees  and  commissioners  of  public  works,  1007. 
liability  of,  1007. 

statutory  protection  from  actions,  1045, 1053. 

independent  contractor  not  within  statute,  1046. 

CONTRIBUTION, 

none  bstween  joint  tort-feasors,  119. 
between  co-directors,  838. 

CONTRIBUTORY  NEGLIGENCE.    See  also  NKauaENCB. 
what  is,  77,  772. 

meaning  of  word  "  contributory,"  772. 
antecedent  negligence  on  part  of  plaintiff,  773,  775. 

on  part  of  defendant,  775. 
extent  of  care  to  be  exercised  by  defendant,  773. 

absence  of  look-out  on  board  ship,  774. 
direction  to  jury,  774,  775. 
question  of,  is  for  jury,  775. 
when  an  answer  to  plaintiff's  claim,  77,  773. 
passenger,  not  now  identified  with  driver,  776. 

nor  with  ships,  in  collision  between  ships,  776. 
cargo-owner  not  identified  with  ship,  776. 
ship-owner  not  identified  with  pilot,   where  pilotage  compulsory, 

77,  776,  note  (d). 
children,  accidents  to,  776. 

from  horse  and  cart  left  unattended  in  street,  777. 

from  cellar-flap  left  leaning  against  wall,  777. 

from  machine  which,  if  set  in  motion,  is  dangerous,  777. 

from  straying  on  railways,  777. 

standard  of  care  and  diligence  expected,  777. 

CONVENTIONAL  SERVITUDES.    See  Seevitudbs. 

CONVERSION, 

of  goods  and  chattels,  582. 

founded  on  property  as  well  as  right  to  possession,  582. 

gist  of  action  for,  582. 

difference  between,  and  trespass,  583. 

possession  taken  under  unfounded  claim  of  lien,  584. 

abuse  of  process  of  law  amounting  to,  584. 

excessive  sale  by  sheriff,  584. 

negligent  dealing  with  goods  by  bailee  is  not,  585. 

wrongful  destruction,  amounting  to,  585. 

by  married  woman,  149. 

by  servant,  585. 

disposal  by  purchasers  without  title,  585. 
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0  ON  VERSION— conimweti. 

of  goods  and  chattels — continued. 
by  innocent  bailees,  586. 

banker  casHng  cheque  with  forged  indorsement,  586. 
warehouseman  parting  with  goods  without  notice  of  con- 
version, 586. 
agent  not  knowing  principal  no  right  to  goods,  586. 
carriers  of  goods,  587. 

auctioneer  or  broker  merely  receiving  commission,  587. 
demand  and  refusal,  587. 
what  sufficient,  587. 
qualified  refusal,  588. 
in  case  of  administratrix,  588. 

person  not  knowing  xJlaintifPs  title,  588. 
finder  of  goods,  589.     See  Finding. 
servant  intrusted  by  master  with  custody  of  goods,  589. 
bailee  receiving  goods,  under  valid  title,  589. 
where  bailor  has  no  title,  590. 
goods  not  in  defendant's  possession  at  time  of  demand,  591. 
claim  of  lien,  591. 

goods  in  hands  of  public  officers,  servants,  and  bailees,  592. 
by  railway  comiianies,  591. 
of  securities  for  money,  624,  625. 
of  negotiable  instruments,  627. 
damages  for,  597. 

negotiable  instruments,  601. 
after  return  of  goods,  601. 
in  the  nature  of  interest,  601. 
consequential,  602. 

seizures  under  Customs  Act,  on  verdict  for  plaintiff,  604. 
of  ship,  measure  of,  609. 
costs,  in  action  for,  1067. 

COPAEOENER, 

title  to  land,  by  possession,  299. 

COPYHOLD, 

lord  refusing  to  hold  court,  19. 

mandamus  to,  908. 
steward  refusing  to  produce  deeds,  38, 119. 

COPYHOLDEE, 

waste  by,  354,  370. 

rights  of,  by  custom,  410. 

extinction  of,  by  unity  of  possession,  425,  426. 
claim  of,  to  common  of  estovers  by  custom,  400. 
right  of  common  annexed  to  copyhold,  not  extinguished  by  merger, 

425,  426. 
mandamus  to  permit  inspection  of  court  rolls  by,  911. 

COPYEIGHT, 

right  at  common  law  to  enjoyment  of  literary  and  artistic  property, 

638. 
in  published  work,  639. 

exists  only  by  statute,  639. 
under  Copyright  Act,  1842.. .639. 

meaning  of  "  copyright "  in  Act,  639. 
duration  of,  639. 

transmissible  as  personal  property,  639. 
in  books,  639. 

registration  of,  639. 
requisites  of,  640. 

must  be  actually  published  at  date  of,  640. 
work  founded  on  fraudulent  misrepresentation,  &c., 
not  subject  of,  640. 
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COFYILIQB.T— continued. 

in  published  work — continued. 

under  Copyright  Act,  1842 — continued. 
in  books — continued. 
is  divisible,  640. 
literary  value  necessary,  640. 
publication  first  in  United  Kingdom  required,  640. 
extent  of,  when  acquired,  640. 
Act  of  1842,  applies  to-magazines,  641. 
serials  in  magazines,  641. 
newspapers,  641. 

reports  of  public  speeches  in,  641. 
articles  in  an  encyclopaedia,  641. 
new  edition  of  work,  when,  641. 
railway  time  tables,  641. 
title  of  book,  qussre,  641. 

adoption  of,  may  be  common  law  fraud,  642. 
action  for  infringement  of  trade  mark 
may  lie,  642. 
album  of  photographs  is  not  a  book,  642. 
illustrations  in  book,  when  protected,  642. 
nominee  or  agent  of  proprietor,  when  registration  by, 

allowed,  642. 
assignment  of,  642. 

statutory  requirements,  642. 

exempted  from  stamp  duty,  642. 

book  containing  dramatic  piece,  effect  of,  642. 

sale  of  copies  by  proprietor  subsequent  to,  642. 

made  abroad,  what  is  necessary  for  validity  of,  642. 

agreement  to  publish  at  risk  of  publisher,  not 

assignable,  643. 
must  be  in  writing,  643. 
infringement  of,  643. 
remedies  for,  643. 

action  for  damages,  643. 

of   detinue  for  books  in  possession  of 

infringer,  643. 
of  trover  for  conversion,  643. 
damages  recoverable  in,  643. 
injunction,  when  granted,  645. 
by  unlawful  importation  of  book  first  published 

abroad,  644. 
by  piracy  of  words  and  sentiments,  644. 

in  case  of  histories,  dictionaries,  charts,  644. 
question  for  jury  whether  imitation  servile, 

644. 
action  for  damages  and  injunction,  644. 
what  is  evidence  of  piracy,  644,  645. 
by  dramatization  of  novel,  if  printed,  645,  646. 
limitation  of  actions,  646. 
in  lectures,  646. 

rights  of  lecturer  at  common  law,  638. 
'  under  Lectures  Copyright  Act,  1835. ..646. 

corporate  bodies  and  persons  to  whom  Act  not  applicable, 

646. 
publication  of  notes  of  protected  lectures,  penalty  for,  646. 
injunction  to  restrain,  646,  647. 
in  published  dramas  and  musical  compositions,  647. 
right  of  public  representation  and  performance,  647. 
authorship  or  joint  authorship,  what  constitutes,  647. 
dramatic  production  must  be  original,  to  give  copyright,  647. 
musical  composition,  what  constitutes  independent,  647,  648. 
arrangement  of  non-copyright  work,  647. 
infringement  of,  by  piracy,  648. 
seizure  of  pirated  copies,  649. 
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COPYRIGHT— co««««e(i. 

in  published  dramas  and  musical  compositions — continued. 

rights  of  authors  under  International  Copyright  Acts,  684,  049. 

duration  of,  639. 
representation  vested  solely  in  author  and  assigns,  649. 
unlawful,  penalties  for,  649. 
action  for  damages,  650. 
assignment  of  right  of,  effect  of,  650. 

need  not  be  under  seal  or  attested,  651. 
licence  for,  part-owoer  cannot  grant,  650. 
infringement  of  right  of,  what  constitutes,  651. 
in  sculpture,  652. 

under  Sculpture  Copyright  Act,  1814. ..652. 
person  in  whom  copyright  vested,  652. 
duration  of  right,  652. 

action  for  making,  importing,  or  selling,  &c.,  pirated  copies, 
652. 
limitation  of,  646,  652. 
under  International  Copyright  Act,  1886... 652,  note  (s). 
in  paintings,  drawings,  and  photographs,  652. 
under  Fine  Arts  Copyright  Act,  1862.. .652. 
rights  vested  in  author,  652. 
penalties  for  infringement,  653. 

cumulative  on  other  remedies,  653. 
apply  to  each  copy  sold,  654. 
lump  sum  for,  may  be  awarded,  654. 
infringement  of  right,  653. 

by  photograph  of  engraving  of  original  picture,  653. 
by  copy  of  original  picture,  653. 
representation  by  tableau  vivant  is  not,  653. 

nor  rough  sketch  for  illustrated  newspaper,  653. 
assignment  of  right  to  engrave  copy  of  certain  size,  653. 
right  of  owner  to  engrave  copies  of  other  sizes,  653. 
mere  designs  not  the  subject  of  assignment,  653. 
rights  in  regard  to  negatives  of  photographs,  653. 

author  of  photograph,  who  is,  653,  654. 
rights  respectively  of  sitter  and  photographer,  654. 

photograph  may  not  be  reproduced  without  sitter's 
consent,  when,  654. 
registration  of  proprietorship,  condition  precedent  to  legal 
proceedings,  654. 
of  title  by  assignee,  654. 
rights  of  vendor  and  vendee  or  assignee  on  first  sale  of  paint- 
ing, &c.,  or  photograph  negative,  654. 
in  prints  and  engravings,  655. 

under  Engraving  Copyright  Acts,' 655. 
vested  in  inventor  and  designer,  655. 
penalties  for  infringing  provisions  of  Acts,  655. 
cumulative  on  right  of  action,  655. 
payable  in  respect  of  each  infringing  copy,  655. 
designation  of  proprietorship,  where  trading  firm  are  pro- 
prietors, 655. 
copying  by  photographs  or  other  process  is  within  the  Acts, 

656. 
illustrated  advertising  catalogue  is  within  the  Acts,  656. 
action  for  piracy  maintainable  without  proof  of  guilty  kno  v- 
ledge,  656. 
in  designs,  656-658. 
registration  of,  656 

scandalous  cannot  be  registered,  657. 
piracy,  remedies  for,  657. 
new  and  original  design,  what  is,  657. 

combination  of  old  and  new  patents,  658. 
coupled  with  patent  rights  may  co-exist,  658. 
proprietor  of,  rights  of,  657,  658. 
partial  assignment  of  must;  be  in  writing,  058. 
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CO-EBSPONDENT, 

damages  recoverable  from,  860. 
application  of,  862. 

CORN, 

distraint  of  shocks  damage  feasant,  103. 

right  to,  303,  617. 

lying  on  land,  when  distrainable,  325. 

CORNICE, 

overhanging,  nuisance  from,  488. 

CORNISH  TINBOUNDEES, 
rights  of,  by  custom,  413. 

CORONER, 

is  a  judicial  ofScer,  919. 

election  of,  duty  of  high  sheriff  in,  953. 

COEPOEATIONS, 

indictment  against,  for  breach  of  duty  towards  public,  2. 
action  of  tort  for  breach  of  duty  causing  special  damage  to  in- 
dividual, 2. 
liability  of,  142. 

foreign  corporations,  147. 
for  defamation,  145,  245. 
for  malicious  prosecution,  144,  145,  260. 
actions  for  libel  by,  246. 
ecclesiastical  and  eleemosynary,  301. 
title  of,  to  land  by  occupation,  301. 

statute  of  limitations  affecting,  301. 
statutory  protection  of,  against  actions,  1055. 

COSTS, 

incurred  through  wrongful  act  of  another,  60. 
recoverable  as  damages,  60,  186,  260. 
general  rule  as  to,  1060.  » 

exercise  of  discretion,  1062. 

of  appeal,  1063. 

in  actions  for  collision,  1063. 
in  actions  triable  in  county  courts,  1064. 

distinction  between  contract  and  tort,  1066. 

claim  reduced  by  successful  counter-claim,  1067. 
by  return  of  goods  sued  for,  1068. 
by  money  paid  into  court,  1068. 

causes  referred,  1069. 

the  certificate  of  High  Court  Judge,  1070. 
in  actions  in  county  court,  1071. 
in  actions  for  slander  of  women,  200,  1071. 
in  actions  against  married  women,  1071. 
in  patent  cases,  1072. 
in  trade  mark  proceedings,  700, 1072. 

certificate  of  validity,  1072. 
in  actions  against  public  authorities,  1072. 

where  defendant  succeeds,  1073. 

tender  of  amends  before  action,  1059,  1074. 

by  the  Crown,  1075. 
in  actions  against  justices,  1073. 
in  actions  against  constables,  officers,  and  persons  exercising 

statutory  powers,  1073, 1074. 
in  compensation  cases,  1075. 

COUNSEL.    See  Baekister. 

COUNTER-CLAIM, 

claim  reduced  by  successful,  costs  of  action,  1067, 
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COUNTY  BRIDGES, 

surveyors  of,  liability  of,  1008. 

COUNTY  COUNCIL, 

proceedings  at  licensed  meeting  not  privileged,  206. 
statutory  protection  against  action  not  extended  to  members  of, 
1052. 

COUNTY  COURT, 

liability  of  high  bailiff  or  registrar  same  as  that  of  sheriif,  988. 
duties  of  officers  of,  988. 

to  satisfy  landlord's  claim  for  rent,  989. 

uncertified  person  levying,  liability  of,  990. 
remedy  by  action  against,  990. 

protection  against  action,  1045, 1053. 
demand  of  warrant,  991. 
staying  proceedings,  991. 
costs,  1062,  1071.    See  Costs. 
publication  of  extracts  from  register  of  judgments,  not  action- 
able, 218. 

COUNTY  COURT  JUDGE.    See  Judicial  Officees. 

COURT  MARTIAL, 

malicious  prosecution  by,  3. 
proceedings  of,  privileged,  205. 
privilege  of  witness  at,  206. 

COURT  ROLLS, 

mandamus  to  permit  copyholder  to  inspect,  911. 

COURTS  OP  JUSTICE.    See  Judicial  Officees. 
publication  of  proceedings  in,  privileged,  20i. 
statements  by  advocates  in,  205. 
by  judges  and  magistrates,  205. 
by  witnesses,  205. 

COURTS  OP  RECORD, 
what  are,  918. 

COVERTURE.    See  Makkiage. 

CRANE, 

over  highway,  duty  of  owners  to  passers-by,  712. 

CREDIT, 

false  representation  as  to,  of  third  persons,  839. 

CREDITORS, 

assignment  of  property  to  defeat,  279. 

transfers  void  against,  283,  289. 

responsibility  of  execution,  for  acts  of  sheriff,  987. 

CRICKET-BALL, 

injury  from,  in  course  of  game,  no  assault,  160. 

CRIMINAL  CHARGES, 
maliciously  making,  28. 

CRIMINAL  OFPENCE, 

prosecuting  before  bringing  action,  when  necessary,  107. 
defamatory  words  imputing,  47, 195. 

CRITICISMS, 

when  privileged,  224. 

of  works  of  art,  225. 

of  matters  of  public  and  national  importance,  222. 

of  sermons  and  clergymen,  225. 

of  public  character  of  public  men,  226. 

by  one  tradesman  disparaging  goods  of  another,  226, 
Infringing  copyright,  645. 
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CROPS.    See  Growikg  Crops. 

injured  by  rabbits  or  pigeons,  311. 
growing,  rights  of  property  in,  303,  617. 
when  distrainable  for  rent,  328,  332. 
when  they  pass  under  bill  of  sale,  525,  6]  8. 
compensation  for  improvements,  618,  619. 

CEOSSINGS.    See  Railway. 

CROWD, 

creation  of  nuisance  by  collecting,  155,  890. 

CROWN, 

property  of,  not  distrainable,  325. 
not  bound  by  Prescription  Act,  477. 
rights  of,  in  patent  right,  659. 

rights  of  public  fishery  depend  on  whether  soil  of  river  belongs  to, 
900. 

CRUELTY 

to  children  is  cruelty  to  mother  in  some  cases,  874. 

by  parents,  power  of  court  as  to  custody  of  children,  867, 

CUSTOM, 

justification  of  tort  by,  66,  71. 

acquisition  of  conventional  servitudes  by,  406, 

manorial  customs,  409,  412. 

tinbounders  in  Cornwall,  413. 

CUSTOMS  ACTS, 

damages  for  seizures  under,  on  verdict  for  plaintiff,  604. 

CUSTOMS  OPPICBES, 

liability  of,  for  neglect  of  duty,  19, 
detention  of  goods  by,  until  payment  of  freight,  592. 
for  reasonable  time,  for  examination,  153,  999. 


DAMAGE, 

without  wrong,  not  actionable,  2. 
coupled  with  wrong  is  actionable,  2. 
wrong  without,  when  actionable,  44,  47. 
generally,  44. 

trespass  to  person,  45. 
false  imprisonment,  45. 
malicious  prosecution,  45. 
trespass  to  land,  45. 

to  goods,  46. 
libel  and  slander,  46, 195. 
injury  from  invasion  of  legal  right  conferred  by  law,  47. 
special,  action  for  waste  lies  without  proof  of,  47. 
in  case  of  fraud,  though  none  proved,  48. 
nominal,  for  breach  of  private  duty,  48. 
actual,  proof  of,  when  necessary,  48,  194-203. 
in  cases  of  carelessness  or  fraud,  48. 
of  slander,  48,  49,  194. 
of  women,  48. 
of  rival  tradesmen,  49. 
remoteness  of,  51-60.    See  Remoteness  of  Damage. 

DAMAGE  PEASANT, 
distress,  73, 102. 

nature  of  right,  102. 
when-to  be  taken,  102. 
when  lord  entitled  to  take,  102. 
what  may  be  seized,  102. 
exceptions,  102. 
animals  and  chattels,  73,.  102,  809. 
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DAMAGE  I'EASANT— cowHriMeci. 
distress — continued. 

what  may  be  seized — continued. 

shocks  of  corn,  103. 

animals  trespassing  in  warren,  103. 

turves  on  common,  103. 

right  to  shoot  domestic  pigeons,  103. 

engines  and  trucks  encumbering  line,  103. 
animals  straying  from,  highway  through  defective  fence,  309. 
goods  already  taken,  not  distrainable  for  rent,  328. 
on  unfenced  land  adjoining  highways,  483. 
sale  of  impounded  animals,  334. 

DAMAGES, 

recovery  of,  by  action,  60. 
special,  60. 

costs  of  legal  proceedings,  60. 
medical  expenses,  61,  881. 
prospective,  71.    See  Pbospeotive  Damages. 
exemplary,  49.    See  Exbmplakt  Damages. 
vindictive,  50. 
mitigation  of,  63,  243. 
where  plaintiff  is  insured,  64. 
double  and  treble,  65. 

excessive,  109, 110,  259.    See  Excessive  Damages. 
inadequate,  110,  242.     See  Inadequacy. 
for  things  detained,  595,  602. 
in  lieu  of  injunction,  115. 
in  case  of  joint  tort-feasors,  118. 
in  cases  of  assault  and  false  imprisonment,  82,  186. 
too  remote,  187. 
mitigation  of,  188. 
in  actions  for  defamation,  54,  200,  241. 
aggravation  of,  242. 
mitigation  of,  243. 

libels  by  plaintiff  on  defendant,  243. 
offers  of  apology,  244. 
inadequacy  of,  242,  244. 
in  malicious  prosecution,  259. 

mitigation  of,  260. 
for  injuries  to  rights  of  property  in  land,  346. 
trespass,  346.     See  Trespass. 
to  dwelling  houses,  347. 
injury  to  buildings,  348. 
digging  coal,  348. 
mesne  profits,  349. 

in  case  of  tenant  and  reversioner,  357. 
for  nuisances,  500. 
waste,  365. 
for  injuries  to  rights  of  property  in  chattels,  596. 
for  trespass,  49,  596, 
nominal,  596. 

vindictive  or  exemplary,  596. 
consequential,  597. 
mitigation  of,  597. 
for  conversion,  49,  597. 

measure  of  damages,  597. 
vindictive,  not  recoverable,  598. 
consequential  when  recoverable,  598,  602. 
where  defendant  has  interest  in  chattel,  599. 
function  of  jury  as  to  assessing,  600. 
where  conversion  amounts  to  pound  breach,  600, 
for  conversion  of  negotiable  instruments,  601. 
where  the  goods  have  been  returned,  601, 
in  the  nature  of  interest,  597,  601. 

A.  4b 
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BAMAG'EiS— continued, 

recovery  of,  by  action — continued. 

in  the  nature  of  interest — continued. 

for  trespass  to  goods,  597,  601. 
for  conversion,  601. 
recovery  of,  in  patent  actions,  676,  677. 
in  detinue,  602. 

consequential,  when  recoverable,  598,  602. 

assessment  of  value,  602. 

assessment  of  damages,  where  whole  or   part  of   goods 

.  returned,  603. 
seizures  under  the  Customs  Acts,  604. 
in  replevin,  608. 

where  plaintiff  has  only  limited  interest  in  goods,  523. 
to  fixtures,  617. 

for  infringement  of  trade  mark,  698. 
for  injuries  to  a  master's  rights, 

for  personal  injuries  to  servant,  849. 

for  enticing  away  servants,  851. 

for  seduction  of  servants,  856. 
for  injuries  to  husband's  rights, 

enticing  away  the  wife,  859. 

adultery,  860. 

application  of,  862. 
under  Lord  Campbell's  Act,  879,  880. 
in  actions  against  justices,  947. 
in  actions  against  sheriff,  982. 

exemplary,  984. 
for  fraud,  838. 
assessment  of,  under  Lands  Clauses  Act,  1027. 
future  damages,  1030. 
subsequent,  unforeseen  damages,  1032. 
recovery  of  amount,  1033. 
illegal  assessment,  1033. 

removal  of  inquisition  by  certiorari,  1033. 
mandamus  to  procure,  1035. 

DAMMING  NAVIGABLE  RIVER, 

action  by  local  authority  for  pulling  down  dam,  304. 

DAMMING  STREAM, 

rights  of  riparian  owners,  447,  456. 

DAMNUM  SINE  INJURIA,  74. 

DANGER, 

arising  from  misconduct  of  another,  57. 

DEATH, 

discharge  by,  85. 

of  person  injured,  86,  849. 
continuing  injuries,  88. 

of  tort  feasor,  89. 
transfer  of  goods  by,  548. 

title  of  administrator,  548. 
actions  for,  under  Lord  Campbell's  Act.    See  Lokd  Campbell's  Act, 
compensation  for,  under  Workmen's  Compensation  Act,  1897. ..809. 

DEBTORS  ACT,  1869, 

arrest  under,  of  absconding  debtor,  182. 

DECEIT.    See  Fraud. 

DECOY  POND, 

disturbance  of,  9. 

DEDICATION, 

of  highway,  882.  See  Highway. 
animus  dedicandi,  882,  884. 
who  may  dedicate,  886, 
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D^DIGATIO^— continued. 
of  highway — continued. 
limitation  of,  886. 
of  highway  of  necessity,  888. 

DEEDS, 

title,  right  to  possesBion  of,  624. 

DEER, 

waste  as  to,  rights  of  reyersioner,  359. 

DEPAMATIONj 

slander  and  libel,  distinction  between,  46, 189. 

libel,  what  is,  191. 

slander,  what  is,  193. 

defamatory  words  actionable  ^er  se,  195. 

words  imputing  an  indictable  ofifence,  47,  195. 

or  certain  contagious  disorders,  47, 196. 
defamatory  words  spoken  of  tradesmen  and  professional  men  in 

the  way  of  their  Ijusiness,  47, 196. 
words  imputing  official  misconduct  to  a  person  in  an  office  of 

honour,  198. 
defamatory  words  causing  special  damage,  199. 

where  special  damage  is  wrongful  act  on  part  of  some  third 
person,  200. 
or  arises  from  unauthorized  repetition  of  verbal  slander, 
201. 
slander  of  women,  189, 199,  200. 
false  statements  not  defamatory,  192,  202. 
malice  in  law,  203. 
occasions  absolutely  privileged,  204. 

proceedings  in  courts  of  justice,  204. 

statements  by  advocates  in  conduct  of  cause,  205. 
by  witness,  205. 
by  party  in  person,  205. 
by  judges  and  magistrates,  205,  919. 
occasions  privileged  when  statements  not  made  maliciouslj',  207. 
qualified  privilege,  207. 

privileged  communication,  meaning  of,  208. 
actual  malice  takes  away  privilege,  208. 
interest  of  party  making  communication,  209. 

receiving  communication,  210. 
communications  respecting  character  of  servants,  29,  210. 
confidential  communications  between  relatives  respoLting 

person  proposing  marriage,  212. 
voluntary  communication  to  party  interested  in  its  receipt, 

212. 
common  interest  of  parties  making  and  receiving  communi- 
cation, 214. 
communications  between  subscribers  to  charities,  215. 
charges  of  felony  made  bond  fide  in  public  interest,  216. 
petitions  to  the  King,  Parliament,  or  Officers  of  State, 

respecting  conduct  of  magistrates  and  officers,  216. 
criminatory  statements  by  public  officers  in  discharge  of 

their  duty,  217. 
communications  from  clergymen  to  their  parishioners,  228. 
defamatory  letters  respecting  clergymen  to  the  bishop,  218. 
matters  of  public  interest,  218-226. 
reports  of  trials,  218. 

ex  parte  statements  and  preliminary  proceedings,  219, 
220. 
reports  of  proceedings  in  Parliament,  220. 
reports  of  proceedings  at  public  meetings,  vestry  meeting?, 

&o.,  221. 
criticism  on  matters  of  public  and  national  importance,  222. 
reviews  and  criticisms,  224. 

4  B  2 
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DEFAMATION— comWriMci.  ,.  •      i  ^.^^ 

occasions  privileged  when  statements  not  made  maliciously--coftfc«. 
matters  of  public  interest — continued. 

of  sermons  and  clergymen,  225. 
of  the  public  character  of  public  men,  226. 
by  one  tradesman  disparaging  goods  of  another,  226. 
comments  in  excess  of  the  privilege,  227. 
actual  malice,  227. 

proofof,  227,  228,  229,230. 
province  of  the  jury,  231. 

in  criminal  prosecution,  231. 
in  civil  action,  231,  232. 
judge's  direction  to  jiiry,  231. 
interpretation  of  the  words  used,  233. 

evidence  of  surrounding  circumstances,  233. 
proof  of  subsequent  libels,  234. 
application  of  libel  to  plaintiff,  235. 
what  is  a  publication,  235. 

publication  in  newspapers,  237. 

statutory  provisions  as  to,  236,  237. 
justification,  70,  238. 

truth  of  the  charge,  70,  238. 
discharge,  240. 

apology  and  payment  of  money  into  court,  in  case  of  news- 
papers, 240. 
remedies,  241. 

remedy  by  action,  241. 

damages  recoverable,  241. 
damages  too  remote,  54. 
mitigation  of  damages,  243. 

libel  by  plaintiff  on  defendant,  243. 
offers  of  apology,  244. 
inadequacy  of  damages,  242,  244. 
remedy  by  injunction,  244. 
the  wrong-doer,  245. 

subsequent  publishers,  245. 
joint  libellers,  245. 
agent,  245. 
corporations,  246. 
libels  by,  246. 
evidence  of  malice,  254. 
consolidation  of  several  libel  actions,  246. 
slander  of  title,  268.     See  Slandbe  of  Title. 
sureties  for  good  behaviour  for  persistent  course  of  libelling,  935. 
actions  for,  not  triable  in  county  court,   without  consent   or 
remission,  1066,  note  (p), 

■DEFENCE, 

of  person  or  property,  67. 
assault  in,  of  one's  self,  67, 160. 

of  possession  of  property,  67,  162. 

spring  guns  and  man-traps,  164. 
of  third  persons,  68, 165. 
justification  of  trespass  under  self,  67. 

DELIVERY.    See  Specific  Deuveby. 

DEMAND  AND  EEPUSAL, 
evidence  of  conversion,  687. 
what  sufficient,  587. 
qualified  refusal,  588. 
goods  not  in  defendant's  possession,  591. 
claim  of  lien,  591. 
goods  in  hands  of  public  officers,  servants,  and  bailees,  592. 

DENTISTS  ACT,  1878,' 

mindamus  to  restore  name  to  register  under,  916. 
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DEPOSITARIES, 

duty  of,  to  take  reasonable  care  of  chattels,  H. 

DESCENT, 

title  by,  302. 

DESCEIPTION 

of  parties  to  bill  of  sale,  534 

DESERTERS, 

arrest  of,  under  Army  Act,  184. 

under  Merchant  Shipping  Act,  1891. ..179. 
DESERTION 

of  wife  by  husband,  rights  of  wife,  268, 

DESIGNS.     See  Coptbight. 
registration  of,  656,  657. 
scandalous,  cannot  be  registered,  657. 
infringement  of,  657,  658. 
assignment  of,  to  be  in  writing,  658. 

DESTRUCTION, 

wrongful,  of  chattels  amounts  to  conversion,  583, 

DETENTION, 

of  goods  and  chattels.    See  Detinue. 
of  persons.    See  False  Impeisonment. 

DETINDB, 

old  forms  of  action  in,  593. 

when  action  lies,  593. 

gist  of  action,  593. 

detention  necessary  to  support. action,  593. 

evidence  necessary  in  action,  594. 

loss  of  goods  when  no  defence  to  action,  594,  595. 

order  for  delivery  of  specific  thing  detained,  595. 

damages  recoverable  in  action,  602.    See  Damages. 

assessment  of  value,  602. 

where  whole  or  part  of  goods  delivered  up  after  action,  603 

under  Metropolitan  Police  Courts  Act,  604. 
costs  in  action  of,  1066. 

DEVIATION, 

from  right  of  way,  15,  71,  435,  903. 
from  public  highway,  443,  883, 886,  903. 

DICTIONARIES, 

infringement  of  copyright  in,  by  piracy,  644. 

DIGGING, 

injury  to  right  of  support  by,  462,  464,  465. 

right  of,  348,  393.     See  Excavation. 

damages  for,  under  railways  and  canal?,  465,  466. 

DILAPIDATIONS, 

ecclesiastical,  liability  of  incumbent  for,  367. 

DIRECTORS, 

exceeding  scope  of  authority,  liability  for,  146. 
false  representations  by,  830. 

publication  of  deceitful  prospectus  and  reports  by,  830,  831,  845. 
negligent  misrepresentations  in  prospectus  by,  liability  for,  835. 
under  Directors  Liability  Act,  1890... 836. 
untrue  statements,  compensation  for,  836. 
when  not  liable  for,  836,  837. 

issue  of  prospectus  without  knowledge  or  consent 
of  director,  837. 
reasonable  public  notice  of  such  issue,  837. 
withdrawal  of  consent  to  be  director,  before  issue, 
837. 
before  allotment,  837. 

reasopabje  public  notice  tliereof,  837. 
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negligent  misrepresentations  in  prospectus  by,  liability  for — contd, 
under  Directors  Liability  Act,  1890 — continued. 
who  is  a  promoter,  837. 

saving  as  to  existing  companies  inviting  further  capital,  838. 
indemnity  for  improper  insertion  of  name  as  director,  838. 

damages,  costs,  charges,  and  expenses  recoverable,  838. 
contribution  by  co-directors,  838. 
liability  of,  for  publication  of  false  reports,  830,  845. 

DISABILITIES, 

suspending  operation  of  Statute  of  Limitations,  300. 
of  Prescription  Act,  420,  421. 

DISCHAEGE  OP  TORTS, 
by  act  of  the  parties,  78. 
waiver  of  tort,  78. 
release,  79. 

accord  and  satisfaction,  80.    See  Acooed  and  Satisfaction. 
by  operation  of  law,  81. 

judgment  recovered,  81, 499,  579, 
continuing  injuries,  84. 
double  remedy,  85. 
death,  85. 

of  person  injured,  86. 
continuing  injuries,  88. 
of  tort-feasor,  89. 
marriage,  91. 

of  injured  woman,  91. 
of  female  wrong-doer,  91. 
bankruptcy,  93. 

of  persons  injured,  93. 
of  wrong-doer,  95. 
Statutes  of  Limitation,  95. 

commencement  of  period  of  limitation,  96. 
in  the  case  of  detinue,  97. 
trespass,  97. 

slander  followed  by  special  damage,  97. 
false  imprisonment,  98. 
fraud,  98. 
extension  of  period  in  certain  cases,  98. 
limitation  under  local  a,nd  personal  statutes,  99. 
under  Municipal  Corporations  Act,  1882. ..99. 
under  Public  Authorities  Protection  Act,  1893. ..99, 

1045. 
where  same  remedy  given  in  different  courts,  99. 
of  an  assault,  166. 

hearing  and  dismissal  by  justices,  166. 
of  libel,  payment  into  court,  240. 

DISCLAIMER, 

of  leaseholds,  by  trustee  in  bankruptcy,  270-274. 

DISEASE, 

words  imputing  contagious,  actionable  per  se,  196. 

DISEASED  ANIMALS, 

liability  for  permitting  infection  by,  770. 

DISSEISIN, 

and  re-entry,  306. 

DISSOLUTION  OE  MARRIAGE, 

rights  of  wife  in  respect  of  property  after,  268. 
custody  of  children  after,  872. 

DIS^J^RAINOR, 

excessive  charge  for  releasing  impounded  animal,  recovery  of,  39. 
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DISTRESS, 

damage  feasant,  73, 102.    See  Damage  Peasant. 
defence  to  action  of  trespass,  318. 
rent  must  be  ascertained,  319. 
must  be  in  arrear,  320. 
right  to  distrain  for  rent,  318. 

when  mortgagee  may  distrain,  320. 
under  Judicature  Act,  1873.  ..319. 

Law  of  Distress  Amendment  Act,  1888... 320. 
who  may  act  as  bailiff  to  levy,  320. 
mode  of  entry,  321. 
abandonment  of,  321. 
limitation  of  right  to  distrain,  323. 

under  Eeal  Property  Limitation  Act,  1833. ..323. 
Agriculture  Holdings  Act,  1883.. .323. 
Bankruptcy  Act,  1883... 324. 
Companies  Act,  1862. ..324. 
things  distrainable,  325. 

growing  corn,  grass  or  other  product  on  land  demised,  325. 
cocks  and  sheaves  of  corn  lying  on  land  charged  with  rent,  325. 
sale  of,  within  five  days,  325. 
things  not  distrainable,  325. 
privileged  goods,  325. 

property  of  Crown,  325. 
things  parcel  of  the  freehold,  325. 
annexed  to  the  freehold,  326. 
goods  placed  on  demised  premises,  to  be  worked  on  by  tenant, 
326. 
goods  not  within  the  privilege,  327. 
privilege  extends  to  accessories  of  the  goods,  328. 
things  in  actual  use,  328. 
animals /ercB  natures,  328. 

secus  if  tamed  and  reduced  into  possession,  328. 
goods  in  custody  of  the  law,  328. 

already  distrained  damage  feasant,  328. 
under  writ  of  execution,  328. 
growing  crops,  328. 
statutory  exemptions,  329. 

wearing  apparel,  bedding  and  tools,  329,  939. 

exception  to  exemption,  329. 
agricultural  machinery  and  live  stock  for  breeding,  330. 
crops  sold  under  execution,  330. 
implements  of  husbandry,  331. 
gas  or  water  meters,  etc.,  belonging  to  public  companies, 

381. 
rolling  stock  at  work,  331. 

summary  order  for  restoration  of  wrongfully  distrained, 

331. 
goods  of  foreign  ambassadors,  331. 
qualified  privilege,  332. 

beasts  of  plough,  and  instruments  of  husbandry,  332. 
instruments  of  trade  or  profession,  332. 
impounding  the  distress,  333. 
duty  of  distrainor,  334. 
statutory  provisions  regulating,  334. 
rescue,  when  lawful,  336. 
sale  of  the  distress,  337. 

statutory  provisions  as  to,  337. 
notice  of  distress,  337. 
appraisement,  337,  338. 
costs  and  expenses,  338. 

period  within  which  goods  may  be  replevied,  337,  338. 
wrongful  distress,  339. 

tender  of  rent  before  impounding,  340. 
before  sale,  340. 
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wrongful  distress — coniimied. 

repeated  distress  for  same  rent,  341. 
defence  to  action  for,  341. 

not  guilty  by  statute,  341. 
statutory  remedies  for,  341. 

under  Metropolitan  Police  Courts  Act,  1839... 342. 
Agricultural  Holdings  Act,  1883 ..  342. 
Law  of  Distress  Amendment  Act,  1895. ..342. 
irregular  distress,  343. 

trespass  ab  initio,  343. 

statutory  provisions  as  to,  348. 
damages,  measure  of,  for  selling  without  appraisement,  344. 
excessive  distress,  344. 
question  for  jury,  345. 
evidence  of  value  of  goods,  345. 
persons  by  whom  action  for,  may  be  brought,  345. 
owner  of  goods  seized,  345. 
person  entitled  to  possession,  345. 
tenant  of  demised  premises,  345. 
damages  recoverable,  345. 
injunction  to  restrain,  345. 
accidental  distress,  liability  for,  345. 
injunctioa  to  restrain  vexatious,  350. 
replevin,  604. 

goods  distrained  under  justices'  warrant,  607. 
damages,  608. 

DISTURBANCE, 
of  rookery,  2. 
of  franchise,  6, 

action  on  the  case  for,  6. 
of  market,  6,  637. 
of  free  warren,  6. 
of  taking  toll,  6. 

remedy  by  distress,  6. 
of  decoy  pond,  9. 
of  ferry,  634. 

of  public  performance,  176. 
of  public  meetings,  176. 
of  divine  service,  178. 
of  patent  rights,  6. 
of  trade  marks  rights,  6. 
of  right  to  support,  injunction  to  restrain,  470. 

DISUSE 

of  way  of  necessity,  438. 

of  right  of  water,  458. 

of  right  to  light  and  air,  477. 

DITCHES, 

ownership  of,  383. 

proof  of,  388. 

adjoining  highway,  dedication  of  road  with,  887. 

DIVINE  SERVICE, 

arrest  of  persons  disturbing,  178. 

DIVISION  OP  EIGHTS, 

in  land,  4,  302.    See  Land. 

in  chattels,  5,  570,  579.    See  Goods  and  Chattels. 

DOCKS, 

negligent  management  of,  duty  of  owners  towards  invitees,  718, 
DOCTOR 

defamation  of,  47,  192, 197. 

duty  of,  to  exercise  care  and  skill,  16,  753, 
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DOCUMENTS, 

right  of  property  in,  624. 
conversion  of,  liability  for,  625. 
mandamus  to  give  up  public,  909. 

DOCUMENTS  OP  TITLE, 

transfer  of  goods  by  delivery  of,  544. 

by  factors,  544. 

right  of  property  in,  624. 
possession  of,  how  far  proof  of  ownership,  545. 

Doas, 

injuries  by  trespassing,  310. 

statutory  liability  for,  to  cattle  or  sheep,  310. 

who  is  to  be  deemed  the  owner  of  the  dog,  310. 
chasing  trespassing  animals  with,  580. 
shooting  trespassing,  when  justifiable,  581. 
setting  traps  for,  liability  for  injury  from,  582. 
injuries  by  ferocious,  13,  713. 

the  scienter,  714. 
distress  damage  feasant,  103,  309. 

DOG-SPEAES, 

illegal  use  of,  164,  581,  582. 

DOMESTIC  ANIMALS.     See  Animals,  Domestic, 

DOMESTIC  EELATIONS, 

rights  arising  out  of,  10,  848. 

of  a  master,  848.    See  Master. 
of  a  husband,  858.    See  Husband. 
of  a  parent,  849,  862.     See  Paeent. 

DOMINANT  TENEMENT, 
destruction  of,  427. 

DONATIO  MORTIS  GAUSA, 

title  to  goods  and  chattels  by,  509. 

DOOES, 

sheriff  breaking  outer,  959.     See  Sheeiff. 
inner,  961. 

DOOE-STEP, 

dedication  of  highway,  subject  to  projecting,  887. 

DOUBLE  DAMAGES, 
assessment  of,  65. 

DEAINAGE, 

rights  of,  446,  454,  456. 
of  mines,  454,  455. 

DEAINS, 

nuisance  from  non-repair  of,  by  occupier,  488,  500. 
by  local  authority,  1010. 
from  non-cleansing  of,  by  local  authority,  1011. 

DEAMA.    See  Copybight, 

copyright  in  published,  647. 
constructed  from  novel,  647,  651. 

DEAMATIO  COMPOSITIONS, 
copyright  in,  647. 

infringement  of,  649. 

DEA WINGS.  _  See  Copyeight. 
copyright  in,  652. 

DEIVEE, 

liability  of  master  for  acts  of,  outside  scope  of  employment,  126. 
liability  of  owner  of  hired  carriage  for  negligence  of,  13Q. 
borrower  of  parriage  for  negligence  ofj  13?,' 
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passenger  no  longer  identified  with,  776. 

of  cab,  relation  between,  and  cabowner,  782,  note  (e). 

liability  for  injury  to  gratuitous  passenger,  717. 

DRY  SEASON, 

right  to  use  of  watercourse  and  water  not  affected  by,  449. 

DWELLING  HOUSE, 

watching  and  besetting,  when  a  nuisance,  37,  494. 


EARTH, 

injury  to  reversion  by  removal  of,  354. 

EASEMENTS.    See  Sbetitudbs. 
what  are,  431. 

claimable  by  custom,  grant,  or  prescription,  431. 
kinds  of,  431. 
in  gross,  431. 
appurtenant  to  land,  432. 

dominant  and  servient  tenement  necessary,  432. 
assignment  of,  433. 
acquisition  of,  433. 

by  implied  grant  or  reservation,  433. 
by  reservation  amounting  to  express  grant,  397. 
rights  of  way,  434.    See  Wat. 
rights  of  water,  446.    See  Watbk,  Watebcoubse. 
right  of  land-owner  to  well-water,  450. 
to  use  well-water  not  a  continuous  easement,  457. 
right  of  support,  461.     See  Suppobt. 
right  of  light  and  air,  470.    See  Light. 
right  to  benefit  of  a  fence,  481.    See  Fence. 
duty  to  fence,  483. 

in  case  of  railway  companies,  484. 
extinguishment  of,  by  unity  of  ownership,  485. 
extinguishment  of,  by  unity  of  possession,  424,  428,  438,  457,  479, 

485. 
compensation  for  interference  with,  under  Lands  Clauses  Acts,  1012, 
note  (jb),  1020. 

EAVES. 

discharging  water  from,  acquisition  of  right,  308,  431. 
extent  of  right  acquired,  455. 
permanent  injury  to  reversion,  354, 
on  highway,  is  not  a  nuisance,  895,  note  (n), 

ECCLESIASTICAL  CORPORATIONS, 
title  to  land  by  occupation,  301. 

statute  of  Limitations  affecting,  301. 

ECCLESIASTICAL  DILAPIDATIONS, 
liability  of  incumbent  for,  367. 

EDITORS  OP  NEWSPAPERS, 
privilege  of,  218,  221. 

ELEEMOSYNARY  CORPORATIONS, 
title  to  land  by  occupation,  301. 

Statute  of  Limitations  affecting,  301. 

EMBANKMENT.    See  Railway  Company. 

EMPLOYERS'  LIABILITY  ACT,  1880. 
liability  of  employer  under,  780. 

exceptions  to,  781. 
defect,  what  is  a,  780. 
workman,  who  is  a,  782,  787. 

domestic  or  menial  servant  is  not,  782,  note  (c). 

may  contract  out  of  the  Act,  780. 
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EMPLOYERS'  LIABILITY  ACT,  1880— continued. 
defences  to  action  under,  783. 
volenti  nonfit  injuria,  how  far  a  valid  defence,  784. 
compensation,  limit  of  amount  recoverable  as,  785. 

money  payable  under  penalty  to  be  deducted  from,  786. 

limit  of  time  for  recovery  of,  784. 
action  under,  triable  only  in  County  Courf,  786, 

removal  by  certiorari,  786,  note  (J). 
notice  of  injury,  786. 

mode  of  serving,  786. 

"  defect  or  inaccuracy  "  in,  meaning  of,  787. 

ENCROACHMENT, 

by  tenant  upon  land,  301. 

when  enuring  for  benefit  of  tenant,  301. 
when  period  of  limitation  begins  to  run,  301. 
extinguishment  of  servitudes  by,  478. 
alterations  in  windows,  478. 

ENGINE.     See  Negligence. 

sparks  from,  liability  for  damage  by,  13,  44,  708. 

liability  for,  under  Railway  Fires  Act,  1905. ..709. 

ENGRAVINGS.     See  Copykight. 
copyright  in,  655. 

ENTICING  AWAY, 
servants,  850. 

the  damage?,  851. 
children,  851. 
married  women,  858. 
the  damages,  859. 

ENTRY.    See  Fokoible  Entry. 
Remedy  by, 

in  exercise  of  private  right  of  way,  71. 

to  remove  obstructions  to  right  of  way,  71,  445. 

to  take  a  profit  a  prendre,  71. 

to  abate  nuisance  after  notice,  72,  100,  313,  504. 
without  notice  in  case  of  emergency,  313. 

to  escape  from  pressing  danger,  72,  314. 

in  defence  of  goods  and  chattels,  314. 
divesting  possession,  300. 
for  purposes  of  repair,  71,  314,  440. 
to  retake  beasts,  72. 
to  retake  goods,  72,  314. 
to  obtain  possession  of  land,  71,  315. 
to  execute  legal  process,  72,  317,  318,  959. 
by  leave  and  licence  of  plaintiif,  73,  312. 
re-entry  after  disseisin,  306. 
action  by  reversioner  for,  355. 

EQUITABLE  "WASTE, 
what  is,  363. 

ESCAPE, 

liability  of  sheriff  for,  978. 
damages  recoverable,  979. 
of  gaoler  for,  979,997. 
justification  of  constable  for  using  violence  to  prevent,  994. 

ESTOPPEL, 

title  to  goods  by,  546. 

in  case  of  sale  of  goods,  546. 

in  case  of  fraudulent  representations,  839.     See  Fraud. 

ESTOVERS, 

right  to,  for  repairing,  appurtenant  to  a  house,  400. 
right  of  commoner  to  claim,  by  custom,  400. 
of  inhabitants  of  village,  406. 
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EXCAVATION, 

negligent,  464,  465,  770. 

of  subsoil,  witliont  leaving  proper  support  to  surface,  462,  464,  468. 

subsidence  from,  liability  of  mine-owner  for,  468. 
under  railways,  465. 
under  watercourse,  470. 
trespass  by  lateral,  306,  468. 
adjoining  highways,  prohibition  of,  895. 

EXCESSIVE  CHARGES, 

recovery  of,  as  money  had  and  received,  38. 

EXCESSIVE  DAMAGES, 
generally,  109. 

when  ground  for  new  trial,  110,  259, 
modern  rule,  110. 

EXCESSIVE  DISTRESS.    8ee  Distkess 
injunction  to  restrain,  345. 

EXCESSIVE  EXERCISE  OP  LIMITED  RIGHTS, 
abatement  of  nuisances  arising  from,  460. 

EXCESSIVE  EXERCISE  OF  STATUTORY  POWERS, 
action  lies  for  negligent  and,  41. 

EXECUTION.    See  Sheriff,  Weit. 
maliciously  issuing,  31. 

action  for  damages,  when  maintainable,  31, 
title  to  goods  seized  in,  550. 

in  case  of  bankruptcy,  275,  552. 

EXECUTOR, 

rights  of,  16,  573. 

continuing  injuries,  88. 
rights  of,  tofixtures,  573,  613,  614. 
de  son  tort,  liability  for  trespass  or  conversion,  548. 
constructive  possession  of  goods,  on  death  of  testator,  573. 

EXEMPLARY  DAMAGES, 
generally,  49. 

not  recoverable  in  action  of  trover,  598. 
when  recoverable  against  sheriff,  984. 

EXPLOSIVES, 

injury  from,  by  introduction  into  a  building,  712. 

EXPULSION  OP  TRESPASSER, 

right  to  obtain  possession  of  land  by,  71,  315., 

EXTINGUISHMENT 

of  natural  rights,  425,  note  (m). 
of  servitudes,  424,  438,  458. 
by  merger,  428. 
by  release,  458. 
by  abandonment,  424,  443. 
right  of  way,  443. 
right  to  water,  458. 
right  to  light,  477,  479. 
by  unity  of  possession,  424,  428,  438,  457,  479,  485. 
by  destruction  of  dominant  tenement,  446, 
by  encroachment,  478, 

alterations  in  windows,  478. 
of  obligation  to  repair  fence,  485. 
of  ways  of  necessity,  438. 
of  market  rights,  637. 
of  highways,  889.    See  Highways.    . 
EXTORTION, 

money  obtained  by,  action  for,  38, 183, 
liability  of  agent  for,  119, 120. 
by  the  sheriff,  28,  39,  982. 
arrest  for  purposes  of,  184, 


FACTORS, 

transfer  of  goods  by,  546. 

reputed  ownership  of  goods  in  possession  of,  566. 
FAIE, 

right  to  hold,  635.     See  Maeket. 
FALSE  IMPRISONMENT, 
what  constitutes,  167. 

arrest  of  wrong  person,  171. 
justification  of,  68,  70. 

arrest  in  execution  of  warrants  of  justices,  172. 
arrest  without  warrant,  172. 

reasonable  and  probable  cause,  173. 
arrest  for  a  misdemeanour,  174. 
arrest  to  preserve  the  peace,  68, 175. 

what  is  a  breach  of  the  peace,  176. 
arrest  under  the  Larceny  Act,  177. 
arrest  for  malicious  injuries  to  property,  177. 
arrest  of  persons  committing  indictable  offences  in  the  night, 

177, 178. 
arrest  of  persons  disturbing  divine  service,  178. 
arrest  of  vagrants  and  persons  found  committing  acta  of  public 

indecency,  178. 
arrest  of  fugitives,  178. 
arrest  under  the  Merchant  Shipping  Act,  1894. ..179. 

by  Metropolitan  Police,  176,  note  (n),  180. 
arrest  by  servants  of  railway  companies,  144, 145, 180,  181. 
arrest  by  order  of  a  judge,  182. 
malicious  arrest,  182-185. 
arrest  of  recruits  and  deserters,  184. 
imprisonment  of  dangerous  lunatics,  184. 
arrest  of  principal  by  his  bail,  185. 
remedy  for,  186. 

damages  recoverable,  186. 
too  remote,  187. 
mitigation  of,  187. 

FALSE  EBPRESENTATION.    See  DihectobS,  Fraud. 
what  actionable,  21,  822. 

expression  of  opinion  or  belief,  823. 
knowledge  of  falsehood,  824. 
unintentional  deception,  825. 
motive  of  defendant,  827. 
to  third  person,  823,  824. 
to  bring  about  a  marriage,  829,  839, 
by  one  of  the  parties,  829. 
by  relations,  839. 
as  to  credit  of  third  persons,  829. 

of  copartnerships  and  companies,  830. 
by  directors  and  officers  of  companies,  830. 
in  prospectuses  and  reports,  832,  835. 
cheating  by  forgery,  if  damage  results,  843. 
money  obtained  by,  843. 
remedy  for,  838. 

action  for  damages,  838. 
specific  performance,  838. 
estoppel,  841. 
who  responsible  for,  843-847. 
principal  for  his  agent,  843. 

joint-stock  companies,  129,  845v 
liability  of  the  agent,  119,  845. 
infants,  147,  846. 
married  women,  150,  847. 
FALSE  RETURN, 

to  writ  of  mandamus,  action  for,  916. 

of  execution,  damages  recoverable  for,  981. 
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FALSE  STATEMENTS, 

not  defamatory,  when  actionable,  21, 192,  202. 

FAMILY. 

assault  in  defence  of,  justification  of,  68, 165. 

FATAL  ACCIDENTS  ACT,  1846.    See  Loed  Campbell's  Act. 

FATHEE.    See  Paebnt. 

right  to  correct  child  moderately,  68,  165. 
property  of  child  in  constructive  possession  of,  573. 
right  of,  to  custody  of  infant  child,  862. 

control  of  the  court,  865. 

after  judicial  separation  or  dissolution  of  marriage,  872. 

of  British  subjects  born  abroad,  877. 

of  foreigners  in  this  countiy,  877, 

PEES, 

right  to,  under  Trade  Marks  Act,  1905.. .700. 

FELLOW  SERVANTS, 

negligence  of,  master  not  liable  at  common  law  for,  779. 
principle  on  which  doctrine  founded,  779. 
engagement  in  same  work  as  well  as  servants  of  same  master, 

779. 
who  are  in  common  employment,  779. 
certificated  manager  of  mine,  779. 
foreman  of  work,  779. 
master  and  seamen  of  a  ship,  779. 
sub-contractor  and  his  servants,  779. 
who  are  not  in  common  employment,  779. 

co-proprietor  of  mine,  working  in  mine,  779. 

master  and  crews  of  different  ships  of  same  owner,  779. 

mere  volunteers,  780. 

secus,  if  acting  in  own  interest  and  on  invitation  of 
employer,  780. 
common  employment  is  a  question  of  fact,  780. 
liability  of  master  enlarged  under  Employers  Liability  Act, 
1880.. .780. 
further  enlarged  under  Workmen's  Compensation  Act,  1897, 
788. 

FELONY, 

justification  of  trespass  to  land  to  prevent,  72,  316. 

ot  arrest  on  suspicion  of,  172. 
charges  of,  when  privileged,  216. 
how  justified,  238. 
false  charges,  248,  249. 
bond  fide  belief,  251,  252. 

FEME  GOVEBTE.    &e  Husband  ;  Wife. 

PENCE, 

defective,  injuries  by  animals  from,  308. 

trespasses  by  animals  from,  311. 
duty  to,  483. 

right  to  distrain  animals  trespassing  on  unfenced  land,  483. 
right  to  benefit  of,  431,  481. 

sea-walls,  485. 

acquisition  by  prescription,  481. 
by  Railway  Acts,  484. 
wire,  damage  to  cattle  from,  490. 
on  common,  wrongfully  erected,  abatement  of,  430. 
to  wells,  shafts,  &o.,  710. 
to  excavations  adjoining  highway,  895. 
boundary,  title  to,  382. 

ditches  and  hedges,  883. 

trees  and  bushes  in,  384. 
right  of  dominant  owner  to  distrain  cattle  damage  feasant,  481. 
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FEROCIOUS  ANIMALS, 

liability  of  keepers  of,  13,  713. 
the  scienter,  714. 

FBKRY, 

what  constitutes  a,  633. 

right  to,  how  acquired,  634. 

right  to  take  tolls  transferable  by  deed  only,  634. 

disturbance  of,  47,  634. 

action  of  tort  for,  635. 

compensation  for,  1025. 
liability  of  owner  for  negligence,  718. 

of  owner  of  ship  hired  by  lessee  of  ferry,  for  negligence  of  crew,  132. 

FINDING, 

title  to  goods  and  chattels  by,  571,  572,  580,  586,  589,  598,  626. 

FIRE, 

damage  from,  705.     See  Neoligenoe. 

from  railways,  44,  55,  709. 
lighting,  adjoining  highway,  prohibition  from,  895. 

FIRE  PLUGS.    See  Wateb  Company. 

liability  of  local  authority  for  non-repair  of,  1003. 

FIREWORKS, 

injuries  from,  52,  74. 

FISH. 

rights  of  property  in,  in  sea,  631. 

FISHERMAN, 

disturbance  of,  by  rival  fisherman,  8. 

FISHERY, 

rights  of,  generally,  395. 
grant  of,  396. 

entry  on  land,  to  exercise,  71. 
several  fishery,  395.    See  Several  Pisheby, 
common  of  fishery,  395,  397. 

in  navigable  rivers,  396,  900.     See  NAviaABLE  Rivers. 
in  non-navigable  rivers,  396,  900. 
in  tidal  rivers,  396,  900. 
by  custom,  408. 

in  another's  pond,  not  claimable,  408. 

FISHING  WEIR.  'See  Weir, 

FIXTURES, 

not  distrainable  if  annexed  to  freehold,  326. 
in  bankruptcy  cases,  right  to,  559. 
severed,  immediate  right  of  landlord  to  possession  of,  573. 
right  of  executors  to  possession  of  tenant's,  573. 
what  are,  611. 

right  to  remove,  as  between  heir  and  executor,  613. 
executor  of  tenant  for  life  and  remainderman,  613. 
landlord  and  tenant,  613. 

under  Agricultural  Holdings  Acts,  614. 
by  executors  of  deceased  incumbent,  614. 
transfer  of,  615. 

effect  of  grant  of  land  as,  615. 
need  not  be  by  deed,  615. 
by  biU  of  sale,  when  separately  assigned,  616. 
of  trade-machinery,  616, 
injuries  to,  617. 

damages  recoverable  for  severance  and  sale,  617. 

FLAGSTONE, 

right  of  grantee  of  way  to  lay  down,  435. 

FLATS, 

right  of  support  in,  468, 

duty  of  landlord  controlling  common  staircase  in,  498,  703,  721. 
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FLOOD, 

railway  embankment  penning  back  water  so  as  to  cause,  43. 
in  mines,  nuisance  from,  duty  of  owner,  487,  489. 

FLOORS, 

owners  of  separate,  rights  of,  468,  491. 
overloading,  liability  for  damage  from,  469. 

FOLD  COURSE, 

not  a  several  right,  but  common  of  pasture,  411, 

FOOT  PATH, 

dedication  of,  subject  to  right  to  plough  up  field,  887. 

FOOT  PASSENGER, 

right  of,  to  walk  on  highway,  755. 
duty  of,  when  on  highway,  755. 

FORCE, 

recovery  of  money  obtained  by,  38. 

FORCIBLE  ENTRY, 

right  to  obtain  possession  of  land  by,  71,  315. 

FOREIGN  COUNTRY, 
torts  committed  in,  155. 

action  for,  when  maintainable  in  this  country,  155. 
personal  torts,  claim  for 'damages  only,  155. 
false  imprisonment,  155. 
action  not  maintainable  for  trespass  to  land  in,  155. 

where  defendant  not  liable  in,  for  act  complained  of,  156. 

FOREIGN  SHIPS, 

death  of  aliens  on  board,  under  Lord  Campbell's  Act,  881, 
collisions  with,  766.    See  Collision. 

FOREIGN  SOVEREIGNS, 

immunity  from  civil  process,  156. 

period  during  which  immunity  extends,  157. 
waiver  of  immunity,  157. 
proceedings  in  rem  against,  when  maintainable,  157. 

FOREIGNERS, 

custody  of  children  of,  877, 

FORESHORE.    See  Shore. 

no  right  of  bathing  from,  apart  from  usage  and  custom,  12,  375,  406. 

title  to,  generally,  374. 

ordinary  limit  of,  375. 

grant  of,  what  passes  by,  376. 

title  to  waste  uuinclosed  lands  adjoining,  376. 

injunction  to  restrain  removal,  by  owner,  of  shingle  from,'  376, 

custom  to  take  drift  sand  or  stones  from  close  contiguous  to,  408. 

FORGE, 

nuisance  from,  495. 

FORGERY, 

of  title  deeds,  conspiracy  to  procure,  actionable  if  dam  age  caused,  33. 
of  bill  of  exchange,  effect  of,  628. 

adoption  of,  by  conduct  creating  estoppel,  629. 
cheating  by,  actionable,  843 . 

FOULING  STREAM, 

actionable,  without  proof  of  special  damage,  429,  459 . 
derogating  from  grant  by,  457. 
prescriptive  right  of,  460,  494,  note  («). 

uninterrupted  user  for  twenty  years,  453. 

abandonment  of,  459. 
injunction  to  prevent,  502. 

FOX-HUNTING, 

no  public  right  of  entering  land  for,  12,  118. 
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FRANCHISE, 

disturbance  of,  remedy  for,  6. 
of  market,  635. 

disturbance  of,  remedy  for,  6,  637. 

PEAUD, 

generally  21,  822. 

recovery  of  money  obtained  by,  38. 

waiver  of  tort,  39. 
concealed,  commencement  of  period  of  limitation  in  case  of,  98. 

acquisition  of  title  to  land  by,  301. 
requisites  of>822,  824. 

statement  must  be  false,  822. 

misrepresentation  of  a  fact,  823. 
of  opinion  giving  ground  for  action,  823. 
misrepresentation  must  be  made  to  plaintiff,  823. 
to  class  of  persons  of  whom  plaintiff  is  one,  823. 
to  tMrd  persons  for  communication  to  plaintiff,  823,  824. 
in  case  of  company  prospectus,  824,  832,  835. 
knowledge  of  defendant  of  falsehood  must  be  proved,  824. 
in  action  of  deceit,  proof  of,  824. 
in  action  for  damages,  fraud,  how  proved,  825. 
unintentional  deception,  825. 

statement  false  in  fact,  when  not  fraudulent,  825. 
Careless  transmission  of  original  true  statement,  826. 
fraudulent  intention, 

bare  naked  lie,  not  actionable,  21,  823,  826. 

if  causing  loss  or  damage,  actionable,  21,  828. 
motive  of  defendant,  827. 

false  representation  intended  to  be  acted  upon,  21,  827. 
defendant  responsible  for  natural  results  of  his  acts,  827. 
interest  of  defendant  in  assertion  or  subject-matter,  im- 
material, 827. 
plaintiff  must  act  on  misrepresentation,  827. 
position  of,  must  be  changed,  827. 

misrepresentation  need  not  be  sole  inducement  for 
change,  827. 
damage  necessary,  826. 

injury  to  plaintiff  is  gist  of  action  for  fraud,  828. 
measure  of,  natural  result  of  fraud,  53,  828. 

fraudulent  representation  of  seller  to  induce  sale,  828. 
bribery  of  agent  to  induce  principal  to  contract,  828. 
false  representation  of  profits  inducing  purchase   of 
shares,  829. 
false  pretence  bringing  about  bigamous  marriage,  829. 
false  representation  as  to  credit  of  third  person,  829. 

must  be  in  writing  signed  by  person  sought  to  be  charged,  829. 

Lord  Tenterden's  Act,  829. 
as  to  credit  of  co-partnership,  or  joint-stock  companies,  830. 
by  one  of  several  partners,  when  within  Statute  of  Frauds,  830. 
misrepresentation  by  directors  and  ofiScers  of  public  companies,  830. 
publication  of  deceitful  prospectuses,  830. 
of  deceitful  reports,  831. 

personal  liability  of  ofBcer  for,  831. 
non-liabEity  of  director  for  unauthorized  fraud  of  co-directors, 
831. 
fraudulent  prospectus,  832.    Bee  PEOSPECTtrs. 
statutory  provisions  as  to,  832-835. 
liability  of  directors  under  Companies  Act,  1900. ..832. 
negligent  misrepresentations  in  prospectus,  835. 

liability  of  directors  for,  836.    See  Directors'  Liability  Ac*, 
1890. 
remedies  for,  838. 

at  common  law,  by  action  for  damages,  838. 
in  equity,  by  decree  for  specific  performance,  838i 
proof  required  from  plaintiff,  889. 

A.  4  G 
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PKAUD — continued. 

false  representations  to  bring  about  a  n^arriage,  839. 
by  one  of  tbe  parties,  829. 
by  relations,  839. 
estoppel,  misrepresentation  binding  defendant  by,  839-841.      See 

Estoppel. 
misrepresentation,  with  knowledge  of  its  falsehood,  to  third  persons, 
841. 
action  of  deceit  for,  if  damage  caused  to  plaintiff,  841. 
passing  off  of  defendant's  goods  as  plaintiffs,  when  actionable,  841. 
question  of  fraudulent  intention  is  one  of  fact,  842. 
profits  lost  by  plaintiff  recoverable  as  damaged,  842. 
injunction  to  restrain  from,  842. 
use  of  man's  own  name,  when  not  allowed,  843. 
cheating  by  forgery,  actionable  if  injury  caused  by,  843. 
money  obtained  by,  recovery  of,  84.3. 
who  are  liable  for,  843-847. 

principal  for  authorized  fraud  of  agent,  843. 

for  agent's  fraud,  when  adopted  and  benefit  taken  with 

knowledge  of  fraud,  843. 
for  fraudulent  misrepresentations  of   agent  in  course  of 
employment,  844. 
non-liability  of  bankers  for  fraud  of  a  partner,  844. 

of  shipowner  where  captain  fraudulently  signs  bills  of  lading, 

128,  845. 
of  wharfinger  for  false  receipt  for  goods  given  by  agent,  845. 
of  joint-stock  company  for  fraud  of  secretary  for  his  own 

benefit,  129,  845. 
of  shareholders  individually  for  publication  of  false  reports 
as  to  credit  of  company,  845. 
liability  of  agent,  119,  845. 

of  solicitor  for  money  recovered  on  retainer  under  forged 

power  of  attorney,  845. 
of  corporation  for  fraud  of  agent  acting  within  scope  of 

agency,  846. 
of  infants,  147,  846. 

of  married  women,  for  misrepresentation  inducing  contract, 
150,  846,  847. 
for  misrepresentation  in  respect  of  separate  estate,  847, 
damages  payable  out  of  separate  estate,  847. 

FRAUDULENT  PREFERENCE,  289,  293. 

FRAUDULENT  TRANSFERS, 
avoidance  of,  280,  282. 

FREE  FISHERY, 
what  is  a,  397. 

FREE  WARREN, 

disturbance  of  rights  of,  6. 

rights  of,  under  Inolosure  Act,  422. 

FREEHOLD  OFFICES, 

mandamus  to  restore  to,  913. 

FRIENDS, 

communications  between,  when  privileged,  212. 

FRONTAGER, 

liability  of,  to  repair  sea-wall,  485. 

FROST, 

non-liability  for  damage  from  water-pipes  burst  by,  704. 
■  for  water  spilt  in  streets  frozen,  60. 

FBUOTUS  INDU8TBIALES.    See  Growing  Ckops. 
right  of  pioperty  in,  617. 
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FUGITIVE  OFFENDERS  ACT,  1881, 
arrest  under,  178. 

FUNERAL  EXPENSES, 

not  recoverable  under  Lord  Campbell's  Act,  881. 

wben  recoverable  under  Workmen's  Compensation  Act,  810. 

FURNITURE, 

in  bankruptcy  cases,  reputed  ownership  of,  562,  564. 
constructive  possession  of,  574. 

GAME.    See  Sporting. 

overstocking  land  with,  395,  487. 
rights  of  shooting,  395. 

under  Incloaure  Acts,  422. 

disturbance  of,  9,  889. 
dead,  falling  on  land  of  neighbour,  right  to,  314. 
dogs  hunting,  cannot  be  lawfully  killed,  581. 
right  of  property  in,  631. 

GANGWAY, 

insufiBcient,  liability  for  injury  caused  by,  721. 

GAOLERS, 

liabilities  of,  153,  996. 

for  detention  of  person  wrongly  arrested,  153,  996. 
where  warrant  good  but  execution  illegal,  997. 
where  person  entitled  to  be  discharged,  168,  997. 
justification  of  detention  under  warrant  of  commitment,  951. 
for  escape,  979,  997. 
statutory  protection  of,  952. 

GARDEN, 

right  of  light  to,  cannot  be  acquired  by  uninterrupted  user,  475. 

GARNISHEE  ORDERS, 

attachment  of  property  under,  550. 

GAS, 

competition  by  fair  trading,  8. 

negligence  in  laying  down  pipes,  injury  to  passer-by,  43. 

making,  so  as  to  create  a  nuisance,  41. 

injunction  to  restrain,  502. 
duties  of  companies,  106. 

injury  to  pipe  by  contractor  leaving  it  exposed,  136. 
meters,  privileged  from  distress,  331. 
laying  pipes  under  highway,  not  necessarily  a  nuisance,  894. 

GATES, 

liability  for,  at  level  crossing,  718,  719,  816. 

neglect  to  close,  718,  757. 
across  private  way,  312,  445. 
across  highway,  dedication  subject  to,  888. 

obstruction  by,  890. 

GESTURE, 

threatening,  amounting  to  assault,  158. 

GIFT, 

title  to  goods  and  chattels  by,  508. 
donatio  mortis  causa,  509. 

GOODS  AND  CHATTELS, 

what  passes  by  grant  of,  522,  523. 
order  for  specific  delivery  of,  595. 

transfer  by  marriage,  264,  266.    See  Transfee. 
fruits  of  wife's  labour,  267. 
rights  of  wife  after  judicial  separation,  267. 
after  dissolution  of  marriage,  268. 
after  desertion,  268. 

4  0  2 
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aOODS  AND  GEATTELS—conUnued. 
order  for  specific  delivery  of — continued. 
transfer  by  bankruptcy,  270-295. 
onerous  property,  270. 

protection  of  hond  fide  transaction  without  notice,  275. 
after-acquired  property,  277. 
annulment  of  adjudication,  277. 
voidable  transfers,  279. 

fraudulent  transfers,  280. 

absence  of  valuation  or  appraisement,  282. 
inadequacy  of  price,  282. 
transfer  of  possession,  283. 
voluntary  transfers,  283. 

void  against  creditors,  283,  289. 
void  against  subsequent  purcliasers,  285. 
void  against  trustee  in  bankruptcy,  287. 
transfers  constituting  an  act  of  bankruptcy,  288. 
transfers  to  trustees  for  creditors,  288. 
fraudulent  transfers,  289. 
transfers  of  all  a  debtor's  property,  289. 
fraudulent  prefereuce,  289,  293. 
rights  of  property  in,  5,  507. 
acquisition  of,  507. 
finding,  507. 
accession,  507. 

title  to  goods  mixed  together,  507. 

trust  property  mixed  by  agent  or  trustee,  507. 
gift,  508. 

donatio  mortis  causa,  509. 
purchase,  510. 

sale  in  market  overt,  511. 
of  stolen  goods,  513. 

conviction  of  thief,  513. 

revesting  of  property,  513. 
private  sale,  515. 

insolvency  of  purchaser,  518. 
void  for  fraud,  519. 
transfer  of,  by  bill  of  sale,  520.    8ee  Bill  of  Sale. 
construction  of,  520. 
after-acquired  property,  524. 
registration  of,  525. 

what  is  a  bill  of  sale,  527. 
what  are  personal  chattels,  530. 
the  inventory,  531. 
the  attestation,  531. 
mode  of  registration,  532. 
the  affidavit  of  attestation,  533. 
description  of  grantor  and  witnesses,  534. 
time  of  registration,  536. 
registration  of  defeasance  or  condition,  536. 
renewal  of,  537. 
rectification  of,  538. 
evasion  of,  538. 
priority  of  bills  of  sale,  539. 
non-registration,  effect  of,  539. 
possession  of  grantor,  540. 
apparent  possession,  540. 
seizure  of  goods  under  bill  of  sale,  541. 
transfer  by  bill  of  lading,  543. 
transfer  of  documents  of  title,  544. 
transfer  of,  in  the  hands  of  bailees,  545. 
transfer  by  factors,  546. 
title  by  estoppel,  546. 
transfer  by  death,  548. 

title  of  administrator,  548. 
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GOODS  AND  GBATT^LS- continued. 
rights  of  property  in — continued. 

transfer  by  recovery  of  judgment  in  action,  548. 
seizure  and  sale  by  sheriff,  549. 

execution  on  property  of  bankrupt,  550. 
garnishee  orders,  550. 
bankruptcy,  552. 

order  and  disposition,  552. 
to  what  goods  applicable,  552. 
possession  of  bankrupt,  553. 
commencement  of  bankruptcy,  554. 
reputed  ownership,  556. 

goods  once  owned  by  bankrupt,  557. 
goods  sold  by  bankrupt,  559. 

registered  bill  of  sale,  561. 
goods  never  owned  by  bankrupt,  562. 

possession  by  manufacturers,  workmen,  and  de- 
positaries, 565. 
possession  by  factors,  566. 
possession  by  bankrupt  trustees,  567. 
possession  by  husband  of  wife's  property,  569. 
division  of  rights  of  property  in,  570. 
special  property,  570. 
actual  possession,  571,  592. 
what  constitutes,  571. 
of  goods  found,  571. 
special  property  by  reason  of,  572. 
persons  having,  572. 
constructive  possession,  573. 
of  tenants,  573. 
of  executor,  573. 
of  bailor,  574. 

right  of  action,  where  bailment  wrongfully  determined, 
575. 
in  case  of  unpaid  vendor,  576. 
in  case  of  pledge,  577. 
reversionary  interest,  571,  578. 
joint  tenants  and  tenants  in  common  609. 
injuries  to,  579. 

slander  of  title,  263. 
trespass,  579. 
to  animals,  580. 

trespassing  dogs,  581.    See  Dogs. 
conversion,  582.    See  Convbbsion, 
by  married  woman,  150. 
wrongful  destruction,  amounting  to,  582,  585. 
by  servant,  585. 
disposal  of  goods,  by  purchasers  without  title,  585. 

by  innocent  bailees,  586. 
demand  and  refusal,  587. 
what  sufficient,  587. 
qualified  refusal,  588. 
goods  not  in  defendant's  possession,  591. 
claim  of  lien,  591. 

goodsinhandsofpublioofficers,  servants, and  bailees,  592. 
by  railway  companies,  591. 
detinue,  593.     See  Detintib. 

order  for  delivery  of  specific  thing,  595. 
remedies  for  injuries  to,  596. 

damages,  596.    See  Damages. 

for  conversion  of  negotiable  instruments,  601. 
where  goods  have  been  returned,  601. 
in  the  nature  of  interest,  597,  601. 
seizures  under  Customs  Acts,  on  verdict  for  plaintiff,  604, 
injunction,  604, 
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GOODS  AND  CRATi:BLB— continued. 
remedies  for  injuries  to — continued, 
replevin,  604. 

procedure  in  action  of,  605. 

when  maintainable,  606. 

chattels  distrained  under  warrant  of  justices,  607. 
damages  recoverable,  608. 
recaption,  of   goods    wrongfully  seized    or   stolen,  608.     See 
Eboaption. 
division  of  rights  in  particular  cases,  611. 
fixtures,  611. 

transfer  of  fixtures,  615. 

damages  for  severance,  617. 
growing  crops,  617. 
ships,  and  shares  in  ships,  619. 
grants  of  arms,  623. 
title-deeds  and  leases,  623. 
documents  and  securities  for  money,  624. 
letters,  625. 

bills,  notes,  and  cheques,  626. 
animals, /er*  naturie,  631. 

game,  631. 

fish,  631. 
servants'  livery,  title  to,  632. 
parish  property,  legal  interest  in,  632. 

GOVERNMENT  0FPICBE8, 

liabilities  of,  for  abuse  of  authority,  153,  997. 

actions  against,  in  personal  capacity,  998. 
non-liability  for  acts  of  their  subordinates,  1000. 
governors  of  colonies,  153,  998. 
military  and  naval  officers,  153,  992. 
customs  and  revenue  officers,  153,  999. 

GOVEENOES  OP  COLONIES, 

liabilities  of,  for  abuse  of  authority,  153,  998. 

GEANT, 

of  servitudes,  391,  392,  431. 

of  right  of  way,  how  construed,  435. 

presumption  of,  404. 

of  goods,  what  passes  under,  522,  523. 

GRANT  OP  AEMS, 

right  of  property  in,  623. 

GEATING 

in  highway,  liability  of  local  authority,  for  injury  from,  894. 

GEEENS, 

village,  rights  on,  acquisition  of,  by  custom,  407. 

GEOUSE, 

interference  with  right  of  shooting,  9,  889. 
right  of  property  in,  631. 

GEOWING  GEOPS, 

when  distrainable  for  rent,  325,  328,  332, 

rights  of  property  in,  303,  617. 

when  within  Bills  of  Sale  Act,  531,  618. 

future,  when  property  passes  under  bill  of  sale,  525,  618. 

GUAEDIAN 

for  nurture,  863,  865. 

appointed  by  mother,  865. 

general  power  of  Court  to  appoint,  877. 

GUEST.    See  Innkeeper. 
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GUN, 

carelessly  left  loaded,  liability  for,  57,  58,  712. 
spriQg,  responsibility  for  setting,  164,  724. 

GUNPOWDEE, 

damage  from,  introduced  into  premises,  712. 


HAKES, 

commoner  bas  no  rigbt  to  destroy,  430. 
rigbt  of  property  in,  631. 

HATCH 

in  a  stream,  rigbt  to,  431. 

HAY.    See  Crops. 

HATEICK, 

falling  on  borse,  483. 

fire  caused  by  ill-made,  707.  , 

setting  fire  to,  by  sparks  from  engine,  708. 

HEDGES, 

ownersbip  of,  383. 
proof  of,  383. 
trees  in  boundary,  384. 

HEEBAGB, 

lessee  of,  rigbt  to  bring  trespass,  303. 

owner  parting  witb,  cannot  maintain  action  for  trespass  to  land,  306. 

HEKONS, 

rigbt  of  property  in,  631, 

HIGHWAYS, 

railways  running  alongside,  43. 

animals  trespassing  on  land  adjoining,  309. 

animals  tethered  in,  773. 

access  to,  379,  889. 

title  to  soil  of,  378. 

waste  land  adjoining,  380,  887. 
creation  of,  882. 

by  dedication  or  by  statute,  882. 
dedication  of,  882. 

animus  dedicandi,  882,  884. 
question  of  fact,  882,  884. 
evidence  of,  882,  884. 

no  particular  period  of  enjoyment  necessary,  882. 
public  footway  over  private  carriage-way,  883. 
user  by  public,  not  conclusive,  883,  884. 

permissive,  for  recreation,  884. 
repair  by  parish,  wben  not  conclusive,  884. 
occupation  road  set  out  under  inclosure  award,  885. 
■what  is  sufficient,  885. 
■where  no  thoroughfare,  885. 

question  whether  highway  is  for  jury,  885. 
passage  leading  to  court,  885. 
who  may  dedicate,  886. 

mere  tenant  or  lessee  cannot,  886. 

presumption  where  user  notorious,  886. 
when  statutory  body  or  corporation  may  dedicate,  886. 
limitation  of,  886. 

none  for  limited  time,  certain  or  uncertain,  886,  889. 
for  a  limited  purpose,  886. 
public  take  only  secundum  formam  doni,  887. 
restricted  grant  amounts  only  to  revocable  licence,  887. 
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niGRyf  AYS— continued. 
dedication  of — continued. 
limitation  of — continued. 

i^  case  of  strips  of  uninclosed  land  alongside  highway,  887. 
doorsteps  or  cellar-flaps,  887. 

duty  of  occupier  to  guard  against  danger  from, 
888. 
path  across  field,  when  ploughed  up,  887. 
ditch  alongside  highway,  which  is  an  ancient  sewer, 

887. 
highway  dedicated,  suhject  to  an  obstruction,  888, 
obstruction  must  not  be  increased,  888. 
by  gate  across,  888. 
common  highway  of  necessity,  888. 
user  by  public,  888. 

presumption  where  highway  between  fences,  888,  889. 

unincloEcd  spaces  by  metalled  highways,  380,  888,  889. 
right  of  local  authority  to  cut  down  trees,  889. 
except  for  passing  and  repassing  constitutes  a  trespass,  889. 

interference  with  grouse  drive,  76,  889. 
what  the  right  includes,  889. 
user  by  adjoining  owners,  889. 

right  of  access  to  highway,  379,  889. 
reasonable  right  of  stopping  on  highway,  889,  891. 
extinction  of,  889. 

stoppage  of  one  end  does  not  amount  to,  889. 
none  by  prescription  or  presumption,  890. 
obstructions  in,  11,  71,  773,  890.    See  Obstbuctions. 
by  gate  across,  445,  890. 

when  not  a  nuisance,  890. 
by  placing  heaps  on,  890,  892. 
by  raising  or  lowering  level  of,  890. 
by  collecting  large  crowds,  890. 
by  interference  with  free  passage,  890. 

action  for,  when  maintainable,  890. 
by  interference  with  right  of  access,  11,  891. 
by  unauthorized  user,  when  indictable  offence,  891. 

when  actionable,  891. 
by  unreasonable  user  by  occupier  of  premises,  891. 
by  building  house  or  bridge,  891. 
liability  of  owner  of  land,  891. 
nuisances  to,  what  constitute,  892. 

liability  of  occupier  of  premises,  892. 

for  ruinous  house  abutting  on  highway,  893. 

for  area  left  unfenced,  893,  895. 

for  shutters  or  cellar-flaps  causing  injury,  58,  893. 

degreiB  of  care  required,  893. 
for  lamp  overhanging  highway,  894. 
from  neglect  of  statutory  duties,  816. 

negligent  management  of  docks  and  wharves,  718. 

neglect  of  railway  companies  to  erect  and  maintain  bridges 

over,  816. 
negligent  management  of  railway  gates  placed  across,  816. 
liability  of  local  authority,  for  gratings,  fire-plugs,  &c.,  on 

highway,  894, 
opening  highway,  with  consent  of  local  authority,  not  necessarily 

a  nuisance,  894. 
liability  of  owner  of  land,  894. 

for  premises  demised  in  ruinous  condition,  894. 

when  occupier  liable,  895. 
non-liability  where  person  deviating  from  highway  is  a 

trespasser,  443,  896. 
under  Highway  Act,  1835. ..895. 

sinking  pits  or  shafts,  unless  fenced,  prohibited,  895, 
Sicljion  for  injuries  caused  by,  895, 
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mGRW  AYB—continued. 

collisions  in,  754.    See  Collision. 

surveyors  of,  liability  of  to  repair,  896.     See  Bkidges  ;  Kepair. 
statutory  protection  of,  against  actions,  1054. 

HIEE  AND  PURCHASE  AGREEMENTS, 

sale  by  hirer  does  not  generally  pass  property  in  goods,  512. 
rights  of  hirers  under,  527,  note  (m),  562. 

HIRERS 

of  carriages,  liabilities  of,  130. 

of  chattels,  duty  to  take  reasonable  care,  14. 

rights  of,  573.    See  Bailment. 

liabilities  of,  746. 

HISTORIES, 

infringement  of  copyright,  by  piracy,  644. 

HORSE.    See  Riding. 

running  away,  where  rider  or  driver  not  negligent,  15. 

when  frightened  by  sudden  noise,  15,  755. 
by  train,  40. 
distress  damage  feasant  of,  103. 

passer-by  whipping,  liability  for  damage  caused,  15,  57. 
kicking,  56,  755. 
liability  of  jobmaster,  for  negligent  acts  of  driver  of,  130. 

scope  of  driver's  employment,  122. 
biting,  injury  caused  by,  308. 
straying  into  unfenced  field  and  killed  by  falling  hayrick,  483. 

on  railway,  817. 
sale  of  stolen,  514. 
left  unattended  in  highway,  56,  712,  777. 

HOUSE, 

obstruction  of  view,  by  building,  2. 
unauthorized  alteration  by  tenant,  actionable,  47. 
turning  trespasser  out  of,  justification  of  assault,  162. 
trespasses,  in  dwelling,  347. 
injuries  to,  348. 

encroachment  on  common  by,  abatement  of  nuisance,  100,  430. 
waste  in  not  maintaining,  liability  of  tenant  for  life  for,  360. 
right  of  adjacent  support  for,  464,  467. 
acquisition  of,  by  express  grant,  392. 
implied  grant  or  reservation,  464. 
prescription,  467. 

adjoining  houses,  467. 
injuries  to,  467. 

negligent  excavations,  770. 
duty  to  take  reasonable  care  in  pulling  down,  770. 
right  of  subjacent  support  for,  462. 

injunction  to  prevent  disturbance  of,  470. 
ownership  of  separate  floors,  468. 
ruinous,  adjoining  highway,  liability  of  occupier,  893,  895. 

liability  of  owner  of  land,  for,  894. 
statutory  compensation  for  compulsory  purchase  of,  1015. 

HOUSE  BOTE, 

right  of,  appurtenant  to  house,  400. 

HOUSE  OF  COMMONS, 

privilege  of  witness  before  committee  of,  207. 

HUNTING, 

no  right  to  enter  on  land  for  purpose  of,  12,  118. 
licence  for,  and  carrying  away  game,  387. 
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HUSBAND,  .  „  ,^„  -,.„ 

and  wife,  joinder  of,  in  action,  91. 108, 109, 148. 
liability  of,  for  Ms  wife's  torts,  92,  US. 
transfer  to,  of  wife's  rights  of  property,  264. 
immovables,  264,  265. 
movables,  266,  267. 
fruits  of  wife's  labour,  267. 
suing  wife  for  torts,  151. 

reputed  ownership  of  wife's  goods  in  possession  of,  569. 
conversion  by  wife,  149. 
rights  of,  10,  858. 

personal  injuries  to  wife,  858. 

discharge  by  conviction  before  justices,  858. 
enticing  away  and  harbouring  the  wife,  858. 

the  damages,  859. 
adultery,  859. 

the  damages,  860. 

application  of,  862. 

HUSBANDRY, 

instruments  of,  when  exempt  from  distress,  332, 


IDENTIFICATION 

of  passenger  with  his  driver,  776. 

of  shipowner  with  compulsory  pilot,  776,  note  {d). 

of  infant  with  adult,  disentitling  recovery  of  damages,  849,  note  (k). 

IDIOCY, 

disability  suspending  operation  of  Statute  of  Limitation,  300. 

ILLEGAL  ORNAMENTS, 

right  of  churchwardens  to  remove,  373. 

ILLEGITIMATE  CHILD, 

right  of  mother  to  custody,  870. 

IMPLIED  GRANT 

of  easements,  433,  437. 

IMPRISONMENT.    See  Areest  ;  False  Impbisonmekt. 

IMPROVEMENTS, 

compensation  for,  under  Agricultural  Holdings  Acts,  614,  618. 

IMPUTATION.    See  Defamation. 

INADEQUACY, 

of  price,  a  sign  of  fraud  in  transfers,  282. 
of  damages,  when  ground  for  new  trial,  110. 
in  cases  of  defamation,  242,  244. 

INCLOSURE  ACTS, 

rights  passing  to  owners  of  allotments  under,  422. 

rights  inter  se  of  surface  owner  and  mine  owner  under,  463. 

INCORPOREAL  RIGHTS, 
generally,  384. 
profits  a  prendre,  392. 

in  gross,  393. 
easements,  392,  431. 
right  of  ferry,  633.    See  Fbebt. 

disturbance,  634. 
right  of  market,  635.    See  Market. 

tolls,  636. 

disturbance,  637. 

copyright.     See  CopYBiaHT. 

patent  right.    See  Patents. 

trade  mark.    See  Tkade  Makks. 
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INCUMBENT, 

liability  of,  for  ecclesiastical  dilapidations,  367. 

INDECENCY, 

arrest  of  persons  found  committing  acts  of  public,  178. 

INDEMNITY 

of  trustees  and  commissioners  of  public  works,  1008, 

INDICTABLE  OFFENCE, 

arrest  of  person  found  committing,  at  night,  177. 

under  Towns  Police  Clauses  Act,  by  owner  of  property,  178. 
of  poachers,  by  owners  and  occupiers  of  land,  178. 

INDICTMENT, 

malicious,  is  actionable,  248. 

INEVITABLE  ACCIDENT, 

defence  to  action  of  tort,  77,  703. 

in  case  of  common  carriers,  726. 
in  collisions  on  land,  754,  773. 

at  sea,  763. 

INFANTS, 

liability  of,  for  torts,  generally,  147. 
for  fraud,  846. 

infancy  no  defence  where  action  based  on  fraud,  846. 
under  Statutes  of  Limitation,  disabilities  of,  300. 
contracting  out  of  Employers  Liability  Act,  480,  note  (o). 
gift  by,  when  valid,  509. 
identification  of,  with  adults,  disentitling  recovery  of  damages,  849, 

note  (k). 
goods  in  hands  of,  when  trading,  do  not  pass  to  trustee  in  bankruptcy, 

553. 
custody  of,  862.    See  Childben. 

INFECTIOUS  DISEASES, 

words  imputing,  when  actionable,  47, 196. 
permitting  spread  of,  by  infected  cattle,  770. 
exposure  in  public  of  infected  persons  and  things,  771. 
penalty  for,  under  Public  Health  Acts,  771. 
indictment  for,  772. 
liability  to  lodging-house  keepers  by  introduction  of,  772. 

of  local  authority  for  premature  discharge  from  hospital  of 
patient,  772. 

INFERIOR  COURTS.    See  Jxjdiciai,  Officers. 

INFORMATION, 

before  magistrates,  malicious,  248. 
jurisdiction  founded  on,  935. 

INFRINGEMENT  OF  RIGHTS, 
of  personal  security,  4, 158. 
of  liberty,  4,  167. 
of  reputation,  4, 189. 
of  property,  4,  264. 

in  land,  4,  296. 

in  goods  and  chattels,  5,  6,  579.' 
continuing  injuries  constituting,  20. 
of  copyright,  643,  653.    See  Copyright. 
of  patent,  673.    See  Patents. 
of  trade  mark,  697.    See  Trade  Marks. 
of  master,  10,  848. 
of  husband,  10,  858. 
ofparents,  10,  862. 

INJUNCTION, 

grant  of,  under  Judicature  Act,  111. 

how  far  discretionary,  112. 
object  of  interference  by,  111. 
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mJUNCIlOS— continued. 

when  granted,  generally,  112, 

threatened  injury,  112. 

jurisdiction  on  which  grant  is  founded,  113, 
when  not  granted,  112. 

where  interference  with  right  only  trivial  or  occasional,  112. 

where  whole  damage  done  is  small,  112. 
effect  of  laches  and  delay,  112, 113. 

acquiescence  precluding  relief,  114,  504. 

knowledge  of  plaintiff  of  wrongful  act,  114. 

lapse  of  time,  when  not  precluding  relief,  114. 
damages  in  lieu  of,  115. 

jurisdiction  to  award  under  Lord  Cairns  Act,  115,  445. 
where  mandatory  injunction  asked  for,  115. 
application  of  Act  only  where  wrongful  act  committed,  115, 
exercise  of,  by  the  Court,  115, 
in  actions  for  libel,  244. 
to  restrain  excessive  distress,  345. 
for  injuries  to  land,  349. 

to  prevent  trespasses,  349,  350. 

to  prevent  nuisances,  501.    See  Nuisance. 
enforcement  of,  by  sequestration,  503. 
quia  timet  action,  503. 

against  local  authorities,  to  prevent  nuisances,  503. 
rights  of  joint  tenants  and  tenants  in  common,  353. 
rights  of  tenant  and  reversioner,  353. 

against  strangers,  358. 

against  each  other,  365. 
to  prevent  waste,  365. 
effect  of  laches,  367. 
between  joint  tenants  and  tenants  in  common,  353. 
to  prevent  obstruction  to  right  of  way,  445. 
to  restrain  disturbance  of  right  to  support,  470. 
to  prevent  obstructions  to  light,  480. 
for  injuries  to  goods,  604. 
by  Court  of  Bankruptcy,  60  i. 
for  infringement  of  copyright,  645. 
for  infringement  of  patent-right,  678. 
for  infringement  of  trade-mark,  689,  699. 
against  local  authorities,  &c.,  1006. 

to  prevent  unnecessary  injury  under  statutory  powers,  1037. 
to  prevent  misuse  of  land,  1038. 

INJURIES.    See  Infeinqembnt  of  Eights. 
to  licensee,  722. 
to  trespasser,  723. 
permanent,  to  reversionary  estate,  354. 

INNKEEPER, 

duties  of,  at  common  law,  14,  724. 

limitation  of  liability  of,  by  statute,  724,  725. 

protection  of  guest  from  robbery,  724. 

distinction  between  common  inn  and  lodging-house,  725. 

duty  of,  to  receive  guest,  23,  725. 

damages  recoverable,  for  breach  of  duty,  725. 

who  is  a  guest,  725. 

ceases  when  guest  no  longer  a  traveller,  726. 

INNUENDO.    See  Defamation. 

in  actions  for  defamation,  231-233, 
INSURANCE, 

no  ground  for  reduction  of  damages,  64. 
INTEREST, 

disqualification  of  judicial  officers  on  ground  of,  921, 

damages  in  the  nature  of,  597,  601. 

for  trespass  to  goods,  597,  601. 

for  conversion  of  goods,  6Q1,  . 
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INTEUBSTED  PERSONS, 

privilege  of,  making  voluntary  communications,  212. 

INTEENATIONAL  COPYEIGHT, 
duration  of,  639. 
rights  of  authors,  648,  649,  652,  note  (z). 

INTERPLEADER 
by  sheriff,  965. 

INTERRUPTION 

of  enjoyment  under  Prescription  Act,  418,  474. 

INTIMIDATION, 

watching  and  besetting  dwelling-house,  when  a  nuisance,  37,  494. 
combination  of  workmen  for  purposes  of,  37. 

INVENTION.    See  Patents. 

INVENTOR, 

who  is  the  true  and  first,  in  patent  right,  659. 

INVITEES.    See  Negligence. 

duty  to,  of  owner  of  property,  14,  717. 

circumstances  on  which  duty  depends,  717. 
in  case  of  carriage  of  passengers,  14,  717. 

where  escape  from  danger  is  difficult,  717. 
of  gratuitous  ride  on  cart,  717. 
in  case  of  owner  of  market  taking  tolls,  638,  717. 
licensee  of  theatre,  717,  718. 

permanent  way  and  rolling  stock  of  railway  company,  718. 
trustees  of  docks  and  wharves  taking  toll,  718. 

absence  of  notice  of  danger,  718. 
dangerous  canals  open  for  use  of  public,  718. 
tramways,  718. 
ferries,  718. 
railway  stations,  718. 

insufficient  lights  and  guards,  718. 
extent  of  duty  of  company  towards  public,  719. 
contributory  negligence  exonerating  company,  720. 
private  premises,  720. 

reasonable  care  only  to  be  exercised  by  owner,  720. 

invitation  to  use  pathway  to  house,  720. 

person  engage!  on  matter  of  common  interest,  720. 

person  to  whom  duty  extends,  721. 
duty  of  invitor  cannot  be  delegated,  722. 
to  give  warning  of  danger,  14,  722, 
when  warning  discharges  invitor,  722. 
mere  permission  to  use,  does  not  create  duty  to  warn, 
722. 

IRREGULAR  DISTRESS.    See  Distress. 

IRREPARABLE  INJURY, 

injunction  to  prevent,  by  trespass,  350. 

ISLAND, 

rising  in  channel  of  stream,  right  to,  878,  note  (f). 

ISSUING  EXECUTION, 

maliciously,  action  for,  when  maintainable,  31. 


JETTY, 

obstruction  to  navigable  river  by,  900. 

JOBMASTER, 

liability  of,  for  acts  of  coachman,  130. 

where  driver  selected  by  jobmaster,  130. 
where  hirer  gives  directions  to  driver,  131. 
in  case  of  cabs  hired  by  the  day,  131. 
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JOINDER 

of  plaintiffs  in  an  action,  108.    See  Plaintiffs. 

JOINT  LIABILITY, 

for  libel,  245. 
JOINT  STOCK  COMPANY.    See  Company. 

JOINT  TENANTS. 

of  land,  title  by  possession,  299. 
ruinous  party  walls,  352. 
rights  of  survivor,  353. 
remedies  against  each  other,  353. 
of  goods  and  chattels,  609. 

rights  as  against  third  persons,  609. 
rights  and  liabilities  inter  se,  609. 

on  destruction  of  common  property,  610. 

conversion,  when  action  lies  for,  610. 

pledge  of  property,  610,  611. 

sale  of  property,  where  partner  is  bankrupt,  610. 

JOINT  TOET-PBASOES, 
liahility  of,  116. 

judgment  recovered  against  one,  117. 

damages  in  the  case  of,  118. 

no  contribution  between,  119. 

in  defamation,  245. 

in  malicious  prosecution,  260. 

JOINT  TOETS, 
what  are,  44. 

JOURNALIST, 
libel  on,  193. 

JUDGES.    See  Judicial  Officers. 

JUDGMENT  RECOVERED, 

discharge  of  tort  by,  81,  499,  579. 
where  judgment  by  default,  82. 
causes  of  action  must  be  identical,  83. 
continuing  injuries,  83. 
double  remedy,  85. 
joint  tort-feasors,  117. 
transfer  of  title  to  goods  by,  548. 

when  property  vests  in  defendant  by,  548. 

assessment  of  value  of  goods  in  action  of  trover,  548. 
in  action  of  detinue,  549. 

JUDICIAL  OFFICERS, 
arrest  by  order  of,  181. 
malicious  arrest  by,  182. 
statements  by,  when  privileged,  204,  205,  918. 
bringing  before,  essential  to  action  for  malicious  prosecution,  248. 
liabilities  of,  918. 

not  liable  for  error  of  judgment,  919. 
wrongful  exercise  of  discretion,  919. 
mandamus  to,  907.    See  Mandamus. 
who  are,  919,  920. 
delegation  of  judicial  functions,  920. 
disqualification  on  ground  of  interest,  921. 
judges  of  superior  courts,  921. 

power  to  commit  for  contempt,  69, 181,  921.    See  Contempt. 
judges  of  inferior  courts  of  record,  922. 
jurisdiction  of,  acts  in  excess  of,  922. 

depending  on  findings  of  inferior  court,  152,  923. 

on  decision  of  superior  court,  925. 
absence  of,  knowledge  of,  926. 
jjrma/acie  jurisdiction  of,  927. 
proof  of  proceedings  of  inferior  court  by  record,  928. 
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JUDICIAL  OFFIOEB,8— continued. 

judges  of  inferior  courts  of  record — continued. 
setting  aside  record,  929. 
ouster  of  jurisdiction  by  claim  of  title,  930. 
power  to  commit  for  contempt,  69,  182,  932.    See  Contempt. 
actions  against,  933. 

statutory  protection  from,  933.    See  Public  Officers  Pno- 
TECTioN  Act. 
justices  of  the  peace,  933. 
jurisdiction  of,  933. 

form  of  commission,  934. 

to  require  sureties  in  case  of  aggravated  defamation,  935. 
jurisdiction  founded  on  their  own  view,  935. 
jurisdiction  on  information  or  complaint,  935,  9il. 
indictable  offences,  936. 

warrant  to  apprehend,  936. 
commitment  for  trial,  938. 
forms  of  convictions,  938. 
enforcing  convictions,  939. 
warrant  of  distress,  939. 
warrant  of  commitment,  940. 
search-warrant,  941. 

liability  of  person  maliciously  obtaining,  to  action  for 
malicious  prosecution,  941. 
actions  against,  for  wrongful  acts  by,  39,  941. 

information  on  oath,  when  a  justification,  941,  942. 

of  trespass,  conviction  constituted  justification  at  common 

law,  942. 
effect  of  conviction,  942. 
setting  aside  conviction,  942. 

grounds  for,  942,  943. 
informality  of  appointment,  944. 

acts  done  by  justice  not  invalid,  944. 
absence  or  excess  of  jurisdiction,  944. 
abuse  of  jurisdiction,  945. 

execution  after  notice  of  appeal,  947. 
damages  recoverable,  947. 
breach  of  duty  by,  948. 

to  draw  up  convictions  and  orders,  948. 
wrongful  acts  by,  39,  948. 

exemptions  from  liability,  948. 

acting  upon  convictions  and  orders  of  another  justice, 

948. 
issuing  distress  warrant  for  poor  rate,  926,  948. 
discretionary  powers,  exercise  of,  919,  949. 
defective  conviction  or  order  confirmed  on  appeal, 
949. 
limitation  of  time  for  bringing  actions  for,  949, 1051, 
rule  to  compel  justices  to  act,  949. 

no  action  lies  for  obedience  to  rule,  950. 
act  sought  to  be  enforced  must  be  legal  act,  950. 
merits  will  not  te  inquired  into  by  court,  950. 
doubtful  question  of  title  will  not  be  tried,  950. 
costs  in  actions  against,  1072. 

JUDICIAL  PROCEEDINGS, 

privileged,  204.    See  Defamation. 
reports  of,  218. 

JUDICIAL  SEPARATION, 
rights  of  wife  after,  267. 
custody  of  children  after,  872. 

JURY, 

province  of,  in  defamation,  231. 
in  malicious  prosecution,  250. 
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JURYMEN, 

privilege  of,  for  statements  made  in  course  of  duty,  206. 

JUSTICES  OP  THE  PEACE.    See  Judicial  Officers. 

JUSTIFICATION, 

plea  of,  in  libel  cases,  238. 

JUSTIFICATION  OF  TORTS, 
justification  by  defendant,  66. 
conflict  of  rights,  66. 
general  rule,  67. 

trespass  to  person,  67.    See  Assault  ;  False  Imprisonmekt. 
self-defence,  67,  74, 160. 

assault  commensurate  with  plaintiffs  assault,  67, 161. 
provocation  must  be  immediate,  67,  161. 
in  defence  of  land,  67,  162. 
possession  of  goods,  68. 
defence  of  third  person,  68,  165. 
reasonable  correction  by  master,  parent,  or  school- 
master, 68, 165. 
master  of  ship,  68, 165. 
detention  of  criminals,  68. 
preservation  of  peace,  69, 165. 
legal  process,  69.    See  Sheriff. 
irregular,  until  set  aside,  69. 

but  sheriff  and  his  officers,  &c.,  protected,  69. 
void,  affords  no  justification,  69,  152,  922. 
except  to  officer  of  court  executing  it,  69. 
commitment  for  contempt  by  judges  of  Supreme  Court,  69, 
181,  921. 
inferior  courts  of  record,  69, 182,  932. 
act  of  plaintiff,  70. 
assault  and  imprisonment  under  particular  statutes,  70,  166, 

177. 
false  imprisonment,  168. 
defamation,  at  common  law,  70, 189. 
truth,  70, 238. 

in  pursuance  of  some  duty  without  malice,  70,  204. 
in  judicial  proceedings,  70,  204. 
defamation,  by  statute,  70,  222. 

reports  ot  proceedings  in  Parliament,  70,  220. 
reports  in  newspapers,  70,  221. 
malicious  prosecution,  70,  249. 

reasonable  and  probable  cause,  70,  249. 
proof  by  plaintiff  of  malice,  70,  254. 
trespass  to  land,  71,  312. 

liberum  tenementum,  71,  315.  ; 

right  of  way,  to  establish  public,  71. 
in  exercise  of  private,  71. 
to  remove  obstruction  to,  71. 
to  take  profit  a  prendre,  71,  392. 
to  remove  obstruction  to  right  of  common,  71,  430. 

oflight,  71,  470. 
to  abate  nuisance,  after  notice,  72, 100,  313,  504. 
to  avoid  pressing  danger,  72,  314. 
to  retake  defendant's  own  property,  72,  314. 
by  landlord  or  certified  bailiff  to  distrain  for  rent,  72,  318. 
by  sheriff  and  his  officers  to  execute  writ  oifl.fa.,  72,  316. 

right  of,  to  break  and  enter  house,  72,  317,  959. 
by  private  person,  to  arrest  felon  or  prevent  commission  of 

felony,  72,  316. 
act  of  plaintiff  himself,  72. 

grant  of  right  to  enter,  72. 
leave  and  licence,  73,  312,  385. 
by  statute,  73,  505,  506. 

bodies  acting  under  statutory  powers,  73. 
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JUSTIFICATION  OP  TORTS— continued. 
justification  by  defendant — continued. 
trespass  to  goods,  73,  580. 

removal  of  plaintiff's  goods  without  leave  on  defendant's 

land,  73. 
distraint  damage  feasant,  73, 102.    See  Damage  Feasant. 
taking  possession  of  plaintiff's  goods  mixed  with  defend- 
ant's, 73. 
distress  by  landlord,  if  goods  not  privileged,  73,  318,  325. 

See  Distress. 
seizure  of  goods  under  an  execution,  73,  316. 
leave  and  licence,  73. 
nuisance,  right  by  prescription  or  grant  to  commit,  74,  494. 
See  Nuisance. 
leave  and  licence  of  plaintiff  to  commit,  74,  504, 
justification  in  other  cases,  74. 

for  injuries  from  trade  combinations,  34,  74. 
self-defence,  67,  74, 162. 
overflow  of  water  from  river  into  canal,  75. 
erection  of  sea  wall,  causing  damage  to  neighbours,  75. 
secus,  running  wharf  or  embankment  into  navigable  river, 
75,  490. 
trenches  cut  by  railway  company  to  preserve  embank- 
ment from  unprecedented  rainfall,  75,  490. 
trespasser  ah  initio,  where  defendant  exceeds   limits  of 

justification,  76. 
act  of  God  or  vis  major,  77,  704. 
inevitable  accident,  77,  764. 
contributory  negligence,  77,  772. 
for  acts  done  by  magistrate,  942. 

KEY, 

of  church,  right  of  rector  to,  373. 

LACHES, 

in  applying  for  injunction,  effect  of,  112,  113, 
by  reversioner  for  waste  by  tenant,  367. 
for  infringement  of  patent,  678. 

LAKE, 

title  to  soil  of,  377. 

LAMP 

over  highway,  136,  712,  892,  894. 

negligently  hung  in  room,  liability  of  owner  of  premises,  702. 

LAND, 

rights  of  property  in,  4,  296. 
acquisition  of,  297 

title  by  occupation,  297. 

the  Statutes  of  Limitation,  297. 

occupation,  by  servant  or  licensee,  298. 
by  tenant  at  will,  298. 
by  tenant  from  year  to  year,  298. 
wrongful  receipt  of  rent,  299. 
possession  of  co-parcener,  joint  tenant,  or  tenant 
in  common,  299. 
of  younger  brother  or  relation,  299. 
bond  fide  purchasers  of  trust  estates,  299. 
acknowledgment  of  title,  300. 
entry  upon  land  and  continual  claim,  300. 
disabilities,  suspending  operation  of,  300. 
concealed  fraud,  301. 

ecclesiastical  and  eleemosynary  corporations,  301. 
encroachment,  301. 
title  by  descent,  302. 
title  by  purchase,  302. 
A.  4  D 


60  INDEX. 

LAND — continued. 

rights  of  property  in — continued. 

division  of,  in  respect  of  quantity,  302. 
possession,  what  constitutes,  303, 

actual  or  constructive,   will  support  action   against 
wrong-doer,  303,  304. 
evidence  of,  when  wrong  committed,  necessary, 
304. 
physical,  of  portion,  how  far  constituting  possession  of 

remainder,  305. 
by  relation,  306. 
disseisin  and  re-entry,  306. 
injuries  to,  307.    See  Easements  ;  Licences  ;  Seevitudbs. 
slander  of  title,  263. 
trespass,  what  constitutes,  307. 

by  cattle  and  domestic  animals,  308. 

by  dogs,  310. 

by  animals /erce  natttrcB,  311. 

destruction  of  crops  by  rabbits  and  pigeons,  311. 
by  animals,  from  defect  of  fences,  311. 
defences  to  actions  of,  71,  311. 

leave  and  licenpe,  73,  312,  385. 
authority  of  law,  313. 
liberum  tenementum,  71,  315. 
execution  of  legal»process,  316. 
distress,  318.    See  Disteess. 
accidental,  345. 
continuing,  346. 
nuisance.    See  Noisanob. 
remedies  for,  346. 
by  action,  346. 
damages,  346. 

wilful  and  malicious  trespasses,  346. 
trespasses  in  dwelling-houses,  347. 
injury  to  buildings,  348. 
user  of  land,  348. 

digging  and  carrying  away  coal,  348. 
mesne  profits,  349. 
by  injunction,  349.    See  Injunction  ;  Nuisance. 
by  distress  damage  feasant,  102,  350.      See  Damage 

Peasant. 
by  abatement,  100.    See  Abatement. 
servitudes,  390.    See  Servitudes. 
transfer  of,  4,  296.     See  Tbansfeb. 
right  of  support,  461. 
transfer  of  natural  rights  in,  452. 
extinction  of  natural  rights  in,  423. 
division  of,  in  particular  cases,  350. 

joint-tenants  and  tenants  in  common,  350. 
title  by  possession,  299. 
ruinous  party  walls,  352. 
rights  of  survivor,  353. 
remedies  against  each  other,  353. 
injunction,  353. 
tenant  and  reversioner,  353.    See  Eevebsionee. 
rights  against  strangers,  357. 
damages,  357. 
injunction,  358. 
rights  against  each  other,  358. 
waste,  358.     See  Waste. 
as  to  trees,  361. 
equitable,  363. 
by  trustees,  364. 
remedies  for,  365. 
damages,  365. 
injunction,  365,  370. 
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h&.'SJ)— continued. 

rights  of  property  in — continued. 

division  of,  in  particular  cases — continued, 
tenant  and  reversioner — continued. 

rights  against  each  other — continued. 
waste — continued. 

remedies  for — continued. 
injunction — continued. 

by  rent-charge  owner,  367. 
effect  of  lache?,  367. 
ecclesiastical  dilapidations,  367. 
by  copyholders,  370. 
in  special  cases,  371. 
minerals,  371. 
church,  chancel,  and  churchyard,  371. 

right  to  pews,  373. 
the  seashore  and  bed  of  navigable  rivers,  374. 
waste  uninclosed  land  adjoining  seashore,  376. 
soil  of  rivers  and  fresh-water  lakes,  377. 

of  turnpike  roads  and  highways,  378,  891 
waste  land  adjoining  highways,  380. 

soil  of  accommodation  and  private  roads,  381. 
soil  of  towing-paths,  and  banks  of  rivers  and  canals, 
381. 
boundary  walls  and  fences,  882. 
ditches  and  hedges,  383. 
trees  and  bushes,  384. 

in  boundary  fences,  384. 
compulsory  purchase  of,  1014.    See  Statutory  Compensation. 

LANDLOED, 

liability  for  nuisance,  496,  500.    See  Nuisance. 

liability  of,  when  agreeing  to  put  demised  premises  in  repair,  703. 

right  of,  to  immediate  possession  of  trees  cut  down  by  tenant,  573, 

to  fixtures  severed  from  dwelling-house,  573. 
duty  of,  retaining  control  of  common  staircase  of  flats,  498,  721. 
claim  for  rent  under  execution  by  sheriff,  970. 

by  bailiff  of  county  court,  989.     See  Keveksioner. 

LA-NDS  CLAUSES  ACTS.     See  Statutory  Compensation. 

LARCENY  ACT,  1861, 

arrest  under,  without  warrant,  177. 

LAUNCHING  OP  SHIP, 
liability  for  negligent,  763. 
limitation  of,  763,  767. 

LEASE, 

rights  of  lessee  to  possession  of,  624. 
disclaimer  of,  on  bankruptcy,  270-274. 

LEASEHOLDS, 

transfer  of,  by  bankruptcy,  270. 

LEAVE  AND  LICENCE, 

justification  of  trespass  to  land  under,  73,  312.    See  Justification, 
to  person,  70, 160,  249. 
to  goods,  73,  579. 

LECTURES.    See  Copyright. 
copyright  in,  638. 

LEGAL  PROCEEDINGS, 

costs  of,  action  to  recover,  60. 

LEGAL  PROCESS, 

justification  of  trespass  under,  72,  316.    See  Justification. 

LESSEE.    See  Tenant. 

4  D  3 


62  INDEX. 

LESSOB.    See  Ebveesionek. 
obstruction  of  light  by,  471. 

LETTEES, 

right  of  property  in,  625. 

no  right  to  publish  -without  leave  of  writer  or  his  executor,  625. 

production  of  confidential  letters  in  courts  of  justice,  625. 

of  client,  received  by  solicitor,  625,  626. 

of  solicitor,  addressed  to  client,  copies  of,  626. 
use  of,  as  trade-mark,  683. 

LETTERS  PATENT.    See  Patents. 

LEVANT  AND  COUCHANT, 

rights  of  commoners  as  to  cattle,  399. 
extinguishment  of  right  of,  427. 

LEVEL  CROSSINGS, 

delay  in  opening  gates  at,  when  not  actionable,  40. 

tramway  at,  duty  to  protect  public  paying  toll,  718. 

evidence  of  negligence,  omission  to  whistle  in  foggy  weather  at,  757. 

leaving  gates  open,  757. 

where  gatekeeper  allows  person  to  cross  when  train  approaching, 
757. 
statutory  duty  to  erect  and  maintain  gates  at,  56,  816. 
negligent  management  of  gates  at,  56,  816. 
exceptionally  dangerous,  extra  precautions  necessary  at,  818,  819. 

LIBEL.    See  Defamation. 

LIBERTY, 

rights  of.    See  False  Imprisonment. 

LIBEBUM  TENMMENTVM, 

justification  of  trespass  to  land  under,  71,  315. 

LICENCE, 

general  effect  of,  385. 

may  be  conferred  by  parol  or  deed,  385. 
revocable  at  will  of  grantor,  385. 
of  pleasure,  distinct  from  licence  of  profit,  385. 

not  assignable,  385. 
coupled  with  interest,  385. 

difference  between,  and  bare  licence,  385. 
not  revocable,  385. 
kinds  of,  385. 

where  annexed  by  law  to  enjoyment  of  property,  385,  386. 

revocation  of,  388. 
where  position  of  licensee  altered  on  faith  of  licence  con- 
tinuing, 385,  389. 
where  licence  conferred  under  contract,  express  or  implied, 
385,  389. 
given  for  consideration,  390. 

implied  term  not  to  revoke,  390. 
justification  of  trespass  to  land  by,  73,  312,  385. 
obtained  by  misrepresentation,  does  not  excuse  trespass,  313. 
liability  of  licensor  to  bare  licensee,  722.    See  Negligence. 
to  use  a  patent,  671. 

when  granted  on  petition  to  Board  of  Trade,  671,  672. 

LICENSEE, 

injuries  to,  717,  722.    See  Negligence. 
of  a  patent,  rights  of,  671. 

LIEN, 

transfer  of  documents  of  title,  defeating  vendor's,  544. 
claim  of,  taking  possession  of  goods  under  unfounded,  amounts  to 
conversion,  584. 
justifying  refusal  to  deliver  up  goods,  591. 
.of  bailee  of  goods  with  forged  trade-mark  for  his  charges,  700. 
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LIGHT, 

right  to,  470. 

how  acquired,  470. 

no  natural  right  of  access  of,  470. 

by  grant  or  prescription,  405,  470,  473. 

where  house  let  for  particular  purpose,  471. 

where  unfinished  house  sold  with  openings  for  windows, 
471. 

under  Conveyancing  Act,  1881..  472. 
under  Prescription  Act,  473. 

access  of,  473. 

length  of  enjoyment  required,  474. 

interruption  of  enjoyment,  474. 

amount  of  light  necessary,  474. 

ancient  lights,  rights  of  owner  of,  475. 

Crown  not  hound  by  Act,  477, 
extinguishment  of,  477. 

by  abandonment,  477. 

by  alteration  in  windows,  478. 

by  unity  of  possession,  479. 
obstructions  to  access  of  light,  11,  479. 

substantial  priTation  of  light  necessary,  479. 

remedy  for,  by  injunction,  480. 
in  case  of  windows,  480. 
insufficient,  at  railway  stations,  719. 

liability  of  railway  companies  for  injuries  from,  719. 

LIMITATION. 

Statutes  of,  95,  297. 

commencement  of  period  of,  97. 

in  case  of  fraud,  98,  301. 
extension  of  period  in  certain  cases,  98. 

in  case  of  married  woman,  96,  98,  300,  420. 
in  respect  of  things  done  under  local  and  personal  statutes,  99. 
under  Municipal  Corporations  Act,  1882. ..99. 
under  Public  Authorities  Protection  Act,  1893... 99, 1045. 
in  case  of  same  remedy  in  different  courts,  99, 
of  actions  for  recovery  of  land,  297. 
occupation  by  tenant  at  will,  298. 

by  tenant  from  year  to  year,  298. 
wrongful  receipt  of  rent,  299. 
possession  of  coparcener,  joint  tenant,  or  tenant  in  common,  299. 

of  younger  brother  or  relation,  299. 
occupation  by  hondfide  purchasers  of  trust  estates,  299. 
acknowledgment  of  title,  300. 
entry  upon  land  and  continual  claim,  300. 
disabilities,  extending  period  for  bringing  action,  300. 
concealed  fraud,  98,  301. 

ecclesiastical  and  eleemosynary  corporations,  301. 
of  right  to  distrain,  323. 

under  Keal  Property  Act,  1833. ..328. 
under  Agricultural  Holdings  Act,  1883. ..323,  330, 
under  Bankruptcy  Act,  1883.. .324. 
under  Companies  Act,  1862. ..324. 
of  actions  for  infringement  of  copyright,  646,  652. 
of  liability  for  collisions  at  sea,  766. 
of  actions  against  justices,  949, 1047, 1051. 

LIMITED  EIGHTS, 

nuisance  from  exercise  in  excess  of,  abatement  of,  460. 

LIVE  STOCK, 

when  distrainable  for  rent,  333. 

under  Agricultural  Holdings  Act,  1883. ..333. 

LIVERY, 

right  of  servant  to,  by  hiring  and  service,  632. 
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LOAN  OF  GOODS, 

gratuitou,  745.    See  Bailment. 

LOCAL  AND  PEESONAL  STATUTES, 

limitation  of  actions  for  things  done  under,  99. 

LOCAL  AUTHORITIES.    See  Local  Government  Officers. 
injunction  to  restrain  excessive  exercise  of  powers,  1006. 

to  prevent  nuisances,  503. 
liabilities  of,  discharging  duties  of  surveyor  of  highways,  1003. 

LOCAL  GOVERNMENT  OFFICERS, 

trustees  and  commissioners  of  public  works,  1001. 
remedy  by  action  against,  1005. 

exemption  of,  from  personal  liability,  1005. 
injunction,  1006. 
liability  for  acts  of  contractors,  1007. 
liability  of  contractors,  1007. 
indemnity  of,  1008. 
surveyors  of  highways  and  county  bridges,  1008. 

LOCOMOTIVES, 

injury  from  fire  caused  by,  13, 44,  708. 

LODGER, 

goods  of,  not  distrainable,  329. 

summary  remedy  for  wrongful  distress,  342. 

LODGING-HOUSE  KEEPER, 

distinction  between  common  inn  and  lodging-house,  725. 
duty  of,  towards  lodger,  725. 

degree  of  care  required  of  lodger's  goods,  725. 

LORD  CAMPBELL'S  ACT, 
action  under,  877. 

for  benefit  of  certain  relations  of  deceased,  878. 

to  be  brought  by  executor  or  administrator,  878. 
damages  recovered  to  be  apportioned  by  jury,  878. 
period  within  which,  to  be  brought,  878. 
satisfaction  in  lifetime  of  deceased,  bar  to,  878. 
contributory  negligence  of  deceased,  when  bar  to,  878, 
wifeliving  in  adultery,  apart  from  husband,  cannot  maintain, 

879. 
damages  to  be  assessed  by  a  jury,  879. 
fatal  injury  from  negligence  of  shipowner  resident  abroad,  879. 

detention  of  ship  until  security  given,  879. 
protection  of  public  authority,  in  case  of,  1047. 
damages  recoverable,  879. 

mode  of  estimating,  880. 

funeral  expenses  not  recoverable,  881. 

deductions  to  be  made  in  estimating,  881, 
for  benefit  of  children,  881. 

what  persons  included  in  word  "  child,"  881. 
alien  is  within  the  Act,  881. 

LONDON  BUILDING  ACT, 

provisions  as  to  pulling  down  walls,  350. 

LUGGAGE, 

personal,  railway  companies  not  common  carriers  of,  727. 
when  liable  for,  728,  786. 

LUNATICS, 

confinement  of  dangerous,  184. 

urgency  orders  under  Lunacy  Act,  185, 
protection  of  person  acting  under  Lunacy  Act,  185. 

liability  for  torts,  at  common  law,  151. 

under  Statutes  of  Limitation,  disability  of,  300, 
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MACHLNEKY, 

movable,  reputed  ownership  of,  559. 

trade,  transfer  of,  616. 

under  bill  of  sale,  530. 

dangerous,  liability  under  Employers'  Liability  Act,  for,  780. 

adjoining  highways,  895. 
MAD  DOG, 

duty  of  owner  of,  715. 

MAGAZINE.    See  Copyright. 
copyright  in,  641. 
in  serials  in,  641. 
in  title  of,  641. 

MAGISTRATES.    See  Judicial  Officers. 
statements  by,  when  privileged,  205. 
reports  of  proceedings  before,  219,  220. 
unfounded  informations  before,  248. 

MAINTENANCE, 

what  constitutes,  30. 
action  of,  30. 

malicious  motive,  gist  of,  30. 

motive  for  assignment  of  debt  not  now  inquired  into,  31, 
costs  of  defending  suit  recoverable  in,  30. 
of  married  woman,  875,  876. 
of  ways,  439. 
of  watercourses,  458. 
of  fences,  481,  482. 
MALICE, 

generally,  21. 

in  law,  22,  27. 

motive,  when  immaterial,  24. 
where  right  absolute,  24. 
selling  goods  of  manufacturer  at  undervalue,  26. 
natural  user  of  land,  26. 
defamatory  but  true  statements,  26. 
motive  when  material,  27. 
malicious  prosecution  by  court-martial,  3. 
malicious  process,  29. 

malicious  presentation  of  winding-up  petition,  30. 
maintenance  and  champerty,  30. 
maliciously  issuing  execution,  31. 
conspiracy,  32.    See  Conspiracy. 
in  slander  and  libel,  23,  203. 
malice  in  law,  203. 
malice  in  fact,  227. 
in  malicious  prosecution,  254. 

of  corporations,  261. 
in  trespasses  to  land,  346. 

MALICIOUS  AREEST, 

under  judge's  order,  under  Debtors  Act,  182. 

application  to  discharge  order,  183. 

liability  of  solicitor  for  knowingly  effecting,  185. 
arrest  for  purposes  of  extortion,  184. 

MALICIOUS  DAMAGE  ACT,  1881, 
arrest  under,  without  warrant,  177. 

to  justify,  trespass  must  be  wilful  and  malicious,  177, 
offence  must  have  been  actually  committed,  177. 
offender  must  have  been  taken  in  the  act,  177. 
trespass,  not  wilful  or  malicious,  when,  177. 

MALICIOUS  PROCESS, 

reasonable  and  probable  cause  for  bringing  action,  29. 
motive  for  bringing  action  immaterial,  29. 
want  of,  evidence  of,  29,  30. 

proceedings  must  have  been  set  aside  to  constitute,  29. 
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MALICIOUS  PROSECUTION, 

action  against  corporation,  143,  261. 
what  is,  247. 

the  prosecution,  248. 
indictment,  248. 

information  before  magistrates,  248. 
absence  of  reasonable  and  probable  cause,  70,  249-254. 
questions  for  judge,  249,  250. 
questions  for  jury,  250. 
malice,  254. 

termination  of  the  prosecution,  258. 
remedies,  259. 

action  for  damages,  259. 

not  triable  in  County  Court,  1065,  note  (p), 
damages  recoverable,  259,  260. 
mitigation  of  damages,  260. 
the  tort-feasor,  260. 

prosecution  by  an  agent,  260. 
corporations,  261. 
maliciously  causing  search-warrant  to  issue,  261,  941. 
malicious  exhibition  of  articles  of  the  peace,  262. 
malicious  presentation  of  winding-up  petition,  30,  264. 
malicious  proceedings  by  court-martial,  3. 

MANDAMUS, 

remedy  by,  generally,  904. 

against  whom  granted,  904. 
issue  of  writ  in  discretion  of  court,  904. 
bond  fide  interest  of  applicant  necessary,  904. 
when  granted,  905. 

where  no  other  equally  convenient  remedy,  905. 
both  legal  right  and  legal  obligation  to  be  made  out,  906. 
servants  of  Crown,  writ  does  not  lie  against,  907. 
to  judicial  officers,  907. 

to  hear  and  determine,  907. 
secus,  to  exercise  doubtful  jurisdiction,  907. 
to  ministerial  officers,  907. 
to  gaolers,  907. 

to  trustees  of  public  charity,  907. 
to  corporation,  to  allow  inspection  of  books  and  records, 

908. 
to  officers  of  Crown  holding  property  for  Crown,  not 

granted,  908. 
to  lord  of  manor  to  hold  court,  908. 
where  remedy  by  indictment  lies,  writ  not  granted,  909. 
to  overseers  or  clergyman  to  bury  pauper,  909. 
to  compel  surrender  of  public  documents,  909. 
to  former  town  clerk,  910. 
to  retired  overseer,  910. 
to  dismissed  clerk  of  chartered  company,  910. 
to  elect  to  public  office,  910. 

where  office  vacant  or  election  of  holder  void,  910.     • 
to  admit  to  public  office,  910. 

validity  of  election  to  office  triable  by  mandamus,  911. 
writ  does  not  lie  to  admit  to  private  appointment,  911. 
to  presentative  benefice,  911. 
to  restore  to  public  office,  912. 

on  proof  of  wrongful  dismissal,  912. 

difference  between  mandamus  to  admit  and  to  restore, 

913. 
to  freehold  office,  913. 

causes  of  forfeiture  of  freehold  office,  913. 
to  offices  held  at  will,  914. 

where  visitatorial  powers  exist  excluding  remedy,  915. 
medical  practitioners  to  register,  915. 
conditions  precedent  to  issue  of  writ,  916. 
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MANDAMUS — continued. 

remedy  by,  generally — continued. 
action  for  false  return,  916. 
for  mandamus,  917. 
for  damages,  lies  where  writ  lies,  917. 
to  make  compensation  under  Lands  Clauses  Act,  1035. 

MANOR, 

common  io,  rights  of,  411-415. 
customs  of,  409. 
court  of,  19,  38, 119,  908. 
lord  of,  rights  of,  412. 

claim  by  prescription  to  private  chancel  or  chapel,  372. 

MAN-TRAPS, 

illegality  of,  164,  724. 

MANUFACTURERS, 

reputed  ownership  of  goods  in  possession  of,  565. 

MANUSCRIPT, 

common  law  right  to,  638. 

MARITAL  RIGHTS, 
injuries  to,  858. 

right  of  husband  to  custody  of  wife,  858. 
personal  injuries  to  wife,  858. 

discharge  by  conviction  before  justices,  858. 
enticing  away  and  harbouring  married  women,  858. 

the  damages,  859. 
adultery,  859. 

the  damages,  860. 

application  of,  862. 
MARKET, 

right  to,  how  acquired,  635. 
tolls,  right  to  take,  how  acquired,  636. 
stallage,  what  is,  636. 
disturbance  of,  6,  637. 
what  constitutes,  637. 

evasion  of  toll,  proof  required  to  establish,  637. 
setting  up  rival  markets,  636,  637. 
remedy  for,  when  merely  regulated  by  statute,  638. 
extinguishment  of  right  to,  637. 
liability  of  grantee  towards  persons  using,  638,  717. 
right  of  way  to,  claim  by  custom,  442. 

MARKET  OVERT, 
sale  in,  511. 

what  constitutes,  511,  512,  513. 
of  stolen  goods,  513. 

conviction  of  thief,  513. 
revesting  of  property,  513,  514. 

MARRIAGE.    See  Husband  ;  Wife. 

false  representation  to  bring  about,  829,  839. 
broken  off  in  consequence  of  slander,  48. 
privileged  communications  as  to,  212. 
discharge  by,  91. 

of  woman  injured,  91. 
of  female  wrong-doer,  91. 
transfer  of  rights  of  property  by,  264. 
immovables,  264. 
movables,  266,  267. 
fruits  of  wife's  labour,  267. 
rights  of  wife  after  judicial  separation,  267. 
after  dissolution  of  marriage,  268,  873. 
after  desertion,  268. 
settlement  in  fraud  of  creditors,  281,  283,  284. 
period  of  limitation  of  action  to  recover  land  or  reat,  barred  bv 
300, 301.  ■^ 
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MAEEIBD  WOMAN.    See  Husband  ;  Wife. 
torts  committed  by,  before  marriage,  148. 

liability  of  husband  for,  at  common  law,  148. 

since  Married  Women's  Property  Act,  1882, ..148, 149. 
after  marriage,  149. 

liability  of  husband  at  common  law,  149. 
may  be  sued  as  if/eroe  sole,  150. 
costs  against,  150. 
may  sue  husband  for  torts  affecting  separate  estate,  151. 
subject  to  bankruptcy  laws  if  trading  separately  from  husband,  150. 
death  of,  relieves  husband  from  liability  for  her  torts,  150. 
fraud  by,  846.' 

MASTER.    See  Servant  ;  Workmen's  Compensation  Act. 
liability  of,  for  negligence  of  servant,  122. 
scope  of  the  employment,  122. 
owners  of  carriagesj  for  acts  of  coachmen,  132. 
borrowers  of  carriages,  for  driver's  negligence,  132. 
shipowners,  132. 

contractor  and  sub-contractor,  137. 
liability  in  case  of  fellow-servants,  779. 

Employers'  Liability  Act,  780.    See  Employers'  Liability  Act. 
in  the  case  of  volunteers,  784. 
for  conversion  by  a  servant,  585. 
rights  of,  10,  848. 

for  personal  injuries  to  servant,  848. 

arising  from  breach  of  contract,  848. 
causing  death,  849. 
to  a  child,  849. 
remedy  for,  849. 
damages,  849. 
for  enticing  away  and  harbouring  servants,  850. 
the  service,  851. 
damages,  851. 
seduction  of  female  servants,  851.     See  Seduction. 
the  service,  852. 

pretended  hiring,  854. 
married  daughters,  855. 
the  paternity,  855. 

occasioned  by  plaintiff's  own  misconduct,  855, 
the  remedy,  856. 

the  damages,  856. 
aggravation,  856. 
mitigation,  857. 
MAXIMS, 

acta  exteriora  indicant  interiora  secreta,  76. 

actio  personalis  moritur  cum  person^,  85,  86,  87. 

causa  causae  est  causa  causati,  497. 

cujus  est  solum,  ejus  est  usque  ad  coelum,  296,  308. 

damnum  sine  injuria,  74. 

ex  damno  sine  injuria  non  oritur  actio,  2. 

id  certum  est,  quod  certum  reddi  potest,  319. 

incuria  dans  locum  injurise,  757. 

judicium  a  non  suo  judice  datum  nuUius  est  momenti,  951 

nemo  debet  bis  vexari  pro  eMem  causfi,,  81. 

nemo  debet  esse  judex  in  propria  su^  causS,  921. 

nemo  suam  turpitudinem  allegans  est  audiendus,  107. 

omnis  ratihabitio  retrotrahitur  et  mandate  priori  sequiparatur,  138 

quando  aliquid  conceditur,  conceditnr  id  sine  quo  res  ipsa  esse  non 

potest,  371,  424. 
qui  facit  per  alium  facit  per  se,  124. 
quioquid  plantatur  solo,  solo  cedit,  384. 
res  inter  alios  acta,  64. 
respondeat  superior,  121. 

sic  utere  tuo,  ut  alienum  non  Isedas,  486.  487,  501. 
solutio  pretii  emptionis  loco  habetur,  548. 
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MAXIMS— continued. 

ubi  jus,  ibi  remedium,  103. 

volenti  non  fit  injuria,  784. 
MAYHEM, 

what  constitutes,  159. 
MAYPOLE, 

right  to  erect,  by  custom,  407. 
MEASURE  OP  DAMAGES,    See  Damages. 
MEDICAL  EXPENSES, 

when  recoverable,  as  damages,  61. 

under  Employers'  Liability  Act,  881. 
under  Workmen's  Compensation  Act,  810. 
MEDICAL  PRACTITI0NEE8, 

defamation  of,  47, 192,  197. 

mandamus  to  restore  to  register,  915, 

gift  by  patient  to,  when  valid,  509. 
MENIAL  SERVANT, 

not  within  Employers*  Liability  Act,  1880.. .782,  note  (o). 
MERCHANT  SHIPPING  ACT,  1894, 

arrest  under,  to  keep  order  in  passenger  steamers,  179. 
to  convey  deserter  on  board  ship,  179. 
penalty  for  illegal  arrest,  179. 

bar  to  action  for  false  imprisonment,  179. 
MERGER, 

extinguishment  of  easements  by,  425,  428. 
MESNE  PROCESS, 

duty  of  sheriff  to  execute  writ,  953. 
MESNE  PROFITS, 

what  are,  349. 

METROPOLIS  MANAGEMENT  ACTS, 

justification  of  demolition  of  house  under,  318. 
control  of  owner  over  land  taken  under,  379. 
METROPOLITAN  POLICE  DISTRICT, 

arrest  of  persons  within,  176  note  (6),  180. 
MILITARY  OPEICEES, 
liabilities  of,  3,  999. 

non-liability  of,  for  acts  done  in  discharge  of  duty,  999, 
by  command  of  superior  officer,  if  legal,  999, 
for  acts  of  their  subordinates,  153,  999, 
to  subordinate  ofiicers,  999. 
MILLPOND, 

liability  of  landlord  for  nuisance  from,  497. 
MILLS, 

nuisance  by  noise  from,  when  actionable,  495, 

wind,  access  of  air  to,  not  claimable  under  Prescription  Act,  417, 475, 

not  to  be  within  certain  distance  of  highway,  895, 
water,  diversion  of  water  from,  action  by  reversioner  for,  356. 
acquisition  of  right  to  water  for,  by  prescription,  453. 

implied  grant  of  right  to  water,  on  sale  of  mill,  456. 
destruction  of,  right  to  acquired  watercourse  not  extinguished 
by,  459. 
nor  by  slight  alteration  in  dominant  tenement,  459. 
MINERALS, 

right  to  get,  348,  393. 
reservation  of,  in  grant  of  land,  371. 
ownership  of,  371. 
support  from  subsoil,  462. 

injunction  to  restrain  disturbance  of,  470. 
under  railways  and  canals,  465. 

unguarded  mining-shafts,  liability  for  injury  from,  710. 
compensation  for  compulsory  purchase  of,  466, 1017. 
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MINES, 

watercourses  in,  453,  490. 

tin,  rights  of  miners  in  Cornish,  413. 

waste  in,  361. 

held  in  common,  rights  of  tenants  in  common,  352. 

under  railways  and  canals,  465. 

excavation  of,  liability  of  mine  owner  for  subsidence,  462,  464,  467. 
owner  not  liable  for  acts  of  predecessor  in  title,  2. 

drainage  of,  454,  455. 

flooding  of,  nuisance  from,  487-489. 

compulsory  purchase  of,  466, 1017. 
MINING-SHAFTS, 

unguarded,  liability  of  owner  for  injuries  from,  710. 
MINISTERIAL  OFFICERS, 

mandamus  to,  907-909.    See  Mandamus. 

generally,  950. 

liability  where    court  has  no  jurisdiction  or  authority  to  issue 
process,  950. 

exemption  from  liability,  951. 

constables,  952,  992.    See  Constables. 
'  exemption  for  acts  done  in  obedience  to  warrants,  952. 

excess  of  authority,  994. 
statutory  protection,  952, 1045. 

the  high  sheriff,  953.    See  Shekipp. 

the  high  bailiff  of  the  County  Court,  988.    See  Countt  Court 
Opfioees. 

gaolers,  996. 

officer  of  the  Court  of  Bankruptcy,  997. 
MINISTERS, 

petitions  to,  when  privileged,  216. 
MISCHIEVOUS  ANIMAL.    See  Animal. 
MISDEMEANOUR, 

arrest  for  a,  justification  of,  174. 

MISFEASANCE, 

liability  of  local  authority  for,  1003. 
district  council  for,  896. ' 
MISREPRESENTATION.    See  False  Rbpeesbntation  ;  Fkaud. 

licence  obtained  by,  does  not  excuse  trespass  to  land,  313. 

false  statement  honestly  made,  819. 

MISTAKE, 

trespass  to  land  by,  15,  345. 
arrest  by,  171,  976. 

liability  for  seizure  of  wrong  goods  by,  599. 
MITIGATION  OF  DAMAGES, 
generally,  63. 

in  assault  and  false  imprisonment,  187, 188. 
in  slander  and  libel,  63,  64,  243. 

libels  by  plaintiff  on  defendant,  243. 
offers  of  apology,  244. 
in  malicious  prosecution,  260. 
in  actions  of  trespass  to  goods,  63,  597. 
of  trover  against  third  party,  599. 
in  actions  for  seduction,  857. 

MIXING  CHATTELS, 

title  to  chattels  when  mixed,  507. 

trust  property  mixed  by  agent  or  trustee,  507. 
MONET 

obtained  by  force  or  extortion,  action  for,  38,  39. 

obtained  by  fraud,  recovery  of,  843. 

paid  into  court,  claim  reduced  by,  1068. 

MORTGAGE 

by  trader,  an  act  of  bankruptcy,  290. 
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MOTHER, 

right  to  appoint  guardian  of  child  865. 

power  of  court  in  case  of  cruelty  to  child  by,  867. 

right  of,  to  custody  of  infant  child,  869. 

to  custody  of  illegitimate  child,  870. 

right  of  access,  to  infant  children,  871. 

after  judicial  separation  or  dissolution  of  marriage,  872. 

MOTIVE.  See  Malice. 
in  case  of  fraud,  827. 
when  immaterial,  24. 
when  material,  27. 

MOVABLE  MACHINERY, 

reputed  ownership  of,  559. 
MOVABLES, 

rights  to,  6.    See  Goods  and  Chattels. 

MUSICAL  COMPOSITIONS.    See  Copyright. 
copyright  in,  647. 
unlawful  representations  of,  649. 

NAME, 

no  right  of  property  in  use  of  particular,  679,  682. 

NATURAL  SERVITUDES, 
rights  of,  391,  446. 

NAVAL  OFFICERS, 

liabilities  of,"  3, 153,  761,  999.    See  also  Military  Officers. 

NAVIGABLE  RIVERS, 

rights  of  riparian  owners,  451. 
right  to  beds  of,  375,  897. 
right  to  banks  of,  882. 
access  to,  380. 
weirs  in,  right  to,  396. 
right  of  navigation,  at  common  law,  898. 
extent  of  right,  898. 

action  for,  obstruction  of,  when  maintainable,  898. 
indictment  for  obstruction  of,  898. 
grant  of  rights  in  river,  subject  to,  899. 
when  taken  away  by  statute,  899. 
where  bed  is  private  property,  899. 

right  of  owner  to  interfere  with  bed,  899. 
right  of  towing  along  banks  of,  899.  ' 

not  recognized  by  general  common  law,  899. 
acquisition  of,  by  usage,  900. 
evidence  of  dedication,  900. 
right  of  fishing  in,  396^,  900. 

public  have  prima  facie,  900. 

saving  of  several  fisheries  by  Magna  Charta,  907. 

presumption  of  several  fishery  from  long  enjoyment,  900. 

ouster  of  public  right,  900. 
abandonment  of  several  fishery  can  only  be  by  deed,  900. 
obstructions  in,  11, 12,  75,  900. 
how  caused,  900. 

liability  of  occupier  of  wharf  for,  901. 

justification  for,  by  riparian  owners  of  stream  not  a  highway,  901. 
liability  for,  by  wreck,  901. 

abandonment  of  wreck,  effect  of,  901. 
non-liability  of  shipowner,  901. 
liability  where  piles  left  in  bed  of  river  by  contractor,  901. 
removal  of,  by  private  individual,  when  justifiable,  902. 
extent  of  right  of,  902. 

NAVIGATION, 

negligent,  damage  from,  56,  757,  776. 
obstruction  of,  in  navigable  rivers,  12,  901. 
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NAVIGATION  COMPANIES, 

right  of,  .to  possession  of  soil  of  towing-paths  and  banks  so  as  to 
maintain  trespass  for  cutting  trees,  305. 
to  soil  of  towing-paths  and  banks,  &c.,  381. 
in  navigable  rivers,  as  regards  the  public,  899. 
liability  of,  for  negligent  exercise  of  statutory  powers,  899. 

NECESSITY, 

easement  by,  437. 
way,  423,  437.    ! 
water,  446. 
support,  461. 

extinction  of,  424,  427,  428,  438. 
common  highway  of,  888. 

NEGLIGENCE, 

generally,  what  it  is,  13,  701. 

duty  to  exercise  care  and  skill,  701. 

mere  proximity  imposing,  13,  754,  770. 
cases  where  no  duty  by  defendant  to  plaintiff,  702,  703. 
definition  of,  assuming  a  duty  to  be  careful,  13,  703. 
breach  of  duty  necessary,  703. 
inevitable  accident,  703. 
act  of  God,  704. 

frost  bursting  water-pipes,  704. 
extraordinary  high  tides,  704. 
duty  imposed  on  occupiers  of  real  property,  705. 

injuries  from  improper  or  negligent  mining,  705. 
injuries  from  dangerous  or  noxious  things  escaping  from  land,  705. 
from  fire,  to  neighbour,  705. 

liability  for,  at  common  law,  705. 
non-liability  for,  by  statute,  706. 
statutory  liability  of  servants,  707. 
from  sparks  of  locomotive  engines,  13,  44,  55,  708,  709. 
amount  of  care  required  in  construction  of  engine,  708, 

709. 
proof  of  sparks'  escape  is  evidence  of  negligence,  709. 
liability  of  railway  company  under  Eailway  Fires  Act, 
1905.. .709. 
compensation  for   entering  lands   to   extinguish 

fire,  710. 
notice  of  claim  and  particulars  of  damage,  710. 
from  unguarded  wells  and  mining  sbaifts,  710. 
duty  of  occupier,  to  persons  lawfully  entering  on  land,  711. 

action  for  nuisance  or  for  negligence,  for  breach  of,  711,  892. 
in  the  case  of  trespassers,  711,  712. 
duty  of  owner  of  chattels,  712. 

when  not  dangerous  or  noxious  in  themselves,  712. 
injuries  from  explosives  introduced  into  building,  712. 

from  mixing  of  innocuous  things  liable  to  explode  when 

mixed,  712. 
from  leaving  a  loaded  gun,  712. 
from  leaving  horse  and  cart  unattended  in  street,  712. 
from  objects  falling  from  crane,  712. 
from  lamp  overhanging  highway,  712. 
from  setting  in  motion  a  chattel  which  is  a  source  of  danger, 

14,  712.    See  Collision. 
from  keeping  ferocious  animals,  713. 
degree  of  care  required,  713. 
animals /er«  naturs,  713. 

mansuetsB  naturse,  713. 
ferocious  dogs,  14,  713,  714.    See  Dogs. 
the  scienter,  714. 
damages  recoverable,  715. 
liability  of  owner  under  Dogs  Act,  1865.  ..716. 
no  general  duty  to  take  care  of  one's  own  property,  716, 
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duty,  to  invitees,  of  owner  of  property,  14,  717, 
circumstances  on  which  the  duty  depends,  717. 
in  case  of  carriage  of  passengers,  14,  717. 

extent  of  duty  where  escape  from  danger  is  difficult,  717. 
in  case  of  owner  of  market  taking  tolls,  638,  717. 
licensee  of  theatre,  717,  718. 

permanent  way  and  rolling-stock  of  railway  company,  718. 
trustees  of  docks  and  wharves  taking  toll  from  public,  718. 

absence  of  warning  of  danger,  718. 
dangerous  canals  open  for  public  use,  718. 
tramways,  718. 
ferries,  718. 
railway  stations,  718,  743. 

insufficient  lights  and  guards,  718. 
extent  of  duty  of  company  towards  public,  719. 
contributory  negligence  exonerating  company,  720. 
private  premises,  720. 

reasonable  care  only  to  be  exercised  by  owner,  720. 
what  constitutes  invitation  to  use  pathway  to  house, 

720. 
person  engaged  in  matter  of  common  interest,  720. 
instances  of  persons  to  whom  duty  extends,  721. 
duty  of  invitor,  cannot  be  delegated,  722. 
to  give  warning  of  danger,  14,  722. 
when  warning  discharges  invitor,  722. 
mere  permission  to  use,  does  not  create  duty  to 
warn,  722. 
duty  to  bare  licensee,  722. 

trap  must  not  be  set  by  licensor,  722. 

gratuitous  lender  of  article  bound  to  warn  borrower  of  known 

defects,  723. 
when  licensor  bound  to  give  warning  of  danger,  723. 
duty  to  trespassers,  723. 

no  legal  obligation  to  keep  property  safe  or  give  warning  of 

danger,  723. 
liability  of  owner  for  leaving  dangerous  instruments  without 

notice  on  land,  724. 
acquiescence  of  owner  of  land  may  turn  trespasser  into  licensee,  724. 
duty  of  innkeepers,  14, 18,  724-726.     See  Innkeeper. 

lodging-house  keeper,  425.     See  Lodging-house  Keepek. 
common  carriers,  by  land,  14,  726-738.    See  Common  Cabeiees. 
carriers  by  sea,  738-742.     See  Oakeieks  by  Sea. 
carriers  of  passengers,  742.     See  Common  Cabeiees. 

invitation  to  alight,  744. 
bailee  of  goods,  14,  745-748.    See  Bailment. 
pledgee  of  chattels,  14,  749.    See  Pledge. 
pawnbrokers,  750.     See  Pawnbbokee. 
gratuitous  bailees,  14,  750.     See  Bailees. 
professional  and  other  skilled  persons,  752. 
architect,  14. 
solicitors,  14,  752. 
barristers,  753. 
surveyors  and  valuers,  753. 
arbitrators,  753. 
physicians  and  surgeons,  753. 
duty  to  be  reasonably  careful  arising  from  conscious  proximity  to 
persons  or  property  of  others,  13,  754,  770. 
duty  of  drivers  on  public  highway,  754. 
collisions  in  public  thoroughfares,  754.    See  Collision. 
evidence  of  negligence,  756. 
on  railways,  756,  757. 
collisions  at  sea,  757.    See  Collision. 
inevitable  accident,  763. 
compulsory  pilotage,  764, 
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collisions  at  sea — continued. 
with,  foreign  ships,  766. 
limitation  of  liability  for,  766. 
pulling  down  houses,  770. 

obligation  to  take  reasonable  care,  770. 
infectious  and  contagious  diseases,  770. 
duty  not  to  spread,  770. 
statutory  provisions  against  spreading,  771. 
general  liability  at  common  law,  771. 
contributory  negligence,  772.    See  Costeibutoey  Nbgliqekce. 
passenger  and  driver,  776. 

doctrine  of  identification  no  longer  holds  good,  776. 
children,  accidents  to,  776.    See  Goktributoby  Negliqencb. 
under  Lord  Campbell's  Act,  878. 
duties  imposed  by  existence  of  contract,  778. 
upon  telegraph  company,  778. 
from  relation  of  principal  and  agent,  778. 
landlord  and  tenant,  778. 

master  and  servant,  778.    See  Master  ;  Servant. 
liability  for,  in  case  of  fellow-servants,  779.    See  Eellow-Sekvants. 

in  case  of  mere  volunteers,  780. 
liability  of  employer,  for  injuries  to  workmen,  780. 

under  Employers'  Liability  Act,  1880.. .780.    See  Employees' 

Liability  Act. 
under  Workmen's  Compensation  Act,  1897. ..788.    fiee  Wokk- 
mbn's  Compensation  Act. 
duties  imposed  by  statute,  815. 

breach  of,  when  giving  rise  to  action  for  negligence,  815, 
neglect  of  railway  companies  to  erect  and  maintain  bridges  over 
highways,  816. 
duty  of  company  to  keep  approaches  in  repair,  816,  note  (Ji). 
negligent  management  of  railway  gates  across  public  highways, 
816, 
duty  to  keep  gates  closed,  816. 

railway  made  without  statutory  authority,  non-liability  of 

proprietors  to  erect  gates,  817. 

negligent  exercise  of  statutory  powers,  818. 

in  case  of  railway  companies,  818. 

of  canal  companies,  818. 

duty  voluntarily  undertaken,  819. 

liability  for  improper  performance,  819. 
negligent  misrepresentations,  liability  for,  819.     See  Fraud. 

false  statement  honestly  made,  non-liability  for,  819. 
shipowner's  liability  for,  enlargement  of  remedy,  820,  879. 

under  Shipowners  Negligence  (Eemedies)  Act,  1905. ..820. 
procedure  for  detention  of  ship,  821. 
person  who  may  detain  ship,  821,  note  Qe). 
in  maintenance  of  market  premises,  638,  717. 

in  maintenance  of  bridges  over  highways  by  railway  companies,  816. 
in  management  of  gates  across  highways,  56,  816, 
damage  in  actions  of,  55. 

NEGOTIABLE  SECURITY, 

conversion  of,  damages  recoverable  for,  601. 
right  of  property  in  the  document,  626. 

in  case  of  non-negotiable  instrument,  625, 

NETS, 

right  to  hang  and  dry,  on  neighbour's  land,  407,  409,  431. 
right  to  land  on  river  bank,  405. 
distraint,  da/mage  feasant,  103. 
right  to  fish  with,  8,  632. 

NEW  TRIAL, 

when  granted  for  insufficient  damages,  110,  242,  244, 
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NEWSPAPER, 

copyright  in,  641. 

NEWSPAPER  REPORTS, 

■what  is  a  newspaper,  222,  note  {y). 
■when  privileged, 

of  trials  in  courts  of  justice,  218. 

ex  parte  statements  and  preliminary  proceedings,  219,  220. 
of  proceedings  in  Parliament,  220. 

at  public  meetings,  vestry  meetings,  &c.,  221. 
reviews  and  criticisms,  224, 
publication,  237. 
apology  for  libel,  240. 
of  public  speeches,  copyright  in,  641. 

NIGHT-TIME, 

arrest  of  persons  committing  indictable  offeaces  in,  177,  178. 

NOISE.    See  Nuisance. 

nuisance  from,  40,  355,  494. 

playing  and  singing  in  adjoining  house?,  494,  note  (e). 

NOISOME  TRADE.    See  Nuisance. 
annoyance  from,  492. 
prescriptive  right  to  exercise,  494. 
injunction  to  restrain  nuisance  from,  502. 

NON-FEASANCE, 

non-liability  of  local  authority  for,  1003. 

NOTES.     See  Bank  Note  ;  Bills  of  Exchange. 
taking,  at  lectures,  how  far  allowable,  638,  646. 

NOTICE, 

dealings  with  bankrupt  without,  275. 

to  remove  nuisances,  72, 100,  504.     See  Nuisance. 

under  Employers'  Liability  Act,  786. 

under  Workmen's  Compensation  Act,  790. 

NOTICE  OF  ACTION, 

repeal  of  public  statutes  requiring,  1048. 
ia  what  kind  of  actions,  formerly  required,  1055. 
time  for  giving,  when  required,  1056. 
form  of,  when  required,  1057. 
See  Public  Authorities  Protection  Act. 

NOVEL.    See  Copvbight. 
copyright  in  plot  of,  646. 

NOVELTY 

in  patent  right,  664.    See  Patents. 

NOXIOUS  GASES.    See  Nuisance. 
nuisance  from,  495. 

NUISANCE, 

from  railways,  40. 

from  canals,  40. 

under  Public  Health  Act,  486,  nole  (e). 

collecting  crowd  constitutes  a,  155. 

meaning  of,  as  applied  to  enjoyment  of  proprietary  rights,  486. 

interference  with  incorporeal  rights  in  land,  486. 
under  Public  Health  Act,  1875. ..486,  note  (e). 
to  private  rights,  486. 

reasonable  enjoyment  of  plaintifl's  property,  486. 

substantial  interference  with  enjoyment,  486. 

reasonable  user,  not  the  test,  486,  note  (i). 

flooding  of  mines,  487. 

rain  water  descending  on  neighbour's  house  or  land,  488. 

sewer  on  owner's  land  or  premises,  488. 

dangerous  objects  brought  on  owner's  land,  488. 

natural  and  artificial  user  of  land,  distinction  between,  489. 

A.  4  E 
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to  private  rights — continued. 

artificial  ereotion,  collecting  unnatural  amount  of  rain  water, 

489. 
diversion  of  natural  watercourse,  causing  injury  to  neighbour, 

490. 
working  of  mine,  letting  in  water  to  adjoining  mine,  490. 
water  percolating  into  neighbour's  cellar,  490. 
cattle  injured  by  decayed  fencing  wire,  490. 

by  eating  yew-tree  overhanging  plaintiff's  land,  487,  491. 
limitation  of  liability,  491. 
offensive  smells,  491-494. 
noisome  trades,  annoyance  from,  492. 

sensible  injury  to  value  of  neighbouring  property,  492. 
prescriptive  right  to  exercise,  74,  494. 
conversion  of  premises  from  ordinary  use  so  as  to  be  nuisance, 

493. 
interference  with  reasonable  enjoyment  must  be  substantial, 

486,  491,  493. 
lawful  trades  so  carried  on  as  to  be  nuisance,  493. 
IDrescriptive  right  to  cause  nuisance,  494. 
noise,  494. 

disturbance  of  enjoyment  of  occupier  of  dwelling-house, 

494. 
not  greater  than  necessary  for  defendant's  trade,  no  defence, 

494. 
whether  nuisance  or  not  is  a  question  of  degree,  495. 
secus,  where  malice  exists,  495. 
acts  of  several  persons  taken  separately,  not  actionable,  495. 
taken  in  aggregate,  quobre,  whether  actionable,  495. 
relief  by  injunctioD,  495. 
noxious  gases  caused  by  several  persons,  495. 
action  against  one  or  more  lies,  495. 
Ijroportionate  damages  recoverable  from  each  person,  495. 
joint  wrong-doers,  495. 
reversion,  injury  to,  from  nuisance,  496. 
continuing  nuisance,  496. 

action,  quotits  toties,  maintainable,  496. 
landlord,  liability  of,  for  nuisance,  496. 

where  land  bought  or  sold  with  nuisance  on  it,  496. 
where  premises,  not  in  themselves  a  nuisance,  are  demised, 
497. 
not  liable  for  smoke  caused  by  tenant,  497. 
where  premises  are  ruinous  or  dangerous  to  neighbours,  498', 

when  not  liable,  498. 
where  both  landlord  and  tenant  liable,  either  may  be  sued, 
499. 
judgment  against  one  is  satisfaction  for  wrong,  499, 
reversioner,  liability  of,  499. 
occupier,  liability  of,  500. 
from  fire,  707. 

from  railways,  700. 
remedici  for  nuisance,  500=603i 
by  action,  500,  9. 

by  private  persons,  10-12. 
damages  recoverable,  500. 
by  injunction,  501-50S.    See  Isjdkction. 
to  prevent  nuisances,  59 1 . 

when  court  will  interfere,  502,  503"* 
when  damages,  instead  of  injunction,  gi'J'eiU,  502. 
enforceable  by  sequestration,  503. 
quia  timet  action,  503. 
against  local  authorities,  503. 
.ocquiescence  precluding  relief,  503. 
to  prevent  obstruction  to  right  of  w.iy,  445.- 
to  access  cf  light,  480. 
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N  UISANOE— coji^iwMerf. 

to  private  rights — continued. 

remedies  for  nuisance — continued. 

by  abatement  72, 100, 101,  504.    See  Abatement. 

arising  from  excessive  exercise  of  limited  riglits,  460. 
peaceable  entry  to  abate  existing  nuisance,  101,  504. 
entry  after  notice  of  existence  of  nuisance,  72,  100, 
504,  505. 
without  notice,  in  cases  of  emergency,  101. 
notice  not  necessary  for  nuisance  of  commission,  505. 
notice  delivered  at  premises,  subsequent  occupier  bound 

by,  505. 
of  nuisances  upon  commons,  430. 
justification  of  nuisance,  505. 

authority  conferred  by  statute,  505. 

to  be  exercised  without  negligence,  50G. 
to  public  rights  generally,  10. 

to  highways,  892.    Bee  Highways. 

from  neglect  of  statutory  duties,  816. 

neglect  of  railway  companies  to  erect  and  maintain  bridges 

over,  816. 
negligent  management  of  railway  gates  placed  across,  816. 
remedies  for,  901. 
obstructions  in  highways,  11,  71,  773,  890. 
removal  of,  11,  902. 
expenses  of,  11. 
deviation  from,  to  avoid,  435,  886,  903. 
remedies  for,  11,  902. 
injunction  to  prevent,  445. 
obstructions  in  navigable  rivers,  11, 12,  304,  900. 
removal  of,  902. 
remedies  for,  11,  902. 

NULLA  BONA, 

return  of,  by  sheriff,  982, 

OBSTRUCTIONS, 

in  highways,  11,  71,  773,  890.    Bee  Highways. 

removal  of,  11,  902. 
expenses  of,  11, 

deviation,  to  avoid,  435,  886,  903. 

injunction  to  prevent,  445. 
in  navigable  rivers,  11, 12,  304,  900.    See  Navigable  Rivees. 

removal  of,  902. 
in  watercourses,  removal  of,  461. 
to  access  of  light,  479. 
to  access  to  premises,  by  goods,  580. 

OCCUPATION, 

title  to  land  by,  297. 

the  Statutes  of  Limitation,  297,  303. 

effect  of  discontinuance  of  possession,  297,  298. 
occupation  by  servant  or  licensee,  298. 
by  a  tenant-at-will,  298, 
by  tenant  from  year  to  year,  298, 
wrongful  receipt  of  rent,  299. 

possession  by  coparcener,  joint  tenant,  or  tenant  in  commotl, 
299, 
by  younger  brother  or  relation,  299. 
occupation  by  hand  fide  purchasers  of  trust  estates,  299, 
acknowledgment  of  title,  300, 
entry  upon  land  and  continual  claim,  300. 
disabilities  suspending  operation  of,  300, 
concealed  fraud,  301. 

ecclesiastical  and  eleemosynary  corporations,  301. 
encroachment,  when  statute  commences  to  run  for,  301. 

4  E  2 
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OCCUPATION  ROADS, 
dedication  of,  885. 

OCCUPIER.     See  Tenant. 

liability  of,  for  nuisances,  500,  892.     See  Nuisance. 

for  injury  caused  by  unfenced  area,  893,  895. 
compensation  to,  for  land  oompulsorily  takeo,  1043. 

OFFENSIVE  SMELLS, 

nuisance  caused  by,  491.    See  Nuisance. 

OFFICE, 

mandamus  to  elect  to  public,  910.     See  Mandamus. 

OFFICE  OP  HONOUR, 

defamatory  words  imputing  official  misconduct  in,  when  acticiable, 
198. 

OFFICERS,  GENERAL  GOVERNMENT.  See  Govkdnment  Officers. 
governors  of  colonies,  153,  998. 
military  and  naval  officeri?,  153,  999.    See  Soldier. 
customs  and  revenue  officers,  153,  999. 
liability  of,  for  acts  of  their  subordinates,  ICOO. 

OFFICERS,  JUDICIAL.     See  Judicial  Officers. 

OFFICERS,  LOCAL  GOVERNMENT, 

trustees  and  commissioners  of  public  works,  1001. 
remedy  by  action  against,  1005. 

exemption  of,  from  personal  liability,  1035. 
remedy  by  inj  auction,  1006. 

liability  for  acts  of  contractors,  1007.  .iX 

liability  of  contractor,  1007. 
indemnity  of,  1008. 
surveyors  of  highways  and  county  bridges,  1008. 

OFFICERS,  MINISTERIAL.    See  Ministerial  Officers  ;   Sheeifp  ; 
County  Court. 

OFFICERS,  PUBLIC.     See  Public  Officers. 

OFFICIAL  MISCONDUCT, 

imputing,  in  office  of  honour,  when  actionable,  198. 

OMNIBUS, 

company,  acts  done  within  scope  of  authority,  142. 

negligence  of  driver  of,  evidence  of,  756. 

racing,  126,  776. 

impeding  each  other,  injury  caused  by,  776,  890. 

condactor  not  within  Employers'  Liability  Act,  782,  nole  (e), 

ONEROUS  PROPER  ry, 

disclaimer,  by  trustee  in  bankruptcy,  270-^274, 

ONUS  OF  PROOF 

in  malicious  prosecutions,  251. 

OPERA, 

airs  in,  copyright  of  adaptation  of,  647. 

ORDER  AND  DISPOSITION  OF  BANKRUPT, 
to  what  goods  applicable,  552. 
possession  of  bankrupt,  553. 

commencement  of  bankruptcy,  554. 

ORDER  FOR  SPECIFIC  DELIVERY, 
of  goods  detained,  595. 

asses -ment  of  their  value,  602. 

where  all  or  part  has  been  returned  after  action,  603. 

ORNAMENTAL  TREES.     See  Timber;  Trees. 

ORNAMENTAL  WATER, 

fouling,  damages  not  recoverable  in  action  of  nuisance  for,  2, 
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ORNAMENTS  IN  CHURCH, 
title  to,  373. 

OSIER  BEDS, 

right  of  tenant  for  life  to,  cut  in  nature  of  crops,  361. 

OVERSEERS, 

mandamus  to,  to  bury  pauper,  909. 

OWNER  OP  LAND, 

liability  of,  for  nuisances,  496,     See  Ncisance. 

OWNERSHIP.    See  Reputed  Ownership. 

OYSTERS, 

grant  of  right  of  laying  and  taking,  on  foreshore,  376. 
beds  ia  liver,  obstruction  to  navigation  from,  903. 

PAINTINGS.  See  Copyright. 
common  law  right  to,  638. 
copyiight  in,  652. 

PARENT, 

protection  of  rights  of,  against  intentional  violation,  10. 

right  to  correct  child  moderately,  68, 165. 

justification  of  assault  in  defence  of,  68,  165. 

m  constructive  pos sess-ion  of  child's  property,  573. 

personal  injuries  to  a  child,  right  to  recover  for,  849. 

seduction  of  a  daughter.    See  Seduction. 

right  to  custody  of  infant  child,  862. 

control  of  the  court,  over  father's  right,  865. 

rights  of  the  mother,  869. 
right  of  access,  871. 

after  judicial  separation  or  diss  Jution  of  marriage,  872. 

of  British  subjects  born  abroad,  876. 

of  foreigners  in  this  country,  877. 

general  power  of  court  to  appoint  gua'-dians,  877. 

PARISH  PROPERTY, 

legal  interest  in,  in  whom  vested,  632. 

PARLIAMENT, 

petitions  to,  when  privileged,  216. 
reports  of  proceedings  in,  when  privileged,  220. 
members  of,  no  duty  upon,  to  present  petitions,  19. 
when  privileged  from  arrest,  977,  978. 

PAROL  AGREEMENT, 

extinguishing  easement,  424, 

PARTNERS, 

pledge  of  partnership  property  by  one  of  several,  6 10. 

PARTY-WALLS, 

taking  down,  135,  353,  772. 

rights  in  respect  of,  351. 

ruinous,  liability  for,  as  between  joint  tenants  and  tenants  in  common 

352. 
title  to,  382. 
what  are,  383. 

PASSENGER.    See  Common  Carriers;  Railway  Compaky. 
no  longer  identified  with  driver,  776. 
on  ship,  not  identified  with  ship,  776. 
arrest  of,  144, 180. 
disorderly,  on  ship,  arrest  o',  165, 179. 

PASSENGER  STEAMER, 

arrest  under  Merchant  Shipping  Act,  to  keep  order  in,  179, 

PASTURAGE, 
rights  cf,  394, 
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PATENTS, 

what  constitutes  the  right,  658. 

true  and  first  inventor,  659-662. 

where  two  persons  invent  simultaneously,  660. 
where  invention  communicated  from  abroad,  660. 
application  for  patent  by  legal  representative  of,  660. 
importation  of  thing  invented  abroad,  660. 
opposition  to  grant  to,  661. 
grant  of,  fur  one  invention  only,  661. 
duration  of,  662. 
subject-matter  of,  662-666. 

manufacture,  meaning  of,  662. 
a  principle  only  cannot  be,  662. 

but  coupled  with  mode  of  carrying  it  into  effect  can,  662. 
new  combination  of  materials  previously  in  use  which  can  be,  663. 

of  processes,  663. 
improvement  on  existing  patent,  663. 
novelty,  664-666. 

want  of,  in  subsidiary  claim,  does  not  defeat  patent,  664. 
application  of  new  processes  to  old  object  is  valid,  664. 
new  application  of  old  contrivance,  664. 
mere  experiment  disclosing  process,  660,  664. 
disclosure  of  invention,  665. 

amounting  to  want  of  novelty,  665. 
at  exhibitions,  666. 
utility,  666. 
specification,  requisites  of,  666-669. 
construction  of  words  in,  669. 
provisional,  requisites  of,  669. 

not  to  be  made  public,  if  application  for  patent  abandoned  or 
become  void,  669. 
assignment  of,  669. 

by  act  of  party,  670, 
by  operation  of  law,  670. 
to  Crown,  670. 
licence  of,  rights  of  licensees,  671. 
compulsory,  671. 

revocation  of  patent,  petition  for,  672. 
prolongation  of,  petition  for,  672. 
terms  on  which  granted,  672. 
infringement  of,  673-676. 

question  of  mixed  law  and  fact,  674. 
what  amounts  to,  674,  675. 
remedies  for,  676-678. 

by  action,  for  damages,  676. 

or  for  accountlof  profits,  677. 

measure  of  damage?,  677. 

profits  recoverable  as  money  had  and  rcctived,  677. 

for  threats  in  circulars  or  advertisements,  677. 

injunction  and  damages,  677,  678. 
county  court  no  jurisdiction  to  try  action,  when,  677. 
by  injunction,  678. 
when  granted,  678. 
laches  precluding  relief,  678. 
to  restrain  threatened  infringement,  678. 
each  co-owner  may  sue  for,  678. 
tenants  in  common,  right  of  survivor  to  sue  for,  679 
costs  in  actions  for,  1042. 
PAWNBROKER, 

stolen  property  pledged  with,  515. 
statutory  rights  and  liabilities  of,  750. 
forfeiture  of  pledges,  750. 
sale  of  unredeemed  pledges,  750. 
who  is  entitled  to  redeem,  7£0. 
liability  for  damage  by  fire,  750. 
summary  proceedings  where  pledge  depreciated  in  value,  750. 
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PAYMENT  INTO  COURT, 

in  cases  of  defamation,  by  newspapers,  24.0. 
effect  on  coats,  of,  1068,  1074. 

PEACE, 

assault  to  preserve  the,  69,  165, 
arrest  to  preserve  the,  176. 
what  is  a  breach  of  the,  176, 
malicious  exhibition  of  articles  of,  262, 

PERSON, 

injuries  to  the,  4, 158, 167, 186,  See  Assault  ;  False  Impkisosmekt. 

PERSONAL  CHATTELS, 

what  are,  within  the  Bills  of  Sale  Acts,  530. 

PERSONAL  SECURITY, 

rights  of,  4, 158, 167, 186.    See  Assault  ;  False  Impbisonmekt, 

PERSONALTY.    See  Goods. 

PETITIONS, 

to  the  King,  &o.,  when  privileged,  216. 

maliciously  presenting  winding-up,  actionable,  30,  263, 

no  duty  of  members  of  Parliament  to  present,  19. 

PEW, 

disturbance  of  right  to,  23. 

title  of  rector  to  principal  pew  in  chancel,  373. 

acquisition  of,  by  prescription,  373. 

must  be  appurtenant  to  ancient  messuage,  373. 

Prescription  Act  not  applicable  to  claim,  374, 

proof  of  right,  374, 

acts  necessary  to  establish  right,  374. 
rights  of  churchwardens  as  to,  374. 

PHOTOGRAPHS.    See  Copyright. 
common  law  right  to,  638. 
album  of,  is  not  a  book,  642, 
copyright  in,  652. 
negatives  of,  653, 
of  prints,  655. 
who  is  the  author  of,  653. 

PICTURES,    See  Copykight  ;  Paintings, 

PIER, 

running  into  private  lake,  right  of  owaer  of    lake  to  sue  person 

erecting,  377. 
injuries  to,  from  negligent  navigation,  704, 

PIGEONS, 

damage  feasant,  103. 

shooting  matches,  injury  from  crowd  collecting  at,  155. 

destruction  of  crops  by,  311. 

PILES, 

right  to  fix,  in  river,  431. 
obstruction  to  navigable  river  by,  900. 

placed  in  navigable  river,  without  authority,  liability  for  damage 
by,  41. 

PILOT, 

injuries  to,  from  negligence  of  shipowner's  servants,  720. 

compulsory,  shipowner  not  identified  with,  776,  note  (d). 
PILOTAGE, 

compulsory,  764.    See  Collision  at  Sea. 

PIPES, 

repairing  water,  entry  on  land  for  purpose  of,  458. 

injunction  to  restrain  erection  interfering  with  access  for,  458. 
appurtenant  to  house,  457,  460, 
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riRAcy, 

sale  of  ship  engaged  in,  511,  note  (a). 

of  goods  taken  by,  511,  note  (fls). 
remedy  for,  of  books,  &c.,  644. 

of  dramas  and  musical  compositions,  648,  649. 

of  paintings,  drawings,  and  photographs,  652. 

of  prints  and  engravings,  655,  656. 

of  designs,  657. 

See  also  CoPTuiaHT. 

PLAGE  OF  "WORSHIP, 

arrest  for  brawling  in,  178. 

PLAINTIFFS, 

joinder  of,  in  an  action,  108. 
former  practice  as  to,  108. 

parties  jointly  interested,  108. 
practice  under  Judicature  Acts,  108, 109. 
husband  and  wife,  109, 148. 

not  necessary  where  wife  elects  to  sue  alone,  109. 
damages  and  costs  belong  to  wife  even  if  husband  joined,  109 . 

PLATFORM, 

defective,  of  railway  station,  liability  for  injury  caused  by,  718,  743. 
PLEDGE, 

of  goods  by  factors,  545. 

conversion  of,  by  pledgee,  577. 

rights  of  pledgee,  749. 

pledgee's  power  of  sale,  749. 

accounts^between  pledgor  and  pledgee  on  sale  of,  749. 

custody  and  safe-keeping  of,  749. 

use  of,  when  allowed,  749. 

statutory  rights  and  liabilities  of  pawnbrokerf,  750.   See  Pawnbrokeu. 

PLOUGH, 

turning,  on  neighbour's  land,  431. 
POACHER, 

arrest  of,  at  night,  without  warrant-,  178. 

POISONOUS  TREES, 

liability  for  planting,  13. 

for  injury  to  cattle  eating,  487,  491. 

POLICE  CONSTABLE.    See  Constable; 
POLICE  MAGISTRATE.    See  Magistkatb. 
POLICY  OF  INSURANCE, 

conversion  of,  liability  for,  625. 
POLL, 

maliciously  refusing  to  allow  a,  27. 
POLLUTION 

of  canal,  by  stream  containing  sewage,  502,      > 
injunction  to  restrain,  502. 
POOR-RATE, 

issue  of  distress  warrant  by  justice,  948. 

exemption  of  from  action  of  trespass,  948, 
POSSESSION,  . 

non-transfer  of,  a  sign  of  fraud,  283.  • 
evidence  of  seisin,  296. 
discontinuance  of,  297. 
of  land,  803. 

by  relation,  306. 
disseisin  and  re-entry,  306. 
of  goods,  by  grantor  of  bill  of  sale,  540, 
apparent  possession,  540. 
of  bankrupt,  what  is,  552. 
title  by,  571. 

constructive,  573. 
damages  for  injury  to  possession,  592-  : 
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POST, 

publication  of  libel  by,  236. 

POSTMASTER-GENERAL, 

liability  of,  for  personal  negligence  or  misoondupt,  140, 153,  1001. 

POST-OFFICE, 

liability  of,  generally,  19. 

POUND, 

duty  of  distrainor  to  find  proper,  334. 

to  feed  cattle  in,  334. 
sale  of  impounded  cattle,  334. 

POUND  BEBAGH, 
action  for,  337,  600. 

treble  damages  and  costs  of  suit,  337. 
when  owner  re-taking  goods,  not  liable  for,  337. 
conversion  of  goods  amounting  to,  578,  GOO. 
liability  to  owner  for  damages,  600, 

POUNDAGE, 

extortion  of,  by  sherifif,  28,  39,  982. 

POWER 

of  revocation  in  settlement,  as  against  creditors,  287. 

of  appointment,  not  separate  property  of  wife,  569,  note  (x), 

PREBENDARY  STALL, 

mandamus  to  admit  to,  911. 

PRE-EMPTION, 

right  of,  of  superfluous  land,  1040. 

PREFERENCE.    See  Fraudulent  Pbeferbnoe. 

PRESCRIPTION, 

acquisition  by,  at  common  law,  404,  440,  453,  473. 

rights  of  lord  of  manor  to  private  chancel  or  chapel,  372. 

of  pews,  373. 

the  Prescription  Act,  415. 

not  applicable  to  claim  for  pews,  374. 
meaning  of  "  time  immemorial "  ii),  415. 
rights  of  way,  441. 
rights  of  water,  452. 
rights  of  support,  467. 

adjoining  houses,  467. 
right  to  a  fence,  481. 
right  to  light,  473. 

effect  of  unity  of  possession,  473. 
enlargement  of  windows,  478. 
interruption  of  enjoyment,  418. 
persons  under  disability,  420. 
land  demised  for  life  or  years,  421. 
of  right  to  cause  a  nuisance,  494. 

PRESERVATION  OF  PEACE.    See  Peace. 

PREVENTION  OP  CRUELTY  TO  CHILDREN  ACT,  1904, 
power  of  court  under,  as  to  custody  of  children,  867. 

PRICE  LIST, 

illustrated,  copyright  in,  656. 

PRINCIPAL.    See  Agent. 
arrest  by  bail,  185. 

liability  of,  for  the  acts  of  his  agent,  120,  843. 
subsequent  ratification,  138. 
in  defamation,  245,  246, 
in  malicious  prosecution,  260. 
for  fraud,  843. 

in  the  case  of  companies,  845, 
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PRINTER, 

liabilities  of,  for  defamation,  237. 

PRINTS.    SeeCoPYBiGnT, 
copyright  in,  655. 

PRIVATE  RIGHTS.    See  Eights. 

PRIVATE  WAY, 

right  to  soil  of,  381. 

dedioitiou  to  public  does  not  extinguish,  4-15. 

PRIVILEGE  FROM  ARREST.     See  Shebiff. 
arrest  of  privileged  person,  977. 

PRIVILEGED  COMMUNICATIONS.    See  Defamation. 
what  are,  208 

occasions  absolutely  privileged,  204. 

proceedings  in  courts  of  justice,  204. 
statements  by  advocates,  205. 
by  witness,  205. 
by  party  in  person,  205. 
by  judges  and  magistrates,  205. 
occasions  privileged  when  statement  not  made  maliciously, 
207. 
qualified  privilege,  207. 

actual  malice  takes  away  privilege,  208. 
interest  of  party  making  communication,  209. 

receiving  communication,  210. 
communications  respecting  character  of  servants,  29, 210. 
confidential  communications  between  relatives,  212. 
voluntary  communication  to  party  interested  in  ils 

receipt,  212. 
common  interest  of  parties  making   and  receiving 
communication,  214. 
communication  between  subscribers  to  charities, 
215. 
charges  of  felony  made  bond  fde  in  public  interest, 

216. 
petitions  to  the  King,  Parliament,  or  officers  of  state, 

216. 
statements  by  public  officers  in  discharge  of  their 
duty,  217. 
defamatory  letters  respecting  clergymen  to  the  bishop,  218. 
matters  of  public  interest,  218-226. 
reports  of  trials,  218. 

ex  parte  statements  and  preliminary  proceedings  before  magis- 
trates, 219,  220. 
reports  of  proceedings  in  Parliament,  220. 
reports  of  proceedings  at  public  meetings,  vestry  meeting?,  &i\, 

221. 
criticisms  on  matters  of  public  and  national  importance,  222. 
reviews  and  criticisms,  224. 

of  sermons  and  clergymen,  225. 

of  the  public  character  of  public  men,  226. 

by  one  tradesman  disparaging  goods  of  another,  226. 

PRIVY  COUNCIL, 

privilege  of  petitions  to,  207. 

PROCURING  UNLAWFUL  ACTS.    SeekfrnsT;  Peincipal. 

PROFESSIONAL  MEN, 
defamation  of,  47, 196. 

PROFITS, 

mesne,  what  are,  349. 

from  infringement  of  trade  mark,  account  decreed,  699. 


INDEX.  85 

PROFITS  A  PRENDRE.    &e  Easisjiisnts;  Sekvitudes. 
kinds  of,  392. 

right  to  get  minerals,  424. 

rights  of  solo  and  several  herhago  and  pasturage,  394, 
common  of  pasture,  395. 
grantable  in  gross,  395. 
assignable  if  number  of  cattle  specified,  395. 
rights  of  sporting,  395. 

disturbance  of  free  warren,  6. 
rights  of  fishery,  395. 
several  fishery,  395. 

in  navigable  rivers,  396. 
in  non-navigable  rivers,  396. 
common  of  fishery,  397. 
assignment  of,  397. 
profits  appurtenant  to  land,  398. 
rights  of  common,  399. 

common  appurtenant,  399. 
common  of  turbary,  399. 
common  of  estovers,  399. 
acquisition  of,  892. 
express  grant,  392. 

reservation  amounting  to,  397. 
licences,  385.    See  Licence. 

coupled  with  an  interest,  385. 
by  prescription  at  common  law,  400. 
iime  immemorial,  402. 
what  may  be  claimed,  402. 
lost  grant,  404. 
by  custom,  406. 

right  claimed,  must  have  been  exercised  as  of  right,  406. 

must  be  certain  and  reasonablp,  407. 
manorial  customs,  409. 

common  appendant,  411. 
rights  of  lord  of  manor,  412. 

of  tinbounders  in  Cornwall,  413, 
common  of  shack,  414. 
common  pur  cause  de  vicinage,  414. 
under  the  Prescription  Act,  415. 

meaning  of  time  immemorial,  415,  416. 
interruption  of  enjoyment,  418. 
persons  under  disabilities,  420. 
disability  where  land  demised  for  life  or  years,  421. 
by  statute,  422. 

allotments  under  Inclosure  Acts,  422. 
general  incidents  of,  423. 
extinguishment  of,  392,  424.    See  ExTiNGUisnUENT. 
by  release,  424. 
by  abandonment,  424. 
by  act  of  the  law,  424. 

by  unity  of  possession  of  dominant  and  servient  tenement, 

424,  425,  438,  457,  479,  485. 
by  destruction  of  dominant  tenement,  424,  427. 
by  encroachment,  424. 

by  non-performance  of  conditions  of  grant,  424. 
where  statute  confirming  right  is  repealed,  428, 
disturbance  of,  428. 
action  for,  428, 

damages  recoverable,  428,  429. 

PROFITS  IN  GROSS, 
kinds  of,  393. 
how  created,  393,  398. 
rights  amounting  to  mere  licence  and  not,  393,  394. 

PROJECTIONS 

from  house  over  highway,  892,  894. 
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PROLONGATION 

of  patent  right,  672. 

PROMISSORY  NOTES.    See  Bills  of  Exchange. 
damages  for  conversion  of,  measure  of,  601, 
right  of  property  in,  626, 

PROPERTY, 

rights  of,  4,  302,  303. 
kinds  of,  302,  303. 
transfer  of,  264.    /SeeTuANSFEK. 
injuries  to,  263. 

s'ander  of  title,  263.    See  Slandek  of  Title. 
in  land,  4,  296.    See  Land  ;  Servitudes. 
in  goods  and  chattels,  5,  507.    See  Goods  and  Chattels. 
in  animals/erce  naturce,  631.    See  Animals  Febjs  Natuk*. 
in  a  ferry,  633.     See  Febrt. 

disturbance  of,  634. 
in  a  market,  635.    See  Market. 

tolls,  636. 

disturbance  of,  6,  637. 
literary  and  artistic,  638.    See  Copyright. 
in  patents,  658.    See  Patents. 
in  trade-marks,  679.    See  Trade-Marks. 
assault  in  defence  of  possession  of,  67,  68,  162. 

PROSECUTION.    ^See  Malicious  Prosecution. 

PROSPECTIVE  DAMAGES, 

when  recoverable,  generally,  61. 
for  assault,  62, 
libel,  62. 

collision  causing  injury  to  ship,  62, 

removal  of  support,  by  mining,  63. 

under  Lands  Clauses  Acts,  1030,  1032. 

PROSPECTUS  OP  COMPANY, 

under  Companies  Act,  1900,., 832-835. 
date  of,  832. 

signing  of,  by  director  or  authorized  agent,  before  date  of  publi- 
cation, 832. 
filing  of,  832. 

not  to  be  issued  before,  832. 
pa'ticulars  to  be  set  out,  specific  requirements  as  to,  832-835. 
name  of  vendor  to  company,  833. 

who  is  deemed  to  be,  834. 
exceptions  where  further  capital  invited,  834,  838. 
disclosure  of  director's  interest  in  promotion  of  company, 
834. 
non-liability  of  director  unless  knowledge  of  matters 
not  disclosed  proved,.  835. 
waiver  clauses,  when  void,  835. 
publication  of  prospectus  in  newspaper  as  advertisement, 

835. 
non-compliance  with  statutory  requirements,  835. 

from  want  of  knowledge  of  matters  not  disclosed,  835. 
from  honest  mistake  of  fact,  835. 
saving  of  liability  under  general  law,  835. 
liability    of   directors    for    statements  .  in,    835.     See    Directors 
Liability  Act,  1890. 

PROTECTION  ORDER, 

obtained  by  wife,  eflfect  of,  268. 

PROVOCAITON, 

a  mitigation  of  damages,  63, 188,  213. 

PUBLIC  AFFAIRS, 

criticisa]  of,  when  privileged,  222, 
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PUBLIC  AUTHORITIES  PROTECTION  ACT,  1893, 
protection  of  public  authorities  from  actions,  1045. 

for  act  done  in  pursuance  of  statutory.or  public  duty,  1045, 1075. 
Government  department,  when  plaintiffs,  not  affected  by,  1045, 1075. 
applies  to  all  actions  or  proceedings,  1045. 
independent  contractor  not  within  provisions  of,  1046. 
perioid  within  which  actions  or  proceedings  to  be  commenced,  952, 1047. 
where  action  under  Lord  Campbell's  Act,  878, 1047. 
where  action  against  magistrate  for  illegal  distress,  1017. 
repeal  of  public  statutes  as  to,  1048. 
actions,  protection  of  justices  of  peace  against,  949, 1051. 
of  county  councillors,  1052. 
of  revenue  ofifioers  and  tax-collectors,  1052. 
of  county  court  registrars  and  bailiffs,  1053. 
of  contractors,  &c.,  under  local  authorities,  1053. 

independent  contractors,  not  protected,  1046. 
of  surveyors  of  highways,  1054. 
of  corporations  and  companies,  1055. 
notice  of  action,  repeal  of  public  statutes  requiring,  1048. 

principles  on  which  courts  acted  as  to  sufficiency  of,  1048- 

1051. 
in  what  kind  of  actions  formerly  required,  1055. 
time  for  giving,  when  required,  1056. 
form  of,  when  required,  1057. 
costs  recoverable  under;  1073. 

where  defendant'  succeeds,  1073. 

where  Government  department  is  plaintiff,  1075. 

tender  of  amends,  1059, 1074. 

where  action  proceeded  with  after  tender,  1074. 
where  no  sufficient  opportunity  to  tender  before  action, 
1074. 
payment  into  court,  1074. 

costs  of  injunction  not  affected  by  tender  or,  1074, 

PDBLIO  DOCUMENTS, 

mandamus  to  give  up,  909. 
PUBLIC  DUTIES, 

breach  of,  17. 
PUBLIC  MEETING, 

privilege  of  report  of,  221. 

disturbing,  not  necessarily  a  breach  of  the  peace,  176. 

definition  of,  222. 

PUBLIC  NUISANCE, 

action  for,  by  private  persons,  10-12.    See  Nuisance. 

PUBLIC  OFFICERS, 

generally,  18, 152,  904. 
petitions  to,  privileged,  216. 
criticism  of,  198. 

statements  by,  when  privileged,  217. 
conversion  by,  what  is,  592. 

remedy  by  mandamus  for  breach  of  duty  by,  90  k     See  Mandamus. 
when  granted,  905. 

when  there  is  another  remedy,  905. 
to  judicial  officers,  907. 
to  ministerial  officers,  907. 
to  overseers  or  clergymen  to  bury  rauper,  909. 
to  surrender  public  documents,  909. 
to  elect  to  public  offices,  910. 
to  admit  to  public  offices,  910, 
to  restore  to  public  offices,  912. 
to  freehold  offices,  913. 
offices  held  at  will,  914, 
when  there  are  visitatorial  powers,  913, 
medicdl  practitioners  to  the  register,  915. 
conditions  precedent  to  issue  of  writ,  916, 
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PUBLIC  OFFIOE'B.S— continued. 

actions  against,  for  false  return  to  mandamus,  916. 
judicial  oflSoers,  181,  204,  218.    See  Judicial  Officers. 
ministerial  cificers,  generally,  950.    See  County  Court;   Minis- 
terial Officers  ;  Sheriff. 
geiieral    government    officers,    153,    998.      See    Government 
Officers. 
governors  of  colonies,  1S3,  998. 
military  and  naval  ofiScers,  153,  998. 
customs  and  revenue  officers,  153,  999. 
liability  for  acts  of  their  subordinates,  1000. 
local  government  officers,  1001. 

trustees  and  commissioners  of  public  works,  1001. 
remedy  by  action  against,  1005. 

exemption  from  personal  liability,  1005. 
injunction,  1006. 
liability  for  acts  of  contractors,  1007. 
liability  of  contractors,  1007. 
indemnity  of,  1003. 
surveyors  of  highways  and  county  bridges,  1038. 
protection  of,  against  actions,  1045. 

PUBLIC  PERFORMANCE, 

infringement  of  copyright  by,  647,  649. 
what  is,  651. 

PUBLIC  RIGHTS, 
generally,  10. 

no  right  of  sea-bathing,  at  common  law,  12,  375. 
no  right  of  entering  land  for  fox-huating,  12, 118. 
highways,  882.    See  Highways. 
creation  of,  882. 
dedication,  882. 

animus  dedicandi,  884. 
who  may  dedicate,  886. 
limited,  886. 
highway  of  necessity,  888. 
user  of,  888. 

by  the  public,  888. 

spaces  by  the  side,  888. 
by  adjoining  owners,  889. 
extinction  of,  889. 
navigable  rivers,  897.    See  Navigable  Rivers. 
right  of  navigation,  897. 
right  of  towing,  899. 
right  of  fishing,  900. 
injuries  to,  880,  900. 

obstructions  in  highways,  880. 

in  navigable  rivers,  900, 
other  nuisances  to 
highways,  816. 

from  neglect  of  statutory  duties,  816. 

neglect  of  railway  companies  to  erect  and  maintain 

bridges  over,  816. 
negligent  management  of  railway  gates  placed 
across,  816. 
coUisions.    See  Collision. 
in  highways,  754. 
at  sea,  757. 

inevitable  accident,  763. 
compulsory  pilotage,  764. 
with  foreign  ships,  766. 
remedies  for,  766. 

limitation  of  lability,  766. 
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PUBLIC  MGRTS— continued. 
injuries  to — continued. 

removal  of  obstructions,  9C2. 
in  highways,  11,  902. 
in  navigable  rivers,  902. 
deviation,  443,  883,  896,  903. 
injuriously  affeoted,  compensation  for,  1021. 

PUBLIC  "WORKS.    See  Local  Govenrment  Offioers. 

PUBLIC  WOESHIP, 

disturbing,  arrest  for,  178. 

PUBLICATION 

of  defamatory  words,  what  is,  235. 
in  newspapers,  237. 

statutory  provisions  as  to,  236,  237. 

PULPIT, 

mandamus  to  admit  dissenting  minister  to,  911. 

PUMP, 

grant  of  use  of,  rights  of  grantee,  424. 

PUKCHASE, 

title  to  land  by,  302. 
title  to  goods  and  chattels  by,  510. 
sale  in  market  overt,  511. 

what  constitutes,  511-513. 
of  stolen  goods,  513. 

conviction  of  thief,  513. 
revesting  of  property,  513,  514. 
private  sale,  515. 

insolvency  of  purchaser,  518. 
void  for  fraud,  519. 

PURCHASER, 

rights  of,  after  voluntary  transfer,  283,  235. 

from  trustee  of  trust  estate,  299. 
insolvency  of,  518. 
without  title,  conversion  by,  585. 

QUARRY, 

disturbance  of,  by  intimidation,  9. 
meaning  of,  in  Workmen's  Compensation  Act,  797. 
negligent  blasting  in,  a  nuisance  to  a  highway,  892. 
adjoining  highway,  duty  to  fence,  895, 

QUIA  T/if^r  ACTION, 

to  prevent  threatened  nuisance,  503, 

RABBITS, 

injuring  crops,  311. 

burrows,  right  of  lord  of  manor  to  make,  413. 

on  commons,  commoner  no  right  tD  abate  as  nuisance,  430. 

destruction  of  herbage  by  overstocking,  430. 
right  of  property  in,  when  poached,  631. 

when  bred  in  warren,  631. 

RAILWAY, 

nuisance  from,  40. 

gates  on,  56,  816,  818,  819.    See  Level  Crossings. 

right  to  support  of,  from  minerals,  465. 

compulsory  purchase  of  minerals,  466. 

RAILWAY  COMPANIES, 

arrest  by  servants  of,  IM,  145,  180,  181. 
duty  of,  to  safely  carry  passengers,  14,  742. 
excessive  charges  by,  recovery  of,  38, 
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EAILWAY  GOULFAMES-continued. 

making  embankment  without  proper  culverts,  43,  490. 
liability  for  malicious  prosecution,  252,  261. 

taking  common  lands,  without  compensation,  430. 

taking  lands  without  performing  statutory  conditions,  1040, 
note  (u). 
distress  damage  feasant  by,  103. 
regligence  of,  in  setting  fiie  to  embankment,  55,  709. 
negligent  management  of  stations  bj',  718,  743. 
obligation  to  fence,  484. 

fire  spreading  from  railway,  liability  for,  55,  709. 
conversion  by,  what  is,  591. 

neglect  to  erect  and  maintain  bridges  across  highways,  743,  816. 
negligent  management  of  railway  gates  and  crossings,  56,  816,  818, 

819. 
See  Statutory  Compensation. 

EAILWAY  CROSSING.    See  Level  Crossings. 

EAILWAY  FIRES  ACT,  1905.    See  Negliqekce. 
liability  of  railway  companies  under,  709. 

RAILWAY  STATIONS, 

negligent  management  of,  718,  743. 

EAILWAY  STOCK, 

gift  of,  when  valid  transfer,  508. 

EAILWAY  TIME  TABLES, 
copyright  in,  641. 

RAINFALL, 

unprecedented,  liability  for  damage  caused  by,  59,  75,  490. 

EAIN-WATEE.    &e  Eaves. 

falling  on  neighbour's  land,  nuisance  from,  488. 

EATIFICATION, 

by  principal  of  acts  of  his  agent,  138,  260. 

BATIONH  TENURE, 
liability  to  repair,  896. 

indictment  for  non-repair,  896. 

EATS, 

destroying  pipe  and  flooding  lower  story  of  house,  491. 
damage  by,  to  Cargo,  741. 

EEASONABLE  AND  PROBABLE  CAUSE, 
in  actions  for  false  imprisonment,  173. 
for  charges  of  felony,  216. 
for  malicious  prosecution,  70,  249. 

EEASONABLE  CUSTOM, 

right  claimed  must  be  by,  -407. 

EECAPTION, 

remedy  by,  for  goods  wrongfully  seized  or  stolen,  608. 

for  assault  or  breach  of  peace,  when  justified,  608. 
owner  must  generally  retake  peaceably,  609. 

EECOED, 

courts  of,  what  are,  918. 

liabilities  of  judicial  officers  of,  918. 
judges  and  official  officers  of,  who  are,  919. 
functions  of,  cannot  be  delegated,  920. 

EECEUITS, 

detention  of,  under  Army  Act,  184. 

EECTIFIOATION, 

of  register  of  bills  of  sale,  538. 
if  register  of  trade-marks,  695. 
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RE-ENTRY 

after  disseisiu,  306. 

REFUSAL, 

to  hold  manor  court,  19. 

to  receive  vote  at  election,  27. 

to  grant  a  poll,  27. 

to  deliver  up  securities,  38. 

to  produce  court  roll,  39. 

in  cases  of  conversion.     See  Demand  and  Refusal. 

REGISTRATION 

of  bills  of  sale,  525-538.     See  Bill  of  Sale. 

of  ships,  620.     feSeip. 

of  books  for  copyright,  639.     See  CoPYRiaHT. 

of  proprietorship  of  copyright,  iu  paiutings,  &c.,  654. 

of  designs,  656. 

of  trade-marks,  689-693.     See  Trade  Marks. 

effect  of,  692. 

opposition  to,  693. 

rectification  of  registei-,  695. 

RELATION, 

possession  by,  title  to  land  by,  306. 

RELATIVES, 

communications  between,  when  privileged,  212. 
occupation  by,  title  to  land  by,  299. 

RELEASE, 

discharge  of  tort  by,  79. 

satisfaction  amounting  to,  of  one  tort  feasor,  118. 

extinguishment  of  servitudes  by,  424,  444. 

RELIGION 

of  children,  control  of,  by  parents,  863,  863,  868,  869,  870,  873. 

REMAINDERMAN, 

not  a  person  entitled  to  reversion  under  Prescription  Act,  421,  note  (o). 

REMEDY, 

by  abatement,  72, 100,  460. 
by  distress,  73, 102,  318,  430. 
for  injuries  to  person,  186. 
to  reputation,  241,  259. 
to  land,  346. 
to  chattels,  596,  604. 

to  copyright,  643,  646,  652,  653,  655.     See  Copykigiit. 
to  patent,  676-678.     See  Patents. 
to  trade-mark,  698-700.     See  Trade  Marks. 
for  public  nuisances,  10-12,  500-505. 
by  removal  of  obstruction,  902.     • 
by  mandamus.    See  Mandamus. 
against  county  court  officers,  990. 
against  local  government  officers,  1005. 
for  fraud,  822,  838.    See  Fraud. 
no  wrong  without,  103. 
by  action,  103. 

suspension  of,  107. 

joinder  of  plaintiffs  in,  108.    See  Flaintifits. 
parties  jointly  interested,  108. 
husband  and  wife,  109. 
the  damages,  109.    See  Damages. 
order  for  specilic  delivery  of  chattel  detained,  595. 
in  High  Court,  595. 
in  county  court,  596. 
assessment  of  value,  595. 

where  all  or  part  has  been  delivered  up  after  action 
601. 

A.  4  ¥ 
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^EiiEDY— continued. 

by  iDJunction,  111.    /S'ee  Injunction. 
in  cases  of  threatened  injury,  113. 
effect  of  laches  in  applying  for,  113.     See  Laches. 
effect  of  acquiescence,  114.    See  Acquiescence. 
damages  in  lieu  of,  115. 
to  restrain  threatened  sale  of  goods,  604. 

BEMOTENESS  OP  DAMAGE, 
generally,  51-60. 

in  assault  and  false  imprisonment,  187. 
in  defamation,  54,  200,  201. 

EEMOVAL 

of  spurious  trade-mark,  from  register,  700. 

KENT, 

wrongful  receipt  of,  title  to  land  by,  299. 

right  to  distrain  for,  318. 

claim  of  landlord  for,  where  goods  seized  by  sheriff,  970. 

by  county  court  bailiff,  989. 
livestock,  when  restrainable  for,  330,  333, 

EEPAIR 

of  ways  over  land  by  grantee,  439. 
of  highways,  896. 

liability  for,  at  common  law,  896. 

under  Local  Government  Act,  1894... 896. 

district  councils  now  surveyors  of  highways,  896. 

liability  of,  for  misfeasance,  but  not  mere  ncn- 
feasance,  896. 
liability  for,  rations  tenurie,  896. 
indictment  for  non-repair,  896. 
of  watercourses,  458. 
of  fences,  481,  484. 

by  tenant  in  common,  352. 
of  sea-walls,  20,  485. 

EEPETITION, 

in  newspaper  of  story  told  by  plaintiff,  190. 

of  verbal  slander,  not  actionable  if  unauthorized,  202. 

BEPLEVIN, 

remedy  by,  604. 

procedure  as  to,  605. 

when  maintainable,  606. 

nature  of,  explained,  606. 

chattels  distrained  under  warrants  of  justices,  607. 

damages  recoverable,  608. 

for  trespass  to  land,_not  recoverable  by,  608. 

BEPOBTS, 

when  privileged,  218. 

of  trials  in  courts  of  justice,  as  matters  of  public  interest,  218. 

ex  parte  statements  and  preliminary  proceedings,  219,  220. 
of  proceedings  in  Parliament,  220. 
of  proceedings  at  public  meetings,  t&c,  221. 

BEPBESENTATION.  _  See  Copykight. 

of  dramas  and  musical  compositions,  649. 
vested  in  author  and  assigns,  649. 

BEPDTATION, 

rights  of,  4, 189.    See  Defamation  ;  Malicious  Peosbcution. 

EEPUTED  OWNEBSHIP, 
what  is,  556. 
to  what  goods  applicable,  657. 
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REPUTED  OWNERSHIP— conWwMed 
to  what  goods  applicable — continued. 
goods  once  owned  by  bankrupt,  557. 
goods' sold  by  bankrupt,  559. 

registered  bill  of  sale,  561. 
movable  machinery,  559. 
goods  never  owned  by  bankrupt,  562. 

possession  by  manufacturers,  workmen,  and  depositairi6B, 

565. 
possession  by  factors,  566. 
possession  by  bankrupt  trustees,  567. 
possession  by  husband  of  wife's  property,  569. 

RESCUE, 

breaking  in  to,  314. 

of  impounded  goods,  when  lawful,  336. 

of  prisoner,  reasonable  apprehension  of,  994, 

RESERVATION, 

of  minerals,  in  grant  of  land,  371. 

(f  easements,  436. 

implied,  of  right  of  way,  442. 

RESERVOIR, 

nuisance  created  by,  13,  489,  491. 

RETURN, 

false,  to  writ  of  mandamus,  916. 
of  writs  of  execution,  981. 

false  return,  981. 
of  goods  sued  for,  1068. 

RETURNING  OFFICER, 

functions  of,  partly  judicial  and  partly  ministerial,  920. 
duties  of  the  sheriff  as,  953. 

REVENUE  OFFICERS.    See  Customs  Okficbes. 
extortion  by,  39. 

seizure  and  sale  of  goods  by,  no  answer  to  action  for  non-delivery,  741. 
liabilities  of,  153,  999. 
justification  of  detention  of  goods  by,  153. 
statutory  protection  of,  against  actions,  1000, 1052. 

REVERSIONARY  INTEREST, 
in  land,  353.    See  Revbrsionbe. 

injury  to,  353. 
in  goods  and  chattels,  571,  578. 

REVERSIONER, 

rights  of,  generally,  353. 

injury  to,  to  light  and  air,  356. 
rights  of,  against  stranger,  357. 
damages  for  injuries  to,  357. 
injunction,  358. 
rights  of,  against  tenant,  358. 
waste,  358. 

as  to  deer,  359. 
as  to  trees,  354,  361. 
equitable,  363. 
by  trustees,  364. 
remedies  for,  365. 
damages,  365 
injunction,  365. 

effect  of  laches,  367. 
right  of  way,  enjoyment  of,  with  acquiescence  of,  442. 
injury  to,  from  nuisance,  496. 
liability  of,  for  nuisance,  499. 

4  F  2 
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REVIEWS, 

when  privileged,  224. 

of  matters  of  public  and  national  impoitaace,  222. 

of  sermons  and  clergymen,  225. 

of  the  public  character  of  public  men,  226. 

by  one  tradesman  disparaging  goods  of  another,  22  6. 

.REVOCATION, 

oflicence,  385,  386. 
of  patent,  671. 

BIDING 

over  ground  of  another,  act  of  trespass,  12,  118. 

EIGHT  OP  WATEE.    See  Wateb. 

EIGHT  OF  WAY.    See  Way. 

EIGHT  TO  LIGHT  AND  AIR.    See  Light;  Air. 

EIGHTS, 

term  applicable  to  civil  status  only,  3. 
in  tort,  right  and  duty  are  correlative  terms,  3. 
division  of,  into  private  and  public  rights,  3.  * 
private  rights,  of  personal  security,  4, 158, 
of  liberty,  4, 167. 
of  reputation,  4,  189. 
of  property,  4,  264. 

in  land,  4,  296.    See  Land. 

in  movables,  5,  6,  579.    See  Goods  and  Chattels. 
actions  of  trespass,  5. 
on  the  case,  5. 
origin  of,  5. 
in  patents  6,  658.    See  Patents. 
in  trade  marks,  6,  679.    See  Tbadb  Marks, 
in  franchises,  6,  633,  635. 
of  contract,  6. 
of  trading,  7. 

fair  competition,  not  actionable,  8. 
in  domestic  relations,  10. 
of  master,  848. 
of  husband,  858. 
of  parents,  862. 
public  rights,  10. 

action  for  public  nuisance,  10,  901. 

for  obstruction  of  access  to  premises,  11. 

of  highway,  11.     See  Highways. 

expenses  of  removal  of,  11. 
of  navigable  tidal  river,  11.    See  Navi- 
gable ElVEBS. 
of  navigation,  12,  901. 
no  common  law  right  of  sea-bathing,  12,  375, 
of  fox-hunting,  12, 118. 
private  duties,  12. 
breach  of,  12. 

distinction  between  duties  imposed  by  law  and  by  con- 
tract, 15. 
tort  independent  of,  contract,  15. 
public  duties,  17. 

breach  of,  17,  907,  918,  950, 
public  officers,  18,  904, 
statutory  rights  and  duties,  20. 
infringement  of,  20. 

continuing  injuries  constituting,  20,  496,      See  Continuing 
Injuries. 
fraud  or  deceit,  21,  822.    See  Feaud, 
malice,  21.    See  Malice. 
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'RIGRIS— continued. 
malice — continued. 

motive  immaterial,  24. 

material,  27. 
malicious  process,  29. 

malicious  presentation  of  winding-up  petition,  30. 
maintenance  and  champerty,  30. 
maliciously  issuing  execution,  31. 
conspiracy,  32. 

innocent  acts,  34. 
combination,  34. 

justiBcation  of,  by  common  interest,  34. 
strilies  by  trade-unions,  35. 
waiver  of  torts,  money  obtained  by  force  or  extortion,  33. 
statutory  exemptions  from  liability,  39. 
statutory  powers,  excessive  and  negligent  exercise  of,  4] . 
joint  torts,  44. 

EIGHTS  OF  PEOPEKTY.    See  Peoperty. 
division  of,  in  land,  4,  302,  303. 
in  chattels,  5,  570,  571,  578. 

EIOTERS, 

compensation  for  damages  done  by,  154. 

police  authorities  to  fix,  under  Riot  Act,  1886. ..154. 
action  by  party  aggrieved  by  refusal  or  failure  to  fix,  154, 

by  amount  fixed,  154. 
claim  not  exceeding  £100,  to  be  brought  in  county  court,  154, 
proof  of  damage  done  required  to  establish  claim,  154. 

EIPARIAN  OWNERS, 
rights  of,  446. 

to  use  the  water,  447,  448. 

to  abstract  or  divert  water,  429,  451. 

to  pen  the  water  reasonably,  446,  448. 

effect  of  dry  season  on,  449. 

in  case  of  surface  water,  449. 

of  surface  rain-water,  449. 
on  navigable  rivers,  451. 
to  foul  streams.    See  FotfLiNa  Stream. 
to  fish  in  stream,  378. 
excessive  exercise  of,  460. 
transfer  of,  452. 

EIVERS.    See  Navigable  Eivees. 
rights  to  fish  in,  395,  396. 
rights  of  riparian  owners  on  navigable,  451. 
title  to  bed  of  navigable,  375,  897. 
to  bed  of  non-navigable,  377. 
to  banks  of  navigable,  382. 
rights  of  public  on  navigable,  897. 
right  of  navigation,  898. 
of  towing,  899. 
of  fishing,  396,  900. 
obstructions  to,  11, 12,  900. 
removal  of,  902. 

EOAD.    See  Highways. 

accommodation,  right  to  soil  of,  381. 

ROLLER, 

left  on  highway,  obstruction  from,  891. 
steam,  nuisance  to  highway,  41,  note  (Ji). 

ROLLING}  STOCK, 

privileged  from  distress,  when  at  work,  331. 
duty  of  railway  company  to  keep  in  repair,  718. 
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EOOP, 

right  to  discharge  water  from,  on  neighbour's  land,  431, 

KOOKERY, 

disturbance  of,  2. 

RUINOUS  HOUSES, 

adjoining  highway,  obstruction  from,  891. 


SALE, 

of  goods  seized  under  distress,  337. 

title  to  goods  and  chattels  by,  510. 

sale  in  market  overt,  511. 

what  constitutes,  511,  512. 
of  stolen  goods,  513. 

conviction  of  thief,  513. 
revesting  of  property,  513,  514. 
private  sale,  516. 

insolvency  of  purchaser,  518. 
void  for  fraud,  519. 
by  factors,  546. 
by  true  owner,  547. 
by  sheriff,  549,  972. 
threatened,  of  chattels,  injunction  to  restrain,  604. 
of  superfluous  land  compulsorily  taken,  1040. 

SAND, 

right  to  take,  by  custom  of  manor  from  seashore,  376. 

from  close,  contiguous  to  seashore,  408. 

to  repair  house,  410. 
injunctioa  to  restrain  removal  of,  protecting  sea  wall,  350. 
wet,  under  surface,  no  right  of  support  from,  462. 

SAW-PIT, 

access  of  light  to,  right  to,  473. 

SCHOOL, 

interference  with,  when  actionable,  8,  22. 
keeping,  not  necessarily  a  nuisance,  153, 

SCHOOLMASTER, 

right  of,  to  moderately  chastise  pupil,  68,  165. 

SCIENTER, 

injuries  from  keeping  dangerous  animals,  714. 

SCOPE 

of  employment,  122. 

of  authority,  in  case  of  corporations,  142. 

SCULPTURE.    See  Copyright, 
copyright  in,  652. 

SEA, 

right  to  land  gained  from,  375. 
collisions  at.    See  Collision. 

SEA-BATHING, 

no  public  right  of,  at  common  law,  12,  375. 
right  may  exist  by  prescriptioa  or  custom,  12. 

SEA-SHORE.    See  Sand. 
title  to,  12,  374. 

waste  land  adjoining,  376. 
custom  to  dig  sand  near,  not  maintainable,  408. 
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SEA  WALL, 

erection  of,  in  defence  of  property,  75. 

liability  to  maintain,  20,  485. 

damage  to,  by  negligent  navigation  of  ship,  liability  of  shipowner, 

56,  762. 
injunction  to  restrain  injury  to,  by  removal  of  protecting  stones,  350. 
right  of  v?ay  along,  884, 

SEAMEN, 

Workmen's  Compensation  Act,  does  not  apply  to,  789,  795,  800. 

SEAECH-WAERANT, 

maliciously  causing,  to  issue,  261,  941. 

grant  of,  by  justices,  941. 

in  bankruptcy  proceedings,  liability  for  executing,  997. 

SECUEITY  EOE  MONEY, 

right  of  property  in  the  document,  624. 
conversion  of,  liability  for,  625. 

SEDUCTION 

of  female  servants,  851. 

relation  of  master  and  servant,  proof  of,  necessary,  851. 
knowledge  of  defendant  of,  necessary,  851. 
the  service,  852. 

loss  of,  foundation  of  action,  852,  853. 
residence  with  relatives,  852,  853. 
constructive  service,  853. 
pretended  hiring,  854. 
married  daughters,  855, 
the  paternity,  855. 
caused  by  plaintiff's  own  misconduct,  855. 
the  remedy,  855. 
bastardy   order,  quashed  by  quarter  sessions,  no  defence  to 

action,  855. 
action  not  triable  in  county  court,  except  by  consent  of  parties, 
852,  note  (g). 
the  damages,  856. 
exemplary,  50. 
estimation  of,  856. 
aggravation  of,  856. 
mitigation  of,  857. 

what  evidence  is  admissible  in,  857. 

SEIZUEE 

of  goods  under  bill  of  sale,  541. 
by  sheriff,  549,  962.    See  Sheriff. 
of  goods  under  writ  oifi.fa.,  962. 

of  goods  privileged  from  seizure,  963. 
of  goods  of  bankrupt,  550,  551. 
of  wrong  person,  964. 
interpleader,  965, 

SELF-DEFENCE, 

assault  in,  67,  74, 162. 

justification  of  trespass  to  land  under,  67.     See  Justification  ; 
Trespass. 

SEPAEATE  PKOPEETY, 
what  is,  265,  267. 
when  liable  for  fraud,  846,  847. 

SEQUESTRATION, 

enforcement  by,  of  injunction  to  prevent  nuisance,  503. 

SERMONS, 

when  criticism  privileged,  225, 
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SERVANT.    See  Master  ;  Employeks'  Liability  Act. 
liability  of,  for  his  own  acts,  119,  120. 
scope  of  employment,  122. 
dismissal  of,  in  consequence  of  defamation,  201. 
communications  respecting  character  of,  when  privileged,  29,  210. 
occupation  of  land  by,  298. 
fire  arising  from  negligence  of,  705,  707. 
conversion  by,  what  is,  585. 
responsibility  of,  for  conversion,  592 
title  of,  to  clothes  by  hiring  and  service,  632. 
personal  injuries  to,  848. 

arising  from  breach  of  contracl',  848. 
causing  death,  849. 
damages,  849. 
enticing  away  and  harbouring,  850, 
the  service,  851. 
the  damages,  851. 
seduction  of  female,  851.  ■  See  Seduction. 
the  service,  852. 

pretended  hiring,  854. 
married  daughters,  855. 
the  paternity,  855. 
caused  by  plaintiff's  own  misconduct,  855. 
the  remedy,  856. 

the  damage?,  856. 
aggravation,  856. 
mitigation,  857. 

SERVITUDES, 

licences  to  enter  upon  land,  385.    See  Licence. 

coupled  with  an  interest,  385. 
generally,  390. 
division  of,  391. 
natural  servitudes,  391. 
conventional  servitudes,  391. 
kinds  of,  392. 
how  acquired,  392. 
profits  in  gross,  393. 

profits  a  prendre,  392,  394.     See  Profits  a  Prendre. 
rights  of  pasturage,  394. 
common  of  pasturage,  395. 
rights  of  sporting,  395. 
rights  of  fishing,  395. 
several  fishery,  395. 
common  of  fishery,  397. 
assignment  of,  397. 

reservation  of,  amounting  to  express  grant,  397. 
profits  appurtenant,  398. 

common  appurtenant,  899 
common  of  turbary,  399. 
common  of  estovers,  399. 
acquisition  of  profits  a  prendre,  400. 
by  prescription,  400. 

time  immemorial,  402. 
what  may  be  claimed,  402. 
lost  grant,  404. 
by  custom,  406. 

manorial  customs,  409. 

common  appendant,  411. 
rights  of  lord  of  manor,  412. 
rights  of  tinbounders  in  Cornwall,  413. 
common  of  shack,  414. 
common  pur  cause  de  vicinage,  414. 
under  the  Prescription  Act,  415. 

interruption  of  enjoyment  of  right,  418. 
persons  under  disabil'ties,  420. 
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SERVIT  DDES— eoniinwei. 

conventional  servitudes — continued. 

acquisition  of  profits  a  prendre— continued. 
under  the  Prescription  Act — continued. 
lands  demised  for  life  or  years,  421. 
by  statute,  422. 

allotments  under  Inclosure  Acts,  422. 
profits  and  easements,  423. 
general  incidents  of,  423. 
extinguishment  of,  424. 
by  merger,  425,  428. 

by  destruction  of  dominint  tenement,  425. 
disturbance  of,  428. 

remedy  by  action,  428. 

damages  recoverable,  428. 
injuries  to  rights  of  common,  429. 
remedy  by  action,  429. 

by  abatement  of  nuisance,  430. 
easements,  431.    See  Easements. 
rights  of  way,  434.    See  Way. 

of  water,  416.     See  Water;  WATEECOunsK. 
of  well-water,  450. 
of  support,  461.    See  Support. 
from  adjoining  lands,  461. 
for  buildings,  464. 
from  minerals,  465. 
injuries  to,  468. 
of  light  and  air,  470,  473.    See  Air  ;  Light. 
ri^ht  to  benefit  of  a  fence,  431,  481. 
duty  to  fence,  483. 

right  to  distrain  animals  trespassing  on  unfencei 

lands,  483. 
extinguishment  of,  by  unity  of  ownership,  485. 
statutory  duty  of  railway  companies  to  maiulain  fence?, 

484. 
right  to  maintenance  of  sea-walls,  20,  485. 
Btatutorj"^  compensation  for  interference  with,  1020. 

SETTLEMENTS, 

in  fraud  of  creditor?,  281,  283,  284. 
when  void,  282,  287. 

SEVERAL  FISHERY, 

ownership  of  part  of,  over  foreshore,  375. 
right  of  way  appurtenant  to,  441. 
rights  of,  395. 

in  navigable  tidal  rivers,  396,  900. 
right  of  Crown  to  grant,  396. 

SEVERANCE 

of  fixtures,  right  of  landlord  after,  573. 

SB  WEB, 

right,  by  prescription,  to  convert  stream  into,  453. 
grant  of  easement  to  make  covered,  460. 
nuisance  from  non-repair  of,  488, 1003. 

from  omission  of  local  authority  to  cleanse,  5C4, 1010. 
under  Public  Health  Act,  488,  note  (m),  1010. 

SEXTON, 

rights  of,  373. 

SHACK, 

common  of,  414. 

SHAFTS, 

unfenced  minin»,  Injuries  from,  710. 
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SHARES, 

in  ships,  registration  of,  620.    See  Ships. 
transfer  of,  622,  623. 

SHEEP.    See  Cattle. 

SHERIFF, 

generally,  152,  953. 

unlawful  arrest  by,  or  Hs  officers,  actionable,  171. 
seizure  and  sale  of  goods  by,  549. 
excessive  distress  by,  liability  for  conversion,  584. 
duties  as  returning  officer,  953. 
duty  in  election  of  coroner,  953. 
duties  in  execution  of  writs,  953. 
liability  for  escape,  953. 

for  negligence  in  executing  writs,  953,  954. 
time  for  executing  process,  954. 

execution  on  Sundays  void,  954,  976. 
effect  of  writs  of  execution,  955. 

under  Sale  of  Goods  Acf,  1893... 955. 
priority  of  writs,  955. 
exempted  places  of  execution,  956. 
residence  of  sovereign,  956. 
when  exemption  ceases,  956, 
bankruptcy,  956. 

execution  to  be  completed  to  ba  valid  against  trustee,  956. 
seizure  under  execution,  when  act  of  bankruptcy,  957, 

973. 
notice  of  other  executions,  effect  of,  958, 
mode  of  executing,  958. 
what  is  sufficient,  958. 
breaking  open  outer  doors,  959. 

where  forcibly  expelled  from  premises,  960. 
when  lawfully  inside  may  break  out  again,  960. 
to  effect  recapture  of  person  lawfully  arrested,  960. 
inner  doors,  961. 
illegality  of  arrest  or  seizure  through  unlawful  entry,  961. 
remaining  on  premises  for  unreasonable  time,  962. 
seizure  of  goods,  962. 

executions  void  under  Companies  Act,  1862. .,962. 
goods  privileged  from  seizure,  963. 

under  Railway  Companies  Act,  1867. ..963. 
remedy  for  recovery  of,  964. 
seizure  of  goods  of  wrong  person,  964. 
liability  for  committing  trespass,  964. 
goods  of  testator  in  hands  of  executor,  965. 
valid  subsequent  seizure  after  trespass,  965. 
interpleader,  965. 
landlord's  claim  for  rent  in  arrear,  970. 

measure  of  damages  for  removal  of  goods  before  pay- 
ment, 971,  984. 
sale,  549,  972. 

execution  on  property  of  bankrupt  traders,  550,  973. 
arrest  of  debtor,  182,  975. 

of  wrong  person,  171,  975. 
of  right  person  under  wrong  name,  976. 
incurability  of  wrongful  imprisonment,  976. 
of  privileged  persons,  977. 

in  cases  of  bankruptcy,  977. 
witnesses,  977. 

members  of  Pai-liament,  977,  978. 
payment  of  debt,  978. 

certificate  of  payment,  978, 
liability  for  escape,  978. 

when  excused  from,  979. 

damages  recoverable  for  escape,  979. 
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SREB.IF¥— continued. 

duties  in  execution  of  writs — continued. 

execution  under  void  or  irregular  process,  951,  980. 
liability  of  persons  issuing,  980. 
writ  may  be  both  good  and  bad,  980. 
return  of  writ,  981. 
false  return,  981. 
wrongful  acts  by,  39,  982. 
extortion,  28,  39,  982. 
remedy  for,  982. 

damages  recoverable,  982. 
measure  of,  983. 
exemplary,  984. 
responsibility  of,  for  his  officers,  152,  984. 

in  case  of  mistake  or  misconduct  of  ofScer,  985. 
for  misfeasance  of  officer,  985. 
when  not  responsible,  986. 
execution  by  special  bailiff,  986. 
responsibility  of  execution  creditor,  987. 

for  trespass  under  colour  of  legal  process,  988. 
costs  of  setting  aside  irregular  judgment,  when  not  recoverable, 
988. 

SHINGLE, 

removing,  injunction  to  restrain,  from  foreshore,  376. 

SHIPOWNERS, 

liability  of,  for  negligence,  132,  720,  820,  879. 
not  identified  with  compulsory  pilot,  776,  note  (d). 

SHIPOWNERS  NEGLIGENCE  (REMEDIES)  ACT,  1905, 
enlargement  of  remedies  by,  820,  879. 
detention  of  ship  under,  820. 

procedure  for,  821. 
persons  who  may  detain  ship,  821. 

SHIPS, 

negligent  navigation  of,  causing  damage,  56,  757,  776. 
insufficient  supply  of  medicine  on,  action  for  damages  for,  105. 
towing,  125,  762. 
discipline  on,  68, 165. 
sale  of  pirate,  511,  note  (a). 
obstruction  of  navigable  river  by,  12. 

by  sunken,  901. 
conversion  of,  measure  of  damages  for,  609. 
rights  of  property  in,  619. 
registration  of,  and  shares  in,  620. 

corporation  in  corporate  name,  620. 

correction  of  mistake  in,  620. 

application  for,  persons  to  make,  620. 

entry  of,  621. 

certificate,  grant  of,  on,  621. 

new  grant  of,  on  loss  of,  621. 

delivery  up  of,  621. 

pledge  of,  action  for  return  on,  620. 

admissibility  of  documents  relating  to,  622. 

liability  of  registrar  for  negligence  in  connection  with,  623. 
declaration  of  ownership,  620. 

contracts  and  equitable  interests  relating  to,  enforcement  of,  622. 
mortgage  of,  622. 

no  notice  of  trust  to  be  registered,  622, 
sale  of,  by  bill  of  sale,  623. 

declaration  of  transfer  on,  623. 

urgent  necessity  master's  only  authority  for,  022. 

no  market  overt  for,  623. 
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SHIPS — continued. 

transfer  of,  by  marriage,  death  or  bankruptcy  of  owner,  623. 
assignment  of,  built  for  foreigner,  need  not  bo  by  bill  of  sale,  623. 
collisions  between.    See  Collision. 

SHOOTING.     See  Sporting. 
accident  from,  15. 
fire  caused  by,  705. 

SHOPS, 

obstruction  of  access  to,  11,  891. 
injury  to,  by  adjacent  traffic,  704. 
are  not  market  overt,  511. 

seats  in  city  of  London,  511,  512. 

SHOEE.    See  Foeeshore. 

bathing  from,  no  right  of  at  common  law,  12,  375. 

right  may  exist  by  prescription  or  custom,  12,  406. 
title  to,  374. 

waste  land  adjoining,  376. 

SHUTTERS, 

liability  of  occupier  for  injuries  to  passers-by  from,  893. 

SIGN-BOAED, 

right  to,  on  common  or  building,  431. 

SINGER, 

maliciously  procuring,  to  break  contract,  G. 

SLANDER.    See  Defamation. 

SLANDER  OP  TITLE, 
what  is,  263. 
not  actionable  without  special  damage,  263. 

■what  constitutes  special  damage,  263. 
where  defendant  has  mterest  in  the  property,  263. 

proof  of  actual  malice  necessary  to  support  action,  263. 
advertisement  by  patentee  of  intention  to  take  legal  proceedings,  263. 

injunction  to  restrain,  until  validity  of  patent  established,  263. 

SLANDER  OP  WOMEN  ACT,  1891, 

verbal  slander  imputing   unchastity   or    adultery,   not    actionable 

formerly  without  special  damage,  189, 199. 
publication  of   slander   in  newspaper  actionable  without   special 

damage,  189. 
special  damage  not  required  under  the  Act,  48,  200. 
costs  under,  200. 
certificate  of  judge  under,  200. 

SMELL, 

nuisance  from  offensive,  491. 
SMOKE, 

obstruction  to  chimney,  causing  it  to  smoke,  313. 
nuisance  by  emitting,  from  factory  chimney,  492. 
landlord  not  liable  for  tenant  creating,  497. 
to  tenant,  reversioner  cannot  sue  for,  355. 
injunction  to  prevent,  502. 

SOLDIER, 

action  by,  against  officer,  3. 

arrest  of  deserting,  184. 

evidence  by,  at  military  court  of  inquiry,  privileged,  206. 
SOLICITOR, 

duty  of,  to  exercise  reasonable  care  and  skill,  14,  752. 

extortion  by,  119. 

action  for  false  imprisonment  against,  171,  184.     See  Malicious 
Arrest. 

defamation  of,  197. 

mere  abuse  of,  not  actionable,  198. 

gift  by  client  to,  when  valid,  500. 
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SOVEKEIGNS, 

torts  committed  by  foreign,  156,  157. 

SPARKS.    See  NEaLiSBNCB. 

from  engines,  liability  for  damage  by,  13,  ii,  708. 
liability  under  Railway  Fires  Act,  1905.. .709. 

SPECIAL  CONSTABLES, 

statutory  protection  of,  from  actions,  997, 1017,  1073. 

SPECIAL  DAMAGES, 
generally,  44,  47. 

costs  of  legal  proceedings,  60. 

medical  expenses,  61. 
in  slander,  46,  199. 

when  it  is  a  wrongful  act  on  part  of  a  third  person,  200. 

or  arises  from  unauthorized  repetition  of  slander,  201. 
for  injuries  to  rights  of  property  in  goods  and  chattels,  596. 

SPECIAL  PEOPBKTY. 

in  goods  and  chattels,  572. 

SPECIFIC  DELIVERY, 

order  for,  of  goods  detained,  595. 
assessment  of  their  value,  602. 

where  all  or  part  has  been  returned  after  action,  603. 

SPECIFIC  PERFORMANCE 

of  fraudulent  representations,  838. 

SPECIFICATION 

of  letters  patent,  667-669. 
See  Patents. 

SPEECHES.     See  Pbivilbged  Communications. 

SPORTING, 

rights  of,  generally,  392,  395. 

interference  with,  9,  346,  889. 
licence  of,  385. 

distinction  between,  and  grant,  387. 
injury  to,  by  cutting  timber,  395. 
reservation  of,  by  express  grant,  397. 
free  warren,  6. 
fishing,  395. 

several  fishery,  395,  396. 
common  of  fishery,  397. 
statutory  compenEation  for,  1012,  note  (h). 

SPRING  GUNS, 
illegality  of,  164. 
liability  for  injury  caused  by  settinj,  164,  724. 

SPRINGS  AND  WELLS.    S'ee  Water;  W^lls. 
rights  to,  449,  450. 
defilement  of,  459. 

SPURIOUS  MARKS, 

removal  of,  from  register,  700. 

SQUIB  CASE, 

act  of  force  done  in  self-defence,  62,  67,  74. 

STABLE, 

nuisance  from,  40. 

use  of  public  street  as  stable  yarJ,  355. 
by  turning  house  into,  495. 

STALLS, 

right  to  erect,  on  highway,  when  supportable,  407, 
in  market,  tolls  on,  636. 
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STAMP  ACT, 

in  bills  of  sale  cases,  533. 
STATIONS.    See  Railway. 

railway,  liability  for  negligent  management  of,  718,  743. 

STATUS, 

civil,  only  regarded  at  law,  3. 
military,  not  the  subject  of  rights,  3. 

STATUTE, 

giving  double  or  treble  damages,  65. 

justification  by  39,  73,  74. 

creating  a  duty,  104. 

acquisition  of  conventional  servitudes,  422. 

allotments  under  Inclosure  Acts,  422. 

rights  of  navigation  companies,  899. 

railway  fences,  484. 

STATUTE  SESSIONS, 

for  hiring  of  servants,  is  not  an  immemorial  fair,  407. 
custom  to  erect  stalls  on  highway,  not  maintainable,  407. 
STATUTES  OF  LIMITATION.    See  Limitation. 
STATUTORY  COMPENSATION, 
what  is,  1012. 
injuries  giving  a  right  to,  1014. 

compulsory  purchase  of  land,  1014. 
of  buildings,  1015.     ■ 
of  mines,  1017. 
land  injuriously  affected,  1014. 

interference  with  easements,  1020. 
with  public  rights,  1021. 
injuries  not  giving  right  to,  1022. 
silence  of  statute,  1022. 
not  actionable  at  common  law,  1022. 
damage  to  trade,  1023. 
in  case  of  abandontnent,  1024. 
occasioned  by  working  railway,  1024. 
how  obtained,  1025. 

by  arbitration  or  by  jury,  1025. 
assessment  of  damages,  1027. 
future  damages,  1030. 
subsequent  unforeseen  damages,  1032. 
recovery  of  amount,  1033. 
illegal  assessment,  1033. 

removal  of  inquisition  by  certiorari,  1033. 
mandamus  to  make  compensation,  1035. 
injunction  to  prevent  unnecessary  injury,  1037. 

to  prevent  misuse  of  land,  1038. 
liability  for  taking  lands  without  performing  statutory  conditions, 

430, 1040,  note  («). 
sale  of  superfluous  land,  1040. 

right  of  pre-emption,  1040. 
to  tenants,  1043. 
costs,  1075. 

STATUTORY  EXEMPTION, 
from  liability  for  injuries,  39. 

nuisances  from  railways,  41,  43. 
nuisances  from  canals,  42. 

STATUTORY  POWERS, 

excessive  and  negligent  exercise  of,  41,  818. 

STATUTORY  RIGHTS  AND  DUTIES, 
generally,  20. 

nuisances  to  highways  from  neglect  of,  816. 

neglect  of  railway  companies  to  erect  and  maintain  bridges 

over,  816. 
negligent  management  of  railway  gates  placed  across,  816. 
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STEAM  ROLLER, 

iDJunction  to  prevent  use  of,  502, 
nuisacco  to  highway  from,  892. 

STEPPING-STONES, 

limited  dedication  of,  888. 

STEPS 

at  railway  stations,  liability  for  defective,  719. 

STOLEN  GOODS, 

sale  of,  in  market  overt,  513. 
conviction  of  thief,  513. 
revesting  of  property,  513,  514. 

STONES, 

heaps  of,  left  on  highway,  liability  for,  895,  note  (m). 

STOPPAGE  IN  TRANSITU, 
on  insolvency  of  vendee,  519. 

when  transfer  of  documonts  of  title  defeats  right  of,  544,  545. 
rights  of  unpaid  vendor,  546. 

STOREYS  OP  HOUSE, 
right  of  support,  4C8. 

STRAYING  ANIMALS, 

injuries  caused  by,  309. 

STREAM.     See  "Wateeoouese. 

fouling,  actionable,  though  no  special  damage  proved,  429,  459. 

right  to  hatch  in,  431. 

right  of  landowner  to  dam,  448,  456. 

natural,  source  of,  cannot  be  diverted,  449. 

underground,  rights  as  to,  449. 

prescriptive  right  to  foul,  494,  note  (m). 

STREET, 

used  as  a  stable,  nuisance  from,  60,  355. 
dedication  of,  885. 

STRIKES.    See  Conspieagy. 

of  workmen,  how  far  legalized  by  statute,  36-38. 

SUB-CONTRACTOR, 

liability  of,  for  wrong  done  by  his  workmen,  134. 

for  injuries  caused  to  workman  by  fellow-workman,  779. 

SUBSCRIBERS  TO  CHARITIES, 

privilege  of  communications  between,  215. 

SUBSOIL.     See  Suppoet. 

light  to  support  from,  462. 

SUBTERRANEAN  WATER.    See  Undbegbound  Watee. 

SUMMARY  JURISDICTION.    See  Judicial  Officees. 
ousted  by  claim  of  title,  930. 
foundation  of  justices' jurisdiction,  933. 
jurisdiction  founded  on  information,  935. 
convictions,  enforcing,  939. 
warrant  of  distress,  939. 
warrant  of  commitment,  940. 

execution  of,  after  notice  of  appeal,  947, 
effect  of,  942. 

SUNDAY, 

arrest  by  bail  on,  185. 
execution  of  writs  on,  void,  954. 

SUPERFLUOUS  LAND, 
sale  of,  1040. 

jrights  of  pre-emption,  1040, 
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SUPERIOR  COURTS.    See  Judicial  OrificisRS. 

SUPPORT, 

right  of,  461. 

from  adjoining  lands,  461. 

extent  of  right,  462. 
from  subsoil,  462. 

where  minerals  under  land,  462. 

under  Inclosure  Act,  463. 
for  buildings,  464. 

where  land  weighted  with  superstructures,  464. 

implied  grant  of,  464. 

from  adjoining  land  or  buildings,  464, 
from  minerals,  465. 

under  Railway  Clauses  Act,  465. 
lateral,  under  Prescription  Act,  467. 

from  adjoining  land  or  buildings,  467. 

not  an  absolute  right,  467. 

where  subsoil  excavated,  468. 
injuries  to,  generally,  468. 

in  case  of  separate  floors  in  same  building,  468. 
injunction  to  restrain  disturbance  of,  470. 

SURFACE, 

rights  of  owner  of,  462,  470. 

SURGEON, 

duty  of,  to  exercise  reasonable  care  and  skill,  16,  753, 

SURVEYORS, 

liability  of,  for  negligence,  702,  753. 
of  highways,  liability  for  injury,  1008. 

not  liable  for  omission  to  repair,  19. 

protection  from  actjons,  1054. 
of  county  bridges,  1008. 

SURVIVOR 

of  joint  tenants,  rights  of,  353. 

SUSPENSION 

of  remedy  by  action,  107, 


TAX-COLLECTORS, 

protection  of,  against  actions,  1052. 

TELEGRAM, 

libellous,  publication  to  post-office  clerks,  236, 

TELEGRAPH  CABLE, 

injury  to,  by  negligent  navigation  at  sea,  763, 
crossing  street,  power  of  local  authorities  tj  prevent  nuisance  from, 
894,  note  (c), 

TENANT, 

liability  of,  for  nuisance,  497,  500, 

TENANT  AT  WILL, 
occupation  by,  298. 
claim  by,  for  damage  done  by  stranger,  357, 

TENANT  FROM  YEAR  TO  YEAR, 
occupation  by,  298. 

TENANTS, 

wrongfully  holding  premises,  163. 
occupation  by,  298. 
liabilities  for  nuisance,  500. 
rights  of,  against  a  stranger,  857. 

damages,  357. 

injunction,  358, 
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TEN  A-NTB—continued. 

liabilities  of,  to  reversioner,  358. 
waste,  358. 

as  to  deer,  359. 
as  to  trees,  361. 
equitable,  363. 
by  trustees,  364. 
ecclesiastical  dilapidations,  367. 
by  copyholders,  370. 
1  emedies  for,  365. 
damages,  365. 
injunction,  365. 

effect  of  laches,  365. 
joint  and  in  common.    See  Joint  Tenants  ;  Tenants  in  Common. 
compensation  to,  under  the  Lands  Clauses  Act,  10i3. 
TENANTS  IN  COMMON, 

of  land,  title  by  possession,  299. 
ruinous  party  walls,  352. 
rights  of  survivor,  353. 
remedies  against  eich  other,  353. 
injunction,  353. 
of  goods  and  chattels,  609. 

rights  as  against  third  persons,  609. 
rights  and  liabilities  inter  se,  609. 

on  destruction  of  common  property,  610. 
conversion,  when  action  lies  for,  610. 
pledge  of  property,  610,  611. 

sale  of  property,  where  one  partner  is  bankrupt,  610. 
of  ship,  rights  of,  620. 
of  patent  right,  670,  679. 
of  trade  marks,  692. 

TENDER  OF  AMENDS 

in  case  of  wrongful  distress,  339,  340. 
public  authorities,  1059,  1074. 

THEATEB.    See  Actor. 

obstruction  of  access  to,  11. 

duty  to  keep,  reasonably  safe,  718. 

THISTLES, 

nuisance  from,  owner  of  land  under  no  duty  to  cut,  to  prevent,  487. 

THREATENED  INJURY, 
injunction  to  restrain,  112. 

jurisdiction  on  which  grant  of,  is  founded,  113. 

THREATENING  GESTURE, 
amounting  to  assault,  158. 

THREATS, 

intimidation  by  means  of,  9. 

action  for,  in  connection  with  patents,  677. 

TIDE, 

unusually  high,  duty  of  frontager  to  protect  against,  by  repair  of  sea 

waU,  485. 
damage  caused  by,  704. 

TIMBER.     See  Tubes. 

is  part  of  the  inheritance,  358. 
injunction  to  prevent  cutting,  366. 
waste  in,  358,  361. 
rector  cutting,  for  repairs,  368. 

remedy,  by  injunction,  370. 
injury  to  shooting  by  cutting,  423. 
conversion  of,  qualified  refusal  to  deliver  up,  589. 

TIMBER  YARD, 

access  of  light  to,  right  of,  473. 

not  claimable  under  Prescription  Act,  475. 

A.  4  G 
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TIME  IMMEMORIAL, 

claim  at  common  law  by,  400. 
meaning  of,  in  Prcsstiption.  Act,  451. 

TINBOUNDEES, 

Cornish,  rights  of,  by  custom,  413. 

TITLE, 

slander  of,  263. 
proof  of,  297. 

to  land,  acquisition  of,  297. 
by  occupation,  297. 

the  Statutes  of  Limitation,  297. 

occupation  by  tenant  at  will,  298. 

by  tenant  from  year  to  year,  298. 
wrongful  receipt  of  rent,  299. 

possession  of  coparcener,  joint  tenant,  or  tenant  in 
common,  299. 
cf  younger  brother  or  relation,  299. 
occupation  by  bond  fide  purchasers  of  trust  estates, 

299. 
acknowledgment  of  title,  300. 
entry  upon  land  and  continual  claim,  300. 
disabilities,  suspending  operation  of,  300. 
concealed  fraud,  301. 

ecclesiastical  and  eleemosynary  corporations,  301. 
encroachment,  301. 
by  descent,  302. 
by  purchase,  302. 
to  goods,  acquisition  of,  507. 
by  accession,  507. 
by  gift,  508, 

donatio  mortis  causa,  509. 
by  purchase,  510. 

sale  in  market  overt,  511. 
private  sale,  515, 
by  bill  of  sale,  520. 
by  bill  of  lading,  543. 
by  delivery  of  documents  of  title,  544. 
by  estoppel,  546. 
by  death,  548. 

by  recovery  of  judgment,  548. 
by  seizure  and  sale  by  the  sheriff,  549. 
by  finding.    See  Finding. 
ouster  of  jurisdiction  by'claim  of  title,  930. 

TITLE  DEEDS, 

right  of  freeholder  to  possession  of,  624. 

tenant  for  life  of  freeholds,  624. 

of  mortgage,  624. 
conspiracy  to  forge,  33. 

TITLE  OP  BOOK, 

copyright  in,  641,  642. 

TOLLS, 

liability  of  market  owner  taking,  638,  717. 
right  to  market,  how  acquired,  636,    See  Market. 
to  ferry,  634,    See  Feery, 

TOOLS, 

workmen's,  when  privileged  from  distress,  329. 

TOMBSTONE, 

right  of  property  in,  374. 
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TORT, 

description  of,  1. 

acts  regarded  by  law  as  wrongful,  2. 
independent  of  contract,  15. 
act  of  G-od,  defence  to  action  of,  77,  704. 
accident,  inevitable,  77,  703. 
negligence,  13,  701,  703.    See  NEaLiSENCB. 
malice,  21,  203. 
continuing  injuries,  20,  496. 
money  obtained  by  force  or  extortion,  38. 
joint,  44. 

discharge  of,  78-99.    fife  Discharge. 
justification  of,  66-77.    See  Justification. 
by  infants,  147,  846. 
by  married  women,  148,  846. 
by  lunatics,  151. 
in  foreign  countries,  155. 

action  for,  when  maintainable,  155. 
by  ambassadors,  156. 
by  foreign  sovereigns,  156. 

TORT-FEASORS, 

discharge  of,  by  bankruptcy,  95. 

joint,  liability  of,  116.     See  Joint  Tort-feasors. 

judgment  recovered  against  one,  117. 

damages  in  case  of,  118. 

no  contribution  between,  119. 
principal  and  agent,  119. 

liability  of  agent,  119. 

subsequent  ratification,  138. 
master  and  servant,  119. 

owners  of  carriages  130. 

borrowers  of  carriages,  132. 

shipownerti,  132. 

contractor  and  sub-contractoi-,  132,  1007. 

Ecope  of  the  employment,  122. 

liability  of  servant,  120,  122. 

liability  in  case  of  fellow-servants,  779. 
Employers'  Liability  Act,  780. 
in  case  of  volunteers,  780. 
corporations,  142. 

foreign  corporations,  147. 
infants,  147,  846. 
married  women,  148,  846. 
lanaticp,  151. 
public  officers,  152,  904. 
rioters,  damage  done  by,  154. 
persons  collecting  crowds,  155,  890. 
owners  of  cattle  and  domestic  animals,  303. 

injuries  by  trespassing  dogs,  310. 

injuries  by  rabbits  and  pigeons,  311. 

trespasses  from  defect  of  fences,  311. 
keepers  of  ferocious  animals,  713. 

the  scienter,  714. 
in  foreign  countries,  155. 
ambassadors,  156. 
in  actions  for  defamation,  245. 

subsequent  publishers,  ,245. 

joint  libellers,  245. 

agent,  245. 

corporations,  246. 
in  malicious  prosecution,  260. 

principal  and  agent,  260. 

corporations,  261. 
in  injuries  to  go:ds,  579. 

trespass,  579. 

4  G  2 
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TORT-FEASORS— co«<Mii(e(i. 

in  injuries  to  goods — contimted. 
conversion,  582. 

by  agent  or  Esrvant,  585. 
detinue,  593. 
in  cases  of  fraud,  843. 

principal  and  agent,  843. 
companies,  845. 
liability  of  agent,  845. 
infants,  846. 
married  women,  846. 

TOW, 

vessel  in,  when  liable  for  negligence  of  tug,  762,  764. 

TOWING, 

right  of,  on  navigable  rivers,  899.    See  Navioable  Rivbbs. 

TOWING-PATH, 

right  of  grantees  of  user  of,  to  repair,  440,  note  (rf). 

secus  in  case  of  highway,  440,  note  (d). 
title  to  soil  of,  381. 
dedication  of,  900. 

TOWN  COUNCILLOR, 

defamation  of,  not  actionable  without  special  damage,  199. 

TOWNS  POLICE  CLAUSES  ACT, 

arrest  by  owner  of  property  under,  178. 

TRACTION  ENGINES, 

use  of,  authorized  by  statute,  41. 

liability  for  nuisance  at  common  law,  41. 

TRADE, 

right  to,  subject  to  competition,  8,  35. 

interference  with,  when  actionable,  8. 
implements  of,  when  exempt  from  distress,  332. 
noisome,  nuisance  from,  492,  494. 
compensation  for  damage  to,  1028. 

TRADE  MACHINERY, 

transfer  of,  under  bill  of  sale,  616. 

TRADE  MARKS, 

general  principles,  679-683. 

definitions  under  Trade  Marlis  Act,  1905.. .683. 

registrable,  what  are,  683-686. 

coloured  marks,  686. 
associated,  what  are,  686. 
combined  marks,  687. 
series  of  marks,  687. 
user  of,  proof  of,  687. 
special,  standardization  of,  687. 
registration  of,  688-693. 
restrictions  on,  688. 
identical  marks,  688. 
rival  claims  to,  688. 

honest  concurrent  user  of,  exception,  688. 
notice  of  trust,  prohibited,  688. 
marks,  user  of  which  is  calculated  to  deceive,  688. 
contrary  to  law  or  morality,  689. 
scandalous  designs,  689. 
mark  originally  used  fraudulently,  689. 

containing  material  misrepresentation  of  character  of  eoods, 
689. 
where  trade  itself  is  a  fraud,  689. 
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TRADE  MAUKS-continued. 
registration  oS— continued, 

use  of  word  "  patent "  after  expiration  of  same,  689. 
use  of  word  "  trade  mark,"  when  registrable,  689. 
procedure  on  application  for,  689. 
certificate  of  validity  of,  in  legal  proceedings,  690. 
costs  of  establishing  validity  of,  690. 
disclaimers,  generally,  690. 

effect  of,  691. 
date  of,  what  is,  691. 

certificate  of,  to  be  issued  by  registrar,  691. 
duration  of,  691 , 
renewal  of,  691. 

expiration  of,  procedure  on,  692. 
unrenewed,  status  of  trade  mark,  G92. 
efi'ect  of,  692. 

powers  of  registered  proprietor,  692. 
to  assign,  692. 
to  enforce  equities,  692, 
rights  of  proprietor,  692. 

exclusive  right  to  use,  692. 
where  two  or  more  proprietors,  692. 
in  legal  proceedings,  prima  facie  evidence  of  validity  of 

registration,  693. 
conclusive  after  seven  years,  693. 

exceptions,  693. 
lonafide  user  of  name,  address,  or  description  of  goods  not 
interfered  with  by  Act  of  1905. ..693. 
nor  rights  of  action  or  other  remedies  for  passing  off 
goods,  693. 
opposition  to,  procedure  on,  693. 
correction  of  register,  generally,  694. 

alteration  of  registered  trade  mark,  695. 
rectification  of  register,  procedure  on,  695. 
removal  from  register,  696. 

prohibition  of,  of  marks  registered  prior  to  Act  of  1905... 696. 
for  non-user,  696. 
assignment  of,  only  in  connection  with  goodwill  of  business,  696. 
terminable  with  goodwill,  696. 
right  to  use  trade  mark  in  British  possessions  or  foreign  countries 

not  affected  by,  696. 
associated  trade  marks  only  assignable  as  a  whole,  697. 
special  trade  marks  only  assignable  by  permission  of  Board  of 

Trade,  697. 
by  operation  of  law,  duties  of  registrar  in  respect  of,  697. 
invalidity  of,  unless  goodwill  of  business  in  fact  and  substance 

assigned,  697. 
apportionment  on  dissolution  of  partnership,  697. 
infringement  of,  generally,  697,  698. 
remedies  for,  698-700. 

by  action  for  damage?,  698. 
fraud  is  gist  of  action,  682. 

nominal  damages  recoverable  on  proof  of  infringement, 
699. 
in  cases  where  goods  of  equal  value  to  plaintiff 

substituted,  699. 
in  passing  off  case,  though  no  special  damage 
proved,  48,  699. 
by  injunction,  689,  699. 

when  granted,  682,  699. 
by  decree  for  account  of  profits,  699. 
by  inquiry  as  to  damages,  700. 
removal  of  spurious  maik,  700. 
fees  for  registration,  700. 
costs  under  the  Act  of  1905. ..700, 1072. 


112  INDEX. 

TRADES  UNIONS,  .       „, 

right  of  workmen  to  combine  for  their  own  protection,  35. 

agreements  not  to  withdraw  from  combination,  36. 
legalization  of,  by  statute,  35,  36. 

strikes  by  members  of,  extent  of,  36. 
powers  of  officers  of,  37. 
watching  and  besetting  dwelling-house,  when  a  nuisance,  37,  494. 

TRADESMEN, 

defamation  of,  in  respect  of  their  trade,  196. 
depreciation  of  rivals'  wares  by,  when  actionable,  192. 

TRADING, 

rights  of,  acts  infringing,  7. 

fair  competition  not  actionable,  8,  35. 

TRAMWAY, 

grant  of  way  from  colliery  gives  right  to  make,  435. 
duty  to  protect  public  using,  718. 

TRANSACTIONS, 

with  bankrupt  without  notice,  275. 

TRANSFER, 

of  rights  of  property,  264. 
by  marriage,  264. 
immovables,  264. 

before  1883... 264. 
since  1883.. .265. 
movables,  266. 

before  1883...266. 
since  1883... 267. 
fruits  of  the  wife's  labour,  267. 
rights  of  wife  after  judicial  separation,  267. 
after  desertion,  by  husband,  267. 
after  dissolution  of  marriage,  268,  873. 
by  bankruptcy,  93,  270. 
onerous  property,  270. 

leaseholds,  270. 
protection  of  hand  fide  transactions  without  notice,  275. 
after-acquired  property,  277. 
annulment  of  adjudication,  277. 
voidable  transfers,  279. 

fraudulent  transfers,  280. 

absence  of  valuation,  or  appraisement,  282. 
inadequacy  of  price,  282. 
transfer  of  possession,  283. 
voluntary  transfers,  283. 

void  as  against  creditors,  283,  289. 
void  as  against  subsequent  purchasers,  285. 
void  as  against  trustee  in  bankruptcy,  287. 
transfers  constituting  an  act  of  bankruptcy,  288. 
transfers  to  trustees'for  creditors,  288. 
fraudulent  transfers,  289. 
transfers  of  all  a  debtor's  property,  289. 
fraudulent  preferences,  289,  293. 
of  rights  of  property  in  land,  4,  296.    See  Lakd. 
of  natural  servitudes,  452. 

of  conventional  servitudes,  423.    See  Servitudes. 
of  goods  and  chattels,  507.    See  Goods  and  Chattels. 

by  bill  of  lading,  548. 
of  fixtures,  615.    See  Fixtures. 
of  ships,  623.    See  Ships. 
of  copyright,  642,  650,  653.     See  Copybight. 
of  patent  right,  669.     See  Patents. 

licences  of,  671. 
of  right  to  trade  mark,  696.     See  Trade  Marks. 
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TRAP, 

duty  to  bare  licensees  not  to  set,  14,  722. 
tempting  animals  by,  582. 
illegality  of  setting  man,  164,  724. 

TREBLE  DAMAGES, 
assessment  of,  65. 
for  pound  breach,  337. 

TREES.  See  Timber. 
grant  of,  386,  894. 
claim  by  neiglibour,  398. 

by  landlord,  34C. 

by  copyholder,  410. 
overhanging,  491,  505. 

highway,  505,  895,  note  (m). 

railways,  384,  note  (^•). 
cutting,  357. 

injunction  to  restrain,  366. 
decaying,  362. 
injuries  to,  354,  357. 
cutting  down,  on  towing-path,  305. 
held  in  common,  352. 

poisonous,  liability  for  damage  caused  by,  13,  487,  491. 
ornamental,  tenant  for  life  cannot  cut,  361. 

sale  of,  when  cut,  under  Settled  Land  Act,  363. 
rights  of  property  in  lawfully  cut,  362,  364. 
right  of  landowner  to  cut,  though  injurious  to  shooting,  423. 
right  of  landlord  to  immediate  possession  of,  cut  down  by  tenant, 

573. 
right  to  herons  building  in,  631. 
growing  on  border  of  highway,  888. 
waste  as  to,  358,  361. 
property  in,  384. 
ownership  of,  in  boundary  fences,  384. 

TRESPASS, 

by  hunting,  12,  118. 

by  animals,  102,  308,  310,  311,  430. 

to  land,  345. 

accidental  trespass,  15,  345. 
continuing  trespass,  112,  346. 

judgment  recovered,  when  bar  to  action  for,  346. 
defences  to  actions  of,  71,  311. 

leave  and  licence,  73,  312,  385. 
authority  of  law,  313. 
liberum  fenementum,  315. 
execution  of  legal  process,  316. 
distress,  318. 
damages  for,  45,  346-349. 

wilful  and  malicious,  346. 

justification  of  arrest  for,  177. 
matters  of  aggravation,  346. 
in  dwelling-houses,  347. 
injuries  to  buildings,  348. 
wrongful  possession  of  land,  348. 
digging  and  carrying  away  coal,  348. 
mesne  profits,  349. 
by  lateral  excavation,  468. 
remedy  by  injunction,  349. 
when  granted,  349,  350. 
by  distress  damage  feasant,  102. 
to  goods  and  chattels,  49,  579,  596,  724.    See  Damages. 
in  the  execution  of  writs,  958.    See  Sheriff. 
breaking  open  outer  doors,  959. 
inner  doors,  961. 
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TRESPASSEES,  ^^  ^,.„  _, 

removing,  from  land,  justification  of  assault  for,  67,  68,  162,  6lo. 
injuries  to,  non-liability  of  owner  of  land  for,  711,  712. 
ah  initio,  75. 
damage  in  case  of  several,  118 

TRIALS.    See  Judicial  Proceedings. 

TRINITY  HOUSE, 

responsibility  of,  for  negligence,  153,  nofe  (0- 

TROVER.    See  Convebsion;  Damages. 
damages  in  nature  of  interest,  601. 

vindictive  or  exemplary,  not  recoverable  in,  598. 
measure  of,  49,  597. 

TRUSTEES, 

in  bankruptcy,  right  of,  270,  287,  288. 
rights  of  bond  fide  purchasers  of  estates  from,  299. 
waste  by,  364. 

reputed  ownership  of  goods  in  possession  of  bankrupf,  567. 
when  not  liable  to  equitable  tenant  for  negligence,  702. 
of  public  works.    See  Local  Government  Officers. 
indemnity  oF,  1008. 

TUG, 

responsibility  of  ship  in  tow,  generally,  762. 
where  ship  under  compulsory  pilotage,  764. 

TURBARY, 

common  of,  right  of,  399. 

TURP, 

right  to  cut  and  carry  away,  for  sale,  when  maintainable,  399. 
custom  of  manor  to  cut,  in  waste,  for  repair  of  garden  walks,  held 

bad,  410. 
damage  feasant,  103. 

TURNPIKE  ROADS.    See  Highways. 
right  to  soil  of,  378. 

UNDERGROUND  WATER, 
right  to,  450. 

UNITY  OP  OWNERSHIP, 

extinction  of  conventional  servitudes  by,  425,  438,  479. 
revival  of,  427. 

UNITY  OF  POSSESSION, 

effect  of,  on  acquisition  of  right  to  light  by  prescription,  470. 

USER, 

of  rights  of  way,  443. 

uninterrupted,  415,  418,  419. 

of  highway,  evidence  of  dedication,  883,  884,  888.    See  Highways. 
UTILITY 

of  patent,  666. 

VAGRANCY  ACT,  1821, 
arrest  under,  178. 

VALUATION, 

absence  of,  in  transfers,  a  sign  of  fraud,  282. 
VALUE, 

assessment  of,  of  goods  detained,  602. 
VALUER, 

duty  of,  to  take  reasonable  skill  and  care,  753. 
VAULT, 

injury  to,  by  demolition  of  adjoining  house,  770. 

VEXATIOUS  ACTIONS, 

bringing,  when  actionable,  31. 
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VIEW, 

obstruction  of,  by  building,  when  not  actionable,  2. 

VILLAGE  GREENS, 

rights  on,  acquisition  of,  by  custom,  407. 

VINDICTIVE  DAMAGES, 
generally,  49. 
not  recoverable  in  action  of  trover,  598. 

VOIDABLE  TBANSFEE, 

against  trustee  io  bankruptcy,  279. 

against  creditors,  279,  289. 

fraudulent,  when  valid  a?  between  the  parties,  279,  280. 

VOLENTI  NON  FIT  INJURIA,  784. 

VOLUNTARY  TRANSFER, 

void  against  creditors,  283,  289. 

against  subsequent  purchasers,  285. 
against  trustee  in  bankruptcy,  287. 
VOLUNTEER, 

liability  of  master  for  negligence  of  his  servants  in  case  of,  780. 
VOTER, 

interference  with  right  of,  27. 

WAIVER 

cf  tort,  38. 

action  for  money  had  and  received,  38,  39. 
discharge  by,  78. 

WALL.     See  Fence;  Party  Wall. 
held  in  common,  351. 
boundary,  rights  of  property  in,  382. 
ruinous  party-wall,  liability  as  between  tenants  in  common  and  joint 

tenants,  352. 
obligation  to  maintain,  by  grant  or  prescription,  481. 
extent  of  liability,  482. 

WAREHOUSE, 

when  market  overt,  512. 

WARRANT  OF  JUSTICES.    See  Constable. 

arrest  in  execution  of,  justification  of,  172.    See  Arrest. 
arrest  without,  172, 

reasonable  and  probable  cause,  173. 
maliciously  obtaining,  261,  941. 
replevin  of  things  distrained  under,  607. 
to  apprehend,  936. 

in  indictable  offences,  936. 
of  commitment,  940. 

in  indictable  offences,  938. 
of  distress,  926,  939. 

for  poor  rates,  948. 
search,  941,  997. 

WARREN, 

free,  disturbance  of  franchise  of,  6. 

rights  of,  under  Inclosure  Acts,  422. 
distress  damage  feasant  of  dogs  hunting  in,  103. 
right  of  property  in  game  bred  in,  631. 

WASTE, 

kinds  of,  358. 

as  to  dter,  359. 
commissive,  360. 
as  to  trees,  361, 
equitable,  363. 
by  trustees,  364, 
ecclesiastical  dilapidation:',  367. 
by  copyholders,  370, 
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WASTE— conWrnwed 
remedies  for,  365. 
damages,  365. 
injunction,  365. 

effect  of  laches,  367. 

WASTE  LAND, 

uninclosed,  adjoining  seashore,  title  to,  376. 
adjoining  highways,  title  to,  380,  887,  888,  896. 
WATER.    See  PouLiNa  Stream;  Watercourse. 
accumulated  by  embankment,  43. 

nuisance  from,  40. 
action  for  diversion  of,  47,  490. 
spouting  up  in  road,  nuisance  from,  58. 
freezing  in  street,  nuisance  from,  60. 
natural  servitudes,  446. 
in  watercourses,  446. 

right  of  drainage,  446. 
rights  of  riparian  owners,  44C. 
to  use  the  water,  447,  448. 
to  abstract  or  divert  water,  448. 
to  pen  the  water  reasonably,  446,  448. 
effect  of  dry  season  on,  449. 
ia  case  cf  surface  waters,  449. 

of  surfdce  rain-water,  449. 
on  cavigable  rivers,  451. 
in  wells,  431,  450. 

right  of  landowners  to,  450. 

to  sink  wells  on  their  own  land,  450. 
to  use  water,  not  limited  as  to  quantity,  450. 
injunction  to  restrain  abstraction  of  subterranean  water,  451. 
right  to  subterranean  water  cannot  be  acquired  by  prescrip- 
tion, 451. 
may  be  acquired  by  express  grant,  451. 
riparian  owner  no  right  to  foul  stream,  451. 
transfer  of  riparian  rights,  452. 

modification  of  rights  by  grant,  452. 

by  prescription,  at  common  law,  452. 
under  Prescription  Act,  452. 
rights  to  water  cattle  at  neighbour's  farm,  431. 
from  eaves.     See  Eaves. 
conventional  servitudes,  453. 
acquisition  of,  453. 

by  implied  grant  or  reservation,  431,  433,  453. 
by  prescription,  453. 

water-mills,  453,  456. 
subject  to  custom,  453. 
to  foul  stream,  453. 
rights  in  artificial  watercourses,  454. 
by  implied  grant,  431,  433,  453,  456. 

vendor  of  land  no  right  to  foul  water  in  front  of  land 

sold,  457. 
right  to  take  well  water  not  easement  of  necessity,  457. 
by  reservation,  457. 

unity  of  possession,  457. 
right  to  maintenance  and  repair  of  watercourses,  458. 
extinguishment  of,  458. 

by  grant,  release,  or  contract,  458. 
by  abandonment,  458. 
injuries  to,  generally,  459. 

defilement  of  springs  and  running  streams,  459. 

prescriptive  right  to  pollute,  460. 
in  case  of  covered  sewer,  460. 
disturbance  of  permissive  use  and  enjoyment,  460. 

injunction  to  restrain,  389, 
abatement  of  excessive  user  of  limited  rights,  460. 
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WATEB.—continited. 

nuisances  from,  generally,  487-491. 
flooding,  43,  59,  487. 
of  mines,  487,  489. 

WATER-CLOSET, 

leaking,  liability  of  occupier  of  upper  floor  for,  491. 
nuisance  from,  liability  of  landlord  for,  497. 

WATER  COMPANY, 

insufficient  supply  of  water,  105. 

pipes  affected  by  severe  frost,  704. 

maiatenance  of  fire-plugs,  43,  894,  nole  (d). 

meters  of,  privileged  from  distress,  331. 

presumption  of  right  of,  to  lay  pipes  under  adjoining  owner's  land,  406, 

laying  pipes  under  highway,  894,  note  (e). 

WATERCOTJESE.     See  Water. 

injunction  to  restrain  interference  with,  114. 

uninterrupted  enjoyment  of,  416. 

effect  of  dry  season  on,  449. 

what  is,  446,  454. 

in  mining  districts,  453,  490. 

artificial,  454-456. 

nuisance  from  non-repair  of,  458. 

from  diversion  of,  490. 
obstruction  in,  removal  of,  461. 
held  in  common,  352. 
excavating  under,  injunction  to  restrain,  470. 

WATER  PIPES, 

under  highway,  injunction  to  restrain  laying,  350. 
implied  grant  of,  456,  457,  458. 
repairing,  entry  on  land  for  purpose  of,  457. 
appurtenant  to  house,  457,  460. 

extinguishment  of  easement,  428. 
surface,  injunction  to  restrain  local  authority  from  polluting  with 

sewage,  503. 
burst  by  frost,  liability  of  water  company  for,  704. 
liability  of  local  authority  for  non-repair  of,  1003. 

WAY.    See  Highways. 

accommodation,  right  to  soil  of,  381. 
licence  for  enjoyment  of  right  of,  388. 
rights  of,  434. 

incidents  of,  434,  435. 
grant  of,  how  construed,  435. 
acquisition  of,  431,  436. 

reservation  of  part  of  land,  436. 
by  implied  grant,  437. 
of  necessity,  437. 

extinguishment  of,  424,  427,  438. 
by  unity  of  possession,  438. 
when  easement  revives,  438. 
maintenance  and  repair,  439. 
in  gross,  not  assignable,  411. 
mode  of  claiming,  440. 

by  prescription  at  common  law,  440. 
by  lost  grant,  440. 
proof  of  user  necessary,  441 . 
under  Prescription  Act,  442. 

interruption  of  enjoyment-,  418,  419. 
persons  under  disability,  420. 
land  demised  for  life  or  years,  421. 
user  according  to  grant,  44'?. 
abandonment  of,  443. 

what  constitutes,  443,  444. 
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WAY — continued. 

rights  oi— continued. 

destruction  of  domioant  tenement,  444. 
disturbance  and  obstruction  of,  445. 

by  material  alteration  of  servient  tenement,  445. 
by  a  third  party,  action  for  trespass,  445. 
remedies  for,  445. 

by  injunction  to  prevent  obstruction,  115,  445,  501. 
by  abatement,  445. 
private,  right  to  soil  of,  381. 

deviation  from,  amounting  to  trespass,  443. 

obstruction  of,  by  erection  of  gate,  445. 

not  extinguished  by  subsequent  dedication  to  public,  445, 

WAY  OF  NECESSITY, 
creation  of,  437. 

extinguiphment  of,  424,  427,  438. 
highway  of  necessity,  888. 

WEIR, 

possession  of,  giving  right  of  action  for  pulling  down,  304. 

grant  of,  carries  ownership  of  soil,  395. 

in  navigable  river,  right  to,  396. 

temporary,  across  stream,  when  actionable,  449. 

erection  of,  irrevocation  of  parol  licence  for,  458. 

prescriptive  right  to  obstruct  stream  withi,  461. 

unlawful  enlargement  ci,  removal  of,  461. 

WELLS, 

custom  to  use  water  from,  407. 
sinking,  abstraction  cf  water  by,  2,  450. 
injuring  right  of  support  by,  462,  467. 
permissive  use  of,  not  a  continuous  easemeut,  457. 
unfenced,  liability  of  owner  for  injuries  from,  710. 
right  to  water  in,  450. 

WHALE, 

tenants  in  common,  rights  of,  inter  se,  to,  GIO. 
rights  of  property  in,  631. 

WHARF, 

right  of  landowner  to  form,  on  soil  of  towing-path,  382. 
of  owner  of,  on  river  bank,  to  navigate  river,  452. 
olstruction  placed  in  river  for  more  convenient  use  of,  injury  fiojci, 

900. 
negligent  management  cf,  duty  of  owners  to  invitees,  718,  720. 
when  market  overt,  512. 

WHISTLING, 

evidence  of  negligence  by  not,  at  level  crossing,  757. 
unnecessary,  causing  injury,  43. 

WIFE.    See  Husband  ;  Married  WomeU-. 

electing  not  to  sue  for  tort  committed  against  her,  109. 
torts  committed  by,  148, 149. 
suing  husband  for  tort,  151. 
rights  of  property  of,  264. 

transfer  of,  by  marriage,  264.    See  Tbansfek. 
immovables,  264,  265. 
movables,  266,  267. 
fruits  of  her  labour,  267. 
after  judicial  separation,  267. 
after  dissolution  of  marriage,  268,  873. 
after  desertion,  268. 

protection  of  her  property,  268. 
reputed  ownership  of  her  goods  in  husband's  possession,  569. 
conversion  of  goods  by,  149. 
custody  of,  by  husband,  858. 
personal  injuries  to,  858. 
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WIFE— cojitoiuea!. 

enticing  away  and  harbouring,  858, 

the  damages,  859. 
adultery,  859. 

the  damages,  860. 

application  of,  862. 
fraud  by,  846. 
costs,  1071. 

WILD  BIRDS, 
right  to,  631. 

WINDING-UP  PETITION, 

malicious  presentation  of,  action  lies  for,  30,  26  i. 

WINDMILL, 

access  of  air  to,  not  claimable  under  Prescription  Act,  417,  475. 
adjoining  highway,  not  to  be  within  certain  distance  of  highway,  895. 

WINDOWS.     See  Light. 

acquisition  of  right  of  light  to,  471. 
by  grant,  471. 

under  Conveyancing  Act,  472. 
by  prescription,  473. 
under  Prescription  Act,  473. 
disabilities,  474. 
unity  of  possession,  476. 
Crown  not  bound,  477. 
amount  of  light  for,  measure  of,  474. 
extinguishment  of  right  of  light,  477. 
by  abandonment,  477. 
blocking  up,  477. 
alterations  in  or  enlargement,  478. 
obstruction  to  free  access  of  light  to,  11,  480. 

by  leave  given  to  neighbour,  effect  of,  478. 
statutory  compensation  for  interference  with  light  to,  1020. 

WIRE, 

fence,  injury  to  cattle  from,  490. 

overhead  telegraph,  bye-laws  to  prevent  danger  from,  894,  note  (c). 

WITNESS, 

statements  by,  privileged, 

in  courts  of  justice,  204,  205. 

in  preparation  of  proof,  206. 

in  particulars  accompanying  lunacy  petition,  206. 

in  affidavit  concerning  conduct  of  solicitor,  206. 

on  inquiry  under  Pluralities  Act,  206. 

before  military  court  of  inquiry,  206. 
power  of  inferior  court  to  imprison,  924. 
arrest  of,  privilege  from,  977. 

WOMEN, 

slander  of,  189, 199.     See  Slandek  of  Women  Act,  1891. 

WOOD.    See  Timber. 

WORDS, 

innuendo  of  defamatory,  233-235. 
slander  of  title,  263. 
used  as  trade  mark,  684. 

WORKMEN, 

reputed  ownership  of  goods  in  the  possession  of,  565. 
under  Employers'  Liability  Act,  782-787. 
under  Workmen's  Compensation  Act,  799. 

WORKMEN'S  COMPENSATION  ACT,  1897, 
generally,  788-791. 

employments  to  which  the  Act  applies,  788. 
application  of  Act  to  agriculture,  788. 

exception  where  contractor  uses  machinery  driven  by 
mechanical  power,  789, 
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generally — contirmed. 

Crown  servants,  position  of,  789. 

contracting  out,  when  allowed,  789. 

bankruptcy  of  employer,  compensation  to  workman  on,  789. 

disablement  of  workman  for  at  least  two  weeks,  necessary  to 

entitle  to  compensation,  780. 
conditions  precedent  to  right  to  recover  compensation,  789,  790. 
question  for  arbitration,  790. 
notice  of  accident,  790. 
assessment  of  damages  under  the  Act  in  unsucces-'sful  action, 

790. 
recovery  from  stranger  of  compensation  paid  by  employer,  791. 
right  of  workman  where  injury  caused  by  personal  negligence, 
&c.,  of  tmployer,  791. 
or  person  for  whose  act  or  default   employer  ^espontible, 
791. 
serious  and  wilful  misconduct  of  workman  bars  his  claim  for 

compensation,  788,  791. 
fines  to  be  taken  into  account  in  assessing  compensation,  791. 
sub-contracting,  liability  of  undertaker  in  cjse  of,  791. 
right  of  undertaker  to  be  indemnified,  792. 
who  is  entitled  to  be  indemnified,  792. 
under  Act  of  1900.. .793. 
definition  of  railway,  793. 
factory,  793-797. 
mine,  797. 
quarry,  797. 
engineering  work,  797. 
undertakers,  798. 
workman,  799. 
employer,  800. 
dependants,  800. 

"  dependant  on  eartings,''  moaning  of,  800. 
personal  injury  by  accident,  arising  out  of  employment,  801. 
meaning  of  word  "  accident,"  802. 

must  arise  not  only  "  out  of"  but  also  "  in  course  of  "  employ- 
ment, 803. 
when  employment  commences,  803,  804. 
when  workman  acts  on  emergency,  80i. 
employment  "  on  or  in  or  about "  a  railway,  factory,  80S. 
meaning  of,  805. 

in  case  of  factory,  805. 

engineering  work,  805,  806. 
gas  company's  mains,  805. 
railway  refreshment-room,  805. 
building  exceeding  thirty  feet  in  height,  employment  on,  806. 

question  to  be  ascertained  with  reference  to  date  of  accident,  806. 
what  may  be  a  "  building"  within  the  Act,  807. 
building  being  "  conslrucled  or  repaired,"  807. 
meaning  cf  word  "  construction,"  807,  808. 

includes  "  reconstruction,"  807. 
meaning  of  "  being  repaired,"  807. 
by  scaffolding,  808. 

meaning  of  _"  scaffolding,"  808,  809. 
what  constitutes   construction    or    repnir    by    means    cf 
scaffolding,  808. 
compensation,  scale  and  conditions  of,  809. 
how  to  be  calculated,  809,  810. 
earnings,  what  constitutes,  810. 

based  on  average  weekly  earnings,  811,  812. 
medical  examination,  submission  by  workman  to,  812. 
employer  has  right  to  require,  812. 
procedure  on  refusal  to  submit  to,  813. 
where  workman  in  receipt  of  weekly  payments,  813. 
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weekly  payments,  review  of,  813. 

procedure  on  application  to  review,  814. 
payment  in  case  of  death  of  workman,  815. 

apportionment  of  compensation,  815. 
redemption  of  weekly  payments  by  payment  of  lump  sum,  815. 
assignment,  charging  or  attachment  of  weekly  payments  prohibited, 
815. 

WORKS, 

meaning  of,  under  Employers'  Liability  Act,  1880. ..780,  note  (s). 

WOUNDING, 

what  constitutes  mayhem  and,  159. 
WRECK, 

obstructing  navigable  river,  liability  for  dimage  from,  901. 

WRIT  OP  FI.  FA.    See  Sheriff. 
title  to  goods  sold  under,  519. 

in  case  of  bankruptcy,  550. 
royal  palace,  exempted  from  execution  of,  956. 

WRITS.    See  Sheriff. 

malicious  arrest  under,  183. 
execution  of,  953. 

on  Sundays,  954,  976. 

priority  of,  955. 
bankruptcy,  effect  of,  on,  956. 
mode  of  executing,  958. 

breaking  open  doors,  959,  961. 

illegalityof,  961. 

remaining  on  premises  unreasonable  time,  962. 
seizure  of  goods,  962. 

of  privileged  goods,  963. 

of  goods  of  wrong  person,  964. 
interpleader,  965. 

landlord's  claim  for  rent  in  arrear,  970. 

sale,  549,  972. 

of  goods  of  bankrupt  traders,  550,  973. 
arrest,  975. 

of  wrong  person,  171,  975. 

of  right  person  under  wrong  name,  976. 

incurability  of  wrongful  imprisonment,  976. 

of  privileged  persons,  977. 

payment  of  debt,  978. 

escape,  liability  for,  978. 

under  void  or  irregular  process,  980. 
return  of,  981. 

false  return,  981. 

WRONG, 

without  damage,  when  actionable,  44,  47. 
none  without  a  remedy,  103. 

WRONG-DOERS.    See  Tort-feasors. 
discharge  of,  by  bankruptcy,  95, 

WRONGFUL  ACT, 

general  description  of,  1. 

responsibility  for  consequences  of,  44,  47. 

WRONGFUL  DISTRESS.    See  Distress. 
defence  to  action  for,  341. 

YEW  TREE, 

injury  to  cattle  from  eating,  484,  487,  491. 


THE  END. 
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